A. I. R. Fubiicationi — A Tribute 
from thi Lmj Quiurtoilj Review 


"Om cannot bat marvel at tha industry and wide 
•cope of the activities of the aathors. Each month, 
in All India Reporter, they five as an up-to-date 
•election of the rulings of all the superior Courts 
in India. They issue monthly and annual digests. 
From time to time they publish valuable encydo> 
pcdic commentaries on the more important statutes. 

It is unlikely that in any other country in the world 
is case-law collected and pigeon-holed in a way which I 
makes it more easily available. No doubt the authors 
have a large number of assistants, but the burden if 1 
planning and supervising their work must occupy 
so much of their time that one suspects that, like, J 
Him that keepeth Israel, they neither slumber not 
sleep. They are always willing to experiment.”*^ 1 
(195*) 74 Law Quarterly Review. — Pages lll;17. 

»•••«• 

"The organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to the 
production of the reports, manuals and editions of 
standard works of reference that have given All ! 
India Reporter its unique position. Mulla and 
“A. I. R.” are the great names in the Law Books 
for India; they are as different as chalk from 
eheese; and recent works appearing in their series 
confirm the impression that they will go on for- 
ever”—(1984) II Law Quarterly Review.—Page 448, 
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Use old bools and lose good cases 


■KlfilllKIXIBBII 

■I A, I, E, Commentaries 

. I| All the latest amendment!, Central and State, accurately Incorporate!, 

! Decisions are tested on first principles, 

I, Conflicts of opinions in the decisions pointed oat and discossed, 

X Copious references to cognate sections and notes are Riven, to enema 
accuracy, 

X Synopsis for sections shows where exactly {o looi for the point gafatos 
■d, 

. I, Principles of law are deduced from vast mass of decision* 

I, Corresponding section of earlier Enactment Indicated, 

X Adaptations made in the sections are given, 

I, Decisions are classified under different headings, 

If, Principles of law presented in a logical and cogent manner, 

U, Citation of cases both by year and volume and of Courts by thrsa latino 
instead of one letter (e.g. 'All’ and not ’A’, for Allahabad). 

Hi Giving of at page where the point occurs ensures accuracy. 

U, Cases overruled or reversed pointed out in the foot-note remarks, 

U, Indicating Supreme Court, Full Bench, Special Bench and Division Banal 
by marks like S C, F B, S B and D B, 

U, Replacement of superior letters by bolder signs In the text for easy 
ferencs, 

If, Replacement of superior figures In the notes by bolder figures In fiMb 
kets for easy reading, 

U, Remarks in the foot-notes amplify and illustrate ths principles la Bs 
Commentary and Indicats ths distinguishing features a! ike sag* 

UL Topical Index locates the exact point required, 


Gase-lav is the life-blood of a lav book 
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PREFACE TO FOURTH EDITION 
(Reprinted from Vol. I) 


If gives us great pleasure to bring out a fresh Edition (The Fourth! of 
the A. I. R. Manual within barely a decade of the publication of th • last 
Edition (Third Edition). If it is remembered what a gigantic undertaking 
the Manual ’ is, it will be easily recognised that this is no mean achieve- 
ment for any law publisher. The previous edition covered 22 Volumes of 
about 1000 pages each and this edition bids fair to run into about 20 Volumes 
of the same size as the volumes of the last edition. There is nothing to be 
surprised at in this as the work will cover all the unrepealed Central Acts of 
India of general application together with the entirety of the reported Case 
law bearing on all the Acts. As is well known and appreciated by the Bench 
and the Bar in India, and in fact, outside also exhaustiveness is the hall-mark 
of all A. I. R. publications. The "Manual" is a monumental example of this 
characteristic of A. I. R publications. 

In fact, the word "Manual’' (meaning a handbook) is a misnomer as a 
description of the. publication. The appropriate litle would be "Encyclo¬ 
paedia of Indian Laws. But the title "Manual" has acquired a certain con- 
notation in the field of legal publications in India by long usac?e and it was 

♦mofc - 40 ad r Pl lt , ev t n ^ in . the case of the P^sent publication in spite-of the 
title being only a legal fiction in its case. 

reKalL"^ *})** th ! cdition haS been brouRht U P to date both as 

regards the statutes as well as the case-law. 

The Special Features of the publication are Riven below as nen.^I 
thereof will be of great help in using the book. P 


ariiUAb pKATURES 

1. AH existing Central Acts of All India importance are given 
2 

4 8 2*S£S2: Xc«^“ P ^, , b h ,:. cen,rai Ac,s ■" 

W ™Z,y SSci'ar A St.tt ’Xr'st.te “ S ’ ate Arf ' 30 ,0r 

to the Central Act. * te Act also IS ^ ven as an Appendix 

6 - art szsssr are caretu,,y ,raced - d 

T ‘»e Act arc rep.aced by „„ ^ 

1 T men d tt ^w^uSS in Se‘“Sf ° C that * ** amend - 

A invS?W? 8^^o U r Ct lTch°L\ h %x<L a p?Ti ? ° bjeCtS and ReaSOns is 

not available. ’ pt m a few cases in which it was 

adaptation or rejlfaf'ta pifj ^ y a " erted by subsequent amendment, 


»v Freface To Fourth Edition (Contd.) 

11 Wherever possible, cognate provisions are indicated; 

12. Rules made by :he Central and State Governments under an enacl- 
. ment are, wherever possible, indicated in appropriate places along 

with their Gazette references. Notifications issued under the provi¬ 
sions of Central Acts indicated wherever possible. 

13. Notes containing all important case* and exhaustive points are 

given and arranged under appropriate headings under respective statu¬ 
tory provisions. 

14. Full Bench. Special Bench and Division Bench decisions indicated by 

letters like FB. SB and DB in the eitat : on. 

15. Supreme Court. Fuil Bench and Special Bench citations specially 

printed in bold type for easy reference. 

Ifi Comparative table showing the parallel provisions of the present and 
past Acts is given wherever necessarv. 

17. Central Acts enacted during the period intervening between the pub¬ 
lication of th^ first and the last volumes of the series will be includ¬ 
ed in the last volume. 

Ifi A complete list-of all the Acts whether printed or not will be given 
in the last volume. 

A word about the mode of annotations given in the '’Manual”: The 
point* in the annotation* are given in separate paragraphs distributed under 
suitable headings. The points under each heading are numbered serially s# 
as to'facilitate quick reference. As a reviewer of a previous edition of the 
"Manual” observed, the arrangement is comparable to the arrangement of 
goods in a shop-window. The customer ran rvck uo what he wants and need 
not he stumbling about in the shop to find whet is available there which will 
satisfy IV* purpose. The main purpose of the Manual being to serve as a 
reference book, it can be easily appreciated that the method adopted is 
eminently suitable for the purpose m view. 

f 9 9 9 9 9 '9 •* 


21 May 1079 


W. W C. 


V. B. B. 
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CENTRAL EXCISES AND SALT ACT (1944), S. 4 (4) — For "or" R<*d 
"For” 


TOPICAL INDEX 

Neie:— The reference to section should be taken as including the relevant 

note according to the Synopsis. 


LIMITATION ACT, 1963 (36 OF 1963) 

NOTE:— PRE.: PREAMBLE, S.: SECTION, ART.: ARTICLE 


Aband«»M»4 

Of Possession 


Arts 64 & 65 


Art 120 


A h*t*m*nt 
Death ef party 

Setting aside — Application for 

Arts 121. 137 

Ac—hill 

Accentor for honour — Suit by Art 41 
Meaning of Art 41 

Accounts 

Accounts stated S 18. Art 26 

Mutual, open and current account 

Arts 1. 19 

Suit for Arts 2, 3, 5. 106. 113 

Suit for accounts and recovery of balance 
clue Arts 1. 3. 19 


Suits relating to 

AiknivMpRBt 

Acknowledgment of liability 

Acquiescence 

Distinguished from limitation 

Act 


Arts 1. 5 


Ss 16. 21, 
Art 26 


Pre 


Applicability of Pre 

To execution of decrees Pre 

To Government Art 112 

To suits, etc., pending at commencement 
of Act S 31 

To suit. etc., under law relating to marri¬ 
age and divorce S 29 

Damdupat and limitation Pre 

ltate of c o mi n g into force S 1 

Extent of SI 

If exhaustive pr* 

Ihterpretation of Pre 

Local extent g I 

Retrospective effect Pre 

Sr heme of — Residuary article Pre 

Administratiea 

Sort fot Art Ht 

Administrator 

AJiraafian fey — Sbrtmg aside - Suit lor 

Suit bv ainSt Art 1 M 

^ ® r against — Limitation Alt Art'l?3 

Adaption 

to ob tain decla ration that alleged 

1ST" p, g 

Advance N 

a * t »ataH«e of money advanced 

i 'H " *■ ■ ■ ? ■ Art ia 


Adverse possession 

Acquisition of title by 
Against Government Art 112 

Computation of period of limitation 

S 15 

Adverse possession after institution of 
suit Arts 64. 65 

By mortgagee against mortgagor Art 61 

Co-owners 

Possession of Art 27 

Hindu reversioner S 2 fi) 

Hindu widow — Adverse possession against 

_ , S 2 (i) 

Land in Military Cantonments 
w Arts 64 Sz 65 

Mortgagor — Possession of Arts 64 A 65 

Of unalienable property Arts 64 & 65 A 61 
O f office Art 1*7 

Possession by Hindu female Arts 64 & 65 
Possession by husband or wife Arts 64 A 

65 

Possession by Receiver Arts 64 & 65 

Possession of insolvent Arts 65 & 61 

Possession of mortgagee Arts 64 L 65 
of 0wn * r ' if can adverse to 

Possession under invalid tramactirfn & M 

Possession under family arrangement & W 

t. . , Arts 64 & 65 

Submerged land Arts 64 rs 

Suit for possession based on title Art 65 
TaCkU,E Arts 64 & 65 

Tenant 

Encroachment by Arts 64 j, «r 

Possession of a£* c? T « 

Vendor and nurchaser S 2 « 

Art 65. Exnto 

Advocate 

Suit for Art „ 

Agent 

Pfcbt** by ~ M ,an «rtend limitation foe 

, S 19 

Agieem eat 

A ssss l .„‘“ "* ■*“ »»<* ^ - 

tS." - m!2 

““** — -g l 

Easement of — Acquisition by preaeriptien 

S 25 


VIII 


TOPICAL INFCX 


A! < • jtion 

M. avng of Art i91 

Su ?•* set aside — Meaning of Art 109 

Alba-anlana family 

M* m.K?r of — Alienation br — Suit to ; et 
: v'de Art 59 


Animals 

of — Suit for 
Annuiiv 


Ar: It 


Arrears of 

Right to recover Art 104 

Su t for — Annuity in the nature of 
legacy Art 106 

Appeal 

Appeal from Tail Art Hi 

Apnea! under Civil PC. — Meaning of 

Art 116 

Application for leave to appeal Art 130 

Application to re-hear appeal decreed or 

heard ex parte Art 123 

Criminal anneal — Application for Special 
Leave to appeal against acauittal S 2t 
Delay in filing of — Excusing of Art H6 
Dismissal of. for default etc — Restoration 
of Application for Ar !'2J 

From any order other than acquittal 

Art 115 

From decree or order of High Court to 

ame Court Ar 111 

From judgment of Single Judge of H gh 
Court Art 116 

From order of acquittal Art 11-1 

From order of Civil Court under S. 476 of 
the Criminal P. C. Art 115 

From order of Single Judge of High Court 

AH 115 

From order under S 562 of Criminal P C. 

Art US 

From order under S. 5 — Condoning delay 

S 5 

From sentence of death Art 115 

From sentence other than death Art 115 
Insufficiently stamped — Filed within time 

Art 116 

Limitation — Exclusion of time for obtain¬ 
ing conies Art 111 

Limitation for Arts 114 to lit 

Computation S 12 

Delay — Excuse of Si 

Exclusion of *imc* spent in prosecuting 
apnoal in wrong Court Art 1 IS 

Meaning of Art 116 

Parties to — Joining of new parties to 

s n 

Pauper appeal Art 136 

Period for Art 116 

Rejection of — Summary rejection S S 
Res'oration of — Application for Arts 120, 

122 

Undpr Civil p C. 

To High Court Art 116 

To any Court other than High Court 

Art 116 

Under Representation of the People Act 
119511. S. 116A S 29 

When preferred, for purposes of limitation 

S 3 

Whether included in 'suit* S 2 (1) 


Applniition 

Aim- i'A l. bv notice of motion in High 
C«*urt S 3 

Conversion of. into suit Art 129 

F(»- deliv.-rv of possession of immovable 
propertv bv purchaser at execution $ale 

Art 134 

For execution of decree or order of Civil 
Court Art 135 

For leave to appeal as pauper Art 130 
For leai to u and defend suit under 
summary procedure Art 118 

For monev payable to applicant for money 
!>a d bv him for non-applicant Art 23 
For pavmen* of amount of decree bv in¬ 
stalments Art 128 

For possession after removing resistance or 
obstruction Art 129 

For possession bv one dispossessed of im¬ 
movable property Art 128 

For setting aside abatement Art !21 

For setting aside award on getting awaid 
remitted for reconsideration Art 119 

Limitation for 

Delay — Excuse of S 5 

Miscellaneous applications under Civil 
P C. Art 177 

Residuary article Art 137 

Wean : ng of S 2 ibl 

To bring on record legal representative of 
deceased parti Art 120 

To record adjustment or satisfaction of 
decree Art :25 

To restore suit or appeal or application or 
review or revision Art 122 

To set aside ex parte decree Art 122 

To set aside sale in execution of decree 

Art 127 

Under Acts other than Civil P. C. 

S 3. Art 137 

Under Arbitration Act. 1940 — For filing 
of award Art 119 (a) 

Undf»r Provincial Insolvency Act. 1920. S 9 
— Extension o * time 5? 5 

When made for purposes of limitation S 3 
Whether included in 'suit' S 2 (1) 


Arts 118 to 137 


Apolicatii 

Limitation for 


Arbitration 

Arbitration proceedings S 3 

Arbitration proceedings under Co-operative 
Societies Act S 2 (j) 

Award — Suit based on Art 55 


Arch aka 

Suit by — Against Trustee 


Art 7. N 3 


'Applicant” 

Meaning of 


S 2 (a) 


Assessment 

Suit for resumption or assessment of rent- 
free land Art 113 N W 

Attachment 

Claim proceedings 

Claim suit Art 113 

Suit to establish right to the p**o- 
perty Art 98 

Custodian of attached property — Applica¬ 
tion to enforce security Art 137 

Effect S 15. Arts 64 & 65 

Objection to — Adverse order — Suit by 
mortgagee Art 96 

Wrongful Attachment S 22. Art 24 



TOPICAL INDEX 


ix 


Attorney 

Suit by attorney or vakil for costs Art 113 
Award 

Charge created by — Suit to enforce 

Art 62 

Filing of — Part by part Art lit) 

Meaning of Art 119 

Suit based on Art 55 

Suit to enforce Arts 54. 113 


Broker 

Suit for commission by 


Art 55 


payment 

S 19 
— Pre 
Art 22 
Nature oi 
Art 22 
Art 19 
money de- 
Art 22 


Banker and customer 

Limitation — Extension of, by 

Money in the hands of Banker 
sumption 

Moneys of customer in Bank — 
transaction 

• Overdraft — Suit on 
Suit by customer for return of 
posited in Bank 

Benamidar 

Suit against for money belonging to the 
real owner Art 24 

Whether trustee S- 2 (n): S 10 

mu of exchange 

"Acceptor for honour" — Meaning of 

Art 41 

Bill of exchange accepted, payable at a 
particular place — Suit on Art 33 

■ill of exchange payable at fixed time — 
Suit on Art 31 

Dishonour of — Suit by payee against 
drawer of bill Art 40 

Meaning of S 2 (c) 

Hundi included Art 31 

Payable at a fixed time after sight or 
after demand — Suit on Art 34 

Payable at sight or after sight — Suit on 

_ ., , Art 32 

rayable on demand — Suit on Art 35 
Suit on — Limitation Art 113 

Summary suit on Art 31 

•at* 

Hire of — Suit for Art 1* 

Band 

Administration Bond 

Assignee of — Suit by Art M 

Suit on Art 1U 

Bond and acknowledgment of liability 

Bonds and agreements to do specified 2 acts 

Bond and promissory note S* 2 (d) 

Bond given to criminal Court — Suit on 

Bond subject to condition ^Art'So 

Conditional bond » 

Double bond — Suit on Art 3d 

Instalment bond Art 5 

transactions and instalment 

Arts 36. 37 

Meaning of o 9 

Oration to pay penalty for breach of 

.contract 27 

Registered 1,011(1 ~ Sui t on Arts 28. 29 
Smutty bond — Suit on Art 29 

yusm day sDed " Mi 

s day is -ra.-'s 

bond — Enforcement of Art 137 


Building 

Contract to keep building in repair — 
Breach of S 22 

Right to project on neighbour’s land 

S 2 (f) 

Burial 

R’Cht of — Right to bury dead body in an¬ 
other's land S 2 (f) 

Right to bury deed in a particular place 

S 25 

Carrier 

Common carrier — Meaning of Art 10 

Moaning of Art 10 

Conversion of goods by — Suit for •:im¬ 


ages 
Suit against 


Art 11 
Arts 10. 11 


S 22 
S 16 
Art 113 
Art 113 

Art 112 



Cause of action 

Continuing cause of action 
Essentials 
Knowledge of 
Meaning of 

Central Government 
Suit by 
Charge 

Agricultural or other produce Art 62 

Legacy charged on property Art 106 
Payment of more than his share of revenue 
— By co-sharer of joint estate Art 48 
buit to enforce payment or money charg¬ 
ed on rcnmovable property Art 62 

Cheque 

Included in 'bill of exchange* S 2 (c) 

Loans advanced by giving cheque — Suit 
for recovery of loan Art 2 0 

*225“* ^ ~ As mode of payment of 

ney Art 19 

Civil Coart 

S^f i0 £«f°Lr ****** 8side or alteration 
Meaning of Art 100 . £? J? 6 ° 

«vil P. O. 

Applications under 
Claim soft 

Limitation Art U3 

CHshelrs 

P °o S the2: 0n * °° e - Aether adverse to 
Suit between - For share of inheritance 
Collector Art 106 

SU LV™u7 Forda ™ a *s - For refus- 
land t0 acqu?red Md ** for 

Commission 

Suit for commission by broker Art 55 

Companies 

Suit relating to Art n3 

Company 

° o^TaVst llqu!datlon ~ Pr°<*edlngs by 
Liquidator ® 8 

Suit or application for execution by 

S 15 


Art 137 


TOPICAL INDEX 


Company (eontd.) 

Provisional liquidator — Suit or applica¬ 
tion for execution by S 15 

Comp? oration 

Suit for S 23. Arts 10. 23. 47. 72. bO. 113 

Co-mortgagor* 

Acknowledgment of liability or payment 
by one of them — Effect S 20 

Concurrent remedies 

Limitation for S 3 

Condition 

Condition subsequent — Suit to enforce 

Art 54 

Conjugal rig bis 

Refusal of — Suit S 22 

Restitution of — Suit for Art 113 


Conjugal rights 

Refusal of — Suit 
Restitution of — Suit for 


Constde ration 

Executory consideration Art 47 

Existing consideration which afterwards 
fails Art 24. Art 113 

Failure of Art 47 

Contract 

Agreement in writing to pay time barred 
debt S 18 

Breach of 

Compensation — Suit for Art 55 

Continuing breach S 22 

Procuring breach of contract Art 78 

Successive breaches S 22. Art 35 

Suit for compensation Arts 27. 55 

Suit for damages for S 23. Art 35 

Consideration — Failure of Art 47 

Contingent contract — Suit on Art 27 

Contract performable "on demand" 

Art 27 

Contract to sell land — Failure to execute 
sale deed Art 47 

Implied contract — Breach of Art 55 

Non-payment of money under — Suit 
for S 22 

Registered contract — Breach of — Suit 
for damages for Arts 27. 55 

Rescission of — Suit for Art 59 

Specific performance of — Suit for 

Art 54 

Void contract — Suit for refund of con¬ 
sideration Art 47 

Contractor 

Joint contractors — Meaning ol S 20 
Suit by — For work done Art 18 


Contract* 

Suits relating to 

Contribution 


Arts 0 to 25 


Suit fOF , A-4 Zft 

By co-judgment-debtor Art w 

By co-owner Ar J 

By co-sharer in ioint estate Art 48 

By co-trustee against estate of deceajed 

trustee ^ 

Bv manager of joint estate of undivided 

f imilv Arl 

Not one for loan - Article applicable 

Art zi 

One co-mortgagor paying off whole 
mortgage Art 02 

‘onversion t ^ ^ 

Moveable property acquired by 

Suit for Arl w 


Conversion (tontd.) 

Suit for wrongfully taking ©r detain¬ 
ing such properly Art *JI 

Co-operative society 

Registrar of — Whether Civil Court 

Art 130 

Co-owners 

Abandonment bv one co-owner of his share 
— Effect Arts 04 & 55 

Adverse possession Arts 64 & 65 

Incurring expenses for common benefit — 
Suit for contribution Art 23 

Suit between — For profits of immovable 
property Art 51 

Suit for possession by one co-owner 
against another Arts 64 & 05 

Copyright 

Infringement ol — Compensation for — 
Suit for Art 88 

Corporation 

Suit by — Disability ol members S 6 
Co-sharer 

Suit against, for recovering amount 

Art 104. Art 24 

Suit for perversion in using property 

Art 84 

Suit for share in rent received Art 52 

Costs 

When application is allowed S 5 

Counter-claim 

Limitation S 3 

Court 

Deposit into — For benefit of another — 
^ Suit for recovery Art 23 

For the purpose of application for review 

Art 124 

Court of wards 

Acknowledgment of liability or payment 
by S 20 

Alienation by — Setting aside — Suit for 

Art 59 

Claim proceedings by minor, in execution 
proceedings — Order in — Setting aside 
_ Art' 90 

Possession of — Whether adverse to true 
owner Arts 64 & 65 

Court sale 

Setting aside — Suit for Art 99 

Covenant for quiet possession 
Breach of S 22 


Covenant for title 

Breach of — Suit fop 
Suit for damages 


S 22 


S 22 
Art 113 


Creditor 

Suit by. against alienee from heir or de¬ 
visee of deceased person Art 113 

Criminal P. C. . 

Application under Art 137 

Order under — Suit by person bound by 
such order to recover property comprised 
in the order Arts 64 & 65 

Section 145 — Failure of Hindu widow to 
sue within limitation to get rid of the 
order — Effect Arts 64 A 65 

Section 476 — Order under — Appeal from 

Art 113 

Section 542 — Order under — Appeal from 

Art 115 
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Criminal proceedings 

Limitation and criminal proceedings Pre 


Custom 

If can override Limitation Act Ss 3. 25 


Cvstomary dues 

Suit for 


Damages 

Suit for 


Art 113 
Arts 24. 47. 51. 113 


Dead person 

Suit or appeal by substitution of legal re¬ 
presentative S 21 


S 16 


DeAth 

Effect on limitation 
Debt 

Evidence — Acknowledgment of liability 

S 18 

Suit for 

Bar of limitation — Title not extinguish- 

S 27 

Suit for money lent Art 19 

Time-barred debt S 29. Art 26 


Declaration 

Application for — Declaration that execu- 
tion sale is void Art 127 

Suit for 

As to the entry in Record of Rights 

Arts 57. 56. 92. KM. 108. 113 


Declaratory suit 

Applicability of S. 22 to such suits 


S 22 


Decree 
Adjustment of 

Adjusted decree — Execution of — Ap¬ 
plication for Art 136 

After execution sale — Application to 
record adjustment Art 127 

Adjustment or satisfaction of 
Cali flea tion by decree-holder — Time 

225 

of ~ A^Pkcation for Art 125 
Application for Art 

Appeal from — Execution of decree 1 116 

~ S ^ t for cancellation of 
Compromise decree - Suit based on Art 2 
und « r decretal order - De- 
Suit by dispossessed persoTfo^fits 
Ex parte decree Art 51 

~ AM “ c * t ‘ on f ° r Irt 

Application tor - i„ mortw . c ^ 
Application for _ t „ rede^ption*^,!" 

' X Ca ^ f “ r - to “rtrt^ 1 * «rt»'" 
ApSL'teoj* - *■*«««« * - 

Joint texeT- L, , Art 136 

- Suit for contribution 

Mon er Mid under — *** 48 

Zf? On decreeheim» 5* S? 


Decreo (contd.) 

Payment out of Court — Suit by judg¬ 
ment-debtor against decree-holder for 
failure to certify payment Art 55 

Payment under 

Certification by decree-holder Art 137 
Postponement of — Execution of decree 
for Art 136 

Suit for recovery of money recovered 

Art 24 


.'•Ml A 

Setting aside — Suit to set aside decree 

Art 59 


. -All 99 

Suit to set aside decree or order Art 113 


Defamation 

Suit for — Compensation for Art 75 
Defence of India Rules 
Land requisitioned under — Compensation 

^ Art 113 

Defendant 

Absence from country — Exclusion of 
period in computing limitation for suit 


S 15 
2 (e) 


S 2 


< ^ Tee being set aside Art 24 
br instalments — Application for 



Meaning of 
Definitions 

Interpretation of definition clause 

Delay 

Condoning of delay in making objections 
— Effect of S 5 

Excusing of. for sufficient cause — Delay 
m filing appeal or application S 5 

"Demand” 

Meaning of Art 21 

Deposit 

Deposit and loan 

Distinction — Suit for return of deposit 

Art 21 

Onus of proving whether it is deposit or 

loan Art 22 

•'Depositary- — Meaning of Art 70 

Interest accruing on — Whether deposit 

Meaning of Art ^ 

M ”^ e .Property _ Suit to recover pro¬ 
perty deposited from depositary — Limt- 

Si.if f". . Art 70 and Art 71 

huit for money deposited Art 24 

Suit i^ tUrn ° f deoosit Art 22 

huit to recover Arl ^ 

^creates relationship of debtor and 

Whether creates trust A rt S 

Devisee 

Disabilty 

D^gbihty of plaintiff _ Extension of limi- 
Person under Ar * 

Atts 6 A 4 r * “ 

misappropriation 

Movable property acquired i* - Suit for 

Dlanlsaal Art 68 

Wrongful dismissal 
Suit for compensation . . 

Suit for declarationeta ^rt 5 ? 


Art 128 Meaning of 


Arts 84,8c OS 
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Disqualified proprietor 

Ai enation b* Court of Ward? on behalf of 
— Setting aside of Art .'>9 

Dist ress 

"Distress damage feasant" — Meaning of 

Art 79 

Illegal, irregular «»r excei?ive distress 
-Suit for compensation Art 79 

Document 

Interpretation of — Meaning of mor.th 
and 'year’ S 24 

Setting aside — Su:t for S 27 

Tune fixed in — Calculation of S 24 

Dower 

Possession in lieu of Arts 64 &• 05 

Suit for dower deM Art 113 

Easememt 

Acquisition of P*e. S 25. A*i 112 

Customary right — Distinction S 25 

Definition Ss 2 (U 29 

Dominant and servient estates S 25 

Dominant and servient tenement S 2 tf) 

Easements Act and Limitafu n Act — Ap¬ 
plicability of S 25 

Exercise of Arts 64 & 65 

Light and air — Easements of S 25 

Onus of proof S 25 

Estate 

Of deceased person — Suit for share in 

Art 104 

Estate-holder 

Suit against Art 104 

Estoppel 

Against plea of limitation S 3 

Exchange 

Registered deed — Covenant in — Suit 
based on Art 55 

Suit for return of property Art 66 & 

Art 54 

Execution 

Application for Ss 15. )H and Art 136 
Successive application? Art 136 

Applications under Civil PC. S 47, 

At 137 

Bar of — By limitation — Effect A*l 136 
Po^essorv proceeding? Art* 98. 123. 129 
Proceedings in — Fraud in Art 113 
Rateable distribution of assets Art 24 

Revival of — Apo ication tor Art 136 

Revival of execution application S 15 

Sale at — Application for possession by 
transferee from auction purchaser 

Art 134 

Sale in 

Application for delivery of poscession by 
execution purchaser Arts 134. 136 
Application for refund of purchase money 

Art 137 

Confirmation of — Application to set 

aside Ar - 127 

Sale certificate — Application for 

Art 137 

Sale of trust property — Suit to recover 
such property Arts 94. 96 

Sale of trust property — Suit for pos¬ 
session Art 92 

Seeing a'.de — Application for Art 127 

Setting aside — By dentil of purchase 
money Ar * ^ 


Execution fcontd.) 

Setting a ide — Fraud — Extending 
limitation S 17 

Setting aside — On payment — Limita¬ 
tion for S 4 

Setting aside — Suit for Art 99 

Suit for declaration and possession 

Art 113 

Suit for possession bv purchaser Art W 

Suit to avoid Art 197 

Slay of 

Exclusion of period of stay >i •omputing 
limitation S 15 

What amounts to S 15 

Transfer of. to another Court Art 129 

Executor 

Alienation bv — Setting aside — Suit for 

Art 59 

Assets distributed bv Art 41 

Executor de son tort — Suit against — 

For legacy etc. Art 104 

Suit against Art 104 

Suit by 

Under Fatal Accidents Act. 1855 Art 82 

Under legal Representatives' Suits Act, 
1855 Art 81 

Suit by or against — Whea no specific 
article applies Art 113 

Suit for accounts against Art 104 

Whether trustee Art 104 


False imprisonment 

Compensation for Art 73 

Family arrangement 

Whether amounts to alienation of property 

Art 10* 

Ferry 

Right of — Obstruction t# S 22 

Fishery 

Right of — Whether easement S 2 (f) 

Food 

Food or drink — Suit for price of Art t 

Foreclosure 

Suit for Art.68 

Foreign bill 

Dishonoured foreign bill — Suit on such 
bill Art 39 


S 2 (f) 


Foreign contracts 
Suit on 

Foreign country 

Definition of 

Foreign Court 

Execution of decree of 

Foreign jiMlgmcnt 
Meaning of 
Suit on 


S 11 

S 2 (g) 

Art 134 

Art 101 
Art 101 


Forfeiture 

Forfeiture and broach of condition Art 64 
Suit ror possession on basis of forfeiture 

Art 64 

Fraud 

Antecedent to cause of action S 17 

Application for recording satisfaction or 
adjustment of decree Art 125 

As ground for extension of limitation 

S 17 

Execution sate — Suit to set aside on 
ground of fraud Art 99 
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Hill 


Ftaod (coMtd.) 

Limitation for applicatio* to aside execu¬ 
tion sale Art 127 

Money obtained by — Suit i<»r A r ‘ 24 
On court — Sun motu action bv c^urt 

S 17 

Plea of fraud in defence Art 59 

Relief on ground of — Suit for Art 113 
Setting aside decree for fraud Art 59 

Fraudulent transfer 

By heir or devisee of deceased person — 
Suit by creditor againM transferee 

Art 113 

"General estate” 

Meaning of Art 103 

Goldsmith 

Work done by — Prie* of — Suit for 

Art 7 

Good faith 

Definition S 2 (h) 

Whether question of fact S 1'4 

Coeds 

Meaning of Art *3. Art 14 

Meaning of — Whether includes electricity 

^ Art 15 

Government 

Adverse possession by or against 
, „ A . . Arts 64 * 65 

Application by. for execution of decree 

Art 136 

Exemption of. from the statutory enact- 
ments Art 112 

1 Person-deriving title from — Suit bv 

- c u Art 112 

Suit against Art 113 

Suit by Art 112 

Government security 

Interest on — Recovery of Art 25 

Government servant 

Su ; t against Ar , 74 

Grazing n 

Right of — Whether easement S 2 (f) 

Gregorian calendar 

Computation of time mentioned in ins.tru- 
. • ments g 24 

Guarantee 

Continuing guarantee — Breach — Su : * 

Contract of - Suit on Art 2$ 

Guardian 

~ Suit to challenge. Art 108 

• D 1:i® cto J 5 uardla “ - Transfer by - Set¬ 
ting aside — Suit for Art 60 

Guardian and Ward 

n Averse possession by guardian against 
* D WOTd C ° ntraCted by Ruardia n A on S behalf ft 

to S ins ‘ fioa,dia " ,or ™»“i 9 

T r s 'r stes# mar<iian 

Waoq-i-chaharam 

' Suit for 

Heir •' , Art 24 

•M #, ;• » • • 

Asalnst 'in. wrongful 

,i .,Art io« 



Hereditary offia# 

Adverse possession — Tacking of predceo*- 
V 4 -r’s possession Art 107 

Emoluments of — Suit for Art 113 

Holder of — Limitation against S 2 <i) 

Suit for possession of Art 107 

High Court 

Meaning of Art 116 

Original jurisdiction of Ar ? i 17 

Single Judge of — Order of — Appeal 
from Art 115 

"Hindu” 

Meaning of Art 105 

Hindu female 

Alienation by — Suit tor declaration that 
it is void Art 10« 

Hindu joint family 

Acknowledgment S 20 

Alienation by coparcener — Suit for sit¬ 
ting aside Art 59 

Alienation by father — Suit to set aside 

... .. , Art 113 

Alienation of ancestral property by father 

— Suit to set aside Art 109 

Debts — Pious obligation — Suit to en- 
force Art 113 

Exclusion from - Suit by excluded per¬ 
son to enforce right to share Art lid 
Joint family property — Partition of 

Mesne profits - Suit for ^rt ”1 

Mortgage by father • ■ ■ 

t;L a<?ainst sons t0 enforc <? pious obliga- 
c *.** Art 62 

Suit by son to set aside mortgage Art 01 
Partition 

Suit for Ar . ... 

Suit to reopen partition Art 110 

Presumption as to joint family property 

Art 1:0 

o n r chS h K. mmad J' n ° r B " ddh «‘ religious 
or charitable endowment 

Property comprised in - Suit to recover 

Property of - Adverse possession cl* M 

Hindu reversioner Arts 64 & 05 

Suit by 

’urat, - oroMrtj ' - - 

Limitation ££ ,‘g 

Hindu widow 

Acknowledgment ~ 9n 

° e “ mt Arts 641 s 
Questioning ot _ Suit by adopted s „„ 

Reversioner's suit Questioning validity 10 ® 

S “atS’o r n dMli "' a,1 ° n ol “validity “ a“ 

” OTooerty - " SUi ' by revers >o»er to r^v“ 
Deeree against - Setting aside _ SM 5“ 

• Acts .64 & 65 


KJV 
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H« ■ «!;iy 

*»wledgmen( or ppv ment of interest 
dunne vacation S 4 

Expiry of limitation on holiday — Effect 

S 4 

Limitation expiring on holiday S 4 

Time fixed by special or local Acts — 
Expiring on holiday — Effect S A 

Time fixed for payment into Court — 
Time expiring or holiday — Effect 

S 4 

Tim^ for appeal expiring on — Exten .;on 
of time Art ]16 

Time for payment fixed by agreement ex¬ 
piring on holiday — Effect S A 

Hotel 

Hotel keeper — Suit by — For price of 
food or drink supplied Art B 

Household furniture 

Hire of — Suit for Art 12 

Hundi 

Meaning of S 2 (c> 

Hil band and Wife 

Authority to acknowledge liability S 18 
Possession by husband or wife Arts 64 

& 65 

Idiot 

Meaning of S 6 

Suit or application by — Extension of 
limitation S 6 

Idol 

Suit on behalf of S 16 


Immovable property 

Dispossession Arts 64 & 65 

Interest in — Meaning of Arts 64 & 65 
Meaning of Arts 51. 62. 64 & 65 

Sale of — Sale In* guardian of minor 

Art 53 

Sale of — Suit bv vendor Art 53 

Suit for — Based »n title Arts 64 and 65 
Trespass on — Compensation for — Suit 
for Art B7 


Income-tax 

Arrears of — Srnt for Art 113 

Indemnity 

Contract of — Suit oa Arts 27. 113 


Inherent ixm<*r 

Application for exercise of Art 137 

Setting aside execution sale, under 

Art 127 

To extend time for application for resto¬ 
ration of suit, appeal etc Art 122 


Iniunetio* 

Injunction wrongfully obtained — Suit for 
compensation ^ Art 90 

Mandatory injunction — Decree granting 
— Application for enforcement of 

Art 136 

Perpetual injunction — Decree for — En¬ 
forcement of Arts 135. 1S6. Prow so 

Staring suit or other proceedings S 15 
Suit for Art 113 


Insane person 

Acknowledgment S 20 

Insane — Meaning of S 6 

Property conveyed by — Suit for Art 102 

Insanity 

Insanity of plaintiff or applicant S 6 


Insolvency 

Adjudication as insolvent Art 136 

Insolvency proceedings and limitation 

S 3 

Interim Receiver — Suit or application lor 
execution by S 15 

Of judgment-debtor — Claim by Official 
Receiver Art 98 

Official Receiver 

Application for restoration Art 122 
Suit for application for execution by S 15 
Whether operate* a> stay cm* injunction 

S 15 

Insolvency proceedings 

Applications in. for mesne profits Art 51 
Sale in — Setting aside — Application for 

Art 127 

Insolvent 

Possession of — Whether adverse to Of¬ 
ficial Receiver Arts 64 & 65 

Instrument 

Cancellation of — Suit to set aside 

Art 59 

Meaning of Art 59 

Insurance 

Life insurance — 

Policy of — Suit on Art 44 

Surrender value of life insurance policy 
— Suit to recover Art 22 

Policy of — Suit on Art 44 

Premia paid under voidable policy — Suit 
to recover Art 45 

Interest 

Agreement to par — Starting point of 
limitation Art 21 

Claim for interest by wav of compensation 

Art 55 

Immovable property — Interest ciiarged on 

— Suit for Ar» 25 

Interest accruing on deposit — Whether 
deposit Art 22 

Interest accruing on loan — Whether loan 

Art 21 

Interest due under mortgage — Claim for 

Art 62 

Payment of — Extinction of limitation tor 
suit for legacy Art 106 

Registered instrument — Interest recover¬ 
able under — Suit for Art 25 

Suit for 

Interest as damages — Limitation 

Art 113 

Invalid transfer 

Possesison of alienee — Adverse posses¬ 
sion Arts 64 and 65 

Invention 

Right to — Infringement of — Suit for 
compensation Art 88 


Appeal from Art 115 

foint contractors 

Acknowledgment S 20 

fomt liability 

Payment for both by one — Recovery of 
share of other Art 23 

Posh i 

Village Joshi — Right of Infringement of 

Art 88 

lodgment 

Order under S 5 — If judgment S 5 
Suit on 

Judgment — Meaning Art 101 
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Mgmnt . lfll 

Limitation Art 101 

Judgment-debtor 

Application by — TP set aside execution 
sale Art 1Z/ 

Juflt land 

Possession of — What constitutes 

Arts 64 & 65 

Jtafedtetion 

failure mi proceedings S 14 

Prior proceedings failing for want of l*ir- 
isdietion S 14 


lAmbardar 

Alienation by — Suit to set aside Art 59 

land ftoqaisiliu 

Acquisition proceedings — Suit for com¬ 
pensation money paid Art. 24 

Compensation — Suit for Art 113 

Landlord mmd Te nant 

forfeiture of tenancy 

Ftp breach ol condition against aliena¬ 
tion — Suit against alienee Art 66 
Suit for possession by landlord on for¬ 
feiture Art 66 

Rent — Suit for Art 52 

Suit by landlord to recover possession 

Art 67. 

Suit for possession against tenant on ex¬ 
piry of lease Arts 64 & 65 

Suit for possession by landlord against 
tenant on breach of condition Art 66 


Covenant in lease deed — Suit based oft 

Art 55 

Determination of — Suit for rent or 
damages Art 52 

Lessee continuing in possession — Suit 
against by lessor fer cuKunsation 

Ait 113 

Suit for profits Art 51 

Staxt for eaJne of trees col doom by 

lessee Art IB 


Leave to sat 

Application to resciad Art 137 

Legacy 

Legacy charged on property — Suit to en- 
force the charge Art 106 

Suit for 

Ifcr of limitation —- Does not extinguish 
title s 22 

Limitation Arts 1 *. m 

Legal disability 

U iot “tension of period fixed by 

_ Court ^ g 

under — Apyt Sc att an by —- For 
substitution of legal representatives 

bnl proc. Art » 

Lggi proc ess wmagfiuUtp started — Suit 

*w*pg ful sei zure of movable property — 
UKMnlte - Suit in Art m 

l«eaK representative 
Application ta terras eQ> reeeni 

7 - Aptftnton Ibr Art 121 
SWKkbdl* in execution proceeding 


Letters of admiaiotvatioa 

Grant of — Suspension of limitation 

Letters Patent 

Whether speeial or local law 


S 9 


S 29 


Libel 

Suit for compensation for Art 75 

Light 

Easement ol — Acquisition by prescription 

S 25 

Limitation 

Applicability of Act to Arbitration pro¬ 
ceedings S 3 

Cause of action S 9 

Computation of 

Application to set aside award — Exclu¬ 
sion of time S 12 

Exclusion of day on which fraud was 

discovered S 17 

Exclusion of day from which the period 
is to be reckoned S 12 

Concurrent remedies S 3 

Continuous running of time S 9 

Death of person entitled to sue before ac¬ 
crual of right to sue — Effect S 16 

Delay 

Delay in filing suit and bar eft Imita¬ 
tion S 3 

Excuse of S 5 

Effect S 3 

Excepting to Sa 3. 9, 15 

Exclusion of period of notice S 15 f2) 
Exclusion of period of stay S 15 

Exclusion of time Ss 15. 6 . 12 and 16 

Exemption from 

Failure to plead S 14 

Suit against trustee or its legal represen¬ 
tatives s* io 

Expiry of 


Effect 


S3 


Effect — Where limitation is not set up 

S 3 

Suit filed before cessation uf disability 

S 6 

of f _ Ss 3. 6. 7. 8, lfc VS. W 
Extortion of — By payment of interest — 


®bft by against 


Art >20 
S 1C 


Suit fo, ' - .ST* 

Filins of appeal o> amriieatfon after limi¬ 
tation <• = 

Law ap plicabl e g ^ 

Om*s of proof 5 3 

Period of 

Abridgement * m 

Computed” — Meaning el S’ 2 Cj) 

PlM S ^ UarV artiCl * Art in 

■Postponement of 

Prescribed period" — Meanin* Ss 2 *j> v 3 
of Act — SSeeH S 9 

for applicatiww Art 137 

«# - Ffomtin * "§ 

special provision as to S 3 * 

h7 F !7® n “ ti * Vpd sue or 

sued “ Essentials S 16 

Start** point S* ff, 1 #. Art 113 

applicable*'"* dl#erent c,aims imitation 
Suspension at 

«n run before rot.se el action 

9 9 


Afo» Mi 2 b. 22 


for reeeveey a* 
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Local authority 

Su-t by or on behalf of Art Hi 

Local or special law 

Prescribing different period of limitation — 
Effect Art 136 

Lodging 

Pi.ce of — Suit for Art 9 


IxM grant 

Presumption of 
Right of pasturage 

Lunatic 

Application by 

Maintenance 
Arrears of 

6 uit for — Cause of action 
Charge for 

Decree for — Execution of 
Possession in lieu of 


Right of 

Malbar Kan ©a* 

Right of 

Malbar Tanva! 

Acknowledgment 

Kamavan 

Alienation by — 

for 


Arts 64. 65 
S 25 


Art 1 32 


Art 105 
Art 62 
Art 136 
Arts 64 & 55 
Arts 104 & m 


Art 52 


S 26 

Setting aside — Suit 


Ar' 59 

Alienation bv — Suit impeaching aliena¬ 
tion Art 113 

Whether can give valid discharge S 7 
Suit by member for maintenance Ar' 110 


MaJ*>*ui&ner. misfeasance or non-feasance in¬ 
dependent of contract 

Suit for com»>onsatioa Art 113 


Minor (contd.* 

Alienation b> posing as major Art 59 
Alienati *u ot minor’s property by guar¬ 
dian 

Setting aside — Suit for Art 60 

Void alienation — Suit for possession by 
minor Arts 64 & 65 

Application by — Certification of fitness 
to appeal to Supreme Court Art 132 
Application by. for bringing on record le¬ 
gal representatives Art 120 

Dispossession of — Suit for profits by 
minor Art 51 

Minority — Whether negatives knowledge 
on the part of the minor S 6 

Older against — Suit by minor under 
O 21. R. 63 of Civil P C. Art 98 

Proceedings bv — Extension of limitation 

S 6 

Suit against — When instituted for pur¬ 
poses of limitation S 3 

Suit by 

A Tier attaining majority, for rent 

Art 52 

For legacy — Extinction of limitation, 

Art 106 

For profits of immovable property 


Art 51 

Starting point of limitation S 8 

Misappropriation 

Dishonest misappropriation — Suit for 
compensation Art 91 

Movable property acquired by — Suit for 

Art 68 

MisceManeons applications 
Limitation Art 1ST 


Malicious prosecution 

Damages — Suit foi Art 74 

suit for — Compensation for Ar! 74 

Malik ana 

Suit for Ar* 55 

Suit for declaration of right Art 104 

Marriage 

Dissolution of — Suit for Art 113 

Marriage and divorce — Law relating 
— Proceeding under Art 117 

Master and Servant 

Wrongful d-smissal from service — Suit 
for damages Art 55 

Medical attendance 

Fees for — Suit for Art 16 


•fa me profits 

Ascertainment of — Application for 

Art 137 

Claim for 

In suit for possession Art 51 

Decree for 

Appl'cation for ascertainment of mesne 
profits Art 51 

Payment of requisite extra court-fee 

Art 136 

Interest on — Suit for Art 113 

Suit for Arts 55 & 51 

Mibtary Cantonment 


I and in — Adverse possession 



Arts 

64 & 

65 

Minor 




Acknowledgment 


S 

20 

Adverse possession against 

Arts 

64 & 

65 

Alienation by guardian 


Art 

51 


Mistake 

As ground for extension of limitation 

S 17 

Decree — Setting aside of Ari 59 

Instances of S 17 

Money paid under — Suit for Art 24 
Possession held under, if can be adverse 

Arts 64 A: 65 

Relief an ground of — Suit for Art 113 
Money 

Balance of money — Meaning of Art 13 
Meaning of Arts 13 A 19 

Money had and received for plaintiff’s use 
Suit for — Limitation Arts 24. 52 & 104 
"Money lent” — Meaning of Art 19 

Payment of Arts 19. 23 

Refund of — Suit for Art 113 

Suit for Arts 16. 20. 21. 23. 24. 

47. 113 

Mon«y dealings 

Su : t on — Article applicable Art 19 
Month 

Calendar month — Meaning of month ap¬ 
pearing in statutes S 24 

MorVage 

By ^enosit of title deeds 
Enforcement of — Limitation Art 62 

Foreclosure, if applies Art 63 

Co mortgagors — Suit for contribution 

Art 62 

Equitable mortgage — Enforcement of 

Art 62 

Foreclosure of — Suit for Art 63 

Interest due under — Claim for Art 62 

Invalid foreclosure proceedings — Effect 

Art 61 

Mortgage deed — Covenant contained in 
— Suit based on Art 55 
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«:■- decree _ AnP.iea- 

Ss 19. 20 55 113 

Mortgagor and mortgagee 
Adverse possession Arts 64 & bo 

Adverse possession by mortgagee against 

mortgagor Kf A 9 rt ,,I 

Suit between Arts 51 & 11^ 

Suit for compensation Art 113 

Personal decree against motrgagor — Ap¬ 
plication for Arts 136. 137 

Personal decree on registered mortgage 
deed — Claim for Art 


Arts 61. 63 
Art 61 

Art 62 
S 19. Art 62 

Art 113 


Prior and puisne 
Redemption 
Suit for sale on 
Suit on 

Suit to enforce 

Limitation _ 

Suit for sale and suit for foreclosure 
r Art 62 

Usufructuary mortgage Arts 52 & 61 
Void mortgage Art 61 

Movable property 

Injuring movable property — Compensa¬ 
tion for — Suit for Art 91 

Lost — Suit for such movable property 

Art 63 

Meaning of Art 60 

Whether includes money Arts 3. 70 

Specific movable property Arts 66 . 68 . 69. 

o 91 

Suit for possession of Art 113 

Suit re’ating to Arts 68 . 69. 70. 71 

Wrongful seizure — Suit for compensation 

t Art 80 

Muhammadan co-heirs 

Acknowledgment S 20 

Muhammadan family 

Acknowledgment S 20 

Exclusion from family property Art 110 
Whether can have joint family property 

Art 110 

Municipality 

Power of To distrain movable property 
for arrears of revenue Art 79 

Suit against 

For damages Art 74 

»• or malicious prosecution Art 74 

Limitation j j 2 

Suit by 

For municipal tax Art 113 

For possession of public street or road 

Limitation A Jt JJJ 

Mutt 

" Alienation by - Setting aside 
buit for Art 59 

Notice 

Notice of suit — Period S 15 

Office 

Meaning of Art 107 

Removal of person from — Suit for 

SffV£ ex *inction of Art IS? 

|u tor possession of J5 ll3 

Suit for property attached to office 

Art 107 
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Officer of Government 
Meaning of Art luu 

Order of — Alteration or setting aside of 

Art 160 

Official act 

Setting aside or alteration of — Suit for 

Art 100 


Official act or order 

Suit Questioning 


Art 113 


Official receiver 

Application by Art 122 

Suit or execution application by S 15 

Order 

Execution of Art 136 

Meaning of Art 136 

Setting aside or alteration of — Suit for 

Art 100 

Over-payment 

Suit to recover over-payment Art 24 
Parties 

Addition of — Application for Art 137 
Misdescription — Correction of S 21 

Necessary or proper parties S 21 

New parties S 21 

Partition 

Decree for — Execution of Art 136 

One joint-owner promising to pay certain 
sum to another — Suit by latter for the 
amount Art 53 

Suit for 

Application for final decree Art 136 

Limitation for suit Art 113 

Partners 

Acknowledgment S 20 

Partnership 

Accounts of — Suit for Art 5 

Suit relating to Art 113 

Pasturage 
Right of 

Acquisition — Mode of S 25 

If easement S 2 (f) 

Patents and Designs 

Infringement of — Compensation — Suit 
for Art 88 

Pauper * 

Application for leave to sue or appeal as 
pauper S 13 

Pauper appeal 

Application for leave to appeal as pauper 

^ Art 130 

Pauper proceedings 

Limitation S 3 

Pawn 

Pawnee — Suit for recovery of property 
Payable ArtS 7 °' 71 

Meanine of Ar » 19 

Payable on demand 

Demand — What is Art 22 

Meaning of Arts 21, 35 

Payment 

Extension of limitation by — Payment bv 
agent S 19 

Extension of limitation by — Payment by 

partner s 19 

On account of debt — Extension of limi¬ 
tation g 19 
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Payment (contd.) 

Payment by some person other than deb¬ 
tor S 20 

Payment for extending limitation S 20 

Penalty 

Suit for Art 113 


Periodical paymerts 
Arrears of — Suit for recovery of 

Art 104 

Ferverslcn 

By mortgagee — Claim for loss in re¬ 


demption suit Art *4 

Of land — Compensation for — Suit for 

Art 113 

Plaint 

Rejection of S3 

Return of S 14 

Pleader 

Acknowledgment S 18 

Inadvertence of S 5 

Pledge 

Suit for recovery of loan Art 19 

Suit to enforce Arts 19. 113 


Possession 

Application for Arts 128. 129 

Constructive possession Arts 64 & 65 

Discontinuance of possession Arts 64 & 65 
Dispossession — Constructive dispossession 

Arts 64 & 65 

Dispossession Arts 64 & 65 

Failure to give possession — Suit for 

S 22 

Physical possession Art 97 

Suit for 

Bar of limitation — Effect Art 98 

Based on title Art 65 

By execution purchaser S 15 

By heir against person in wrongful pos¬ 
session Art 106 

By landlord against tenant Art 67 

By mortgagee Art 63 

By purchaser from decree-holder 

Arts 64. 65 

Claim for mesne profits in such suits 

Art 51 


Distinguished from suit for specific per¬ 
formance Art 54 

Suit to establish plaintiff’s right to pro¬ 
perty Art 98 

Suit to recover possession of immovable 
property mortgaged Art 61 

Symbolical possession Arts 64 & 65 


Possessory proceedings 
In execution proceedings under C. P. C. — 
Suit to establish right comprised in the 
order Art 98 


Possessory title 

Suit based on — For immovable property 

Art 64 

Pre-emption 

Right of Art 97 

Suit for 

Limitation- Arts 97 & 113 

Rule as to extension of limitation S 8 
Whether one for possession of immov¬ 
able property Arts 64 & 65 

"Prescribed period" 

. Meaning * Ss 2 (j). 3. 5, 30 

Prescription 

Acquisition of easement by S 28 


Prescription (contd.) 

Acquisition of title by 
Adverse possession against Government 

Art 112 

Expiry of limitation for — Suit for set¬ 
ting aside voidable document S 27 

Property that can be acquired by pres¬ 
cription S 27 

Acquisition of title S 27. Arts 64 & 65 
Extinguishment of title S 27 

Principal and Agent 
Agent 

Death of — Termination of agency — 
Suit for accounts Art 3 

Duty of — Neglect or misconduct — 
Liability for Art 4 

Duty of — To render proper accounts 

Art 3 

Contract of agency — Suit relating to 

Art 113 

Del credere agent — Suit against 

Arts 3. 55 

Legal representative of agent 
Liability of Art 4 

Suit against, for money received by 
agent for use of principal Art 24 

Principal — Death of — Termination of 
agency Art 3 

Statement of account between Art 26 
Suit against agent 

For accounts, by principal Art 3 

For money collected and retained by 
agent Art 19 

For money had and received for prin¬ 
cipal's use Art 24 

For neglect or misconduct Art 4 

Suit by agent against principal Art 23 

Termination of agency Art 3 

Principal and .surety 

Acknowledgment S 20 

Claim of rent against surety for lessee 

Art 52 

Execution against surety of judgment- 
debtor Art 136 

Suit by surety against principal-debtor 

Art 42 

Surety — Suit against Art 21 

Surety for mortgagor — Suit against 

surety Art 62 

Private person 

Meaning of Art 112 

Privacy 

Right of — If can be acquired as an ease¬ 
ment S 2 (f) 


Privilege 

Exclusive privilege 
Examples of 

Infringement of — Suit 
tion 


Art 88 
for compensa- 
Art 88 


Professional fee 

Suit for. by chartered accountant Art 113 


Profession tax 

Arrears of — Suit for Art 113 

Profit a prendre 

Included in easement under the Act 

S 2 (f) 

Profits a prendre in gross — Examples 

S 2 (f 1 

Profits 

Of immovable property — Suit for 

Arts 24. 51, 113 
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Promise 

Promise — Breach or 
— Suit for 


Compensation for 
Art 27 


Promissory note 

Acknowledgment ® " 

Given by maker to third person — Suit on 

Meaning s 2 (k) 

Payable at fixed time after date Art 31 
Payable at a fixed time after sight or after 
demand , Art „ 

Payable by instalments — Suit on Art 36 
Payable by instalments and containing 
default clause — Suit on Art 37 

Payable on demand — Suit on Art 35 

Promissory note and bond — Distinction 

S 2 (d) 

Suit on Art 113 

Summary suit on Art 31 


Property 

Conversion of Art 84 

Right and licence — Distinction Art 84 

Title to — Extinguishment by prescrip¬ 
tion S 27 


Provident Fund 

Suit for Provident Fund amount Art 113 
Public 


Adverse possession by or against 

Arts 64 & 65 


Public road 


Possession of — Suit for — By local auth¬ 
ority Art 111 


Public street 

Meaning of Art III 

Possession of — Suit for — By local auth¬ 
ority Art 111 


Railway 
Suit against 

For compensation for losing or Injuring 


goods Art 10 

For compensation for non-delivery or 

delay in delivery of goods Art II 
For conversion of goods Art 11 

Receiver 

Appointment of S 15 

Money spent by Art 23 

Payment by S 19 

Possession of Arts 64 & 65 

Recognizance 

Meaning of Art 101 

Suit on Art 101 

Record of Rights 


Entries in — Suit for correction of 

_ Art 113 

Recurring right 

Suit to establish —• Suit for wages Art 7 
Redemption 
Suit for 

Limitation . Art 61 

Redemption of usufructuary mortgage 

To*, .. _ Arts 64 & 65 

whether one for possession S 27 

Refund 

Suit for refund of money Art 113 
Religious endowment 

- Suit by manager of. S 31, Arts 96. 112 


Remainderman 

Meaning of Arts 64 Si 63 

Suit by — For possession Ar t 65 


Rent 


Arrears of 

Charge on immovable property — Suit 
for rent Art 52 

Suit for Art 113 

Enhancement of — Suit for Art 104 

Suit for 

Distinct from suit for profits Art 51 
Limitation Art 52 

Meaning Art 52 

Rent due under registered instrument — 
Limitation — Change in law Art 52 


Rent free land 

Suit for resumption or assessment Art 113 


Repeal 

Repeal of Act of 1908 S 32 

Residuary Article 

When applies Art 113 

Res judicata 

Execution application S 15 

Plea of limitation S 3 

Question of limitation in execution pro¬ 
ceedings Art 136 

Restitution 

Application for Art 51 

Application for. under Civil P. C. S 144. 

Art 137 

Resumption 

Suit for resumption Art 113 


Revenue 

Suit for revenue assessed on land Art 113 
Revenue Court 

Sale by — Setting aside — Suit for 

Art 99 

Whether Civil Court Art 136 


Revenue sale 

Adverse possession against purchaser 

Arts 64 Si 65 

Setting aside — Suit for Arts 99. 113 
Suit for surplus sale proceeds on revenue 
sale Art 24 

Reversioner 

Meaning of Arts 64 & 65 

Suit by — For possession of immovable 
property Art 65 

Review 

Application for 

Dismissal of. for default etc. — Restora¬ 
tion Art 122 

Limitation Art 12-1 

Limitation — Computation of S 12 

Time for payment of court-fee expiring 
on holiday S 4 

Whether lies on question of limitation 

_ , . S3 

Revision 


Appeal treated as revision — Excusing of 
delay S 5 

Application for 

By third party against order under Cri¬ 
minal P. C. - Art 131 

Condonation of delay Art 131 

Dismissal of, for default etc., — Restore- 
. tion .. fat 122 

Limitation ' Arts 131, 137 
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Revision (contd.) 

Limitation — Computation of time 

S 12 

Starting point of limitation Art 131 
If lie? against order excusing or refusing 
to excuse delay S 5 

Limitation for Art 11 

Whether lies on question of limitation S 3 


Right 

Customary rights — Essentials S 25 

Customary rights — Examples S 23 

Periodically recurring right 
Denial of rights to receive rent — Effect 

Art 52 

Meaning of Art 104 

Suit to establish Art 104 

Right of way 

Customary right to village pathway S 25 

Obstruction to — Suit S 22 

Sea way — Boats — Passage of — Right 
to S 25 

Whether can be claimed by public or a 
section of the public S 23 

Right to sue 

Meaning of S 2 (i). Art 113 

'Road* 

Meaning of Art 111 

Salary 

Suit for Art 7 

Suit for arrears of Art 113 

Sale 

Court sale — Setting aside of — Suit for 

Art 99 

For arrears of public demand — Setting 
aside — Suit for Art 113 

For arrears of rent — Setting aside of 

Art 24 

Price of trees or growing crops sold — Suit 
for Art 17 

Revenue sale — See under Revenue sale 
Setting aside 

Court sale — Setting aside Art 99 

Sale by insane person — Suit to set aside 

Art 102 

Suit to set aside sale and recover back 
possession Arts 64 & 65 

Sale deed 

Cancellation of — Suit for Art 113 

Covenant in — Suit based on Art 55 


Sale of good* 

Advance — Suit for balance of money ad¬ 


vanced Art 13 

Price — Meaning of '•Price'* Art 14 
Price of goods — Suit for Art 14 

Suit by seller against buyer for charges 
etc. Art 113 

Suit for price of goods Arts 13. 16 


Seaman 
Meaning of 
Wages of 

Remedies of seaman 
Suit for — Limitation 


Art 6 

Art 6 
Art 6 


Second appeal 

Finding as to time requisite for copies 

S 12 

Seduction 

Suit for compensation for loss of service 

Art 77 


Service 

Wrongful dismissal from — Suit for dam¬ 
ages Art 55 

Servitude 

Meaning of S 2 (f) 

Set-off 

Claim by way of 

Limitation S 3 

Shebait 

Decree against — Suit bv successor to set 
aside Art 59 

Limitation against — Effect S 2 (0 

Shrine 

Suit against person receiving offerings 

Art 24 

Slander 

Slander of goods — Suit for compensation 


for Art 76 

Suit for — Compensation for Art 76 

Suit for — Compensation for — Slander 
against firm Art 76 

Special damage 

Acts not actionable without special damage 
— Suit for compensation S 23 

Special or local law 

Application under S 6 

Different periods of limitation S 29 

Execution sa'e — Setting aside Art 127 
Period of limitation prescribed by 
Applicability of. to Govt, suits Art 112 
Computation of S 29 

Proceedings under S. 5 — Applicability of 

S 5 

Special period of limitation fixed for suit 
for rent Art 52 

Suit on mortgage — Special period of 

limitation — Effect Art 62 


Specific performance 
Suit for 

Specific performance of contract Art 54 
Suit by mortgagee for possession Art 63 

State Government 

Suit by Art 112 

Statement of account 

Suit on — Accounts Art 26 

Statutory cess 

Suit for Art 113 

Stay 

Duration of — Stay granted during suit 

S 15 

Stav of execution 

For purpose of excluding period S 15 
Stay of suit and other proceedings — 
Period of stay S 15 

Submerged land 

Adverse possession of Arts 64 & 65 

Possession of — Suit for Arts 64 fc 65 

Subrogation 

Right obtained by — Suit to enforce 

Art 62 

Suit 

By minor or other person under disability 

S 4 

Different causes of action S 9 

Dismissal of. for default of appearance 
etc. — Restoration of suit Art 122 
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Suit (contd.) 

Institution of 

What constitutes ## . . % t 

When suit is deemed as instituted S 3 

Meaning of # Ss \ 

Restoration of — Application for Art 12 z 
Summary suit — On bill of exchange 

Art 31 

Withdrawal of — Institution of fresh suit 
after withdrawal s 3 

Summons 

Service of — Substituted service 

Art 123. Expin. 

Supreme Court 
Appeal to 

Certificate of fitness to appeal — Appli¬ 
cation for certificate Art 132 

Special leave to appeal — Application 
for — Condonation of delay Art 133 

Special leave to appeal — Application 
for Art 133 

Original jurisdiction — Suit before Sup¬ 
reme Court Art 112 

Surety 

Co surety — Suit by surety against co¬ 
surety Art *13 

Suit against Art 19 

Suit by — Against co-surety Art 43 

Tavern 

Meaning of Art 8 

Tax 

Refund of — Suit for Art 113 

Suit for Art 113 

Suit for tax. etc., illegally collected 
^ Art 24 

Taxing statutes 

Exemption of Government from Art 112 
Temple 
Property of 

Transfer of. by trustee — Setting aside 
— Suit for Art 59 

Transfer of Huqdar right etc. — Suit to 

set aside alienation Art 107 

Worship in — Right to —Adverse posses¬ 
sion of Arts 64 & 65 

Tenancy by holding over 
Suit for rent Art 52 

Tenancy by sufferance 
Suit for rent — Limitation Art 52 

Tenant 

Adverse possession against, if adverse 
against landlord Arts 64 & 65 

Possession of — Whether adverse to land- 
lord Arts 64 & 65 

Theft 

Money stolen by defendant — Suit for 

.. Art 24 

Movable property acquired by 
Suit for 

Suit for compensation 
ouit for damages for 

lime 

Computation of 
Title 

C °y*“ ant of — Breach — Suit for dam- 
* “S®* Art 113 

Possessory title - Meaning of 

Title, deeds Arts 04 & 65 

- S"*™* Art 69 


Art 68 
Art 91 
Art 91 


S 24 


Toda Giras allowance 

Suit for declaration of right to receive 
such allowance Art 104 

Tort 

Act actionable per se S 23 

Act alleged to be done in pursuance of 
enactment A ^t 72 

Act not actionable without special dam¬ 
age 5 23 

Attached property — Wrongful removal of 

Art 80 

Compensation for Art 72 

Continuing wrong 

Instances of continuing wrong indepen¬ 
dent of contract S 22 

Obstruction of water way Art 85 

Successive wrongs and continuing 
wrongs — Distinction S 22 

Defamation — Suit for Arts 75 & 76 
Enticing plaintiff’s wife — Suit for 

Art 113 

False imprisonment — Suit for compensa¬ 
tion Art 73 

Illegal, irregular or excessive distress 

Art 79 

Infringement of exclusive privilege like 
copyright Art 88 

Injunction wrongfully obtained Art 90 

Joint tort-feasors Art 74 

Limitation S 22 

Malicious prosecution Art 74 

Meaning of S 2 (m); S 22 

Obstructing way or water course Art 85 

Omission to do act alleged to be in pursu¬ 
ance of enactment Art 72 

Procuring breach of contract Art 78 

Seduction Art 77 

Successive wrong S 22 

Suit against one based on conversion 

Art 84 

Suit for damages Art 113 

Suits relating to Arts 72 to 91 

Trespass 

Continuing wrong S 22. Art 87 

Meaning of Art 87 

On immovable property Art 87 

Suit for damages Art 51 

Wrongful attachment of land with crops 
under S. 145 of Cr. P. C. Art 87 

Wrongful seizure of movable property under 
legal process Art 80 

Wrongfully taking or detaining any speci¬ 
fic movbaie property Art 91 

Wrongfully taking or injuring or wrong¬ 
fully detaining movable property Art 91 


Trade mark 
Infringement of 

Trade name 

Infringement of 
Suit for 


Suit for compensation 

Art 88 

Compensation for — 

Art 88 


Transfer of property 

Sale — Suit by vendor of immovable pro- 
perty Art 53 

Setting aside — Transfer by Insane per¬ 
son , Art 102 

transfer subsequently becoming invalid 

—— ,, . . Arts 64 & 65 

Void transfer with delivery of possession 

Void transfer without delivery of passes- 
sion 47 

Voidable transfer — Suit for refund ef 
money paid under Art 47 
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Trust 

Adverse possession of alienee from trustee 

Arts 64 Sc 65 

Adverse possession of trust property 

Arts 64 Sc 65 

Breach of 

Loss caused by Art 103 

Suit for damages against trustee Art 113 
Constructive Trust 

Suit against constructive trustee S 10 
Suit for profits Art 51 

Conveyed or bequeathed in trust — Mean¬ 
ing of Art 92 

Co-trustees 

Adverse possession Arts 64 & 65 

Deposit — Whether creates trust 

Art 22 

Hindu. Muslim or Buddhist religious or 
charitable endowment Arts 94. 95. 96 
Limitation for suits for recovery of trust 
property from strangers S 10 

Meaning of S 2 (n). S. 10 and Art 92 
Right to manage — Suit for Art 107 

"Specific Trust" S 10 

Subiect-matter of trust — Interest in S 10 
Suit for account against trustee S 10 
Suit for following trust property S 10 
Suit Questioning alienation of trust pro¬ 
perty Art 113 

Suit relating to trust and management of 
trust property Art 113 

Suit relating to trusts and trust property 

Arts 92 to 96 


Transfer of movable trust property by 
trustee Art 93 

Transfer of trust property by trustee for 
valuable consideration Art 92 

Trust for specific purpose S 10 and Art 106 
Trust property 

Adverse possession of — By trustee 

Arts 64 Sc 65 

Alienation of Art 113 

Rents of temple land S 10 


Trustee 

Adverse possession by 

Co-trustee 

Death of 

Limitation against 
Meaning of S 

Negligence of 
Office of 
Suit against 

Suit by. for moneys due 
Suit for following trust 


Arts 64 Sc 65 
Arts 49. 107 
Art 103 
S 2 (i) 
2 (n) and S 10 
Arts 103. 113 
Art 107 
S 10 

to him Art 113 
property S 10 


Use and occupation 
Damages for 
Suit for 


Arts 52. 55 


Vakil 


Suit by attorney or vakil, for costs 

Art 113 


Vehicle 

Hire of — Suit for 


Art 12 


Village pathway 

Right to S 25 

Voidable transfer 

Possession not given — Payment made 
under — Suit for refund Art 47 

Void agreement 

Money paid under — Suit for recovery of 


Art 24 

Void transfer 

Suit for recovery of money Art 47 

Wages 

Meaning of Art 7 

Seaman — Wages of — Suit for Art 6 

Suit for 

Arrears of Art 113 

Limitation Art 7 

Waiver 

Default clause in instalment bond — Effect 

Art 37 

Warehousing charges 

Suit for Art 113 

"Waste" 

Meaning of Art 89 

Suit to restrain waste Art 89 


Words and Phrases 

"Acceptor for honour” Art 41 

"Accommodation bill” Art 41 

"Act done in pursuance of an enactment" 

Art 72 

"After the prescribed period'' S 5 

"Ancestral property of Hindu joint family" 

Art 109 

"Appeal under Code of Civil Procedure” 


Art 116 

"Applicant" S 2 (a) 

"Award" Art 119 

"Bond subject to condition" Art 30 

"Civil Court" Art 136 

"Civil Proceedings" S 14 

"Compute” S 6 

"Computed" S 2 (j) 

"Consolidate and amend" Pre 

"Date of decree" Art 116 

"Deposit" Art 70 

"Derives his right to sue" S 2 (i) 

"Distress’* Art 79 

"Document necessary to establish the right 
of the plaintiff or applicant’* S 17 

"General estate" Art 103 

"Good faith" S 2 (h) 

"Growing in. or attached to. or subsisting 
upon, the land of another” S 2 (f) 

"Has been dispossessed" Arts 64 Sc 65 
"High Court" Art 116 

"Idiot* 1 S 6 

"Immovable Property" Art 62 

"India" S 1 

"Insane** S 6 

"Instrument" Art 59 


Vendor and purchaser 

Adverse possession S 2 (i). Arts 64 Sc 65 
Covenant by vendee to pay mortgagee of 
vendor — Breach of Art 113 

Covenant for title — Breach of Art 113 
Covenant to put vendee in possession — 

Breach of Art 55 

Suit by vendor for personal payment of 

purchase money Art 53 

Vendor’s lien for unpaid purchase money 

Art 62 


"Legal representative" S 6 

"Money payable for money lent’* Art 19 
"Month" S 24 

"Movable property" Art 3 

"On demand” Art 21 

"Original Jurisdiction of High Court and 
its Ordinary Original Civil jurisdiction" 
— Distinction Art 117 

"Payable on demand" Arts 21. 35 

"Period of limitation’ 1 S 2 (j) 

"Possession** Arts 64 & 65 


TOPICAL 

Words and Phrases (conld.) 

"Private person" Art u* 

"Profits of immovable property belonging 
to plaintiff" Art 51 

"Reckoned" s ® 

"Right to sue" — Meaning of Art 113 

"Remainderman” Arts 64 & 65 

"Reversioner" Arts 64 & 65 

"Shall be dismissed" S 3 

"Stayed by injunction or order” S 15 
"When money sued for becomes due” 

Art 62 

"When the Court is closed" S 4 

Waste land 
Possession of 

Suit for Arts 64 & 65 

Watandar 

Limitation against S 2 (i) 

Water 

Flow of — Obstruction to S 22 

Right to take water from well on an¬ 
other's land S 2 (f) 

Use of as easement S 25 

Water course 

Diversion of — Compensation for — Suit 
for Art 86 
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Water Course (contd.) 

Obstruction of — Compensation for — Suit 
for Art 85 

Obstruction to — Suit based on — Continu¬ 
ing cause of action S 22 

Use of. as easement — Acquisition by 
prescription S 25 

Way 

Obstruction of — Suit for compensation 
for Art 85 

Right of S 25 

Will 

Construction of — Suit for Art 113 

Suit to avoid Art 113 

Work 

Price of work done by plaintiff for defen¬ 
dant — Suit for Art 18 and Art. 7 

Worship 

Right of — Exclusive right of worship 

Art 113 

Right to perform worship in temple — 
Adverse possession Arts 64 & 65 

Turn of worship — Right to Art 104 
Year 

Meaning of S 24 

Yeomiah allowance 

Suit for Art 11? 


TOPICAL INDEX NOT NECESSARY FOR THE FOLLOWING ACTS 


LIVE STOCK IMPORTATION ACT (1898) 
LOCAL AUTHORITIES LOANS ACT (1914) 
LOCAL AUTHORITIES PENSIONS AND 
GRATUITIES ACT (1919) 

LOK SAHA YAK SENA ACT (1956) 
LUNACY ACT (1912) 

L Y5t£lk DISTRICT (CHANGE OF 

NAME) ACT (1954) 

MAMAS (ALTERATION OF NAME) ACT 

tlUboJ 

M tREplK?T°f 19 I ,r RNAL security 

M ACT T ^1921) CE 0RDERS ENFORCEMENT 

MA-roRrrY act ri87S) 

KoRITOPORT™JSTS C ACT fl afl63) 

cSTc^imit REAS) DISTRICT coun- 

FIELD FIRING AND 

MARKING OF HEAVY PACKAGES ACT 


MARRIAGES’ VALIDATION ACT (1892) 
MARRIED WOMEN'S PROPERTY ACT 
(1874) 

MARUTHI LIMITED (ACQUISITION AND 
TRANSFER OF UNDERTAKINGS) ACT 
(1980) 

MATERNITY BENEFIT ACT (1961) 
MATRIMONIAL CAUSES (WAR MAR¬ 
RIAGES) ACT (1948) 

MEDICAL COUNCIL ACT (1956) 

MEDICAL DEGREES ACT (1916) 

M EDJCAL TERMWATION OF PREGNANCY 

MEDICINAL AND TOILET PREPARATIONS 
(EXCISE DUTIES) ACT (1955) 

MERCHANT SHIPPING ACT (1958) 

MERGED STATES (LAWS) ACT (1949) 

M TinM ?£ RP 9 RATI0N (NATIONALISA- 

IionsAct S? llaneous frovi- 

METAL TOKENS ACT (1889) 

^o R 0 K RA S A ^, 8 ; coNSTRt,cTioN 
M ACT aSK® LAB0UR welfare fund 

MINERAL PRODUCTS (ADDITIONAL DTI 
all) OF EXCISE AND CUSTOM^ ACT 
MINES ACT (1952) 
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MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (1057) 


MINIMUM WAGES ACT. 1948 (11 OF 1948) 
Adolescent 

Meaning of s - ,n ' 


Adult 

Meaning of 


S 2 (a) 


Advisory Board ‘ ' 

Composition of s 9 

Consultation with, for fixing minimum wanes 

S 5 


Appropriate Government 
Definition 

Power to add to schedule 
Power to fix hours for normal 
day s 

Power to make rules 
Power to provide day of rest S 


S 2 (b) 
S 27 
working 
13 (it (a) 
S 30 
13 (ii (b) 


Central Advisory Board 

Composition of 

Central Govt. 

Power to give directions 
Power to make rules 

Child 

Meaning of 


S 8 

S 28 
S 29 

S 2 (a) 


Claims 

Application for — Limitation 

S 20 (2) Proviso 1 
Application for — Procedure S 20 (3) 
Application for — Who can make 

S 20 (2) 

Belated application for — Condonation 

S 20 (2). Proviso 2 
Single application for number of emplo¬ 
yees S 21 

Competent authority 

Definition S 2 (C) 

Cost of living index number 

Meaning of S 2 (d) 


Employee 

Definition 


S 2 (i) 


Employer 

Definition 

Registers and records — Duty 
tain 

Exemptions and exceptions 


S 2 (e) 
to main- 
S 18 
S 26 


Fixing of minimum rate of 
Committees appointed for 

For piece work 
For overtime work 
For time work 
Power of Govt, as to 
Procedure 

Review of rates fixed 


wages 

— Composition 
S 9 
S 3 
S 3 
S 3 


S 3 


Wage Board and Committees 

Consultation with 

Hours for a normal working day 


Inspectors 
Duty and 


powers 


(2) (b) 
(2) (d) 
(2) (a) 
S 5 
S 5 
(1) (b) 

S 5 
S 13 

S 19 

S 12 
S 5 
S 4 


Min mum rate of wages 

Fmplovers obligation to pay 
Revision of — Procedure 
What constitutes 

Offences 

By companies 
Cognizance 

Fxomption of employer 
Penalties for . . 

Punishment — General provision as to 


S 22 C 
S 22 B 
S 23 
S 22 


Scheduled employment 
Definition 


S 2 (g) 


Wages 

Fixing of minimum rate 
Meaning of 
Wages in kind 

Worker doing two classes of work 
Worker working for less than 
working day 


S 3 
S 2 (h) 
S 11 
S 16 
normal 
S 15 


TOPICAL INDEX NOT NECESSARY FOR THE FOLLOWING ACTS:— 
MISCELLANEOUS PERSONAL LAWS (EXTENSION) ACT (1959) 
MONOPOLIES AND RESTRICTIVE TRADE PRACTICES ACT (1969) 
MOTOR TRANSPORT WORKERS ACT (19615 

MOTOR VEHICLES ACT (1939) 

Topical Index will be published in Vol. XXVI. 


A. I. R. MANUAL 

UNREPEALED CENTRAL ACTS 

(CIVIL & CRIMINAL) 


VOLUME XXV 


[THE] LIMITATION ACT, 1963 (CONTD.) 
Part I—Applications in specified cases (contd.) 


136. For the execution of 
any decree (other than 
a decree granting a 
mandatory injunction) 
' or ordor of any civil 
court. 


Twelve years. 


“[When] the decree or order become* 
enforceable or where the decree or 
any subsequent order directs any 
payment of money or the delivery 
of any property to be made at a 
certain date or at recurring perioda 
when default in making the pay¬ 
ment or delivery in respeot of 
which execution is sought, takes 
place: 

Provided that an application for the 
enforcement or exeontion of a de¬ 
cree granting a perpetual injunction 
shall not be subject to any period 
of limitation. 

[a) Substituted for the word "Where” by the Repealing and Amending Act, 1964 
(LII of 1964), S. 3 and Second Sch. (28-12-1964). 

OBJECTS AND REASONS 

Article. 135.— "Existing Article 182 has Article 136) in lieu thereof, provides that 
been a fruitful source of litigation and the maximum period of limitation for the 
therefore the proposed Article 135 (now execution of a decree or order of any civil 


ARTICLE 136 — SYNOPSIS 

1. Repeal of S. 48 Civil P. C. — Effect of. 

2. Scope of the article. 

3. Applications by Government. 

4. Extension of time under the sections of 

the Act. 

5. Exclusion of time by reason of adjudica¬ 

tion in insolvency. 

6. Exclusion of time under S. 20 of Kerala 

Agriculturists* Debt Relief Act (1958). 

7. Application for the execution of any de¬ 

cree or order. 

8. Decree must be capable of execution. 

9. Application for final decree in redemp* 

tion suit. 

10. Application for personal decree against 
mortgagor under Order 34 Rule 6 of 
the Civil Procedure Code, 
n. Application by auction-purchaser for 
possession. 

% _ 

"A” in the citations 
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12. Application for final decree In partition 

suit. 

13. Application for restitution. 

14. Application for execution of adjusted 

decree. 

15. Execution against surety for judgment- 

debtor. 

16. Execution against partner. 

17. "Civil Court”. 

18. "Decree”. 

19. "Order". 

20. "When the decree or order becomes en¬ 

forceable”. 

21. Decree not Immediately capable of ex¬ 

ecution. 

22. Combined decree against person and pro¬ 

perty, when capable of execution. 

23. Decree partly executable at once and 

partly not. 

24. Decree on which court-fee or stump- 

duty is pay able. 

Stands for AIR 


2 [Art 136 N 1] 

court shall be 12 years from the date when 
the decree or order became enforceable 
(which is usually the date of the decree or 
order) or, where the decree or subsequent 
order directs any payment of money or deli¬ 
very of any property to be made at a cer¬ 
tain date or at recurring periods, from the 
date of the default in making the payment 
or delivery in respect of which the applicant 
seeks to execute the decree or order. There 
is no reason why a decree should be kept 
alive for more than 12 years. Section 48 of 
the Civil Procedure Code, 1908, provides 
that a decree ceases to be enforceable after 
12 years. In England also the time lixed 
for enforcing a judgment is 12 years. Where, 


Article 136 — Synopsis (contd.) 

25. Decree becoming inexecutable by reason 

oi subsequent events. 

26. Decree on condition to be performed by 

the decree-holder himself. 

27. Limitation where the original decree has 

been appealed from. 

26. Appeal against portion of decree, if saves 
limitation lor execution of whole de¬ 
cree. 

29. Application against judgment-debtor 

who is dead. 

30. Appeal should have been admitted. 

31. Appeal from amended decree. 

32. Abatement of appeal. 

33. Limitation when the Court grants a re¬ 

view of judgment. 

34. Review in part. 

35. Where the decree has been amended. 

36. Previous applications for execution — 

Effect on limitation. 

37. Decree for refund of amount recovered 

in prior execution — Fresh application 
for execution in respect of such amount 
— Limitation — Starling point. 

38. "Where the decree or any subsequent 

order directs any payment of money or 
tbc delivery of any property to be 
made at a certain date or at recurring 
periods’*. 

39. ' Payment which the decree or order 

directs to be made at a certain date”. 

40. “Certain date”. 

41. Instalment decree. 

42. Revival of application. 

43. Onus. 

44. Local or special law. 

45. Effect of bar of limitation. 

46. lies judicata as applied to questions of 

limitation in execution proceedings. 

47. Execution of decree of foreign Court. 

1. Repeal of S. 48 Civil P. C. — Effect of. 

(1) The present Act contains no provision 

corresponding to Art. 183 of old Act as such 
a special provision was considered as no 
longer necessary. The present Act has also 
icpealed S. 48, Civil P. C. (See S. 28 of the 
Act) and has enacted Art. 136 in the place 
of Art. 102 which was found to have been 
a iruitful source of litigation. Under the pre¬ 
sent Act even the first application can be 
filed within 12 years of the date when the 
decree or order becomes enforceable. A 1969 
Bom 01(09). 
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however, the judgment-debtor has by fraud 
or force prevented the execution of a decree 
within the prescribed period, suitable provi¬ 
sions for extending the period are being 
made in clause 16 (now S. 17) of the Bill 
on the lines of S. 43 (2) of the Code of Civil 
Procedure. 1908. 

Existing Article 103. which makes special 
provision for decrees and orders of Courts 
established by Royal Charter, is no longer 
necessary. 

It is also provided that the period of 12 
years will not apply to decrees granting per¬ 
petual injunctions.’*—S. O. R. Gaz. of Ind., 
19-6-62, Pt. II. S. 2. Ext... pp. 470. 471. 


(2) The present Ait. 136 substantially re¬ 
produces the provisions of the repealed Sec¬ 
tion 48 (1), Civil P. C. Thus there is now 
only one period of limitation for an applica¬ 
tion for execution and there js no separate 
limitation governing each of the several ex¬ 
ecution applications which the decree-holder 
can make within that period under the Civil 
P. C. (1968) 2 MysLJ 259(260) ** A 1981 All 
235(237)(Fli). 

(3) In the case of an application for ex¬ 
ecution pending at the commencement of the 
present Act, S. 48 of the Civil Procedure 
Code cannot be pleaded as a bar to the ex¬ 
ecution. A 1970 Cal 206(207) : 73 CalWN 919 
(DB>. 

(4) Sec. 48 of Civil P. C. was controlled 
by Art. 182 ot Limitation Act 1908. A 1979 
Punj 65 (FB). (A 1975 Punj & Har 246 (FB). 
Overruled.) •• 1LR (1980) 30 Raj 361(367) 
(DB). 

(5) A decree which is not barred on the 
date of the coming into force of the new Act 
can be executed within 12 years of 
date of decree under the present Article. Sec¬ 
tion 30 of the Act does not apply to such a 
case as the period provided by this Act is not 
shorter than that prescribed by the old Act. 
(1973) 1 MadLJ 399(400) M A 1981 Bom 19 
(22)(DB) •• (1971) 2 AndhWR 210. 

| See also A 1980 Bom 1(7, 8) : 1979 MahLJ 
614 (FB).] 

(6) Under Art. 136 a period of 12 years has 

been prescribed for execution of any decree 
other than a decree granting a mandatory in¬ 
junction or order of any Civil Court. The ap¬ 
plication for the enforcement of execution of 
a decree granting perpetual injunction is not 
subject to any period of limitation vide pro¬ 
viso to Art. 136. While under Art. 135 Limi¬ 
tation Act a decree granting mandatory in¬ 
junction has to be enforced within 3 years. A 
1982 All 321(322). • 

(7) Decree granting prohibitory injunction, 
Art. 136 and not Art. 135 applies. A 1975 All 
11(11) : 1974 A11L.T 658. 

(8) A decree passed on 28-4-1961 was a de¬ 
cree for mandatory injunction and possession 
inasmuch as it permitted the defendants to 
remove the debris from the disputed land 
and in case of their failure to do so within 
2 months the decree-holder was entitled to 
have the debris removed by the process of 
Court and to obtain possession of land. The 
limitation was thus required to be computed 
from 28-6 1961 under Art. 135 for the decree 
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Article 136 — Note 1 (contd.) 
of mandatory injunction and for possession 
when the decree became executable under 
Art. 136. A 1961 All 143(143-44) : 1981 All 
\VC 160. 

2. Scope of the article. 

(1) Where Art. 182 (present Art. 136) is ap¬ 
plicable, Art. 181 (present Art. 137) cannot 
be resorted to. the general principle of inter¬ 
pretation of statutes being that a special pro¬ 
vision will prevail over a general one. (1957) 
1 AndhWR 253(255). 

(2) Normally, an application for the execu¬ 
tion of a decree or order will be governed by 
this article and not by Art. 181. (now Arti¬ 
cle 137). A 1935 Pesh 129(130). 

(3) It is only where there are definite cir¬ 
cumstances which make this article inappli¬ 
cable that Art. 181 (now Art. 137) may apply. 
A 1939 Mad 441(442) •• A 1929 All 606(608) 

(See also A 1944 Mad 561(563, 564) (FB).] 

(4) It is clear both from the provisions of 
the Civil Procedure Code and of the Limita¬ 
tion Act that there may be a succession of 
applications for execution within the period 
of limitation provided by the law. A 1943 
PC 98(100) ** (1973) 75 PunLR (D) 127(130). 

(5) The article should receive a fair and 
liberal and not too technical a construction, 

l^ ah } e a decree-holder to obtain the 

SM m fpTffwV 958 Puni 79<8,! " A 

(6) language of this Article not to be 

Sho nV aV< Tu° f lhe j ud gment-debtor 

79(8n h *» a t iME d J U ! jUSt debt A 1958 Pun J 
'9(81) A 1938 Mad 323(324) (DB). J 

mS D St r Lr rds ar ? fairly ca P able of two 

amDv° UId be accep,ed - A 1988 Sind 138 

<*“ «■ should lean 
ed. (1913) ^8 ^IndCas n °' ^ 

" 0, i in their an xiety 

arnS Svertook thJ *A e defeated by ‘edmi 
uncertaint y er S fhe fawh g v r ° f introdu *"g 

interpretation Aioifl M b LJ eason of liberal 
1922 Mad 79(8?) ©B“ d ° (621)(DB > ** A 

cree°^5?908 E «cution of de¬ 

ferent points when linSt^t? 4 provldin g *°r 

‘o run - Right aol i7 i,atl0n , woul d start 
under 1908 Act - lX^r-t !" decree -holder 
Art - A a,,d 

the decree-hSfde? wh‘ ca ? done ‘he laches 
clearly barrJn k!. ,L™ hen to e application is 


(13) -Application to set, suspended execution 
proceeding, in motion — No limitation ap¬ 
plies. A 1979 NOC 114 : (1978) 2 APLJ (HQ 
294 (DB). 

(14) Execution case commenced in 1955 — 
Death of judgment-debtor during pendency 
of execution proceedings on 21-1-1966 — Ap¬ 
plication for substitution filed on 15-5-1978 
— Execution case is not barred in view of 
O. 22, R. 12 of Civil P- C. — Case is covered 
by Art. 31, Cl. (b) and Art. 136 of Limitation 
Act does not apply since the execution com¬ 
menced in 1955 before coming into force of 
the Act. A 1981 Cal 338(340) : (1981) 85 Cal 
WN 949. 

(15) Where the decree for partition has 
been passed on 30th June 1955, but the execu¬ 
tion proceedings are taken up in the year 
1964, Article 136 is attracted and as 
the application for execution is filed with¬ 
in 12 years of final decree for partition the 
application is within time. (1979) 1 MadLJ 
292(294). 

3. Application by Government. 

(1) There is no reservation in favour of the 
Government in the matter of execution pro¬ 
ceedings. An application by the Government 
for execution must be made within the period 
prescribed by this article. (1874) 22 Suth WR 
512(512)(DB). 

( 2 ) An application by the Government to 
recover court fees from a party is subject to 
the same period of limitation as the right of 
a subject to enforce a decree or order. ( 1883 ) 
7 Bom 552n (553n). 

4. Extension of time under the sections 
of the Act. 

(1) So far as applications for execution of a 
decree or order is concerned, the applicability 
of Ss. 12 (2), 18 and 19 are excluded under 
the present Act (1976) 3 Cal HC (N) 403(406, 

172(174) 76 ^ 471(472) ** A 1972 Cal 

(2) In computing the period of limitation 
prescribed by this article regard must be had 
£ * h * Provisions of Ss. 4 to 24 other than 

nr* nJUt* If a . nd i 9 ’ where suc b provisions 
A iqw P M b e o. »o ,he Particular application. 
A 1923 f 1216(1218)(DB). (Disability must 

ss ?A nr--°Li c pZ a n •• a 

eSenYfi (DB) ‘ f nor gets privileg* 

7.. ?—- g uardian bas been appointed) *• 

8§a>Bj 1 ^ii f ?, ( f? ) , ( ?S ) a* A 1936 Sind 84(84 - 

(Mad) l. a SogT 503(505)(DB) 

,-f^ e n al50 1963 RajLW 84(85) •• A 1958 
Jto^Pra 347(34 8 ) •• A 1933 Mad «8<« 9 ) 
if®' 1964 Pat 347(348) (Tm\ •• a \q rI 


•• a ViuTa A . . " maa 418(419) 

d • ^ 1984 Pat 347(348) (DB) •• A 196 H 
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fact that such extension is available 
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Article 136 — Note 4 (contd.) 

under the present Act. A 1968 Cal 280(286) 
(DB). 

(4) Execution proceedings are specifically 
excluded from the scope of S. 5. ILR (1973) 2 
Ker 214(223). 

(5) Period of pendency of other proceed¬ 
ings not touching the executability of the 
decree could be excluded. A 19G8 Ker 230 
(251) : 1967 Ker LT 985 <FB). 

5. Exclusion of time by reason of 
adjudication in insolvency. 

(1) In cases coming under Section 78, sub¬ 
section (2) of the Provincial Insolvency Act, 
(1920) the period from the adjudication to its 
annulment must be deducted jn computing 
the period of limitation for an application. 
A 1954 Trav-Co 1(4) •• A 1930 All 580(582) •• 
A 1924 Pat 40(40) (DB) •• A 1941 Nag 60(60). 

[See A 1939 Mad 270(272, 273). 1 

(2) The benefit of the exclusion of time 
under S. 78 (2) of the Provincial Insolvency 
Act (1920) is available only where execution 
js sought against an insolvent judgment- 
debtor and not where the insolvent is a de¬ 
cree-holder whose decree is sought to be ex¬ 
ecuted. A 1951 Mad 879(83C)(DB) •• A 1929 
Mad 715(716)(DB). 

(3) An application for execution by a 
. secured creditor is not affected by the in¬ 
solvency proceedings against the judgment- 
debtor and consequently the period of in¬ 
solvency cannot be excluded under S. 78 of 
the Provincial Insolvency Act in computing 
the period of limitation for the application 
for execution A 1954 Trav-Co 1(4)(FB) •• A 
1929 Oudh 71(71, 72)(DB). 

(4) During the pendency of a suit on the 
basis of a promissory note against a father 
and his son. the former was adjudicated an 
insolvent. A decree w'as passed thereafter 
against the father to discharge the debt out 
of the property in the hands of the Official 
Receiver and also against the son to pay it 
from his share in the joint family property. 
The Official Receiver sold only the share of 
the father of which the purchaser got pos¬ 
session by partition. In that case it was held 
that the decree-holder could have executed 
the decree against the sons share notwith¬ 
standing the father’s insolvency and hence he 
was not entitled to the exclusion of the period 
trom the adjudication to jts annulment in 
computing the period for the application for 
execution against the son's share. A 1951 
Mad 1010(1011). 

(5) Where a protection order has been 
Vno 1 * S. 31 of the Provincial Insolvency Act. 
1920, the time during which such order con¬ 
tinues must be deducted in computing the 
period of limitation for execution by the ar¬ 
rest of the judgment-debtor even though the 
case may not fall under S. 78 (2) of the Act 
A 1930 All 580(581, 582). 

(6) Exclusion of time for execution of de¬ 
cree — Judgment-debtor adjudicated insol¬ 
vent — Admission of debt due to decree- 
holder-creditor in has insolvency application 

— Decree-holder-creditor not proving hi* 


debt as contemplated by S. 49 of the Pro¬ 
vincial Insolvency Act. Case covered 
by proviso to Section 78 (2) of the Pro¬ 
vincial Insolvency Act — Period between the 
date of adjudication and date of amendment 
of adjudication cannot be excluded an com¬ 
puting period of limitation under Art. 136 of 
Limitation Act, 1963. ILR (1978) Bom 972 
(980, 981). 

6. Exclusion of time under S. 20 of Kerala 

Agriculturists' Debt Relief Act (1958). 

(1) The period of limitation available for 
execution under Art. 182 of the Limitation 
Act of 1908 in regard to a decree to which 
the Kerala Agriculturists' Debt Relief Act 
(1958) applied was that extended by the 
period of 3 years of exclusion. 1971 KerLT 
171(171). 

7. Application for the execution of any 
decree or order. 

( 1 ) The following applications are not ap¬ 
plications for the execution of a decree or 
order: 

(a) Application by a person merely for his 
being recognized as a transferee of a 
decree without a prayer for execution. 
(1912) 14 Ind Cas 704(705)(DB)(Mad). 

(b) Application for the transfer of a decree. 
A 1972 Guj 179(184) •• 1982 All LR 
734(737) : 1982 All WC 804 (DB) •• A 
1935 Pat 485(486)(DB) •• A 1935 Lab 
508(509. 510UDB) •• A 1926 All 93(94) 
(DB). (Application for certificate for 
transfer is not application for execu¬ 
tion.) •• A 1926 All 473(474)(DB) •• 
(1911) 9 Ind Cas 246(246, 247)(DB)(Cal) 
•• (1897) 20 All 78(79)(DB) ** (1895)22 
Cal 921 (923)(DB) ** A 1922 Cal 3(4) 
(DB) •• A 1929 All 390(392)(DB). 

(c) Application by the decree-holder for 
the postponement of the execution sale 
on the ground that he had given time 
to the judgment-debtor. (1881) 3 All 757 
(758MDB). 

(d) Application to Court to direct Collectoi 
to expedite partition proceedings. A 
1914 Sind 97(97, 98)(DB). 

(e) Application for attachment under Sec¬ 
tion 46 of the Civil Procedure Code. A 
1926 Cal 249(250)(DB). 

(f) The application for setting aside of 
award. A 1978 Ker 203(209)(DB). 

(2) An application for execution of an order 
made under S. 187 read with S. 199 of the 
Companies Act, 1913, in liquidation proceed¬ 
ings by the High Court is governed by Art. 
183 and not by Art. 132 of the old Act. 1978 
TaxLR 1753 : 1978 A11LJ 49. 

(3) Preliminary decree in partition suit — 
Execution application by plaintiff in 1954 for 
separation by metes and bounds and for 
separate possession — Shares determined and 
final decree passed in 1955 — Application by 
defendants for separate possession made in 
1972 — Held, application was not barred by 
time. A 1976 Bom 330(332)(DB). 

(a) An application for rateable distribu¬ 
tion in execution of decree ’B’ against 
the same judgment debtor cannot ope¬ 
rate as step-in-aid for purpose of ex¬ 
ecution of decree 'A'. (1972) 1 MadLJ 
346(347). 
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Article 136 — Note 7 (contd.) 

(b) Application in suit to sell property 
given by defendant to Court as security. 
A 1971 Pat 41(43) : 1970 BLJR 322 
(DB) ** (1969) 1 MadLJ 392. (Applica¬ 
tion for final decree.) 

(c) Petition in pending suit praying Court 
to take necessary steps to draw up a 
final decree. A 1965 JVIys 73(75) : (1964) 
1 Mys LJ 273. 

(d) Instituting execution application with¬ 
out leave of insolvency Court held vir¬ 
tually amounted to ncn-institution of 
the proceedings. (1964) 2 AnLT 204 
(206). 

(4) Under the provisions of some special 
Acts, some demands have to be recovered "as 
if such demand is a decree of a Civil Court”. In 
such cases the said words have been held 
to attract the whole procedure in execution 
with the result that the execution of the 
orders in such cases would be governed bv 
this article. 1975 Ke r LT 527(529) •• 
(1969) 1 MadLJ 272 : 82 Madl/VV 482(484) •• 
(1955) 57 PunjLR 483(484) A 1952 Mys 127 
£129) ** A 1947 Bom 375 (Pr 4)(DB). 

(5) Ejectment decree — Anpeal — Death 
of original decree-holder — Heirs substituted 
in place of original decree-holder — Appeal 
dismissed — Application by heirs for permis¬ 
sion to prosecute execution granted Arti¬ 
cle 136 applied and not Art. 137 — No iuris- 
dictional error in granting permission. A 
1979 Pat 202 : 1979 BLJR 142. 

(6) Application for execution — Can be 
verified by a person acquainted with the 
facts of the case — Such an application would 
be sufficient to save limitation prescribed 
under Art. 182 (5> of old Act. A 1978 Orissa 
186 (DB). (TLR (1975) Cut 927. Reversed.) 

8. Decree must be capable of execution. 

(1) If a decree is not in a form capable of 
execution, this article does not apply and 
time does not run under the Act. A 1963 Andh 
P^ a 49(5n0B) *• A 1921 PC 31 (32) •• (1982) 
225 : (1982) 1 MadLJ 328(332) *• 
?56) 9 (DB?° m 263(286) ** A 1960 AndhPra 54 

h a 2L A »S Cre tw ,he 1 /xecuM° n of which is 
d<?r the o d Act is not enforceable 
™7,£? 2 *” Act 1082 536(839.40) 

2 U43) : 1970 BOR 322 <DB)«* 

i 1968 P Tu/rn. : 83 MadLW 349(35! > •• 

0 t ( ll™Z e v i e " ee . provider for recovery 
HmSSS* ^ botR P arties one from the other 
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c airn a se? S ser . sum ™ d is entitled to 
for ff when toe other side applies 

ti mo S72i t ! 0n ; even though his own decree is 
lime-barred. A 1941 Mad M2(6M(DB v* e * 

f& %£*<£*« b fr. ,ndRme nt by a 
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(DB) h0lder< A 1957 T rav-Co 40(41) 

4 ; ». Application for final decree In 

redemption suit. 


tion for a final decree in a suit for sale or 
foreclosure, one in the suit itself and not 
one for the execution of the preliminary de¬ 
cree. (1966) 2 AndhWR 204 ** A 1930 Mad 
353(353). 

10. Application for personal decree against 
mortgagor under Order 34, Rule 6 of the 
Civil Procedure Code. 

(1) An application for a personal decree 
against the mortgagor under O. 34, R. 6 of 
the Civil Procedure Code, 1908, is not one for 
the execution of any decree against him. A 
1936 Mad 34(38, 39) <FB) •* A 1925 Cal 834 
(836, 844) (FB). (Overruling A 1915 Cal 725.) 
M A 1943 Oudh 453(454) (DB) ** A 1928 All 
71(72, 73) (DB). 

11. Application by auction-purchaser 
for possession. 

(1) An application by a Court auction-pur¬ 
chaser of property for possession of the pro¬ 
perty purchased, is not one for the execution 
of the decree within the meaning of this 
article and is not governed by it. This would 
be so even if the purchaser were the de¬ 
cree-holder himself. A 1935 Mad 803(807, 808) 
(FB) •• A 1934 PC 134(135) •• A 1924 Bom 
429(430, 431) (FB). 

(2) An application by a court auction pur¬ 
chaser of property for possession of the pro¬ 
perty purchased will come under Art. 180 
(now Art. 134). Article 181, (present Art. 137), 
the residuary article, will not apply to it. A 
1935 Mad 803(808) (FB). (The decision in A 
1926 Mad 698, applying Art. 181 to such ap¬ 
plications must be deemed to be overruled 
this decision.) 

[But see A 1930 Cal 586(588).] 

(3) Decree-holder-auction-purchaser apply¬ 
ing for delivery — Court ordering delivery 
but delivery could not be obtained and ap¬ 
plication dismissed — Subsequent application 
for delivery — Art. 136 applied and not Arti¬ 
cle 134 — Subsequent application was to 
execute earlier order of delivery and was 
vithin time. (1982) 1 MadLJ 65. 

12. Application for final decree in 
partition suit. 

(1) After a preliminary decree has been 
passed in a partition suit, the proper course 
for the plaintiff desiring an absolue separa¬ 
tion of his share, is to apply for a final de¬ 
cree. Such an application is not one for ex¬ 
ecution. There is in fact n 0 limitation for 
such an application, inasmuch as the rule 
does not contemplate any such application 
being made bv the party, it being the duty 
of the Court to pass the final decree after 
™5* ssar y enquiries. A 1929 Oudh 456 
(457)(DB) •• A 1933 Pesh 101(103. ]04) (DB) 

(297)(DB)° ^ 528(533) ** A 1921 Pa * 296 

. I 3, Application for restitution. 

wL Al i,? pp . lic ^ tio .? ,or restitution under 
of th e Civil Procedure Code is an 
application for the execution of a decree” 
and consequently Art. 182 (now Art. 136> will 
t0 the c °se. A 1965 SC 1477(1486) *• 
0981) 1 Ren CJ 495 (P & H) ** A 1970 All 
63 : 1978 A11WC 694 *• A 1977 Pat 204(206) ! 
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1978 BLJR 584 •• 1969 MPLJ 789 •• 1966 Ker 
LT 110. 

(2) Appeal against money decree allowed 
by High Court on 9-7-1960 — Restitution ap¬ 
plication filed by defendant on 14-12-1964 
while plaintiff s appeal was pending in Sup¬ 
reme Court — Supreme Court appeal dismis¬ 
sed on 24-9-1965 — Application, held, was 
not barred by limitation — Art. 182 (2) of 
1908 Act aoplied and not Art. 182 (1). 1980 
Pat LJR 63 : ILR (1979) 58 Pat 966. 

14. Application for execution of adjusted 

decree. 

(1) Where the parties enter into a compro¬ 
mise under which they agree to vary the 
terms of the decree as to the time or manner 
of its enforcement and such compromise is re¬ 
corded by the Court as an adjustment of the 
decree, the terms of such an adjustment of a 
decree can be enforced in execution. A 1939 
TC 80(85, 86). 

(2) Civil P. C. (1908,. S. 48 — Applicability 
— Mortgage decree passed in 1926 — Steps 
taken bv decree-holder and case not lying 
dormant at any point of time of a period of 
12 years — Settlement again arrived at be¬ 
tween parties on 17-6-1953 for satisfaction of 
the decree — On judgment debtors failure 
to fulfil the settlement proceedings started 
by filing tabular statement on 7-6-1965 for 
execution of the decree which was well with¬ 
in 12 years on 17-6-1953 — Held execution 
was barred neither under S. 48. Civil P. C. 
nor under Art. 183 of Limitation Act (1908). 
A 1979 SC 1915 : 1979 UJ (SC) 676. 

15. Execution against surety for judgment- 

debtor. 

(1) Where a person, either before or after 
a decree is passed, stands surety for the satis¬ 
faction of the decree by the judgment-debtor 
and the decree is executable against the 
surety also under S. 145, Civil P. C., an ap¬ 
plication for execution against him will be 
governed by this article. A 1932 PC 131(133). 

(2) Limitation for the enforcement of the 
surety’s liability under S. 145. Civil P. C., 
runs from the time when the liability ac¬ 
crues. A 1949 Mad 285(288) (DB). 

(3) Where the decree was kept alive by 
execution against the principal judgment- 
debtor it was held it would save limitation 
for execution under the old Art. 182 against 
the surety. 1971 KerLT 440(443). 

16. Execution against Partner. 

(1) An application for leave under O. 21, 
R. 50 (2) Civil P. C., is governed by the 
same period of limitation as the application 
for the execution of the decree. The applica¬ 
tion under O. 21. R. 50 (2), Civil P. C.. can 
be made so long as the application for execu¬ 
tion is not barred by limitation. A 1966 All 
409(411. 412). 

(2) When there is a decree for declaration 
of rights, there is no need to execute the de¬ 
cree declaring the rights of the parties and 
decree could not be said to have become in- 
fructuous after a lapse of 12 years when the 
party applied to the Tahsildar for partition. 
1983 Cur Civ Law J 98(101)(MP). 


17. , 'Civil Court”. 

(1) Though there is a certain distinction 
between the terms "Civil Courts” and “Re 
venue Courts” in that the former means 
Courts exercising all the powers of a Civil 
Court, as distinguished from Revenue or 
Rent Courts which only exercise powers over 
suits of a limited class, the latter are also 
Civil Courts in the sense that they decide 
civil questions between persons seeking their 
civil rights. (1882) 9 Cal 295(300, 30l) : 9 Ind 
App 174 (PC) •* (1883) 5 All 406(412) (FB). 

(2) Registrar passing order on application 
made for recovery of amount due undci 
award or for taking some step-in-aid of such 
recovery is a Civil Court. A 1952 Mad 127 
(129). 

(3) A Tribunal under the Madras Estates 
Abolition and Conversion into Ryotwari Act 
(26 of 1948) is not a "Court'' and this article 
will not apply to the execution of an order 
of such tribunal. A 1970 AndhPra 43(45) : 
(1969) 1 AndhWR 48 (DB). 

(4) Court created by Hyderabad Agricultu¬ 
ral Debtors’ Relief Act is not, 'civil Court* 
nor award ’decree’ or ’order'. A 1968 Bom 361 
(362). 

18. ’’Decree**. 

(1) By virtue of S. 15, Rent Controller's 
order of eviction under S. 7 must be deemed 
to be decree for all purposes of execution — 
Its execution, therefore is governed by Arti¬ 
cle 136 and not by Art. 137. (1980) 49 CutLT 
414 •• A 1978 Orissa 129 : 44 CutLT 505. 

19. “Order”. 

(1) There is no final order unless the ap¬ 
plication is disposed of. (1966) 68 BomLR 868. 

(2) Where an application is made for en¬ 
forcement of payment of a debt by a winding 
up application and on an application by the 
company for stay of winding up a payment 
order is made by consent on the basis of 
which a stay is granted the order is fully 
enforceable like any decree or order for pay¬ 
ment made bv a Civil Court. The order is 
enforceable by execution at any time within 
a period of 12 years under this article from 
the date of default. 1974 Tax LR 1608(1618) 
(Cal). 

(3) Clause (2) of Art. 182 of 1908 Act does 
not require the order of the appellate Court 
to be in any particular form or shape. The 
requirement is only that it should be final 
that is to say not an interlocutory order and 
it should be an order of the Court terminal 
ing the proceedings before the appellate 
Court. Even the withdrawal of the appeal 
which does not need a judicial order of the 
Court and solely depends on the volition of 
the appellant furnishes a starting point of 
limitation under the Article. A 1978 Delhi 73 
•• A 1981 Guj 80(82. 83) •• A 1979 Guj 149 
(156) : 20 GujLR 268 (FB). (A 1978 Guj 36 
(FB), Overruled.) 

20. “When the decree or order becomes 
enforceable.” 

(1) The expression “enforceable” has been 
used in the Article to cover such decrees or 
orders also which become enforceable subse 
quently. A 1976 Fat 208(210) : 1976 BBCJ 124 
(DB). 
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(2) The date of the decree must, mean the 

date on which the judgment was pronounced 
and not the date on which the decree is ac¬ 
tually drawn up and signed. (1889) 17 Cal 347 
(357) : 16 Ind App 195 (PC) »* A 1950 Orissa 
125 (Pr 17) (FB) •* A 1976 Pat 203 (211) : 

1976 BBCJ 124 (DB) ** 1973 Assam LR 27(29) 
(Gauhati) ** A 1972 Pat 429(430) ** A 1971 
Pal 190(200) ** A 1989 Guj 152(156, 158) : 10 
GujLR 571 ** A 1968 Guj 189(192) : 8 Guj 
LR 1043 ** (1966) 2 MysLJ 25 ** (1964) 1 

AndhWR 277(278)(DB) ** A 1961 MadhPra 
223((225)( DB) ** A 1960 MadhPra 108(108) ** 
A 1959 Pat 109(110) (DB) •• A 1958 Cal 1(5) 
(DB) •• A 1957 Punj 65(68). 

(3) Where, by the mistake of the Court, a 
decree bars a date different from the date 
of the judgment, and being misled thereby 
the decree-holder applies for execution with 
in the prescribed period from the date as 
found in the decree, the execution application 
will be regarded as being in time on the 
principle of the maxim: actus curiae nemi- 
nem gravabit — an act of the Court shall 
prejudice no man. A 1961 MadhPra 223(232) 
*♦ A 1957 All 114(115) (DB) «* A 1960 Andh 
Pra 54(56) (DB). 

(4) It is only the date that is found at the 
top of the decree in the preamble portion, 
that ought to be taken into consideration in 
computing the period of limitation and not the 
date that appears at the end of the decree, 
when the decree was signed by the officer 
of the Court. (1982) 2 MadLJ 132(134). 

(5) "The date of the decree'' has reference 
to the decree sought to be executed. Where 
there is a preliminary and a final decree in 
the case, and the decree sought to be execut¬ 
ed is the final decree, the preliminary 
decree being incapable of execution, time 
will run from the date of the final and not 
~®m i he date the preliminary decree. A 
1921 Cal 699(703) (DB) •• A 1983 Pat 105 

mm i. 19 A 82 , BLJR 547 ** A 1924 Cal 131(132) 
(DB) •* A 1927 Bom 131(133) (DB). 

(6) Where a decree was not drawn up due 
to circumstances beyond the control of the 

beld that 4116 execution appli- 
cation within 12 years of the drawing up of 

c7l7S n ^ a « d , b l r limitation. A 1974 

1983 Pat LJR 

120 . 

u VJJS ‘ten-ee for payments of cost which 
as directed to be taxed by the Taxing Offi- 

S5e S ' can ” ot be said to be enforce- 
ed Bn^ tr 8 " the directions contain- 
« £» OSter are 

court-fee^befnrp 1 " ,0 w2 y a cer,ain amount of 

f .° r execu ti°n. A 
when iMsinn^w be , not enforceable only 

« i 

t punJ 246 

fc&SC C u f V U conce ™ ed be- 

«. pa rte J C applied thereafter to set 


aside the ex parte decree against him, and 
on rehearing the suit, the Court restricted it¬ 
self to the case of C. Ultimately, a decree was 
passed against all the defendants. Within the 
prescribed period of time thereafter but 
after the expiry of that period from the date 
of the original decree, the decree-holder ap¬ 
plied for execution. A and B contended th<v 
as against them the application was barred 
by limitation. Held that when the decree wa* 
set aside at the instance of C. it must be 
deemed to have been set aside in its entirety 
fit being one and indivisible); that the subse¬ 
quent decree passed was one against all the 
defendants, and that the application for ex¬ 
ecution being within time from the date ol 
that decree was not barred. (1910) 5 Ind Cas 
284(284, 285) (All). 


[See also A 1957 Trav-Co 256(257). 1 


(10) X obtained a decree against B, C and 
D on the 25th August 1900. D subsequently 
applied to set aside the decree which had 
been passed ex parte against him. It was set 
aside against him but subsequently a decree 
was passed against him also on 16th Novem 
her 1904. The decree was made absolute on 
17th November 1905. The decree-holder 
applied on 21st December 1905 for execution 
of both the decrees. That the second decree 
must be taken to have supplemented and 
completed the first decree and it was from 
the date that it was made absolute that the 
statute began to run. It was. then that the 
plaintiff was justified jn applying for the 
joint execution of the decree to which he 
was entitled. (19111 9 Ind Cas 975(976, 977) / 
38 Ind App 37 (PC). 


(11) A obtained an ex parte decree fof 
money against B, C and D. On the application 
of D fo r setting aside the decree the Court 
ordered that the suit as against D should be 
dismissed, but should be decreed ex parte 
against B and C Held, that the order so far as 
it purported to be against B and C was a 
nullity, that the only decree enforceable 
against them was the original decree and 
that time under this article ran from that 
date. A 1919 Cal 253(254)(DB). 

|See also (1919) 37 MadLJ 2 (NIC).l 


UZ) ihe date of an award passed undei 
the rules framed under the Co-ope- 
r*S, v ® SodetfM Act (II Of 1912). was 
hew to be the date on which such award 
™ as , 0a, ? all y communicated to the persons 
affected thereby so that the period of limjta- 
Uon m respect of the execution of such 

fr0 . m ^e date of such com- 
munication and not from the date of actual 
decision. A 1941 Cal 153(153). 

_22 Whe ,L e the Court P asses a decree for 
$?p_ ey .,™ akin f an award the rule of Courl 
™. th ® expiry of the date fixed b v the 
d^rlf if 0 L 1he Payment of the money the 
Sr^ ldCr .f®? app , ly f °r execution com. 
o P n Ut w R hi 5®^ °a limita Uon from the date 

SnJt th.?E ? Wa £ was made a ru le of the 
S U 2 r 'Ma% r b a e 3 n 8 8 s& dB,e * ** * 

S&JSr&A 

L wfis in Court and ttodS 

ol the decree or order for purposes 0 f this 
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article could not be eralier than the date on 
which it was filed in the Court and became 
a decree. A 1946 Mad 352(353)(DB). 

(15) A decree scaled down under a Slate 
Act, such as the Madras Agriculturists’ Re¬ 
lief Act, 1938 is not a fresh decree which 
can give a fresh starting point of limitation 
to the decree-holder as even after the scaling 
down what has to be executed is only the 
original decree. A 1958 AndhPra 709(711) 
(DB) •• A 1953 Mad 213(214) (DB). 

(16) Application by creditor for winding up 
of company — Company taking plea that ap¬ 
plication was not maintainable as debt al¬ 
leged was barred by time — Claim of com* 
pany arising out of consent decree — Nature 
of decree being that amount could be ascer¬ 
tained after taking accounts — Enforceability 
of decree therefore could arise only there¬ 
after -- Held, therefore that case was with¬ 
in period of limitation as provided bv Arti¬ 
cle 136. 1981 TaxLR (NOC) 31 (DB)(Cal). 


21. Decree not immediately capable of 

execution. 


(1) Where the decree in respect of which 
the application for execution is made, is not. 
on the date of its passing immediately capa¬ 
ble of execution, time cannot run against the 
decree-holder until the decree becomes 
capable of execution (1976) 3 Cal HC (N) 
403(4/)6, 407) •• A 1958 Cal 1(6) (DB) /\ 
1957 Pat 701(702) (DB) •• A 1953 All 120(122). 

(2) Where the execution of a decree in its 
entirety is contingent on the happening of an 
event the period of limitation cannot begin to 
run until the contingency happens. A 1974 All 
275(277. 278) : 1974 AI1LJ 399 (FB) •• A 1977 
Guj 217(220) •• (1963) 65 PuniLR 865(867) •• 
ILR (1955) Mad 498(506). 

(3) It is a fundamental principle of law 
that, for the purpose of any particular ap¬ 
plication time will run only from the 
moment at which the applicant first becomes 
entitled to make it. A 1928 Cal 646(649) (SB) 

(4) Since cl. (1) of Art. 182 under which 

time ran from the date of the decree could 
not be applied to applications for the execu¬ 
tion of decrees which were not capable of 
execution on the date on which they were 
passed. but which subsequently 
became capable of execution it was held 
that such applications would be governed by 
the general Art. 181 of the Act of 1908 (now 
Art. 137). A 1921 PC 31(32) •• 1897 Pun Re 
No 65 (FB). (Overruling 1892 Pun Re 

No. 126.) *• A 1967 Punj 375(377). (Overruled 
on another point in A 1974 SC 968.) •• A 1957 
Pat 701(702) (DB). 


(5) Where a decree was for possession of 
immovable property on default by the judg¬ 
ment-debtor in the payment of a certain an¬ 
nuity year by year, it was held that an ap¬ 
plication for the execution of the decree aftei 
default was one governed bv Art. 178 of the 
Act of 1877. corresponding to Art. 181 (now 
Art. 137 of the present Act) of the Act of 
1908. (1394) 16 All 237(238, 239) (DB). 

(6) The words "date of the decree" in 
cl. (1) of Art. 182 of the Act of 1908 meant 
the date of the effectiveness of the decree, 
and cl. ( 1 ) will apply even where the decree 


becomes capable of execution only on a future 
date. A 1927 Oudh 488(489) (DB).' 

(7) Whether a decree is ot is not capable of 
immediate execution depends u)>on the con¬ 
struction of the decree and also upon other 
circumstances of the case 

(a) In the following cases the decree was 

held capable of immediate execution: 
A 1939 Mad 441(443 444) M A 1925 

Mad 1033(1084) (1900) 2 Bom LR 

199(200) (DE) ** 1885 A11WN 193(193) 
(DB). 

(b) In the following cases the decree was 

held not capable of execution: A 1939 
Bom 75(78) •• A 1930 Lah 110(111) M 
(1394) 16 All 179(180. 181) (DB) •* A 
1929 Nag 34(35, 36) (DB) •* (1911) 10 

Ind Cas 552(554) (DB) •• (1928) 109 Ind 
Cas 829(830) (Mad). 

(8) Where execution could not bo success¬ 
fully taken against the property specified in 
the decree by reason of causes for which the 
decree-holder was not responsible, an ai> 
plication for execution against the property 
specified after such property became capa¬ 
ble of being proceeded against, would be 
governed by Art. 181 (now Art. 137). A 1923 
Mad 981(983. 985) (DB). 

(9) A decree for payment of costs to be 
taxed is not a contingent decree and limita¬ 
tion for its execution runs from the date of 
the decree and not from the date on which 
costs are actually ascertained. ILR (1955) Mad 
498(509. 510). 

(10) Where one of the members of Hindu 
joint family jointly entitled to make an ap¬ 
plication for execution of the decree was 
minor at the time of passing of joint decree 
and had attained majority only after 9 yrs. 
from the date of passing of the decree and 
then the application for execution of decree 
was filed within 3 yrs. from date of attaining 
majority, the execution application could not 
be said to be barred within the meaning of 
Art. 182 (1908 Act), when other members 
were not in a position to give a valid and 
complete discharge of the decree on behalf 
of the minor ns no proper application for 
execution could be filed during the minority 
Of one member. A 1981 HP 65(67. 68) : 1981 
SimLC 266. 

22. Combined decree against person and 
Property, when capable of execution. 

(1) Where a combined decree was passed 
under the old Code of Civil Procedure against 
the person and the property of the mortgagor, 
it was held that time would, even in respect 
of the former relief, run from the date of the 
decree under the corresponding Art. 182 of 
the Act of 1908. A 1926 Mad 954(954, 955) 
(DB). 

[See also A 1921 Cal 456(456. 457) (DB)-l 

(2) Where the decree contains items not 
interdependent in any way and none of the 
items in the decree affects the other items 
execution in resi>ect of one item cannot serve 
to protect limitation for execution in respect 
of other items. A 1970 Delhi 222(223, 234) : 
(1971) 73 PunLR (D) 238. 

(3) Where a mortgage decree directed that 
the mortgaged property should be sold and 
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that if the sale proceeds proved insufficient, 
the balance should he realized from the mort¬ 
gagor personally, it was held that time, for 
an application for execution of the latter 
part of the decree, ran from the dale of the 
decree and not from the date when the sale 
proceeds proved insufficient. A 1917 PC 85 
(85). 

23. Decree partly executable at once 
and partly not. 

(1) Where a decree is partly preliminary 
and partly final, and the latter part is separte- 
ly executable at once, time for an application 
for execution of that part will run from the 
date of the decree. A 1962 Mad 264(286) 
(DB) ** A 1957 All 708(710) (DB) •» A 1914 
Pat 188(189, 190, 192) (DB) *• A 1929 Cal 383 
(384) (DB). 

(2) A preliminary decree was passed for 
partition of certain properties, and along with 
it a decree was also passed for costs to be 
paid by the judgment-debtor It was held 
that the order for costs was separately ex¬ 
ecutable and that an application for execu¬ 
tion must be filed within three years of the 
date of the decree, it was also held that the 
decree-holder might apply for the incorpora¬ 
tion of the previous order in the final de¬ 
cree, although the execution of such order 
independently was barred by limitation. A 
1938 Pat 188(188, 189) (DB). 

|See also (1947) 2 MadLJ 354(356).] 

(3) Where a decree was in part executable 
immediately and in part not so, limitation 
against both the parts would run only from 
the date of the decree and therefore even if 
that part of the decree which related to as¬ 
certainment of costs amounted to a contin¬ 
gent decree it would not alter the position 
because the part of the decree which related 
to the costs in second appeal was executable 
forthwith. ILR (1955) Mad 498(506, 509). 

24. Decree on which Court-fee or stamp 
duty is payable. 

(1) The date of the decree under the cor¬ 
responding Art. 182 is the dale of the judg¬ 
ment and limitation begins to run from that 
date, although no formal decree can be drawn 
up unlil paper bearing a proper stamp is 
supplied to the Court. A 1924 Cal 351(352) 
(DB) •• ILR (1973) 1 Delhi 169(175) ** A 1963 
Mys 323(325) •* A 1962 AndhPra 385(388) 
(DB) •* A 1961 Mys 172(175) •* A 1957 Punj 
05(68) *♦ A 1943 Mad 650(651) (DB) *• A 1942 
Pat 335(336) (DB) ** A 1959 Punj 482(483) ** 
A 1927 All 335(336). 

fSee however A 1960 AndhPra 54(56) (DB).] 

(2) The payment of the requisite stamp 
duty validates not only the decree but also 
the execution proceedings taken under it and 
me proceedings therefore save limitation for 
execution. A 1948 All 375 (Pr. 12) (DB). 

(3) In a suit for mesne profits or for an ac- 
count, where the amount decreed is in excess 
or the amount claimed, section li of the 
Lourt-fees Act, 1870 expressly provides that 

sh i U , not be executed until the 
court-fee on the excess amount 
have been paid to the proper officer. 



"A” to tte citations stands four AIR 


Such a decree would clearly be incapable of 
execution until the additional fee is paid, and 
it has been held accordingly that time will 
run only when the court-fee is actually paid. 
(1901) 1 A11U 350(352) (DB). 

[See also A 1920 Mad 970(972) (DB) ** A 
1938 All 539(540) (DB). 

[But see (1957) 1 AndhWR 253(255. 256) 

A 1950 Pat 524 (Prs. 5. 16) (DB) M A 1942 
Pat 410(411. 412, 413) (DB) *• A 1938 Lah 326 
(327) •* A 1930 Nag 241(241) ** (1964) 66 Pun 
LR 74(76) (DB).l 

(4) Final decree directing that decree sheet 
will be prepared when plaintiff pays court- 
fee — No time fixed for payment of court-fee 
— Held, there could not be a complete final 
decree in existence till the court-fee was paid 
and therefore no question of limitation would 
possibly arise in this view. (1976) 78 PunLR 
(D) 123(125, 126) : ILR (1975) 2 Delhi 733. 

25. Decree becoming inexecutable by 
reason of subsequent events. 

(1) A obtained a decree for money against 
11 on 20th April 1922. On 3rd May 1924. B 
pul in a petition stating that he had discharg¬ 
ed the debt and praying that satisfaction of 
the decree might be entered up. An order 
v.as made to that effect by the Court on 23rd 
December 1924. A appealed from the said 
order and the appellate Court on 26th Febru* 
r.ry 1926, reversed it and held that the de¬ 
cree was not satisfied. The decree-holder A 
applied on 9th June 1928 for execution. It 
was held that the application was not barred. 
(1934) 67 MadLJ 24 NRC (DB). (Affirming on 
appeal A 1933 Mad 785.) 

(2) A obtaining decree under S. 9, Specific 
Relief Act (1877) against B and executing the 
same — B’s suit for declaration of title to the 
property decreed during pendency of execu¬ 
tion — Decree of B making no reference to 
As right to possession under his decree — A's 
application dismissed at his request after B’s 
decree — Held, A was not entitled to claim 
fresh period from date of reversal of B’s de¬ 
cree in appeal as his own decree never be¬ 
came inoperative as a result of B’s decree. A 
1954 All 19(21). 

(3) Decree passed — Defendant's applica¬ 
tion under Ss. 8, 9 and 15. Travancore Debt 
Relief Act, 1116 dismissed — Subsequent pay¬ 
ment by judgment debtor but not under the 
Act — Execution application within three 
years of date of payment — Application is 
Jarred by time. A 1952 Trav-Co 365(366) 

(4) Execution of decree — Limitation — 
Computation of period of limitation _ De¬ 
auction of period during which the execution 
of decree was stayed — While counting 
period of 12 years, period during which the 
decree was rendered unenforceable has to 
he deducted, irrespective of the fact that the 
execution application is one filed immediately 
alter the decree was declared executable or 
any subsequent application. 1979 PunjLJ 50. 

2G. Decree on condition to be performed 
by the decree-holder himself. 

hti! ♦A^*K C - e j in favour A. on payment by 
him to the judgment-debtor of a certain sum 
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o! money, is a decree which is not capable 
of immediate execution. A 1962 All -4.il(-133) 
(DB) A 19.58 Bom 367(369) (DB) ** (1902) 
24 All 300(301. 302) (DB) •• A 1931 All 326 
(32/) (DB) ” A 1919 All 224(225) (DB). 

I But see (1967) 8 GujLR 986 ** (1957) 1 

AndhWR 253(255) •* A 1915 Mad 485(485) »• 
(1903) 26 Mad 780(786) (DB). (Obiter.) " 
(1910) 7 Ind Cas 568(568) (DB)(Mad) ** A 1952 
• rav-Co 78(80) ** A 1928 Oudh 286(287) (DB) 

A 1931 Nag 54(55, 56). 1 

(2) It may well be doubted whether a de¬ 
cree in a pre-emption suit is not one enforce¬ 
able at its date, inasmuch as it is perfectly 
°P e " *° the decree-holder to pay the amount 
into Court on the date of the decree and ap- 

PiSn 1 f °^u eXeCU,i0 " (1902) 26 M;,d 780(786) 
(DB) (Obiter.) 

(3) Where the decree directed the judg¬ 
ment-debtor to surrender the garden claimed 
in the suit on the plaintiff paying him a cer¬ 
tain sum of money for improvements the de¬ 
cree-holder might have paid this at anv time 
.after the decree, and his application for de¬ 
livery after the prescribed period of limita- 
* 10n from the date of the decree was there- 

(DB)(Mad) bar '^ (1910) 7 ,nd Cas 568(568 > 


(4) Though a decree in favour of the plain- 
tiff on condition of his paving a sum of 
money to the defendant is not a decree capa¬ 
ble of execution at its date and therefore the 
corresponding Art. 182 is inapplicable, time 
\vill, nevertheless, run under Art. 181 (now 
Art 137) from the date of the decree itself, 
as there is nothing preventing the plaintiff in 
such cases from paying the amount at once 
and apnlving for execution. A 1931 All 326 
<327) (DB, - A 1938 Bom 367(369) (DB). 

JSee however A 1962 All 431(433) (DB). 

(Performance of condition by decree-holder 

1 • ♦ < ‘ ontin 6 en t on the happening of certain 
evem.) i 


i 


(5) An application for execution of condi¬ 
tional decrees will be governed bv Art. 181 

I 101 Ar u 182 of ,he Act of 1908 and as 
the decree-holder is not precluded from per- 
forming the condition on the very day of the 

thre/fv , ltSC f he *J. as to P° rf orni it withir 
three years from that date and apply fo r ex- 

0,der ,0 be not barred limita- 
Hon. A 1953 Raj 21(23). 

(6) Decree for possession made executable 

™ P , a yT? nt ° f sPeo'f'^ money to the judg- 
9 ~ Decree-holders could enforce 

it foithwith paying or depositing the money 

vo a rc et K, C f de !? ! ev , led execution Within 12 
years but deposited the money beyond that 

period — Execution application was dismis- 

n,.„r d barred - A 1982 Punj 353 : 1982 
RevLR 237. (A 1974 All 275. Dissented from.) 

ah !P° n ' y . because the decree-holder is not 
able to obtain effective relief from the Court 

wav h whP^m eS , certain . impediments in his 
way, when the decree itself is oblivious of 

s m e impediments and makes no mention of 

tion^l Sr,,?™ 01 make ,hP dccree a ™ndi. 
decree, so as !o enable the decree- 

holder to earn the benefit of a situation which 

would emerge in case of a real conditional 

decree which would become executable only 


when condition precedent to its execution is 
fulfilled. (1979) 20 (2) GujLR 575(583). 

27. Limitation where the original decree 
has been appealed from. 

(1, Where there has been an appeal from 
the original decree the period of limitation 
for the execution of such decree has to be 
computed from the date of the appellate de 
cree even though the original decree was 
confirmed on appeal o,- the appeal was dis¬ 
missed as not pressed. It is not necessary 
that the appeal should be against the decree 
or order sought to be executed. It is suffi¬ 
cient if the appeal was one which was 
capable of affecting the decree or order 
sought to be executed. A 1976 Cal 122(124) : 
(1976) 80 CalWN 29 (DB) •* 1983 A11LJ 557: 
(1983) 9 A11LR 337 (DB) ** (1980) 12 Lawyer 
29(29) (Mad) •• 1980 UPLT (NOC) 75 : (1980) 
6 A1ILR 433 * A 1979 All 23 : (1978) 4 All 
LR 840 *• A 1978 AP 342 : (1978) 2 APLJ 
HC) 1 (DB) •* A 1975 Kant 51 (52): (1974) 2 

KantLJ 427 •* 1LR (1973) 2 Cal 90(98) (DB) 
** 1973 KerLT 439 : 1971 KerLJ 674(675) •* 
(1970) 72 BomLR 867 " (1969) 1 AnLT 332 •* 
(1966) 2 MudLJ 575 •* (1965) 78 MadLW 44 
(50) (DB) •• (1965) 57 PunLR 481(482) •• A 
1962 Mad 391(394) (DB) •• A 1960 Bom 154 
(157) •• ILR (1955) Mad 498 (502) (DB) 

* A 1955 All 552(554) (DB) *• A 1955 
Punj 181(183) ** A 1955 Pat 284(287) (DB) *• 
A 1952 J & K 16(17) (pB) •* A 1952 Trav- 
Co 269(273) *• A 1950 Hyd 46 (Pr 2) (DB). 

(Sec also A 1965 Ker 29(30) : 1964 KerLT 
532.1 


(2) It is at least an intelligible rule that so 
long as there is any question subjudice be¬ 
tween any of the parties those affected shall 
not be compelled to pursue the so-often 
thorny path of execution which, if the final 
result is against them.: may lead to no ad¬ 
vantage. A 1932 PC 165(167). 

[Sec A 1951 Mad 962(965) (FB). 1 

(3) Where, pending an appeal from a pre¬ 
liminary decree a final decree is passed, 
and thereafter, a decree is passed in the ap 
peal, limitation for the execution of the fina, 
decree will only run from the date of the de 
cree passed in the appeal and not from the 
date of the final decree. A 1963 Pat 412(425> 
(I'B) •» A 1956 Nag 200(202) (DB) ** A 1955 
All 552(554) •• A 1955 Pat 284(287) (DB). 

[But see A 1948 Bom 337 (Pr 27) (DB).] 

(4) Execution application filed in 1973 — 
Appeal against tiral courts’ judgment and 
decree D/- 31-10-1963 was dismissed on 12-3- 
1964 — As the trial Court’s decree merged in 
that of appellate court, it is that decree 
which is executed and decree-holder is entitl¬ 
ed to execute it within 12 years from 12-3- 
1964, as the old Limitation Act was repealed 
on 1-1-1964 by 1963 Act — Execution applica¬ 
tion is not time barred. 1978 CurLJ 470 (Civil) 
(Punj). 

(5) Where an application for review of a 
decree is allowed and an appeal is preferred 
against the order allowing (he review ap¬ 
plication, limitation for the execution of the 
decree will run from the date of the final 
order of the appellate Court in such appeal 
A 1933 Bom 255(257) (DB) *• A 1936 Bom 162 
(163. 164). 
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Article 136 — Note 27 (contd.) 

(6) Where in remanding a case for iresn 
trial the appellate Court passes an order for 
costs against the guardian of the minor 
plaintiff on account of his negligence r<nd the 
suit is ultimately decreed in appeal with 
costs after remand, limitation for execution 
of the order for costs against the guardian 
runs from the date when the suit is ultimate¬ 
ly decreed and not from the date of such 
order. A 1942 Oudh 464(465). 

(7) Limitation Act (1963). Art. 136 — Ex¬ 
pression 'appeal* — Appeal against order of 
lemand passed in an appeal against an order 
dismissing application for final decree — 
Such an appeal is to be construed as an ap¬ 
peal in final decree proceedings — It can¬ 
not be equated with an appeal under O. 43 
since rights of decree-holder to passing of 
final decree are involved — Limitation foi 
filing execution runs from the date such ap- 
peal is disposed of. A 1978 Kant 29 : (1977) 1 
KantLJ 423. 

(8) A decree was passed on review, alter¬ 
ing the decree originally passed in the suit. 
There was an appeal against the decree on 
review and such decree was set aside in the 
appeal with the result that the decree ori¬ 
ginally passed in the case was restored. It 
was held that limitation for the execution of 
such decree ran from the date of the appel 
late decision setting aside the decree passed 
on review. (1882) 4 All 274(276) fDB). 

[But see A 1939 Mad 892 (894). 1 

(9) In order to count the period of limita¬ 
tion under S. 48 of the Civil Procedure Code 
from a date later than the first Court's deci¬ 
sion it must bo shown that a decree had been 
passed by the appellate Court in supersession 

first Courl ’ s decree. A 1943 Pat 371 

(o73). 

(10) Where a decree-holder harassed by 
claim case during execution files a suit and 
succeeds but files execution petition after 
appeal in the suit is decided in his favour 
r? ut , ni " e y? ar s elapsine by then from the 
Zf dec si0 " 0f the though the fic- 

Hon ®L C ° ntinua 1 tlon of the Pending applica¬ 
tion and principles of repealed S. 48 (2) Civil 

P - C : can *>e applied, the decree-holder can- 

ilidAffniV e i rmi ^ ed t0 l' 1 tiSbt °ver the matter 
indefinitely. Once the temporary bar tn 
execution had come to an end h/ ought to 
have applied for execution. The mere^iling 

2#**, the claimant without any stay 
hnlrtL W of . 0 con sequence. The decree- 

overcome limitation and thus 
2“ ex ^ tl0n Potion >s time-barred A lflRO 
Patna 280 : 1980 BUR 490 (DB) 

™ gSftJf JTU.WS 

date h of f oSe g Staton'*flonT'ui 

Mad 4 fl 8 ( 503 ) r * 0 * n ri 952 a ^l!l 9 lT 392 T ^ ^ 

ifi pi 

** (1884) 6 All 438(439) (DB). 
,But «ce (1071) 1 MadLJ 291(292).! 


(13) Where an application to set aside an 
ex parte decree is dismissed and an appeal is 
preferred against the order dismissing such 
application which appeal is also dismissed. 
Limitation for the execution of the ex parte 
decree will run, in such a case, not from the 
date of the decree but from the date of the 
appellate order dismissing the appeal from the 
order refusing the application to set aside the 
ex parte decree for, if the appeal from such 
order succeeds, the ex parte decree itself 
would cease to exist. (1965) 31 Cut LT 627 
(630) •* A 1952 J and K 16(17) ** A 1949 
Bom 115 (Pr 9) *» A 1933 Bom 255 ** A 
1939 Mad 157(158) (DB). 

[See also 1958 BLJR 525(527) ** A 1951 Mail 
962(967) (FB). (A 1939 Mad 157, Overruled.)! 

(But see A 1951 Pat 1 (Pr 5) (FB). (A 1937 
Pat 327, Overruled.) •* 1973 AssamLR 27(30) 
(Gauhati) ** A 1964 Orissa 205(209) (DB) " 
A 1951 Raj 150 (1) (150) ** 1951 Pak LD 
(Dacca) 130(165) ** A 1950 All 327 (Pr 47) 
(DB) •* 1950 KerLT 312(317) (DB) •* 1950 
Trav-Co LR 81(85, 86) (DB) ** A 1946 Cal 
375(377, 380) (DB). (8 Cal 248, Not foil.) A 
1917 Pat 157(158) (DB).l 

(14) The expression 'where there has been 
an appeal' must be read with the words of 
Col. l of Art- 182, viz., 'for the execution of 
any decree or order of any civil Court’ and 
however broadly construed it, it cannot be 
held to cover an appeal from an order which 
is passed in a collateral proceeding or which 
has no direct or immediate connection with 
the decree under execution. A 1950 SC 6 
(Pr 5). 

TSee also A 1955 Pat 333(337) (DB).l 

(See also A 1953 TC 220(221)(FB) •• A 1951 
Mad 962(967><FB) *• (1966) 2 MysU 598(599) 
•* A 1964 Assam 64(66) ** A 1963 Ker 293 
(297) •* A 1957 Punj 273(276) (DB) *• A 1955 
Pat 333(337) (DB)1 

(14-A) An appeal against an order passed 
in proceedings for the execution of a decree 
cannot affect the decree in any way and such 
an appeal, therefore, cannot give a fresh 
starting point of limitation for execution in 
respect of the decree. 1LR (1953) Madh B 130 
(132) *• (1883) 5 All 236(237) (DB) •* A 1926 
Pat 129(130) (DB). 

(15) An appeal against an order refusing to 
enter up satisfaction of a decree will not 
extend the period of limitation for execution 
of the decree as the appeal would affect only 
the execut.ability of the decree but would 
not result in the decree being cancelled or 
modified. A 1941 Mad 616(617) (DB) «* A 1939 
Mad 892(894). 

(16) An appeal or a revision against an 
order refusing amendment of a decree cannot 
give a fresh period of limitation for the ex¬ 
ecution of the decree. A 1962 All 312(315). 

(17) The expression 'appeal' for the pur¬ 
pose of computing limitation under this arti¬ 
cle will include civil revision petitions also. 
A 1937 Mad 385(390) (FB). (Overruling 36 
Mad 135.) ** (1965) 2 MadLJ 265(266) •• A 

AU 312(313) (DB) •* A 1954 Trav-Co 97 
(99). (36 Mad 135, held overruled bv A 1937 
J? ad 385 {FB).) .. a 1932 PC 165(167) ** A1926 
PC 22(24) *• A 1965 Raj 155(160) ** A 1956 
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Madh B 34(36) ** A 1918 Cal 866(860) (DB) *• 
A 1963 Bom 263(266). 

(See also A 1953 Orissa 85(87) (DB).] 

( 18 ) The appeal need not necessarily be a 
bona iide appeal. A 1924 Cal 349(350)(DB). 

(19) l'he word "appeals'* as used in cl. (2) 
of Art. 182 (1908) Act cannot be read so as 
to include even an appeal from an order re¬ 
fusing to set aside the ex parte decree. A 
1978 MadhPra 184(186) : 1978 MPLJ 272 (DB). 

28. Appeal against portion of decree, if 
saves limitation for execution of 

whole decree. 

(1) Under Art. 182 of the Act of 1908, al¬ 
though an appeal might have been preferred 
only against a portion of the decree, limita¬ 
tion would be saved in respect of the whole 
decree. A 1932 PC 165(167) M A 1953 T r av- 
Co 220(222) (FB) ** ILR (1973) 1 Delhi 491 
(513). (Order dated 20-9 1971 (Delhi), Revers¬ 
ed.) •• A 1961 Mad 495(498) (DB) •• A 1953 
Orissa 85(87) (DB) •• A 1952 Trav-Co 269 
(L72). 

(3) !( is not necessary that the person by 
or against whom execution is sought should 
have been a party to the appeal. A 1953 Trav- 
Co 220(222) (FB) •• A 1953 Orissa 85(87) 
(DB) •• A 1952 Trav-Co 269(272). 

(3) Where a decree was passed against 
several defendants and one of them alone 
appealed against the decree without implead¬ 
ing the others, limitation for execution of the 
decree against the non-appealing defendants 
also would run from the date of the appel¬ 
late decree. (1898) 25 Cal 594(602) (FB) •• A 
1970 AndhPra 269(272 to 274) (DB) *• 1969 
KerLT 408. 

(4) Decree — Appeal against, excluding a 
pail of the decree relating to costs — Still, 
limitation for execution of decree relating to 
costs starts from date of appellate decree. 
(1980) 2 MadLJ 152. 

(5) Where a suit by A against B and C is 
decreed against B but dismissed against C, 
and A appeals against the dismissal of his 
suit against C without impleading B as a 
party to the appeal, limitation for execution 
of the decree against B, would, under the Act 
of 1908 run only from the date of the decree 
Ir. the appeal against C. A 1961 AndhPra 326 
(327) (DB) •• A 1924 Pat 160(161) (DB). 

(6) Where two distinct decrees were passed 
in a suit and an appeal was preferred against 
one of them it was not a case of an appeal 
against a portion of the decree and such ap 
peal would not save limitation for execution 
of the other decree. ILR (1973) 1 Delhi 169 
(179) ** A 1939 Bom 451(455) (DB). 

fSee also A 1955 HimPra 85(36). 1 

29. Application against judgment-debtor 

who is dead. 

(1) An application against a judgment 
debtor who is dead is a nullity so far as such 
judgment-debtor is concerned. The implead- 
ment of the legal representatives in the peti¬ 
tion after 12 years would not save limitation 
against them. A 1969 Bom 84(89). 

30. Appeal should have been admitted. 

(1) It can be said that there has been an 
appeal only where the appeal has been ad¬ 


mitted. Where the appeal has been rejected 
before admission, no question of limitation 
running from the date of the appellate decree 
can arise. A 1951 All 79 (Prs 28, 36) (FB) 

A 1962 Ker 104(105) (DB) •• A 1938 Cal 533 
(535) (DB). 

| See also A 1955 Trav-Co 209(220). 1 

|But see A 1962 Mys 81(81). (Summary dis¬ 
missal of appeal on coming up for admission 
— Time extended.) •* A 1941 Fat 213(214, 
215) (DB). 1 

31. Appeal from amended decree. 

(1) Where a decree was amended and an 
appeal was preferred against the amended 
decree it was held under the old Act that 
limitation for execution of the decree would 
lun from the date of the appellate decree 
under clause (2) of Art. 132 and not from the 
date of the amendment. A 1960 All 515(519) 
(FB) •• A 1929 Cal 676(677, 678) (DB). 

32. Abatement of appeal. 

(1) It was held under the Act of 1908 that 
even where appeal from a decree abated 
and the appellate Court passed an order that 
the appeal had abated, limitation for execu¬ 
tion would only run from the viate of the ap¬ 
pellate order. A 1933 PC 68(70) •• 1967 Ker 
LR 569(571) A 1947 All 390 (Pr 3) (DB) •• 
A 1941 All 371(372) •* A 1927 Cal 760(763) 
(DB). 

fSee also (1965) 2 MadLJ 265(266). (Revi¬ 
sion petition.) 1 

33. Limitation when the Court grants a 
review of judgment. 

(1) The fresh period of limitation under 
cl. (3) of Art. 182 of the 1908 Act was avail¬ 
able only where the review had been grant¬ 
ed and not otherwise. ILR (1969) Cut 704 M 
A 1960 MadhPra 41(43) •• A 1958 AndhPra 
513(514) (DB) •• 1958 BL.TR 525(526) •• A 1954 
Bom 457(459) (DB). (A 1936 Bom 162 Overrul¬ 
ed.) •• A 1952 Trav-Co 406(407) (DB) A 
1942 All 338(338. 339). 

(But see A 1962 Assam 136(137) (DB).l 

(2) An application to set aside an ex parte 
decree is not an application for review with¬ 
in the meaning of Art. 182 clause (3). A 1969 
Tripura 15(19). 

34. Review in part. 

(1) Where a decree was reviewed at the 
instance of some of the defendants, it was 
held under the Act of 1908 that limitation for 
the execution of the decree ran from the 
date of the revised decree even as against 
the defendants who are not parties to the 
review proceedings. A 1933 Mad 276(276, 277) 
(DB). 

fSee (1912) 12 Tnd Cas 679(682): 35 Mad 
670 (DB). (Per Sundara Iyer J., approved in 
A 1916 Mad 1 (FB).)1 

35. Where the decree has boon amended. 

(1) Under the present Article an applica¬ 
tion for amendment by way of inclusion of 
new items of property made after 12 years 
of the decree must be held to be barred by 
limitation. A 1976 Pat 113(119) : 1975 BBCJ 
716. 

[Sec also A 1964 SC 1454(1458). (Case under 
old Act.)] 

(2) Limitation for execution of decree runs 
from date of original decree and not from 
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Article 136 — Note 35 (contd.) 
date of its amendment. A 1979 Ker 14 : 1978 
- KerLT 624(625). 

(3) Amended decree — Amendment provid¬ 
ing that on defendant's failure to do certain 
things possession was to be delivered and 
plaintiff could then remove huts of defendants 
through court — Held limitation would start 
from date of amended decree and not the 
original decree. A 1977 Bom 168 : 1977 Mali 
LJ 752 (DB). 


36. Previous applications for execution 
— Effect on limitation. 

(1) Where an application was filed in time 
under the old Act but it was illegally return¬ 
ed and a fresh application was presented after 
the expiry of 3 years it was held that the 
application was not barred under the old Act. 
A 1969 All 551(553, 554). 

(2) Where an application was pending on 
the date of the commencement of present 
Act a fresh application for execution within 
12 years of the date of the decree was held 
not barred by limitation in view of S. 31 (b) 
of the Act. A 1971 Tripura 2(3). 

[See also 1983 MahLJ 133(138). 1 

(3) Property of judgment-debtor purchased 
by decree-holder in execution sale — Sale 
set aside, decree holder having failed to pay 
necessary stamps for sale certificate — Ap¬ 
plication for restoration of sale dismissed — 
Revision filed against, held was a step-in-aid 
of execution — Execution application filed 
within three years from date of dismissal of 
revision held was within time. A 1979 SC 1818 
<18l8) : 1979 UJ (SC) 186. 

(4) Execution application — Bar provided 
under S. 31 — When operates — First execu- 
^«S“ cali0 " consi S ned to record room on 

hi r- S ? COI ? d application held could 

he filed within further 3 yea r s under old Act 

— As such limitation cannot be said to have 
expired before 1-1-1984 i. e. date of com- 
?JS enl new Act - s. 31 therefore not 

Sff' ^«<S£Z£tiT executed 

C18 13? A iSSf l " ,der " eW Ar “- 

37 :“' cr “ for refund of amount recovered Id 

P exeeuHo CU | U ° n "" Frcsh a PP»cation for 
execution in respect of such amount — 

... _ L,mi,at, °n — Starling point. 

- AppBt" fif’PSAHri 

?2 r y U ea n “is 0 n P o e t nd,n f appllcation ^led beyond 
* «. C. P S C°i ?973 r CalSSg“ WitWn 

^rde^dTrLS^nv 0 " 0 ® ° r any Sequent 

thA jlSEt y payment of money or 
the deUve^r 0 f any property to be 

made at a certain date or at 

,_ recurring periods." 


fhe 1 dec?w e fSi f |h r A en ‘ dates were provided in 
tions or the de/'rpt 1 payKaen ^ °f different por- 
flMii Md ttTSJES®. 1 “ was held that 
log point of limitation^ nd s ®P arate start- 
such portions ofthe cWrS Q i regard 1° each of 
such *u!L he de , c r e al amount so that in 


such case* th.™ , j , “mourn so that in 
points of l^r ld be different starting 
:««.i 1 “ n S tai0n hi re gard to the same d* 


from the other clauses of the article under 
all of which limitation ran in respect of the 
decree as a whole and not in regard to par¬ 
ticular portions of il alone at a time. 1906 
KerLT 1031 ** <!‘Jll) 10 Ind Cas 552(551) 
(DB). 

(2) Under the present Art. 136 not only is 

that rule maintained unchanged but it has 
also been extended explicitly so as to cover 
all cases in which the decree of any subse¬ 
quent order directs any payment of money or 
the delivery of any property to be made at 
a certain date or at recurring periods. The 
limitation in all cases runs from the date 
when default is made in the payment of 
money or delivery of property. A 1974 Mvs 
4(4, 5) : (1973) 2 MysLJ 145 (DB) ** 1983 Raj 
LR 506(511) •* 1966 KerLT 1031 ** A 1965 
Pat 273(274). r . 

(3) Where the execution of applications 
for delivery were stayed by an order of 
court in view of stay order from another 
court, Art. 136 applied and the subsequent 
applications for delivery were held to be in 
time as they were filed within period of 12 
years, from the respective dates on which 
the earlier orders for delivery were made. 
(1983) 96 MadLW 6(15). 

(4) Starting point — Decree directing de¬ 
livery of possession to one party on payment 
of certain amount to other party in jx)sses- 
sion ^ Time limit for making payment not 
fixed — Payment after more than 12 years 
and application for execution — Application, 
held, barred by lime. 1978 MPLJ 260 : ILR 
(1979) MP 170. (A 1962 All 431. Dissented.) 


proa V-— * u iv UitJ SOIHe 06- 

cree and in that respect, that clause differed 


m 


39. Payment which the decree or order 
directs to be made at a certain date. 

(1) A decree directing maintenance to be 
paid annually on a certain date is an instance 
of a decree directing payment to be made on 
a date. (1895) 18 Mad 482(483) (DB) *• 

A 1939 Oudh 281(282). 

. (2) Where on part satisfaction, an execu- 
„° n .. apphca V° n *5 dismissed by consent of the 
pai ties and the Court records an order allow- 
ing time to the judgment-debtor to pay the 

dateX °L the decretal debt b y a certain 
date the order comes within the purview of 

124(125® (DB) £Uned ln th ' S ar,Ide * A 1053 Na B 

paid M a e %r?a?n r H Ct i ng a ,. certain sum t0 be 
Hpfl.H ¥ • ain date and providing that in 

dire - c,s th « " le Plain- 

lUi b f entitled to receive each year from 

rS£S°SSf «? lf !W bare of uTSkS rf 

Ihe Dlain« ff i ni he *2®%! to a PP!y accrues to 
thl , d Q ecree - holde r each time when 

52SSS5n2it ,,, iui d *55t 

40 "Certain date.’* 

thffifon^hA d «*ee provides 

, * p sale of the mortgaged Dro- 

pertles the sale proceeds are not suffident 

Ihm.M £ hC ,? ec i e ‘ al su ?- the balance 
stiould be realized from the person of the 
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judgment debtor and from his other pro¬ 
perties, the decree cannot be regarded as 
directing such balance to be paid at a "cer¬ 
tain” date. A 1917 PC 85(85). 

(2) The corresponding clause in the Act 
of 1871 contained the expression specified 
date’. That necessarily connoted the idea 
that the exact date should be mentioned in 
the decree. The substitution of the word' cer¬ 
tain ’ in place of specified widens the scope of 
its meaning. It Is no longer necessary to 
mention by die year, month and day the 
exact date in the decree. All the same the 
date fixed for payment must be a certain 
date. The word "certain" is used in con¬ 
tradistinction to ' uncertain". A 1928 All 629 
<634)(FB). 

(3) The decree need not expressly specify 
the exact date by the year, month and day. 
The date may be indicated in any way by 
the decree. A 1947 Pesh 38 tPrs. 3. 4)(DB) 
•• (1891) 14 Mad 390(398). 

(4) A decree directing the payment of 
money on the plaintiff attaining his majo 
rit v will come under thjs clause. 
A 1936 PC 309(3ll. 312) 

(5) Where under a surety bond under 
S. 55. Civil P. C, the surety undertakes to 
pay the entire decretal amount if the judg¬ 
ment-debtor does not file an insolvency peti¬ 
tion within a month or does not prosecute 
it, the limitation for execution against the 
surety begins to % run from the date of the 
dismissal of the insolvency petition for non¬ 
deposit of certain charges. A 1950 Mad 756 
(Prs 1, 2). 

(6) A simple decree for money which 
does not fix. expressly or impliedly any 
date for the payment of the money will 
not come within this clause, although in 
sucn cases the money is payable immediate¬ 
ly on the decree being passed. A 1928 All 
629(636, 637)(FB). (Per Mukerji, J.) 

(7) Civil P. C. (5 of 1908). S. 47: Order 20. 
Rule 7 — "Date of decree" within meaning 
of Art. 182 — What is — Partition suit 
— * Date of decree" would be date 
when Court finally orders to draw up 
final decree. A 1983 Pat 105 : 1982 BBC.T 630. 

41 Instalment decree. 

(1) It was held under Art. 182 (7) of the Act 
of 1908 that where the decretal amount was 
directed to he paid in certain instalments at 
certain dates, an application for the enforce¬ 
ment of the payment of the instalments 
would be governed by that clause as being 
an application for the enforcement of a pay¬ 
ment which the decree directed to be made 
at a certain date. Hence, each instalment 
was recoverable under that clause by an 
application made within the prescribed 
period of limitation from the date on which 
such instalment fell due under the decree. 
A 1940 All 107(108). 

(2) The fact that the application was 
made after the prescribed period of limita¬ 
tion from the date on which earlier instal¬ 
ments fell due would not bar the applica¬ 
tion. 1881 All WN 171 (171)(DB) •• (1932) 137 
Ind Cas 292(292)(Lah) •• 1905 PunLR No. 57: 
1905 Pun Re No. 22 (DB) •• 1903 PunLR 


No. 45 *• 1900 PunLR No. 103: 1900 Pun Re 
No. 48 •* A 1937 Oudh 370(381) (DB). 

(3) If in an instalment decree w th a- 
clause making the entire amount due on 
default of the judgment-debtor to pay any 
one instalment, the decree-holder waives his 
option to proceed under the clause, the right 
to apply for execution in respect of the 
further instalments under the decree would 
arise on the dates on which they respec¬ 
tively fall due. A 1966 SC 1953(1955) •• A 
1916 Cal 500(504)(FB) •• A 1981 Bom 19(23). 

(4) Where after the date of the decree for 
the payment of debts the Kerala Agricultu¬ 
rists* Debt Relief Act (31 of 1958) came in¬ 
to force under which the debtor was entitl¬ 
ed to make payment in certain instalments 
it was held that on the coming into force 
of the said Act, the decree did not get con¬ 
verted into a new decree for instalments for 
the purposes of execution of the decree. 
A 1975 Her 79(82) : 1975 KerLT 23 (FB) 
M 1974 KerLT 553(555)(DB). 

(5) Execution’of decree — Intervention of 
Kerala Agriculturists Debt Relief Act, 1958 
— Decree not transmutated to one of instal¬ 
ments — Period runs from date of original 
decree and not from default of sixth con¬ 
secutive instalment A 1977 NOC 292 : 1977 
Ker LT 491 (DB). 

(6) Where the application is not for the 
enforcement of the payment of any instal¬ 
ment under the decree but for the enforce¬ 
ment of the default clause which makes the 
entire amount under the decree payable 
immediately without reference to the instal¬ 
ments. the application will not come under 
clause (7) of Art. 182 of the Act of 1908 
(which corresponds to the second part of 
col. 3 of the present Art. 136). A 1928 All 
629(634, 633, 636) (FB) •• A 1963 Raj 145(146). 

[See A 1936 Lah 159(160)(DB). (Held. 
S. 48 (1) (b) of the C. P. C., does not apply 
to such case.)l 

(7) As clause (1) of Art. 182 under which 

the period of limitation began to run from 
the date of the decree would also not apply 
to an application for enforcement of the 
payment of any instalment that the applica¬ 
tion would come under Art. 181 of the Act 
of 1908 (now Art 137) A 1950 Bom 188 
(Prs. 1, 3, 4, 9)(FB) •• A 1928 All 629(635, 

639)(FB) A 1963 Raj 145(146) •• A 1942 
Oudh 219(220) •• A 1942 Oudh 31(33). 

(8) Where a decree was passed for the pay¬ 
ment of money in certain instalments provid¬ 
ing that on default in the payment of any 
instalment the decree-holder would be en¬ 
titled to take possession of certain proper¬ 
ties it was held that the default of the 
judgment-debtor in regard to each instalment 
would be entitled the decree-holder to apply 
for possession under the decree and an ap¬ 
plication for possession within three years 
of the date on which any of the instalments 
fell due would be in time although it may 
be made more than three years from the 
date of the earliest default. A 1927 PC 146 
(147) •* A 1959 Cal 72(73)(DB) •• A 1958 
Punj 79(81). 

[See also A 1964 Mys 130(131)(DB) •• A 
1963 Raj 145(146) •• A 1961 MadhPra 29 
(30). 1 
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(9) The application for the enfoi cement 

of the payment of the instalments which 
fell due within three years of the applica¬ 
tion (now 12 years) will not be barred 
though the application for the enforcement 
of the default clause may be barred. A 1935 
Oudh 465(467, 468)(FB) •* A 1928 All 629 

(639, 640)(FB) *• A 1964 Mys 130(131)(DB). 
** A 1903 Raj 115(146) *» A 1960 Cal 243 
(245) ** A I960 Pat 499(501) ** A 1959 Madh 
Pra 336(338) ** A 1957 All 352(354) ** A 1955 
Kutch 20(21) ** A 1952 Mahd-B 119(120). 

(10) An application for the execution of 
the decree made after three years (now 12 
years) from the date of the earliest default 
will be barred not only with reference to 
the default clause making the whole amount 
payable but also with reference to the 
instalments, so that even the instalments 
which fell due within three years (now 12 
years) of the application cannot be recover¬ 
ed. (1890) 12 All 569(570, 571) ** (1885) 7 All 
327(330)(DB) ** A 1923 Bom 207(207, 208) 
(DB) •* A 1926 Cal 212(213)(DB). 

(11) The question whether the application 

for the enforcement of the payment of instal¬ 
ments due under a decree will be barred 
even with reference to the instalments which 
fell due within three years (now 12 years) 
of the application depends on the terms of 
the default clause. A 1959 Madh Pra 336 
(337) ** A 1952 All 900(907, 908)(FB), (A 

1946 All 360, Overruled.) *• A 1946 Cal 500 
(Pr 10) (FB) «• A 1956 Pat 522 (525) (DB) 

A 1952 Madh-B 119(120, 121) *• A 1952 

Orissa 107(109)(DB) •* A 1947 Pat 397 (Pr 3) 
(DB). 

[See also A 1967 Pat 124(127)(DB) •* A 1963 
Raj 145(146) •• A 1960 Pat 499(501) *• A 1952 
Mad 802(806)(DB).l 

acceptance of an instalment 
after the filing of the application fo r execu¬ 
tion does not amount to a waiver by the 

^ ro . e : hold . er ‘he penal clause allowing 
him to enforce by execution the entire de- 

17(i e 9)°(DB) efaUU ° f an ins,alment A 1955 Raj 

H ^)Where an instalment decree with a 

pavable 1*““ mak ‘" g ,he whole amount 
S'™ ° ne ®r more defaults has been 

tak£ n??J he '? ecree ‘ h °lder, on a default 
daSsf i* lecIs , t0 enforce the default 

ot 'fhl $L1 Pplying for deration in respect 
, whole amount without regard to the 

l P oS 0 ;b A 283 9 ( 6 2 7 85 P ) at , 1 . 24( i 2 ^ B " ^ WU) 

? «SS% Bom A 63(i 9 4 i 

** A 1943 Bom 36(41, 42)(DB) * > 

If,!?^r 8 ?® A 1901 A 11 107(109)(DB) ** A 

*-SM&J A 1953 iu 

- Jarir: 


come to the notice of the judgment-debtor at 
all it has been held that the decree-holder 
can subsequently decide to execute the de¬ 
cree for the instalments which have fallen 
due. A 1942 Mad 679(680). 

(15) Where a decree provides for payment 
by instalments and contains a clause that if 
default is made in regard to one or more 
instalments the decree-holder should be en¬ 
titled to the possession of certain lands, an 
application for the enforcement of the pay¬ 
ment of any of the instalments will come 
within this clause, and the decree-holder 
will be entitled to recover such instalments 
as fell due within the prescribed period of 
limitation although the application for re¬ 
covering those instalments has been made 
after the expiry of the prescribed period 
from the date of the earliest default. 
A 1927 PC 146(147). 

( 16 ) This article does not apply to the ex¬ 
ecution of a rent decree passed under the 
provisions of the Bihar Tenancy Act even 
when the amount of the decree is made pay¬ 
able in instalments. The application for 
execution of such a decree is governed by 
Sch. Ill, Art. 6 of that Act. A 1945 Pat 398 
(399. 400) (DB). 


42. Revival of application. 

(1) An execution application must be 
deemed to be pending so long as no final 
order disposing of it judicially has been 
passed thereon. A subseauent application in 
such a case for execution will be deemed to 
be one merely for the continuation or revi¬ 
val of the original proceeding. A 1934 All 
*181 (488, 489)(FR). (Per Sulaiman, C.J., contra.) 
" A 1933 Mad 418(422)(FB) •• A 1973 Bom 
148(149, 150) •• (1966) 1 MysLJ 684 •* (1964) 
1 AndhLT 208(210) ** (1950) 52 PunLR 345 
(348, 349). 

[See also A 1975 Mad 246(248) : (1974) 2 
MadLJ 402.) 1 

. (2) Where a final judicial o r der terminat¬ 
ing the proceeding has been passed on the 
application it cannot be revived, and a sub¬ 
sequent application for execution will be re¬ 
garded as a fresh application and not as one 
lor a revival or continuation of the original 
proceeding. A 1969 AndhPra 250(254) : (1969) 
AndhWR 455 (FB) •• A 1954 Trav-Co 1 (3 
* A 1933 Mad 418(421, 422)(FB) ** a 

',S k 

IM?^Sl 3 |S(2«,fDB). 42 B ° m 282(2841 •' A 

tion 3) tte flrs !. a PP lica,i °n for execu- 

ment ot n a ? assed be£ore the commence¬ 
ment of new Act was made after three years 

SBB-ff , t y K Att ', I82 ' J «» iMS 

woukl be time barred and would be liable 
to be dismissed. Subsequent application for 

unHA Uti *v. n ,y hich had be come time barred 
S lM e of 1 fh Ct * co ^ d * not be revived by 
27(28, 3 29) f the neW Act ' A 1981 Him Pra 

(4) The question whether o r not an execu- 

has JT" "“‘J' 

t0 J ba Incapable of being revived or 
continued, is a question of fact whWi has 
to be determined having regard to the facts 
and circumstances of the particular case 
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The form of the order passed on the ap¬ 
plication is not sufficient to determine the 
question. The question is really one of sub¬ 
stance and not of form. A 1927 All 16(17, 22) 
(FBI ** (1964) 1 AndhWR 115<117)tDB) •• 
11960) 2 AndhWR 85(90)(DU) ** A 1957 Trav- 
Co 92(94)(DB) ** A 1952 Assam 172(174) 
<DB) •• A 1952 J and K 30(33)(DI1) ** A 

1952 Pepsu 52(52) * A 1945 All 172(173, 174). 

(5) Where an execution proceeding is 
suspended by no act or default on the part 
of the decree-holder, the latter has a right 
to ask the Court to revive and carry through 
the execution proceeding (1905) 27 All 334 
338): 32 Ind App 102 (PC) •* A 1954 Trav-Co 
1 (2)(KB) ** A 1927 All 16(20, 21XFB) •• A 
1960 Madh Pra 388(388) ** I960 MPLJ 13a7 
(13581 *• A 1953 Mad 21(23) ** A 1957 Orissa 
5(6)(DR) ‘* A 1957 Tjav-Co 92(94) •• A 1955 
Pepsu 76(78) (DB) ** 1954 KerLT 905(907) ** 
A 1951 Mad 429 (Pr 4) ** 1905 27 All 334 
(338). 

[See also A 1923 All 471 (472). 1 

(6) Where an order purporting to dispose 
of an execution proceeding finally is made 
behind the back of the decree-holder with¬ 
out giving him an opportunity of being 
heard, the proceeding will be regarded as 
pending notwithstanding such disposal and 
a subsequent application will lie for the re¬ 
vival and continuation of the proceeding so 
disposed of. A 1927 All 16(17, 21 )(FB) •• A 
1927 All 165(167)(FB). 

[See however 1959 KerLT 681(682) •• 1954 
KerLT 432(4331-1 

(7) Where an order is made purporting to 
dispose of a matter against the decree- 
holder at the request of the decree-holder or 
on the ground of the default of the decree- 
holder in carrying on the proceedings, the 
proceeding cannot be revived. A 1962 Raj 
43(52)<FB) ** ILR (1973) 1 All 129(136) ** A 

1953 Trav-Co 572(573). 

(8) Where an order purporting to dispose 
of a matter against decree-holder is made in 
a case in which the decree-holder could not 
take further proceeding owing to circum¬ 
stances beyond his control, the order will 
bo regarded as merely suspensory in its nature 
and a fresh application will be regarded as 
one for the revival and continuation of the 
original proceeding. Thus, where the execu¬ 
tion is stayed or is prevented by injunc¬ 
tion, or becomes impossible to be proceeded 
with, owing to a claim being advanced to 
the properly which is the subject of the 
execution or owing to some other obstacle 
placed bv the judgment-debtor in the way 
of execution and the application is 'dismiss* 
ed" or “struck off" o r “consigned to the re¬ 
cord room.” or "returned", the order will 
not be regarded as having finally disposed 
of the petition and a subsequent application 
will be regarded as one for the revival and 
continuation of the original proceeding. 
A 1962 Raj 43(52)(FB) •• A 1935 Mad 803 
(807, 808)(FB) ** (1964) 1 AndhWR 115(117) 
(DR)** 1961 MFC 858(861)** (1960) 2 AndhWR 
85(90)(DB) ** A 1960 Madh Pra 388(388) ** 
1960 MPLJ 1357(1358) ** A 1957 Trav-Co 92 
(94) •* (1956) 2 Mad LJ 301(303) ** A 19oa 
Pepsu 76(78)1011) ** ILR (1953) Mys 537(539) 


*• A 1953 Orissa 13(15) ** A 1952 Assam 172 
(174)(DR) ** A 1952 J and K 30(33)(DB) •* 
A 1952 Mad 819(820) ** A 1952 Nag 322(323) 
** A 1951 Nag 322(333) * A 1951 Mad 711 
(712) *• A 1950 Madh-R 71 (Pr 5). 

(9) Where execution applications previous¬ 
ly made remained undecided due to stay 
from High Court on various occasions, the 
subsequent application made after 15 years 
of the passing of the decree has to be deem¬ 
ed to be only an application for revival of 
previous applications. Therefore, question 
oi limitation would not arise, Non-mention 
of the pendency of previous applications in 
column No. 6 of the subsequent execution 
application would not .also be fatal when re¬ 
cord itself indicated that previous applica¬ 
tions remained undisoosed. A 1978 Punj 233; 
80 Pun LR 291. 

(10) Where the court purports to dispose 
of a matter against the decree-holder for no 
ret or default of his, the order cannot be 
considered to have finally disposed of the ap¬ 
plication. (1964) 1 AndhWR 115(117)(DB) ♦* 
A 1958 AndhPra 493(493) ** A 1955 Trav-Co 
109(110) *• A 1954 Trav Co 57(58) ** A 1953 
Trav-Co 359(359) (DB) •• A 1952 Pepsu 52 
(53) *• A 1952 Trav Co 543(344)(DB) *• A 
1951 Pat 593(595)(DR) M A 1950 Mod 656 
<Pr 3) •• 1950 KerLT 432(435)(DB) *• 1950 
KerLT 1(5). 

(11) For continuance of an attachment be¬ 
fore judgment beyond the period of limita¬ 
tion from the date of the decree an ap¬ 
plication for execution must be filed within 
that period; the fact that the execution of 
the decree was arrested by the claim of a 
third party and it became necessary for the 
decree-holder to get his right of sale declar¬ 
ed before starting execution proceedings will 
not take the case out of this article. A 1944 
Mad 561(563, 564)(FB). (A 1924 Mad 210, 
Overruled.) 

(12) Where the order of dismissal of ex¬ 
ecution petition further directed that the 
attachment was to continue, it could be 
safely concluded that the said order is an 
oider passed for statistical purposes. In this 
view, a subsequent application under O. 21, 
Rule G6, Civil P. C. to bring the 
properties for sale, would not be a fresh ap¬ 
plication for execution but could be deemed 
to be only an application for revival or con¬ 
tinuance of the prior proceedings. A 1978 
Mad 370 : (1978) 2 MadL-T 223 *• A 1902 All 
213(211, 215) : (1982) 8 AULR 176. 

(13) Execution of decree — Computation 
of period of limitation — Decree passed in 
1953 — Execution laid out in 1966 dismissed 
— Claim petition under O- 21, R. 58 filed in 
1966 was allowed on 22-9-1967.— Suit by 
decree-holder under O. 21, R. 63 against 
order in claim petition was decreed on 15-7- 
70 — Execution filed again in 1972 — Period 
of limitation runs from date of decree in suit 
under O. 21. R. 63 and not from date of de¬ 
cree under execution — When decision in 
claim petition is challenged by a suit and 
suit is decreed, original execution petition 
must be deemed to have been restored and 
il cannot be said that time taken for filing 
suit and obtaining decree cannot be availed 
ol by the decree-holder. ILR 1976 (1) Ker 
G95(697) : 1976 KerLT 307. 
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(14) An order striking off a proceeding is 
not sanctioned by any rule of law. A 1927 
All 16(17, 18 )(FB). (Per Lindsay, J.) ** A 
1944 Mad 24(25). 

(15) A 'striking off - ’ of a proceeding may. 
under certain circumstances amount to a 
final disposal of the proceeding, in which 
case the proceeding so disposed of cannot be 
revived. A 1954 Trav-Co 1(3) (FB) *• A 1960 
Mad 208 (Prs. 4, 6). 

(16) There may be circumstances under 
which an order "striking off” a proceeding 
has not the effect of finally disposing of the 
proceeding. The question depends upon the 
intention of the Court in making the order 
and the construction of the order itself. 
A 1936 All 820(821, 822)(FB) ** A 1954 Mys 
149(150) (DB) ** A 1953 Mad 213(214). 

(17) In India striking an execution pro¬ 
ceeding off the file is an act which may 
admit of different interpretations according 
to the circumstances. When a very long time 
had elapsed between the original execution 
and the date on which it was struck off, it 
should be presumed that the execution was 
abandoned and ceased to be operative unless 
the circumstances were otherwise explained 
(1873) 20 Suth WR 133(136) : 12 BengLR 411 
(PC). 

( 18 ) Where the Court makes an order 
striking off the /:ase "for the present’’, or 
the circumstances show that the order 
striking off must have been only a tempo¬ 
rary one, the order will not be deemed to 
be one finally disposing of the proceed¬ 
ing which will consequently be deemed 
pending. A 1955 Trav-Co 150(152)(FB) •* A 

<2 9 18) ^ 284 lPfS 7 ’ 9 ’ ** A 19,44 AU 217 

(19) An order striking off a proceeding 

for administrative or statistical purposes is 
not a final disposal of the proceeding which 
must, therefore, be considered pending. ( 1964 ) 
, 115(117)(DB) •• a 1961 Cal 379 

(380)<DB) •• (i960) 2 AndhWR 85(90)(DB) *• 
A 1958 AndhPra 655(656)(DB) •* A 1958 
AndhPra 493(493) •• A 1957 Trav-Co 92(94) 

• (1956) 2 MadLJ 301(303) *• ILR (1954) 1 

mn\ 2 *» (2 Tr°D DB > ** A 1954 M ys 149(150) 
(DB) ILR (1953) Mys 537(538) ** A 1952 
Assam 172(174)(DB) A 1952 Nag 322(323) 

A J Pe PSU 52(52) •* A 1952 Trav-Co 
543 J54f)<D B ) ** 1950 Ke r LT 432(435)(DB) ** 

«9 19 (Pr 4) ad 711 <PrS 6 - 7 > ** A 1 95 1 M ad 

iq (29) where an execution proceeding 

ira* d!S 5 0sed of a final order, it 
be revived, where, for some reason not 

thf !Ll nv de 1 f . aul1 or ne 8lect on the part of 
that ^vf re€ ’!i 0 der il subse Q u ently turns out 
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(nrnii a’* \w*) i ^ai 

(DB) •• A 1948 Mad 498 (Pr 9). 

thl 21 L^o er ? I^y is sold 5n execution, 
the decree is satisfied and the execution 


struck off or closed, but the sale is subse¬ 
quently set aside at the instance of the 
judgment-debtor, it has been held that the 
decree-holder can apply for the revival and 
continuation of the earlier proceeding. A 
1958 Pat 542(54G)(DB> (1906) 28 All 651 

(653)(DB). 

[See also A 1963 Mad 127(123)(DB).l 

(22) If after the dismissal of an execution 
petition for non-compliance with the direc¬ 
tion to amend it an appeal is filed against the 
order directing the amendment and it is set 
aside by the appellate Court the execution 
petition must be deemed to be pending be¬ 
cause the effect of the removal of the order 
to amend is also to wipe out all conseauen- 
tial proceedings including the order of dis¬ 
missal of the execution petition. A 1963 Ker 
216(217). 

(23) In the instant case the execution peti¬ 
tion of 1950 was rejected because of the 
laches of the decree-hojders who did not file 
the decree copy along with the execution 
petition. There is no explanation as to why 
the decree copy has not been filed. Such a 
final order of rejection of the execution 
petition of 1950, cannot therefore revive the 
right to ihe Decree-holder to file an execu¬ 
tion petition within three years from that 
date. (1980) 1 MLJ 24. 

(24) Where the circumstances are such 
that the decree-holder can ask for a revival 
of an earlier proceeding, even an applica¬ 
tion, which is in form one for execution, will 
be considered to be one for revival of con¬ 
tinuation of earlier proceeding. A 1927 All 
16(18, 19)(FB) ♦* (1964) 1 AndhWR 115(117) 
(t)B) •• A 1961 Cal 379(380)(DB) ** A 1960 
Madh-Pra 388(388) A 1957 Orissa 5(6)(DB) 
•• A 1954 Mys 149(150)(DB) *• ILR (1954) 4 
Raj 36(40) •• A 1952 Assam 172(173){DB). 

(25) For all intents and purposes there is 
not much difference between revival and 
continuation of the former application. The 
same principle applies in both cases. A 1933 
Mad 418 (422) (FB), 

(26) It is however necessary, before an 

application can be considered to be one for 
the revival or continuation of the previous 
proceeding, that the subsequent application 
must be of the same nature as the previous 
one. It must be fo r the same relief and 
against the same persons. Where the charac¬ 
ter of the subsequent application is different 
from that of the prior one in the above 
particulars the later application will not be 
regarded as one for revival but as a fresh 
application. A 1952 Nag 126(127)(FB) •• A 
1932 AU 273<278)(FB) •• A 1963 All 398(404) 
M A 1963 Mad 127(128)(DB) A 1960 Madh 
Pra 388(388) •• A 1957 Orissa 5(6)(DB) •• A 
1954 Mys 149(150)(DB) •• A 1952 Assam 172 
(173MDB) ♦* A 1952 J & K 30(33)(DB) •* A 
1952 Raj 66(68) •• A 1952 Trav-Co 543(544) 
(DB). 1 

(27) An application for revival o r conti¬ 
nuation of a previous proceeding is not gov- 
erned by . this article. A 1959 SC 809 (813) ♦♦ 
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•• A 195-1 Pat 161(168) (DB) *• A 1952 Pepsu 
52(53) '• (1912) 1-1 IndCas 264(265)(DB). 

|But sec 1LR (1973) 1 All 129(136)1 

(28) Where execution proceedings have 
been merely suspended and not finally dis¬ 
used of. an application for revival or con¬ 
tinuation of such proceedings is not subject 
to any period of limitation has been taken in 
the undermentioned cases. A 1959 SC 809(813) 

A 1940 All 151 (154)(FB) *• A 1963 Mad 
127(128)<DB) M A 1960 MadhPra 388(389) M 
A 1955 Pepsu 76(79)(DB). (A 1926 All 409 
and A 1927 All 16 (FB), held not good auth¬ 
ority in view of A 1940 All 151 (FB).) •• 
1LR (1954) 4 Raj 36(46) M A 1954 Trav-Co 
57(58) ** A 1953 Mad 213(214) •* A 1952 

Assam 172(175)(DB) ** A 1952 Pepsu 52(53) 
M A 1950 Madh-B 71 (Pr 10). 

(29) Where a certain property is attached 
in execution of a decree but on a claim be¬ 
ing preferred, the claim is allowed and the 
execution petition is dismissed, the order of 
dismissal is a "final order” notwithstanding 
that the claim order is under O. 21, R. 63 of 
the Civil Procedure Code, subject to the 
result of the suit that may be filed by the 
decree-holder. Hence, the execution proceed¬ 
ings cannot be treated as pending in such 
cases and a subsequent application for execu¬ 
tion will not be one in continuation or revi¬ 
val of the previous application. A 1942 Mad 
5(8, 10)(DB). (A 1930 Oudh 468. Dissented 
from.) 

|But see ILR (1954) 4 Raj 3G(46).l 

(30) A decree is revived if there is a 
determination by a Court that the decree is 
still enforceable. (1967) 1 MysLJ 366. 

(31) Execution application disposed of as 
fully satisfied on confirmation of sale of 
judgment-debtor's properties — Sale subse¬ 
quently set aside under O. 21, R. 90, Civil 
P. C. on the ground that properties included 
in execution petition were not sufficiently 
identifiable and decree-holder given time to 
furnish proper description — No new ap¬ 
plication is filed by decree-holder when he 
files the new list — When Court treated new 
list as part of original execution application 
it must be treated as having been amended 
and to be continuing. (1955) 95 CalLJ 298(300). 

(32) Decree sent by executing Court to 
Collector under Dekkhan Agriculturists Re¬ 
lief Act lor execution returned by Collector 
with a report that there is no surplus pro¬ 
perly — Executing Court striking off dark- 
hast — Execution application is disposed of 
finally by the order and cannot be treated 
as pending thereafter. ILR (1954) Bom 866 
(872). 

(33) Where an execution petition was filed 
giving a list of properties and praying for 
attachment and appropriate relief, a subse¬ 
quent application giving a fresh list of pro¬ 
perties is a fresh application. A 1951 Trav-Co 
184 (Pr 1)(DB). 

(34) The well-settled principle of revival 
of an execution petition which was closed for 
statistical purposes or which could not be 
proceeded with on account of some statutory 
embargo on continuing the execution is not 
altered o r abrogated by reason of deletion cf 


S. 48. Civil P. C. and Art. 182 (5) of the old 
Limitation Act. (1980) 1 AnWR 124. 

43. Onus. 

(1) The burden of proving that an applica¬ 
tion for execution is not time barred is on 
the applicant. A 1964 Orissa 170(172) ** A 
1931 Sind 160(161). 

(2) Where prima facie it is within time it 
is for the opponent to show how it is not 
within time. (1913) 19 Jnd Cas 481(485) (DB) 
(Lah). 

44. Local or special law. 

(1) A special or local law may prescribe a 
period of limitation for an application for 
execution different from that prescribed by 
this article. In such cases, it is the period 
prescribed by such local or special law that 
will govern the application. See Section 29 
and the undermentioned cases. A 1969 All 
441(444 to 446) : 19G8 A11LJ 364 (FB) •• A 
1972 All 417(417. 418) : 1972 AllLJ 424 •• A 
1965 All 13(14) : 1965 (1) CriLJ 1 *• A 1964 
All 120(121) •• (1955) 57 PunjLR 483(484). 

(2) Under the Co-operative Societies Act, 
an award has, for the purposes of execution, 
been placed on the same footing as a decree 
of a Civil Court. An application for execu¬ 
tion of the award would be governed bv the 
present article. A 1967 All 281(282) (DB) •• 
1980 KerLT 400. 

(3) Unless the decree or order was passed 
in a proceeding under the * Civil Procedure 
Cede Art. 182 of the old Act would not 
apply. A 1972 AndhPra 152(155) : (1971) 2 
AndhWR 383 (DB). 

(4) Section 48 (1) (b) of Civil P. C. was 
repealed by S. 28 of Limitation Act (19G3). 
After the date of the repeal the reference to 
S. 48 (i) (b) of Civil P. C. should be under¬ 
stood as reference to Art. 136 of Limitation 
Act. Therefore reference in S. 6 (2) of Kerala 
Agriculturists Debt Relief Act relating to Sec¬ 
tion 48 (i) (b) Civil P. C. to be understood as 
meaning Art. 13G. A 1977 (NOC) 292 (Ker). 

45. Effect of bar of limitation. 

(1) The effect of not filing an execution 
application governed by this article within 
the time prescribed by it is to render the de¬ 
cree or the order inoperative and unenforce¬ 
able thereafter- No Court can be called upon 
to take action on such a decree even under 
its inherent powers. Nor can such a decree 
be revived by any subsequent proceeding 
taken by the decree holder, and it is im¬ 
material that such proceeding is bona fide, 
or is permitted by the Court by inadvertence 
or is not opposed by the judgment-debtor. A 
1914 PC 66(67) •• A 1916 Mad 728(729) (DB) 
•• (I860) 10 Suth WR 215(215) (DB) •• (1880) 
5 Cal 894(896, 897) (DB) •• A 1925 All 6(0) 
(DB) •• (1899) 1 BomLR 84(86) (DB) ** A 
1935 Rang 466(471) (DB) •• (1879) 4 Cal 703 
(709) (DB). 

(2) A decree-holder whose rights are bar¬ 
red cannot revert to the position which he 
held prior to the institution of the suit and 
bring a fresh suit on the same cause of ac¬ 
tion. Such a suit would be barred on the 
principle of res judicata. This bar however, 
will not apply where the subsequent suit is 
based on a cause of action arising subse¬ 
quent to the date of the decree. (1866) 3 Agra 
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137. Any other application | Three years. When the right to apply accrues. 

(or which no period of 
limitation is provided 
elsewhere in this 
Division. 

[1908—Art. 181.] 

OBJECTS AND REASONS 

•'As in the case of suits. Article 136 (now 45. 46. 103. 104. 112. 121 and 130 have been 
Art 137) which corresponds to existing Arti- omitted as recommended by the Law Com- 
cle 181, is the residuary article for all appli- mission.—S. O. R. Gaz. of Ind., 19-6-62, Pt. II, 
cations, including petitions."—S. O. R. S. 2, Ext., p. 471. 

Existing Articles 1. 3. 5, 6, 15. 16. 17. 18, 


Article 136 — Note 45 (contd.) 

381(382) (FB) •• (1871) 3 NYVPHCR 62(63) 

(FB) •• (1906) 33 Cal 679(682) (DB) •• (1881) 
6 Bom 7(8) (DB) •• A 1921 Lah 248(249) (DB) 
•• (1879) 5 Bom 382(384) (DB) *• (1892) 16 
Bom 408(413) (DB). 

(3) If the execution of a decree against 
several judgment-debtors is time-barred as 
legards some judgment-debtors, it does not 
thereby become necessarily time-barred 
against others. (1909) 1 Ind Cas 48(49) (Lah). 

(4) Where A obtains a decree x in execu¬ 
tion of which he attaches a decree y obtain¬ 
ed by B, the judgment-debtor, the execution 
by A of the decree y does not involve the 
execution of the decree x and that though 
the execution of the decree x may be time- 
barred, this will not make A’s application 
for execution of decree y time-barred. A 
1941 Mad 858(860) (DB). 


46. Res judicata as applied to questions 
of limitation In execution proceedings. 

(1) Proper stage for raising plea of objec¬ 
tions to execution of decree is on receipt of 
notice under O. 21, R. 22 — Failure to do so 
on receipt of earlier notice cannot prejudice 
ludgment-debtor.- 1963 KerLT 388(389). 

. (2) Decree passed by Court in Native State 
— Application for execution filed before that 
court ordered and decree transmitted to 
Indian Court for execution — Latter Court 
carrnot enter into question whether the appli¬ 
cation was barred by limitation, a 1957 
Assam 127(128) (DB). 


Question whether application for e: 
cution was application in accordance wi 
taw not raised in execution proceedings — 

in subsequent execution a] 
plication though prima facie it may not I 

ex^edT^ 15 , 16 ft* decree-hold™ y shoSd 1 

dared In « rnh ° f ha y ing ^ application d 
tinn . "L a subsequent application for e x eci 

SStoL. ha ^?.w b ? en an application not in a 
e2J aace . o w ?' h law when the question is n 

• eS»ahle d ' U should be decided , 
n e considerations are out of place 
1943 Bom 353(358, 359) (DB). P 

• : %i!lf arU ^ufPe ica « on withdrawn and di 

wSrii^r nn 3 o eCti0n 1? Iat !. r application th 
Sv yas time barred is not pr 
duded by res judicata as there is no dec 
TOon on the point. A 1939 Rang 296(298). 


47. Execution of decree of foreign Court. 

(1) This article will apply to execution of 
such decrees or orders which have been 
passed by the Courts of this country and not 
to the execution of decrees of a foreign 
country by virtue of S. 44A of the Civil Pro¬ 
cedure Code. Article 137 (old Art. 181) would 
apply to such cases. A 1967 Mad 45(54) : 
(1966) 2 MadLJ 346 (FB). (A 1964 Mad 221, 
Overruled.) 

(But see A 1971 Punj 476(476, 477) : (1971) 
73 PunLR 1023 (DB).l 

ARTICLE 137 — SYNOPSIS 

1. Scope. 

2. Application for revision under S. 115, 

Civil Procedure Code. 

3. Applications for final decree in mort¬ 

gage suits under Order 34, Rules 3 and 

5, Civil Procedure Code. 

4. Application for final decree in redemp¬ 

tion suits — Order 34, Rule 8. Civil 

Procedure Code. 

5. Application for personal decree — Order 

34, Rule 6, Civil Procedure Code. 

6. Application for restitution — Section 144, 

Civil Procedure Code. 

7. Application under the Civil Procedure 

Code to set aside ex parte order under 

the Guardians and Wards Act. 

8. Applications under Section 47, Civil Pro¬ 

cedure Code. 


9. Application under Section 151, Civil P.C. 

10. Application for enforcement of the de¬ 

fault clause in an instalment decree. 

11. Application for enforcement of surety 

bond. 

12. Application for refund of purchase- 

money — Order 21. Rule 93, Civil Pro¬ 
cedure Code. 


13. Application by auction-purchaser for 

possession — Order 21, R. 95, Civil Pro¬ 
cedure Code. 

14. Application to bring on record legal re¬ 

presentatives. 

15. Application in a representative suit by 

the persons represented to continue the 
suit, on the death of the representative. 

iS' ^Pf? ca !! 0n lo set abatement. 

17. Application to rescind leave to sue. 

18 . Miscellaneous applications under the 

Civil Procedure Code. 
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19. Application for final decree in partition 

and partnership suits. 

20. Application for ascertainment of mesne 

profits. 

21. Certification of payment by decree- 

holder under Order 21, Rule 2. Civil 
Procedure Code. 

22. Application to amend decree. 

23. Application to add parties. 

24. Application for sale certificate. 

25. Applications under other Acts. 

26. Applications under the Code of Criminal 

Procedure. 

27. Starting point. 

28. Enlargement of time. 

1. Scope. 

(1) The language of the article makes it 
clear that (like Art. 181 of the Act of 1908) 
it is restricted to applications. A 1973 Orissa 
169(171) (FB). (Where Art. 122 applies this 
article does not apply.) •* i960 BUR 710 
(711) (DB). 

(2) This atricle applies only to such 
applications as are not provided for 
elsewhere in the third division of 
the schedule of this Act. 1969 KerLT 748 
** A 1982 Cal 30(32) •• (1980) 1 MadLJ 36 
(41) : 1LR (1979) 3 Mad 442 •• A 1965 Pat 
482(486) : 1965 BUR 320. (Application gov¬ 
erned by Art. 166 — This article does not 

aj Ply ) 

(3) If the application is governed by any 

other article in the third division of the sche¬ 
dule this article will not apply. 1969 KerLT 
40 *• A 1966 All 409(410) •* A 1952 Cal 544 
(549) (FB). (A 1928 Cal 772, Overruled.) •• A 
1964 Punj 61(62) •• A 1963 Raj 145(146) •• 
1LR (1962) Bom 178(185) •• A 1959 Mys 155 
(156). (Application by judgment-debtor under 
Order 21, R. 2 (2), Civil P. C.) •• (1957) 1 

AndhWR 253(255) *• A 1957 Pat 417 (DB) 

A 1955 Raj 153(156) •• ILR (1955) 5 Raj 474 
(475) (DB). 

(See A 1960 Punj 204(206) (DB).] 

[See also I960 BL.JR 710(711) (DB)-l 
(But see A 1946 Mad 67(69). 1 

(4) Article 181 of the Act of 1908 (corres¬ 
ponding to Art. 137 in the present Act) only 
applied to applications under the Civil Pro¬ 
cedure Code. A 1964 SC 752(758) •• A 1953 
SC 98(103). (A 1951 Mad 572, Reversed.) •• A 
1933 PC 63<C4) •• 1978 UCR (Bom) 411 : 1978 
MahLJ 801. (Certificate issued by Registrar 
under S. 59 ( 1 ) (a) of Bombay Co operative 
Societies Act (7 of 1925) — Not a step in aid 
of execution within Art. 181 Limitation Act 
(1908) — Execution application filed within 
12 years of the issuance of certificate — Ap¬ 
plication js not barred by time.) •• A 1976 
All 447. (1971 A11LJ 1126, Overruled.) •• 
(1969) 71 PunLR (D) 41 •* A 1964 Punj 116 
(117) (DB) •• A 1959 All 493(494, 495) •• A 
1959 Cal 646(648) •• A 1959 Cal 81(83) •• ILR 
(1958) AndhPra 822(828) •• A 1954 Hyd 53 
(53) : 1954 CriLJ 444 •• A 1927 Nag 262 
(263). 

[Note:-- A 1962 HimPra 24. A 1957 All 206; 
A 1952 Cal 689; A 1952 Punj 423 and ILR 
(1951) 1 Cal 438 Impliedly overruled in view 
of A 1953 SC 98 and A 1964 SC 752.1 


(5) Article 137 applies to any petition or 
application filed under any Act to a civil 
court. A 1977 SC 282(286) : 1976 UJ (SC) 999. 
(A 1969 SC 1335 and A 1974 Ker 202, Over¬ 
ruled.) •• 1983 UPLBEC 542 : A 1983 All 462 
•• (1983) 2 Cal HN 295(297)<DB) **1981 KLT 
844(846). 

(6) Where it is the duty of the Court to 

do a particular thing suo motu independently 
of any application that may be made, or 
where the thing to be done is purely of a 
ministerial character, an application though 
made is not governed bv this article. A 1936 
PC 204(206) •• (1980) 1 CalLJ 494(498-99) 

(DB) •• 1980 BUR 243(248, 249) (DB). (Res¬ 
toration of holdings under Koshi Area Re¬ 
storation Act 30 of 1951 — Power is suo 
motu.) •• A 1952 All 715(716) (FB) •• (1906) 
10 CalWN 354(360) (FB) *• A 1964 Assam 64 
(66) •* A 1960 Punj 305(307) (DB) •• A 1959 
Pat 258(260) •• A 1958 Mad 317(318) M A 
1954 All 252(253) : 1954 CriLJ 512 *• A 1953 
Cal 50(51) •• A 1953 Mad 213(214)(DB) M A 
1952 Pepsu 52(58). 

(7) A Court is bound, whether an applica¬ 
tion is or is not made to pass a decree in ac¬ 
cordance with the judgment or to dispose of 
a pending suit. No application need be made 
asking the Court to do its duty. If such an 
application is made, it would be considered 
to be merely drawing the attention of the 
Court to do what it is bound to do, and would 
not be governed by this article. A 1957 Andh 
Pra 18(19) •• 1979 PunLJ 179 ** (1883) 7 Bom 
316(322) (DB). (Application to pass judgment 
in terms of an award.) *• A 1916 Cal 231(232) 
(DB) •• A 1914 Cal 29(32) (DB). (Application 
under S. 158. Bengal Tenancy Act, to have 
rent assessed.) 

(8) The test, therefore to see whether this 
article applies to a particular application is 
whether the Court is not bound to exercise 
its powers and do the particular thing, un¬ 
less moved by an application. (1882) 4 Mad 
172(173) (DB) •• 1983 LabIC 940(945) : 1983 
Pat LJR 170 (DB). 

(9) Column 3 of the article providing that 
time runs from the date when the right to 
apply accrues is only an expression of the 
broad common law principle that for the pur¬ 
pose of any particular application time is 
run from the moment at which the applicant 
first had the right to make it. A 1956 SC 87 
(92) •• A 1928 Cal 646(649) (SB) •• A 1955 
Nag 276(278) (DB) M A 1946 All 360(361) 
(DB) •• A 1933 Cal 251(253) (DB). 

(10) Where there are different causes of 
action or where after the accrual of a cause 
of action another cause of action arises by 
reason of a change jn the circumstances the 
right to apply would arise upon the accrual 
of each of the causes of action. A 1952 All 
900(907) (FB). 

(11) The article applies only to applications 
to Courts and not to tribunals which are 
not 'Courts*. A 1970 SC 209(210) : 1970 LabIC 
269 •• A 1981 Bom 28(33) : 1979 MahLJ 887. 
(Collector under Bombay Tenancy and Agri¬ 
cultural Lands (Vidarbha Region) Act 1958 
is not a court.) 1981 KerLT 844. (Land Tri¬ 
bunal constituted under Kerala Land Reforms 
Act 1 of 1964 — It is not court as far as ex- 
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Article 137 — Note 1 (contd.) 
ecution applications are concerned — Arti¬ 
cle 137 therefore does not apply.) ** (1977) 4 
Cal HC (N) 864(868) : ILR (1978) 2 Cal 331. 
(Executing authority under West Bengal 
Land Reforms Act 10 of 1956 is not Court 
— Application for execution — Art. 137 of 
Limitation Act does not apply.) ** 1974 Lab 
IC 401(406) : (1974) 1 MadLJ 71 (DB). (1970 

I.abIC 1465 (Mad), Overruled.) •* A 1970 Bom 
413(418). 


(12) An application by a lessor under Sec¬ 
tion 30 of the Mysore Tenancy Act (13 of 
1952) for an order for payment of rent due. 
has to be regarded as a suit for the purposes 
of the Limitation Act. Hence this Article, 
which is applicable only to applications does 
not govern such an application. (1962) 40 Mys 
LJ 582(584). 


(13) To an application under O. 22 Rule 105 

(4) (added by Madras High Court) neither 
S. 5 nor Art. 137 of new Limitation Act ap¬ 
plies. A 1980 (NOC) 61 : (1979) 92 MadLW 
662(665). 

TSee also A 1967 Guj 101(104) : 7 GujLR 
431 (DB). ] 

(14) Proceeding for final decree — Objec¬ 
tion by defendant that preliminary decree is 
a nullity can be raised at any time. Note — 
Apparently the principle is that there is no 
limitation for a defence. A 1938 All 497(502). 

(15) Sale void for violation of S. 4 T. N. 
Ordinance 1 of 1975 — No need to sue to set 
aside — Application for declaring the sale 
void attracts Art. 137 and not Art. 127. (1980) 
1 MadLJ 153(162) : ILR (1980) 2 Mad 334. 


(16) A petition under Art. 226 of the Con¬ 
stitution is not a suit and it is also not a 
petition o r an application to which Limita- 
tion Act applies. A 1982 Punj 169(179) : 
(1981) 1 ServLR 274 (FB). 

(17) Article 137 would not be applicable to 
•?& application filed in a pending suit. A 
1980 Cal 280(282) : 84 CalWN. 694. 

2. Application for revision under S. 115, 
Civil Procedure Code. 

(l) if any article applied to revision appli¬ 
cations it was Art. 181 and therefore an ap- 
made within the time prescribed by 
(34^) (DB) G maintainable - A 1942 Oudh 340 


3. Applications for final decree in mort¬ 
gage suits under Order 34, Rules 3 
and 5, Civil Procedure Code. 

Civil ££ SP U “«°n under O. 34 R. 3 or R. 
XJX 6 *? C ? de is an aPPimation in tl 

PP leonr*? 1 *! not one for execution. A 19! 

lfl« A 1917 A1! *63(163) (SB) *• 

76(278) (DB) •• A 1952 Nag 1' 
A 194 ? All 83 (Pr 6) •• A 19' 

(DB) « ( a ) iffiJV* A 1924 Mfl d 890(89 
gg) A 1919 Pal 134(134) : 4 PatLj 5: 

TSee also A 1916 Cal 231(233) (DB).] 

piStS 1 ^^ 3 , and 5 of °- 34 c p - c. ti 

finalH,Lo \ make 311 application for 
1938 £TwSm 5 8 Pat 282 < 282 >- - 

«uit 3) f^ sa a K a ? 0n , f0r a final decree in 
? ale or foreclosure is eovemeH b 

article. A1917 AU 163(163) <I£) ™ a it 




M V S 241(244) : (1971) 1 MysU 200 (DB) ** A 
1963 Raj 245(248)(DB) ** 1962 KerLJ 165(166) 
*« A 1953 Cal 562(564) ** A 1952 Nag 77 
(Pr 9) (DB) ** (1949) 53 CalWN (1 DR) 59 
(60) (DB) ** A 1947 All 83 (Prs 5, 8) (DB) ** 
A 1945 Mad 463 (464). 

(4) Even where the mortgage suit is on the 
Original Side of a Chartered High Court, the 
application for final decree would be govern¬ 
ed by this article. A 1938 Bom 354(356) ** A 
1935 Rang 239(240) (DB). 

(5) This article will also apply to an appli¬ 
cation in respect of a compromise decree, 
where such decree contemplates the passing of 
a final decree. A 1917 Cal 175(175) (DB) ** A 
1923 All 29(29) (DB) »* A 1917 All 119(119) 
(DB) •' A 1914 Bom 263(263) (DB). 

(6) Time for an application for a final de¬ 

cree under O. 34. R. 3 or R. 5 Civil Procedure 
Code, starts from ' when the right to apply 
accrues’’, that is to say, from the day fixed 
in the preliminary. decree for payment of the 
mortgage money. ILR (1957) AndhPra 159 
(161) ** 1981 UPLT (NOC) 132 : ILR (1981) 1 
All 548 •* (1980) 2 MadLJ 378 ** A 1955 Nag 
276(278) (DB) ** A 1954 Bom 43(44) (DB). 

(Ordinarily the right accrues when the de¬ 
cree is passed.) •• A 1946 All 360(361) (DB) •• 
A 1947 Pat 225 (Pr 10) (DB) ** A 1945 Mad 
463(464) ** A 1944 Mad 209(210) (DB) ** 
(1944) 23 Pat 635(638, 639) (DB) ♦* A 1943 All 
321(326). 


(7) It is the duty of the Court to fix such 
a day and where it has failed in its duty to 
fix it. the time for an application for a final 
decree will not run from the date of the pre¬ 
liminary decree because, under the general 
principles, no litigant should suffer for the 
failure or mistake of the Court. (1976) 1 Mad 
U 385(392). 

(8) When time has once begun to run, it 
cannot be suspended by any proceedings in 
any Court such as a suit in which the title 
of the mortgagor to the mortgaged property 
is in question, or on account of the pendency 
of proceedings to set aside the preliminary 
decree passed ex parte. ILR (1957) AndhPra 
159(161) »• A 1944 Mad 209(210) (DB) •* 1936 
MadWN 146(146) *• A 1925 Mad 334(336, 338) 
(DB). 

rSee also A 1925 Cal 1030(1031) (DB).] 

(9) An injunction cr order of stay would 
suspend the running of time. A 1960 Punj 305 
(307) (DB) •* A 1925 Mad 334(336) (DB). 

[See also A 1941 Bom 203(203, 204) (DB) ** 
A 1921 Cal 381 (382)(DB) *• A 1922 Pat 2t»l 
(203, 204) (DB).] 


(10) Where a preliminary decree has been 
amended on account of some erro r in respect 
of the amount declared to be due, the date 
of such amendment cannot furnish a fresh 
starting point for an application for final de- 
2“- AIMS Nag 276(278) (DB) *• A 1923 All 
22(23) (DB) •• A 1922 Nag 217(219). 

( 11 ) Where the Court by its order amend¬ 
ing the decree consigned to records the pend¬ 
ing application for final decree and directed 
the decree-holder to make a f r esh applica¬ 
tion it was held that the fresh application 

d "nit be *u arred by ,imita tion if it was 
^ P rescribed Period from the 
date of that order. A 1955 All 664(664) (DB). 
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(12) Where there has been an appeal from 
a preliminary decree and the appellate Court 
has not extended the time for payment, the 
period of three years for an application fora 
final decree runs from the date of the decree 
of the appellate Court and not from the date 
fixed for payment in the preliminary de¬ 
cree, whether the decree of the lower. Court 
has been varied or affirmed. A 1926 PC 93(94) 
•* A 1927 PC 25(25, 26) M A 1917 All 163 
063, 164) (SB). (Overruling A 1915 All 336.) 
*• A 1980 Cal 328(330) : (1980) 84 CalWN 552 
(DB). (Mortgage suit — Preliminary decree 
passed on 26-3*1968 — In appeal interim stay 
granted — Appeal dismissed for default on 
11-4-1972 — Application for final decree on 
11-4-1975 is in time ) •• ILR (1957) AndhPra 
159061) •• A 1954 Bom 43(44) (DB) •• A 
1947 Pat 225 (Pr 15) (DB). 

fSee also A 1963 Rai 245(251) (DB) •• A 
1957 MadhPra 85(88) (DB).l 

(13) Where the appeal is dismissed for 

want of prosecution, time would start from 
the date fixed in the decree of the lower 
Court. ILR (1957) AndhPra 159(161) •• A 1922 
Pat 201(203) (DB). 

[See 1946 A11WR (HC) 591 (592). 1 

fSee also A 1954 Bom 43(47)(DB) •• (1944) 
23 Pat 635(639)(DB)1 

(14) Where a decree in a suit for sale is 
against separate sets of defendants for diffe¬ 
rent amounts and one set of defendants ap¬ 
peals against the decree so far as the decree 
against them is concerned the starting point 
for an application for final decree as against 
the non-appealing defendants is the date of the 
original decree and not that of the appellate 
decree. A 1921 All 56(58) (DB). 

(15) Where an application for final decree 
is properly disposed of or is dismissed for 
default or for non-prosecution, a second ap¬ 
plication made out of time cannot be treated 
as a continuation of the former application 
and will be barred. A 1965 All 664(664) (DB) 
•• A 1918 All 285(286) (DB) •• A 1923 Bom 
420(421) (DB) •• A 1922 Mad 65(66) (DB) •• 
A 1924 Mad 890(891) (DB). 

[See however A 1936 Pat 93(94) (DB).l 

(16) Where the application is adjourned at 
ihe renuest of the defendant or is not judi¬ 
cially disposed of. a second application would 
be deemed to be an application asking the 
Court to continue the prior application. A 
1933 Cal 816(817) (DB) •• A 1925 Nag 291 
(292) **A 1928 Mad 971(972) •• A 1922 All 
146(447) fDB) •• A 1919 Cal 1082(1084) (DB). 

(17) Where a preliminary mortgage decree 
provides for payment in instalments with a 
default clause that the mortgagee would be 
entitled to apply for final decree on default of 
any three instalments, the limitation to apply 
for final decree begins from the date of the 
third default in the first instance and in case 
the decree-holder does not avail of it on every 
fresh default. A 1952 All 900(910) (FB). (2 All 
443 and A 1946 All 360. Overruled.) •* A 
1983 Cal 24(30) : (1981) 2 CalLJ 348 (DB) •• 
A 1945 All 161(162, 164) •• A 1942 Mad 581 
(582). 

[See A 1960 Cal 477(478, 479) (DB) M A 
1955 All 254(254). 1 

[See also A 1963 Raj 145(146).! 


4. Application for final decree in 
redemption suits — Order 34, 

Rule 8, Civil Procedure Code. 

(1) An application by a mortgagee for a 
final decree under O. 34, R. 8, Civil Procedure 
Code, in a suit for redemption is governed by 
this article. Sub-rule (3) of O. 34 R. 8, Civil 
Procedure Code, requires an application to 
be made by the mortgagee. A 1925 Oudh 255 
(256) A 1927 All 305(305). 

(2) Before the amendment of O. 34, R. 8, 
Civil Procedure Code, by Act XXI of 1929, it 
was held that as the rule, as it then existed, 
djd not reauire the mortgagor to make an 
application, it was the duty of the Court to 
pass a final decree when the amount due was 
paid into Court and that, therefore, this arti¬ 
cle would not apply to such an application A 
1914 Mad 392(393) (DB) *• A 1925 Oudh 649 
(650) •• A 1925 Oudh 255(256) *• A 1927 Bom 
32(34) (DB). 

(3) Where the mortgagor did not pav the 
mortgage money into Court before the date 
fixed for payment but applied afterwards 
for permission to pay the money into Court 
and for delivery of possession of the mortgag¬ 
ed property, it was held that the application 
was one for extension of time for payment of 
the mortgage money and was governed by 
this article. A 1919 Bom 53(55, 56) (DB) •• A 
1929 Rang 304(305). 

(4) The amendment of O. 34. R. 8, Civil 
P. C. 1929 by inserting the words "on appli¬ 
cation made bv the plaintiff” in sub-r. (1) 
makes it clear that an application by a 
mortgagor for the final decree also would 
now be governed by this article. A 1963 Orissa 
61(65) •• A 1957 Mad 189(190). 

(5) In the case of a usufructuary mort¬ 
gage it is only the plaintiff mortgagor who 
can apply for final decree. The mortgagor 
can make the payment even after the period, 
fixed for payment of the amount declared 
due by the preliminary decree and apply for 
final decree. A 1946 Mad 38(40, 41). 

5. Application for personal decree — 
Order 34, Rule 6, Civil Procedure Code. 

(1) Order 34. R. 6 of the Code of Civil Pro¬ 
cedure requires the Court to pass a decree 
lor the balance due on an application made 
bv the plaintiff. Such an application is one 
made in the original suit for a fresh decree 
and is not one for execution and governed by 
this article. A 1925 Cal 834(836, 838, 842) (FB) 
•• A 1963 All 398(408) M ILR (1977) Bom 986 
(995) (DB) M A 1948 Mad 33 (P r 4) (DB) *• 
(1949) 53 CalWN 631(635) (DB). (Conceded.) 
•• (1913) 21 Ind Cas 530(530) (DB) (Mad). 
(Court is not bound to pass a decree without 
application.) •• A 1948 All 105(106) (DB) ** A 
1933 Cal 251(252) (DB) •• A 1928 Bom 323 
(325) (DB) •• A 1916 Nag 1(3) (DB). 

fSee also A 1976 AndhPra 253(254). 1 

(2) Even where the mortgage decree is 
passed by a Chartered High Court on its 
Original Side an application for a personal 
decree is governed by this article only. A 1935 
Rang 187(188) (DB). 

(3) The starting point of time for an ap¬ 
plication for personal decree is the date of 
the confirmation of the sale held in execution 
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the mortgage decree. A 1953 Pat 35(37) 
rDB)** A197H Cal 589(591. 592) - A 1951 
Mvs 43 (Pr 5) ** A 1949 Nag 319 (Pr 14) (DB) 
»A 1946 Cal 65(69) ** A 1931 Cal 166(167) 
,DB) •* A 1933 Cal 251(252) (DB) •* (1906) 28 
All 660(664) (DB). 

[See also A 1945 Bom 169(171) ** (1912) 14 
Ind Cas 591(592) (All). (Time does not begin 
to run if there is no sale.)l 

(4) Where an appeal is preferred against an 
order confirming a sale after dismissing an 
application tQ set aside the sale and such 
appeal also is dismissed, the period of three 
years under this article begins to run from 
the date when the sale was confirmed by the 
appellate Court and not from the date of con¬ 
firmation of the sale by the lower Court. 
(1949) 53 CalWN 631(639) (DB) A 1935 Mad 
640(642, 643) (DB) ** A 1937 All 285(286) 
(DB). 


(5) Court appointed a receiver to sell mort¬ 
gaged property — Receiver obtaining sanc¬ 
tion of Court for sale on 23-2-1913 — But sale 
deeds with respect to some items were not 
completed till 31-8-1918 — Application foi 
personal decree on 29-3-1921 — Held time 
starts from 31-8-1918. A 1923 All 203(204) 
(DB). 


(6) Where a decree by mistake included a 
non-hypothecated property and the decree- 
holder applied for sale of such property after 
the sale of the properties covered by the 
mortgage and thereupon the judgment-debtor 
applied for and succeeded in getting the de¬ 
cree amended, it was held that, for an ap¬ 
plication for a personal decree time must be 
deemed, under the circumstances of the case, 
to run from the date of such amendment. 
1902 A11WN 50(51) (DB). 

(7) Where an execution sale of the mort¬ 
gaged property is held and the decree is 
thereby fully discharged, but thereafter, in a 
separate suit, it is held that the mortgagor 
had no title to the mortgaged property and, 
therefore, the sale is void the right to a per¬ 
sonal decree accrues on the date when the 
sale is declared to be void. A 1926 Mad 941 
(942). 

fSee however A 1928 All 71(73) (DB).l 

[But see A 1927 All 395(396) (DB)-l 

(8) Where the mortgagor is found to have 
no title to the property in a collateral pro¬ 
ceeding after the passing of final decree, the 
preliminary and the final decrees become in¬ 
effective. If in such a, case the mortgagee ap« 
piies for personal decree under S. 68. Trans- 
fer of Property Act, it must be held to be an 
application in a pending suit and therefore, 
no question of limitation would arise. (1949) 
53 CalWN 631(639) (DB). 

fBut see A 1948 Mad 33 (Pr 10).] 

Where a final decree for sale of the 
mortgaged zamindari property became in- 
executable on the abolition of zamindaries by 
u. P. Zamindari Abolition and Land Re- 
£ 55 ? Act, 1051- it was held that the decree, 
n *he right, could apply under 

thk CivU .?’ c -- for Proceeding against 

„7L£ ersor ' or other properties of the mort- 
r®?r #ud that the application was to be 
Wwe by him before the period prescribed 


by this article commencing from the date on 
which the zamindari was abolished. A 1963 
All 398(408). 

(10) An infruetuous application for a per¬ 
sonal decree could not furnish a starting point 
for a fresh application, since the application 
was not one for execution of a decree. A 1918 
All 105(106)(DB). 

6. Application for restitution — Section 144, 
Civil Procedure Code. 

(1) An application under S. 144 of the Civil 
P. C. for restitution is one for execution of 
the decree governed by Art. 182 of the old 
Act (now Art. 136) and not by Art. 181 of the 
Act (now Art. 137). A 1965 SC 1477(1486). (A 
1958 Punj 132 (FB), Overruled.) •* 1966 Ker 
LT 110 *• A 1934 Pat 246(247. 251, 253) (FB) 
tKulwant Sahay and Fazl Ali J.T., contra — 
Overruling A 1925 Pat 1 (FB).) ** 1969 BUR 
709 “ A 1952 Trav-Co 406(407) (DB) ** A 
1952 Trav-Co 40(42) (DB) ** A 1940 Mad 201 
(282) •* A 1937 Mad 150(150. 151) •• A 1926 
Mad 813(814. 815) ** 1931 MadWN 10050007) 
•* A 1940 Bom 30(32) •* A 1921 Bom 67(67) 
(DB) ** A 1934 Pat 646(647) (DB) ** A 1923 
Fat 371(374) (DB). 

[Note: The following cases are no longer 
good law in view of A 1965 SC 1477:— A 1944 
Lah 190 (FB); A 1934 All 626 (FB); A 1964 
Mys 117: A 1957 Hyd 11; A 1954 Ajmer 82: A 
1940 Cal 260: A 1939 Cal 349 (DB); A 1956 

Nag 129 (DB) and A 1947 Nag 239 (DB). 

.Ed.] 


(2) An application for restitution under the 
inherent powers of the Court has been held 
to be governed by this article. A 1948 Cal 37 
(Pr. 3). (Restitution under inherent powers.) 
** A 1947 Mad 339 (Pr. 8 ). 

(3) In cases of applications for restitution 
governed by this article, a second application 
made after the prescribed period cannot be 
treated as a continuation of, or kept alive by. 
the earlier application. A 1926 Lah 685(688) 
** A 1938 Lah 456(457). 


(4) Where a restitution application is stay¬ 
ed and consigned to the record room with¬ 
out final orders being passed on it, the appli¬ 
cation must be deemed to remain pending and 
after the order of stay is discharged, no 
question of any limitation tinder the article 
can arise. A 1938 All 552(554) (DB). 

TSee also A 1940 Mad 281(283).] 

(5) Suit dismissed with costs by two lower 
Courts — Costs recovered by defendant — 
Decree set aside in second appeal without any 
direction as to costs and case remanded — 
Suit decreed after remand with costs to 
plaintiff — Application for restitution of 
costs filed within three years from such de- 
ciee and beyond three years from order of 
remand held not barred. A 1964 Ker 216(217). 

(6) Suit for specific performance of con¬ 
tract of sale dismissed by trial Court with 
costs — Costs recovered by defendant — In 

suit decreed with costs on condition 
that plaintiff to deposit half of sale con¬ 
sideration within certain time or suit to stand 
dismissed — Plaintiff depositing such aniqunt 
and applying f or execution of the decree- 
Objection by defendant _ Trial Court 'up¬ 
holding objection and holding that suit stood 
dismissed — Objection dismissed by Appel- 
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late Court after four years and plaintiff held 
entitled to execute decree — Application by 
plaintiff under S. 144 for refund of costs re¬ 
covered by defendant — Article 181 applied 
and plaintiff held entitled to exclude time of 
four years during which decree ceased to 
exist. A 1939 All 66(70). 

(7) If the application for restitution is 
treated as one for execution governed bv 
Art. 136, the starting point of limitation must 
be determined in accordance with the terms 
of that article. Thus, for instance, if the de¬ 
cree in pursuance of which restitution is 
claimed is appealed against. Limitation will 
begin to run from the date of the appellate 
decree. A 1943 Mad 248(250) A 1941 Mad 
751(752) (DB). 

[See A 1940 Mad 281 (282). 1 


7. Application under the Civil Procedure 
Code to set aside ex parte order under 
the Guardians and Wards Act. 

(1) An application under O. 9. R. 13 and 
S. 151 of the Civil Procedure Code to set 
aside an ex parte order under S. 25 of the 
Guardians and Wards Act will be governed 
by this article and not by Art. 123. A 1966 
All 105(106). 


8. Applications under Section 47 Civil 
Procedure Code. 

(1) Where a decree-holder recovers in ex¬ 
ecution, money or land in excess of what is 
due to him or to his share or in excess of the 
decree as amended later on. an application bv 
the judgment-debtor under S. 47, Civil P. C. 
for the refund of such excess amount or the 
recovery of the land is governed by this 
article. A 1949 East Punj 213 (Pr. 10) *• (1908) 

“ (1905 ' 27 An -185(487) 
(DD) (1913) 20 Ind Cas 538(539) (Oudh) *• 

VFlbV 3 4 ' ,DB) " A 1920 B ™ 203 

(2) Application under S. 47 of Civil P. C. 
o S o! a » de sale for absen ce of notice unde r 

**; , 66 — Limitation. Art. 137 applies. 
19<( JabLJ 274(278). 


(3) Application for restitution of possession 
wrongly obtained by Decree-holder — 
Amounts to application for execution of de¬ 
cree under S. 47 — It would therefore, be 
governed by Art. 136 and not by Art. 137 of 

(pSnjf' 0 " ACt ' <1981> 1 Ren ‘ LR 5 28(530) 


(4) An application under S. 47. Civil P. C 
when treated as a suit under S. 47 (2) i- 

governed by the same period of limitatior 
under Art. 137 which is applicable to the 
application itself. ILR (1947) 1 Cal 22(30 
(DB) ** A 1982 Cal 178(180) •• A 1981 Pun 
26(29) : 82 PunLR 766. 


(5) When a suit is found to be barred by 
S. 47 because relief is sought therein on the 
ground that the execution sale is void it can 
be treated as an application under that sec¬ 
tion only where the suit had been filed with¬ 
in the period prescribed by this article for 
sucl^an application. A 1906 Punj 315(320. 321) 
(DB) —A 1963 Ker 258(261) •• A 1961 Pat 
508(510) (DB) ** A 1952 Trav-Co 136(141) 
(DB). 

[See also A 1968 Pat 32(34) (DB)-l 


(6) An application under S. 47 of the Code 
arising in a proceeding in execution of a 
notional decree under S. 12, C. P. & Berar 
Debt Conciliation Act is governed by this 
article. A 1948 Nag 147 (Pr 10). 

(7) Though an application under O. 21. R. 2 
(2' of the Civil P. C., falls within the ambit 
of S. 47 of that Code there is no scope for 
the application of this article as a period of 
limitation is expressly provided by Art. 125 
for such an application. A 1959 Mys 155(156). 

(8) The judgment-debtor raised an objec¬ 
tion, in reply to an application by the de¬ 
cree-holder under O 21. R- 66 (3), Civil P. C. 
that the property in question was exempted 
from attachment and sale under S. 60 (1) (c) 
of that Code. On the decree-holder contend¬ 
ing that the objection was barred by limita¬ 
tion it was held that it would be difficult to 
treat the objection which was one under Sec¬ 
tion 47. Civil P. C , as falling within the pur¬ 
view of this article and as no period of limi¬ 
tation at all was prescribed for such an ob¬ 
jection the decree-holder’s plea was unten¬ 
able. A 1961 All 436(438). 

(9) Application to set aside sale under Sec¬ 
tion 47 and not under O. 21 R 90 — Art- 181 
apljes. A 1965 Ker 99(101) : 1964 Ker LT 
209. (Overruled on another point in A 1967 
Ker 163.) 

(10) An application to set aside the sale for 
want of notice under O. 21. R. 64 falls not 
undej O 21. R. 90 but under S. 47. Civil P. C. 
and Art. 137. Limitation Act (1908) would 
apply and not Art. 127. (1971) 1 MadLJ 474: 
C4 MadLW 361(363 364). 

9. Application under S. 151, Civil P. C. 

(1) An application under S. 151. invoking 
the inherent power of the Court has generally 
been held to be governed by this article. A 
1956 Hvd 139(140) (DR) •• A 1980 (NOC) 51 : 
ILR (1980) 2 P & H 329 *♦ A 1953 HimPra 
102003) •• ILR 0955) Madh B 23(27) A 
1848 Cal 37 (Pr. 3). (Restitution under in¬ 
herent powers.) ** A 1947 Mad 339 (Pr. 8). 

[See also A 1968 Mys 329(331. 332) : (1968) 
1 MysLJ 557 •• A 1956 Orissa 165068) (DBJJ 

\ But see A 1973 Ker 226(234) : 1973 Ke r LT 
557. (Held not good law in view of A 1969 
SC 1335 as stated in 1974 TaxLR 2465 (Delhi).) 
•• A 1971 Mad 463(465) : (1972) 1 MadLJ 153 
(DB) •* A 1962 MadhPra 64(66) (DB) ** A 
1942 Cal 390(393) (DB)-l 

(2) Where it is the bounden duty of the 
Court to reconstruct the records destroyed by 
fire an application asking the Court to do 
what is its duty to do is not an application to 
which this article is attracted. 1968 KashLJ 
101 . 

(3) An application for substituting the legal 
representatives of the deceased party was 
not an application made under S. 151 of the 
Civil P. C.. but was one to invoke the inherent 
powers of the Court and Art. 137 governed 
the application. 1973 BBCJ 136(136. 138) (DB). 

10. Application for enforcement of the 
default clause in an instalment decree. 

(1) Where an instalment decree entitles re¬ 
covery of balance due in lump sum in case 
of default of instalments, and default is made 
before 14th July, I960, an execution applica- 
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tion for such recovery under that default 
clause made on 1st April. 1964. is barred by 
limitation. 1969 Raj LW 433. 

(2) Execution of money decree—Simple in¬ 
stalment decree — Article 182 (7) applies — 
Limitation for each instalment starts from 
the date when such instalment falls due. But 
if the instalment decree provides that on de¬ 
fault of one instalment the whole amount 
becomes due and the decree holder does not 
waive the default this Art. 181 will apply. 
A 1967 Pat 124(1271* (DB). 

(3) Decree is split up into instalment de¬ 
cree and period of limitation has to be cal¬ 
culated only from the dale of failure to pay 
any one instalment. (1968) 2 Madt.I 70. 

11. Application for enforcement of surety 

bond. 

(1) An application to enforce a security 
bond against the surety who has failed to 
produce the attached properties entrusted 
to his custody is not an application for 
execution of the decree and therefore such 
an application is governed by Art. 137 and 
not by Art. 136. (1943) 2 MadLJ 444(445) •• 
A 1933 Mad 722(723. 724). 

[See also A 1971 Pat 41(43) : 1970 BUR 
322.1 

(2) Where the liability of the surety under 
the surety bond is a contingent liability 
arising on the happening of certain event, 
the period of limitation unde r Art. 137 
would begin to run from the date of happen¬ 
ing of such event. A 1949 Mad 285(289)(DB). 

[See also A 1949 Mad 152 (Pr 8)(DB).] 

12. Application for refund of purchase- 
money — Order 21, Rule 93, Civil 

Procedure Code. 

(1) An application by an auction-pur¬ 
chaser in an execution sale for the refund 
of purchase money under O. 21, R. 93, 
Civil Procedure Code is governed by this 
article, and time runs from the date of the 
setting aside the sale. (1889) ll All 
^2(374) •• A 1918 Mad 353(355)(DB) •• A 
1923 Cal 85(88)(DB). 

(cL^Tl 3lSO (19I0) 6 IndCas 804(806)(DB) 

13. Application by auction-purchaser for 
possession — Order 21, Rule 95, Civil 

Procedure Code. 

(1) Application under S. 47, C. P. C., con- 
lending that sale of land was prohibited 

r>n er ?\12 5 (7) (a) of M - p * Revenue 
Code of 19o9 — Held. Article 181 applied and 

f° n J ! V aga;nst applicant when 
proceedings for delivery of -possession of 

land were instituted and not when Code 
came into operation.. 1968 MPU 301. 

(2) Application filed within three years of 

of sale ^Pleading a n ; udg . 

ment-debtors of whom one was dead _ 

WaT Ure t0 ? ppIy to bring 0n record his 
hbf L r ®Pr esen tatives within three years of 

»ly n °b bar gran,ing reUe *by 
P4 y 520(511) ^ ° f P0ssessi0n ‘ A 1962 Andh 


(3) Suit for delivery of possession of pro¬ 
perty purchased at a court auction — Suit 
converted into application under S- 47 by 
Court — Immaterial — Even then Art. 134 
and not Art. 137 is attracted. (1980) 93 Mad 
LW 637(639, 640) : (1980) 1 MadLJ 103 (DB). 

14. Application to briny on record legal rc. 

presentatives. 

(1) Applications to bring on record the 
legal representatives of a deceased party 
which are not covered by Art. 120 (which 
corresponds to Arts. 176 and 177 of the Act 
of 1903) will be governed by this article. 
1974 A11U 929(933) •• 1957 AUWR (HC) 563 
(564) •* 1955 MadWN 499(500. 501) A 
1924 Lah 316(318). 

(2) Where some of the legal representa¬ 
tives have been brought on record on an ap¬ 
plication made within limitation a subsequent 
application for bringing on record the re¬ 
maining representatives will not be govern¬ 
ed by the ninety days rule but by three 
years 1 limitation under Art. 137. A 1972 
Delhi 253(256) : (1973) 75 PunLR (D) 212 ** 
1979 MahLJ 431 (Bom) ** A 1978 Andh Pra 
410(411) : (1978) 2 AndhWR 34 ** 1964 Ker 
LJ 105(107) M 1964 KerLT 74(75) ** A 1963 
AndhPra 406(407) ** A 1945 Nag 53(54)(DB). 

(3) Where during the pendency of an ap¬ 
plication to bring on record the heirs of the 
deceased defendant one of those heirs dies 
and an application is made to bring his 
heirs on record it is not governed by the 
former rule but by this article. A 1951 Cal 
518(519)(DB). 

(4) Application for substitution of non-ap¬ 
plicant’s legal representatives filed in 
Revision after 90 days of the death of the 
Non-applicant — Neither Order 22 Civil 
Procedure Code nor Article 120 of the 
Limitation Act is applicable. The relevant 
article is Article 137 and the period of 
limitation would be 3 years under Art. 137. 
1978 Pat LJR 659(663, 664) M A 1979 Raj 
179 : 1979 RajLW 293. 

(5) A decree of the Privy Council had full 
force and effect notwithstanding the death, 
before the date of judgment or hearing, of 
a respondent in the appeal before it, against 
whom the decree was passed and an applica¬ 
tion to implead his legal representatives as 
parties to the decree fell within Art. 181 
(now Art. 137). A 1924 Mad 695(695)(DB). 

(6) An application by the sons, upon the 
death of their father, for the substitution of 
their names as plaintiffs in the final decree 
for foreclosure being an application under 
the Civil Procedure Code is governed by 
this article and it should be filed within 
three years after the death of the father or 
at least within three years of the sons 
attaining majority, to be within time. A 
1956 Orissa 165(169)(DB). 

(7) Where an execution is dismissed due 
to the death of the decree-holder, a subse¬ 
quent application by the legal representa¬ 
tive of the decree-holder to be brought on 
record and to execute the decree must be 
brought within three years of the dismissal 
order under this article. A 1950 Mys 18 
(Pr 14) (DB). 


«« 
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(8) Application for restoration of suit dis¬ 
missed in default — Death of applicant — 
Substitution of his L. Rs. — O. 22 not appli¬ 
cable — Also limitation under Art. 137 and 
not Art. 120 applies. A 1980 Madh Pra 12 
(15) : 1980 MPLJ 46 (DB). 

(9) Article 137 does not apply to an ap¬ 
plication for adding or substituting a party 
to a Detition under Article 226 of the Con¬ 
stitution. A 1977 Punj 87 : 79 PunLR 100 
<FB). (1971-73 PunLR 432 Overruled.) 

(10) As regards applicability of this arti¬ 
cle to an application to bring on record the 
legal representatives of a judgment-debtor, 
it was held that by analogy to Art. 177 of 
the Act of 1908 (now Art. 120) at least six 
months must be granted from the death of 
the iudgment-debtor. (1921) 62 Ind Cas 52 
(33)(Pat). 

(11) A decree on the original side of the 
High Court was transferred to another Court 
for execution. The decree-holder made an 
application for execution to the transferee 
Court and during the pendency of the appli¬ 
cation applied to the Court passing the de¬ 
cree for an order that execution mav be 
allowed to be proceeded against the legal 
representatives of the judgment-debtor. It 
was held that the application was one for 
enforcement of a decree within the meaning 
of Art. 183 of the Act of 1908 which applied 
to the case. It was also remarked that even 
if Art. 181 (now Art. 137) applied, time 
would run from the date of the execution 
petition filed after the death and not from 
the death of the judgment-debtor. A 1940 Cal 
171(173). 

15. Application in a representative suit by 

the persons represented to continue the 

suit, on the death of the representative. 

(1) Representative suit unde r O. 1. R. 8. 
C. P. C. — Suit does not abate on death of 
plaintiff — Application by legal representa¬ 
tive for being allowed to prosecute is govern¬ 
ed by Art. 181 (now Art. 137). A 1965 Ker 
303(304) : 1965 KerLT 236. 

16. Application to set aside abatement. 

(1) Abatement of suit under S. 15 (1), 
Indian Independence Act — Application to 
aside abatement is not necessary —- Mere 
formal request to Court to continue proceed¬ 
ing is enough — Even if application to 
Court is held necessary Art. 181 and not 
Art. 171 applies. A 1950 Pat 168 (Pr 9). 

17. Application to rescind leave to sue. 

.(1) The period of limitation fop an applica¬ 
tion to rescind leave to sue granted under 
clause 12 of the Letters Patent is three 
years under this article and time runs from 
the date when such leave is granted. (1889) 
13 Bom 404(411)(DB). 

18 . Miscellaneous applications under the 
Civil Procedure Code. 

(1) The following applications have been 
held to fall under this article- 

fa) To restore an application to set aside 
an ex parte decree which has been 
dismissed for default. 1976 KashLJ 


274(277) •* 1980 MahLJ- 675 ** A 1977 
J & K 30(31) : 1976 KashLJ 274 •• 
A 1920 Lah 199(200). 

| See however A 1924 All 503(504)(DB).l 

(b) To restore a suit dismissed for default 
not falling under Order 9, Rule 8, 
Civil Procedure Code. A 1935 Pesh 
186(188). 

(See also A 1956 Hyd 139(140)(DB).l 

(c) To revive under certain circumstances 
a suit which has been already dis¬ 
missed. A 1918 Oudh 311(313) ** A 
1934 Nag 234(236) “ A 1956 Nag 215 
(218. 219)(DB). 

(d) Application by decree-holder for re-sale 
of property in execution upon default 
of the auction-purchaser to pay the 
purchase money as required under 
O. 21. R. 85. Civil Procedure Code. 
A 1940 Mad 566(568)(DB). 

(2) Application for substitution of heirs 
of deceased party in revision application — 
Is governed by this Article. A 1972 All 504 
(506) : 1972 All LJ 603 (FB). 

(3) Application under S. 26F under Bengal 
Tenancy Act 1885 is one under the Code of 
Civil Procedure. A 1972 Cal 502(515) : 76 Cal 
CalWN 1058 (FB). 

(4) Preliminary decree in suit for accounts 
\;nder S. 33. U. P. Agriculturists’ Relief Act, 
1934 — Amount made payable by instal¬ 
ments with default clause — No instalment 
at all paid — Application for final decree in 
respect of all instalments — Article applies. 
A 1952 All 900(907)(FB). 

(5) Arrears of employers' contribution — 
Recovery of — No period of limitation, 
prescribed in Act — Art. 137 of Limitation 
Act (1963). applies. 1967 MPLJ 231. (Appli¬ 
cation held to be under O. 21, R. 16 and not 
S. 146 and hence Art. 181 of the Act of 1908 
would apply- (1970) 2 Lab LJ 243 (Mad). 

(6) Application to record adjustment of 
decree for eviction does not fall under 

O. 21. R. 2 C. P. C. and is governed by 
Art. 181 of this Act. A 1967 Orissa 59(61) : 
32 CutLT 1076. 

(7) Application under S. 95 (1) (a). Civil 

P. C. for compensation — Article applies — 
T:me runs from date of attachment and not 
from date of dismissal of suit. A 1961 Mad 
352(354). 

(8) Sale in execution of mortgage decree 
in favour of third party set aside — Execu¬ 
tion dismissed for default — Subsequent 
order directing decree-holder to refund pur¬ 
chase money — Application for restoration oi 
execution — Art 181 and not Art. 182 applies 
— Starting point is date of order of refund. 
A 1961 Pat 126(128)(DB). 

(9) Application by defendant who has been 
given leave to defend set aside the decree 
passed in the summary suit. A 1958 Bom 10 

(12)(DB). 

(10 11) Article applies to application made 
for revival of previous execution case upon 
sale being set aside — Time runs from date 
of setting aside sale — Running of limita¬ 
tion is not suspended by appeal taken 
against order setting aside the sale. A 1958 
Pat 542(513, 546) •* A 1953 Mad 213(214) 
(DB). 
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(12) An application for amendment of an 
order of an executing Court under S. 152, 
C. P. Code, is governed by Art. 181, Oudh 
Sunat Act, corresponding to Art. 181. Limi¬ 
tation Act. A 1950 Pepsu 52(Pr 5). 


(13) The following applications which are 
governed by other articles in the Schedule 
to the Act are not governed by this article— 

(a) application for execution of award 
under Co-operative Societies Act. 
A 1967 All 281 (282) (DB). 

(b) application under O. 21. R. 89 or R. 90. 
A 1973 Bom 301 (312)(DB) •* A 1970 
AndhPra 236(288). 

(c) application under O. 22. R. 10 of Civil 
. P. C. — Art. 137 of Limitation Act is 

not attracted. (1976) 2 A11LR 758(761). 



(14) Applications contemplated in Order 22. 
Rules 12 (2) and 12 (4) of the Code of Civil 
Procedure by quondam minors to declare 
them major after attaining majority and 
orders passed thereon, are. in the nature ad¬ 
ministrative applications and orders with 
the result Article 137 of the Act will have 
no application to such applications. 1980 
TNLJ 134(135, 136)(DB). 

(15) Peremptory order for filing affidavit 
of documents within certain period and in 
default suit to stand dismissed — Non-com- 
rliance J>f'order — Subsequent application 
by plaintiff for extending time and for set¬ 
ting aside o r varying order — Bar of limita¬ 
tion applied. A 1979 (NOQ 163 (Cal). 

19. Application for final decree in partition 
and partnership suits. 

An application in a pending suit ask¬ 
ing the Court to proceed to judgment is not 
governed by this article or by any other 
ES °* lunation. (1892) 19 Cal 132(138. 139) 
(FB) •* a 1930 Mad 528(533). 

.-J?) An application for a final decree in a 
sun ror partition is not. governed by this 
article (1969) l MadLJ 392 A 1957 Andh 
Pra 40(41) •• A 1957 AndhPra i8(19). 

aPPiication fo r a final decree in a 
suit for dissolution of partnership and ac- 

ns Mad n 5 o 28 ( 5 ir rned by this ar,icie - 

+hn»„£ n . a PP licati °n in a partition suit 
tnough termed as an application for execu- 

,0 an application for final 
aecree and hence there was no ba r of limi¬ 
tation. 1972 KerLR 226(229). 

30. Application for ascertainment of mesne 

profits. 

miL An nJ Iic . atio '' for determination of 

a rti.cle, A Pr S pc U7‘(IlgTSw 

n 3 Q7 ( fl \ 39)(FB) ** A I91 ° Mad 

rLSTO ., 91 MadLW 478 (480) 
Pra i8(im .* C l 1 ^n l 2 . (7 . 13) ** A 1957 Andh 

A 1949 Mad 134(Pr 2). 

H®SSfc! i - Ca S ,n a con,em P la,ed b v the 

°S‘¥,“l?Civil^ a< S aS - un ? er Sub Rule 
fitm-the only a motion f ree 

I{«8|q1bb) XiSL ^ . ar,icle - A 1940 Mad 

(A 1836 Mad 801 (DB) and A 


1928 Mad *522 (DB). Not good law in view of 
tills FB). 

(3) Mesne profits under O. 21. R. 12 of 
C. P. Code—Right to apply for mesne profits 
accrues to the plaintiff when he had taken 
possession of the suit property and suit filed 
beyond 3 years’ period after possession will 
be barred by limitation. (1982) 2 MadLJ 461: 
(1983) 1 RentLR 50(53). 

21 . Certification of payment by decree- 
holder under Order 21, Rule 2, 

Civil Procedure Code. 


(1) The certification by a decree-holder 
under O. 21. R. 2 Civil Procedure Code, of 
a payment made out of Court towards the 
decree by the judgment-debtor is not an 
"application’’ within the meaning of this 
aiticle and is not, therefore, governed by the 
period prescribed in this article. A 1929 PC 
19(22. 23). (Affirming A 1927 Oudh 7.) 
** A 1952 All 715(716)(FB) ** A 1966 All 556 
(557): 1936 All LJ 113 M A 1956 Pat 522(525) 
(DB). 

(2) Even where the decree-holder makes 
an application for such a purpose, the mere 
fact that the document is called an applica¬ 
tion and is in the form of a petition cannot 
alter the real nature of the procedure and 
convert what was really no more than a 
certificate of certain payment into an appli¬ 
cation within the meaning of this article. 
A 1929 PC 19(23) : 56 Ind App 30 ** A 1935 
Mad 922(923). 

(3) This article cannot also apply to an 
application by a judgment-debtor under 

2 P* C., because a period 

of limitation is expressly provided by Arti- 
cle 125 for such an application. A 1959 Mys 
155(156). 




as 


(1) An application to amend a decree st 
— to bring it in conformity with the judg 
ment, or on account of arithmetical or cleri 
cal errors, is not governed by this article oj 

any other article. A 1940 Mad 127(128 
* < 1889) 11 AU 267(290, 291)(FB) •* A 

A 1956 Orissa 165(168)(DB). ' 

TSee however A 1950 Pepsu 52(Pr 5 ).] 

(2) When the parties move the Court foi 
such a purpose, they are only bringing th< 
' arian f« r error to the notice of the Court 
•>° that there is no application properly sc 
called. (1886) 11 Bom 284(285)(DB) 

(3) A correction made in a time-barrec 

a Tofn 1 M V ! S i! he decree still time-barred 
A 1940 Mad l27(128)(FB). r 

23. Application to add parties. 

r (j! Rules of limitation do not preclude a 
R 20 9- 1. R 10 or O. 41, 

adding a person '% * 

78(85). 1959 Pat 258(260) < DB 1 ** (1889) 13 All 

power of a Court to add a oartv 
ur.d the duty of the Court to dismiss the sldt 
as barred by limitation are two different 
questions. (1892) 14 All 524 (528)(DB) 
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(3) An application by a person to get him¬ 
self added as a party to a suit under O. 22, 
K, 10. Civil Procedure Code, is not also gov¬ 
erned by this article. (1013) 20 IndC'as 685 
(t>87)(DB)(Cal). 

(4) Suit property escheating to Govern¬ 
ment on death of plaintiff during pendency 
of suit — Application for substitution of 
Government — Article 181 applies. A 1963 
All 357(357). 

(5) Appeal filed against respondent who is 
dead — Appellant must be diligent in mak¬ 
ing an application for substitution of respon¬ 
dent s legal representatives after he has 
knowledge of his death — His claim for a 
period of 3 years time under Art. 181 for 
making the application is untenable. A 1963 
Cal 117H21XDB). 

24. Application for sale certificate. 

(1) This article docs not apply to an ap¬ 
plication for grant of a certificate of sale 
under O. 21. Ft. 94. Civil Procedure Code. 
(1882) ! Mad 172(173)(DB) •• (1882) 6 Bom 
586(587)iDB) * (1883) AllWN 262(262)(DB) •• 

(1881) 8 Bom 377(380)(DB) ** (1910) 5 Ind 
Cas 263 (264HA11). 

(But sec (1880) 5 Bom 20G(207)(DB) *• 
(1880) 5 Bom 202(206)(DB) 1 

25. Applications under other Acts. 

(1) Article 161 of the Act of 1908 corres¬ 
ponding to this art'cle applied only to appli¬ 
cations under the Civil P. C. A 1967 SC 990 
(992).. 

(2) Article 137 of the present Act apply 
not only to applications under the Civil P. C. 
but also to applications or petitions made 
under any Act. A 1977 SC 282. (A 1969 SC 
1.335. Overruled.) •• 1974 KashLJ 150 (151) 
** A 1973 Gauhati 100(103)(DB) •* (1973) 75 
PunLR 848(851) *• ILR (1972) 1 Cal 286(327) 
"* ILR (1972) 2 Delhi 712(744)(DB) *• 1969 
KerLJ 748 •* (1968) 70 BomLR 159 *• A 
1967 Bom 472(482) : 1968 LabIC 240 (DB) •• 
A 1967 Puni 364(366, 367) : 36 ComCas 209 
(DB) •* 1963 CalLJ 192(192) ** (1963) 4 Guj 
LR 167(168) ” A 1959 Cal 646(648). 

[Sec also A 1970 SC 209 : 1970 Lab IC 269 
•* A 1974 Her 202(204) : 1973 Ke r LT 1004 
(DB) ** A 1968 Mad 96(99) : (1967) 2 MadLJ 
438 (DB) ** A 1968 Punj 265(266. 267) : 
(1968) 70 PunLR 137. 

Cases under Arbitration Act 

A 1977 Bom 425(430) : 1977 MahLJ 298. 
(Application under S. 20 of Arbitration Act) 
** (1983) 85 PunLR 410(413) ** (1982) 86 Cal 
WN 1070(1073)(DI3). ** A 1982 Delhi 103 
(106) *• A 1981 Delhi 293(296, 297) ** A 1981 
Delhi 193(195) : 1981 RajdhaniLR 215 (DB) •* 
A 1980 Delhi 185** A 1980 Delhi 25(26): (1980) 
82 PunLR(DB) 62 *' 1980 RajLW 148(DB) •* 
ILR (1980) HimPra 151 ** (1979) 20 GujLR 387 
(388) ** A 1979 Guj 83(94) : (1979) 20 Guj 
LR 306 •* 1979 KashLJ 101 (DB). (Applica¬ 
tion under S. 33 of Arbitration Act) ** A 
1981 Raj 36(37) ; 1980 RajLW 69 (1978 Raj 
LW 380. Reviewed.) (Application under Sec¬ 
tion 8 (2) of Arbitration Act). 

Cases under Companies Act 

1978 TaxLR (NOC) 10 : 1977 RajdhaniLR 
391 (Delhi) ** 1981 TaxLR 2463(2464) : 1931 


19 DelhiLT 414(DB) ** 1978 TaxLR (NOC) 11: 
11: 48 ComCas 357 (Delhi) ** 1980 RajdhaniLR 
552 (DB)(Delhi). (Application under S. 446 of 
Companies Act 1956) " A 1978 Delhi 167(l68) : 
1978 TaxLR 2000 : 1978 RajdhaniLR 163 

(LB) * A 1978 Delhi 158(161, 162) : 1978 Tax 
LR >893 (FB) •* (1982) 2 KantLJ 88 : ILR 
(1982) 2 Kant 33C. (Application under Sec¬ 
tion 446 (2) lb) of Companies Act.) ** 1980 
TaxLR (NOC) 5 : 49 ComCas 858 (Delhi) ** 
(1978) 80 BomLR 685(686, 687). (Application 
under S. 446(2)<d)) *• 1977 KerLT 39 *• 1978 
RajdhaniLR 438 : (1979) 49 ComCas 312 
(Delhi). (Application for setting aside ex 
parte order on application under Ss. 197 and 
198 Companies Act). 

Case under Land Acquisition Act 

(1978) 1 Kant L.T 181 (182)(DB). (Applica¬ 
tion under S. 18 of Land Acquisition Act) 
** A 1982 Kant 347(349-350) : (1982) 1 Kant 
LJ 305. (Art. 137 of the Limitation Act 
gives light to a party concerned to make 
an application to the Civil Court within a 
period of three years after the expiry of 
90 days from the date of filing an applica¬ 
tion under S. 18 (1) of the Land Acquisition 
Act 1894. A 1977 Kant 42. (Not good law in 
View Of A 1977 SC 282.) 

Miscellaneous 

A 1983 Bom 54 : 1983 Mah LJ 107. (Ap¬ 

plies to applications by official assignee 
under S. 55. Presidency-Towns Insolvency 
Act.) *• A 1980 Delhi 183 : 1980 Rajdhani 
I.R 500 (DB). (Administration of Evacuee- 
Property Act (1950), S. 17 — Application 
under — Governed by Art. 181 Limitation 
Act — Time starts running from knowledge 
of interference.) ** A 1978 (NOC) 206 : 82 
Cal WN 73. (For a non-notified co-sharer the 
limitation for an application under S. 8 of 
W. B. Land Reforms Act 10 of 1956 in court, 
if there was r.o service of notice of sale of 
a portion of the holding on the other co¬ 
sharer as required in law, for any reason 
whatsoever, will be three years from the 
date of completion of such sale.) *• A 1979 
Cal 195(196) . (1979) 1 CalLJ 321. (Co-sharer 
transferring a portion of share in undivided 
residential house to outsider in 1966 — Notice 
of sale not given to co-sharer — Co-sharer’s 
subsequent application for pre-emption 
under S, 8 of W. B. Land Reforms Act. 
1956 in 1970 is not barred by limitation as 
three years limitation period under Art. 137 
was introduced for first time by Amendment 
Act of 1972) ** (1979) 20 GujLR 856(857, 

858). (To the revisional application before 
an apnellate bench of small causes court 
under 'S. 29 (3) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act (1947), 
Art. 131 of Limitation Act evidently did not 
apply because it had no power of revision 
under the Civil P. C. The Article 137 would 
govern the case. Hence, revision application 
which was filed within 3 years was within 
time.) •» 1982 AllLJ 886 (DB). (Application 
under S. 26 of Official Trustees Act. 1913, 
for declaration that order appointing Official 
Trustee was null and void — Limitation for 
— Art. 137 of Limitation Act will apply — 
Right to apply accrues on date on which 
appointment order was passed by court.) ** 
1973 A11WC 260(261). (Revision before Re- 
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Article 137 — Note 25 (contd.) 
venue Board under S. 333, U. P. Z. A. and 
L. R. Act, 1951 — Three years limitation 
under Art. 137 is applicable) ** (1981) 1 Rent 
LR 25(28)(Delhi). (Petition under S. 25-B of 
Delhi Rent Control Act, 1958 — Art. 137 is 
applicable) •* (1977) 4 Cal HC (N) 1068(1071). 
(Application under S. 24 of West Bengal 
Non-agricultural Tenancy Act (20 of 1949), 
for pre-emption by a co-sharer tenant — 
Art. 137 of Limitation Act applies.) ** (1977) 
4 Cal HC (N) 357(364) r (1977) 2 CalLJ 439 
(DB). 

[Note;— The following cases are not good 
law in view of AIR 1977 SC 282A 1970 
SC 209; A 1970 SC 196; A 1969 SC 1335; A 
1967 SC 990; A 1965 SC 540; A 1969 All 518 
(FB); A 1978 Guj 36 (FB); 1978 RajLW 380; 
AIR 1976 All 447; 1976 LabIC 251 (DB)(Ker); 
1976 LabIC 1049 (All); ILR (1976) 1 Ker 81 
(DB); (1976) 46 ComCas 187 (MRTPC); 1975 
LabIC 1043 (AndhPra); 1975 LabIC 1037 
(AndhPra); 1975 TaxLR 1741 (Cal); ILR 
(1975) HimPra 603; 1975 LabIC 627 (Kant); 
(1975) 1 Mad LJ 124; (1975) 1 MadU 242; 
1975 Tax LR 203 (DB)(Pat); (1974) 46 FJR 
297 (AP); 1974 TaxLR 1608 (Cal); 1974 Tax 
LR 2465 (Delhi); 1974 LabIC 1074 (DB) (Ker); 
A 1973 Delhi 15; ILR (1973) HP 1238; ILR 
(1973) Kant 1271; A 1973 Mys 161; A 1972 
Cal 381; (1972) 74 PunLR (DB) 262; 1972 Lab 
IC 784 (DB)(Pat); 1972 BLJR 600 (Pat); 1971 
AllLJ 1275; 1971 LabIC 1551 (Cal); ILR (1971) 
2 Delhi 741; A 1970 AP 43 (DB); A 1970 Bom 
l 1 *! Jf* (1970 > 2 D eiW 283; (1968) 38 Com 
Cas 58 (Andh Pra); AIR 1968 Pat 166; A 1966 
All 530 (DB); A 1966 Raj 136(DB); A 1965 
Bom 139; (1965) 58 ITR 325 (Mad); A 1960 

J u rii 2 M 0 (D P ): i LR (1958) AP 822 = lLR < 1957 > 

fMo^rr rPiinccP 57 Pat 417; (1955) 59 c alWN 
849 ' i 19 c 5 , 5 J 1 Cal I39 = A 1954 All 252 • 

goo 4 A 1933 Cal 715; A 1953 Cal 

A £ , 1953 Cal 50 (DB); A 1952 Cal 689; A 

67 nS l 6 ’,oco 95 ,l 031 75; ILR < 1952 > 2 Cal 

A iS’rr 127: A 1952 Pun i 42 3: 

(1951)1 T r«i 37 aii B) L A l 951 Cal 551 = ILR 
Ed. | 1 C 1 41 ° and ILR (1951) 2 Cal 53 

fn/ir«l.^ rd<de °l < l Acl did not apply to 

following applications:- y 

(a) Applications under the Provincial In- 

CasTaT XL" ,°f 1920) - - (1957) 27 0010 

uni 58 ?. L J) 'c (Appllcall0n f0r order 
under Ss. 53 or 54 of the Act.) 

( ) {S£ nS under S. 55 or S. 56 of the 
no/ Q \ Towns Insolvency Act. 

(1948) 52 CalWN 343(356) (DB) 

(C) nPo pli ^V 0ns under *he Indian Compa- 
*• A A l C M 3 19 pr SC 98(103 ’ 194 > 

wswi&r ‘ ■ 651 A 1833 Ali 

(« AppUoilions tor the grant or revoca. 

o[ adrainistra - 

\t) Application under S 33 C i 

?SS. DiSPUteS ^ l 947 - A 1964 SC 

rgrSh P Art°?i»tm 1 d n er Se £ lion 16 (3 > of T ele- 

“ w Act daiming enhanced compensation 


falls within scope of Art. 137. A 1977 SC 282. 
(A 1969 SC 1335 and A 1974 Ker 202, Over¬ 
ruled; A 1942 Lah 186(188. 189) (DB) Not 
good law in view of A 1977 SC 282.) 

(5) This article cannot apply to a certificate 
proceeding under the Bihar and Orissa Public 
Demands Recovery Act as the requisitions 
for a certificate or the filing of certificates 
under Ss. 5 and 6 of that Act cannot be 
treated as applications within the meaning of 
this article. 1960 BLJR 710(711) (DB). 

(6) An application by a decree-holder for 
granting a self-liquidating mortgage under 
S. 17, U. P. Debt Redemption Act, 1940, is 
governed by the three years' rule. A 1948 Ali 
219 (Pr 9) (DB). 

(7) Claim application under Workmen's 

Compensation Act is a suit — Application dis¬ 
missed for default — Application for its re¬ 
storation is governed by Art. 122 and not by 
Art. 137. Application filed beyond 30 days 
from the date of dismissal held barred by 
limitation. 1979 LabIC 707(713) : (1979) 2 

LabLJ 94 (Cal). 

(8) Application for probate, letters of ad¬ 
ministration or succession certificate — No 
period prescribed under the Limitation Act — 
Right to apply would accrue when it be¬ 
comes necessary to apply — Delay beyond 
3 years after deceased death would raise 
suspicion — Delay thereafter must there¬ 
fore be explained. A 1983 Bom 268(270). 


inuugn nrucie 157 of the Act applies 
to any application or petition filed under anv 
Act so far as the applications for grant of a 
probate or letters of Administration are con- 
oerned they are not governed by any Article 
of the Limitation Act. The right to apply for 
a probate accrues every day and it is dif- 
ttcult to find out when the right to apply 

twp 6 ?' The , refore *. for sudl application 

mTBicTdi?;'^?"™. 1982 Pai 37 ® ): 

r Compensation claim under Defence of 
SI* ~ Application fo r reference to 
«r„!i rator — Art. does not apply. A 1979 Pal 
230(233) : (1979) 83 CalWN 426 (DB). 

m ii} > # Suit f0r cviction on ground of require- 
ment for own use and occupation - Re¬ 
enactment of Cl. (ff) of w. B. Premises Ten- 

1969) nend' 12 ° f 1{ ] 56) by Amending Act (34 of 
ment ^uf„? Ult ~ .Application for amend- 
ment to plead requirement in terms of 
amended provision of S. 13 ( 1 ) (ff) _ Limita- 

of°case Al Ani? 7 tf d n ° a PP licati °n to facts 
ot case — Application not filed within 3 v*> irs 

fi om enforcement of AmendingAct is not 

■Js'm? 1880 Cal 271(274 » ; <••<«> i oJu 


- uuucr me 


Procedure. 








,d) Applications under the Code of Cr 

S 1 ^ °, f I898 »' suc h as undt 

a. 195 or S. 488 or S. 517 are not governed l 

this article. A 1916 Mad 1110(1113) • nCrii 

209 (FB) .. ,973 All Crl U“ A °# 

“W “WJ> : 1954 CriLJ 444 •• A 1424 £ 

ISfi? CriU 713 " <““> A« ■ 

r ,,. (2) .A r, [ cle 137 of Limitation Act is not ar 
plicable to petMoni o r appUcatioSi undl 
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S. 125 of the Criminal P. C. 1LR (1982) Bom 
808(812). 

(3) Rules of limitation are foreign to the 
administration of criminal justice and it is 
only bv specific legislation that periods of 
limitation can be rendered applicable to cri¬ 
minal proceedings. (1888) 10 All 350(352). 

(4) Article 181 of the Act of 1908 did not 
apply to an application for revision to the 
High Court against the order of an inferior 
criminal Court. A 1930 Oudh 401(401) : 31 
CriLJ 1012. 

27. Starting point. 

(1) Limitation under this article begins to 
run from the time when the right to apply 
accrues. Ignorance on the applicant's part of 
the accrual of the right in his favour wiil 
not postpone the starting point of limitation. 
A 1970 Delhi 82(85) •• A 1941 All 23(30). 

(2) The Court should liberally construe the 
meaning of the words 'right to apply* occur¬ 
ring in the third column of the article so 
that the cause of action or the right to apply 
is put on a date when the remedy is available 
to the party. A 1947 Pat 225 (Pr 18) (DB) •• 
1978 TnxLR (NOC) 11 : 48 Com Cas 357 
(Delhi). 

(3) When a decree for payment of the de¬ 
cree amount by instalments is confirmed by 
the High Court on appeal the decree of the 
first Court becomes part and parcel of the 
decree of the High Court by the process of 
merger and the dates for payment of the in¬ 
stalments will have to be ascertained from 
the decree of the trial Court, and time for 
execution will run from the dates fixed by 
the trial Court for payment of the instal¬ 
ments. A 1975 Kant 51(52) : (1974) 2 KantLJ 
427. 

(4) Delivery of possession unde r void ex¬ 
ecution sale — Application to recover posses¬ 
sion filed within three years of dispossession 
is within time. A 1973 All 542(543). 

(5) Right to apply for compensation under 
S. 95 of the Civil P. C. accrues when the 
injunction is vacated. A 1971 Mvs 178(178. 
179) : (1971) 1 MysLJ 53. 

(6) Application for pre-emption can be 
made at any stage while the suit is pending. 
A 1968 Cal 380(382) : 72 CalWN 128 (DB). 

(7) Application under Order 34, Rule 6, 
C. P. C. — Limitation starts from date of con¬ 
firmation of sale and not from date of sale. A 
1968 Orissa 206(207) : 34 CutLT 1185 (DB). 

[See also (1966) 1 AndhWR 47.1 

(8) Decree passed by Court in territory 
which became part of Pakistan — Execution 
of decree in India was barred by S. 44-A. 
Civil P. C. — Application made after bar was 


Agricultural Debtors Act — Award be¬ 
comes final and conclusive only when order 
in revision is made — Period of lim tatjon 
for presentation of award under S. 37A (8) 
commences from that date assuming Art. 181 
applies to the case. ILR (1952) 2 Cal 67(70) 
(DB). 

(11) Starting point of — Application under 
S. 18, Land Acquisition Act (1894)—Applica¬ 
tion rejected without notice to the applicant 
— Revision against — Limitation starts from 
the date when the applicant gets knowledge 
of the order. 1980 Rev LR 489 : 1980 PunLJ 
258 •* A 1978 Cal 262(263). 

(12) Arbitration Act (1940), S. 20 — Dispute 
as to settlement of accounts of dissolved 
partnership — Application under S. 20 
Arbitration Act — Held that right to apply 
accrued on dissolution of partnership and 
application filed mo r e than three years 
thereafter was time barred. (1979) 81 PunLR 
673. 

(13) Filing of arbitration agreement in 
court — Limitation — Commences only after 
demand is made to refer the dispute to arbi¬ 
tration. A 1978 Cal 271(273). 

(14) Where the arbitration clause in the 
contract for building work with Govt, pro¬ 
vided that the claim for appointment of 
arbitrator in terms of the clause of settle¬ 
ment of claims would be barred if not made 
within 90 days from the date of intimation by 
Govt, that final bill was ready and even after 
such intimation the Govt, continued to with¬ 
hold certain amounts and making payments 
the bill cannot be said to be final and the 
limitation for demand for arbitration under 
the arbitration clause as well as under Arti¬ 
cle 137 would run from the date of last 
payment. A 1982 Delhi 164(166) : 1982 
Rajdhani LR 12. (Overruled on another point 
in A 1983 Delhi 508.) 

Cases under Companies Act 

(15) Limitation — Starting point — Ap¬ 
plication u Is. 446 (2) of Companies Act — 
Claim enforceable on dale of winding up 
order — Application must be filed within 
four years of that date. 1979 TaxLR (NOC) 
107 : (1979) 49 Com Cas 287 (Delhi). 

(16) Application under S. 446 (2) (b) of 

Companies Act for enforcement of claim 
based on promissory note Dt. 8-10-1973 — 
Petition for winding up made on 3-10-1975 and 
winding up order passed on 4-2-1977 — Held 
right to apply accrued on 4-2-1977 and hence 
application filed on 22-8-1980 was within 
time. 1981 TaxLR (NOC) 176 : (1981) 2 Kant 
U 144. 

28. Enlargement of time. 

& 


Ss. 14 17, 18 or 19. A 1952 Cal 


(1) In respect of an application falling 

KS&S li SKSbSBSB^' 

article - Right to apply in such a^sc arose enlarged or a fresh period computed by the 
on date when the Act came into fared: A 1961- Q application of 
I’unj 369(372) (DB). ACC. NO 

(9) Date on which right to apply accrues is (2) Where a minor's next friend obtains a 

not necessarily the same in all cases - It preliminary mortgage decree and the minor. 

- - on attaining majority, applies for a final 

decree after the period prescribed by this 
article has expired, the application will be 
barred by time. A 1933 Cal 508(508, 509) (DB). 


depends on the facts of each case. A 1957 
MadhPra 85(87). 

(10) Revision against order in appeal 
against award made under S. 37A, Bengal 



[THE] LIVE-STOCK IMPORTATION ACT, 1898 

(ACT 9 OF 1898) 

[The text of the Act printed here is as on 15-11-1983.] 

CONTENTS 

3. Power to regulate importation of live- 
stock. 

4. Power for State Government to make 
rules. 

5. Protection to persons acting under Act. 
STATEMENT OF OBJECTS AND REASONS 


SECTIONS 

1. Short title and local extent. 

2. Definitions. 


"The importation into one of the sea ports 
of British India of a cargo of horses from 
Australia, which proved to be infected with 
the tick disease — a disease very fatal to 
cattle and capable of being conveyed by 
other animals, such as horses, themselves 
immune from it — led to an examination of 
the existing legal powers of the Govern¬ 
ment to prevent the importation of live-stock 
liable to be affected by infectious or conta¬ 
gious disorders. As these powers were found 
to be defective it has been decided, in con¬ 
sultation with the Governments of Madras. 
Bombay and Bengal, to take the necessary 
powers. Instead of amending the Indian 
Ports Act (X of 1889). it is thought prefer¬ 
able to proceed by way of self-contained 
Act. 


The provisions of the Bill are general in 
character, and empower the Governor-Gene¬ 
ral in Council to regulate, restrict or prohi¬ 
bit the importation into British India by 
land or sea of any live-stock which may be 
liable to be affected by infectious or conta¬ 
gious disorders. The Bill confers necessary 
powers on officers of Customs at every port, 
and enables Local Governments to make 
rules for detention, inspection, disinfection or 
destruction of such stock, and for the guid¬ 
ance of officers appointed under the rules. 

It is not intended to interfere with the in¬ 
land trade, except so far as to prevent the 
removal of live-stock, the importation of 
which has been prohibited, from one part of 
British India to another.” —Gazette of India, 
1898, Part V. page 282. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

-Amended by Acts 3 of 1951, 48 of 1952, 40 of 1953, 62 of 1956. 
-Adapted by A. O, 1937, A.L.O., 1950. 

-Extended by Acts 59 of 1949, 30 of 1950, Regns. 11 of 1962, 7 of 1963. 
—Extended in Punjab by Punj. Act 5 of 1950. 

—Repealed in part by Act 10 of 1914. 


COGNATE ACTS AND PROVISIONS 


1. Dourine Act, 5 of 1910. 

2. Glanders and Farcy Act, 13 of 1890. 

3. Penal Code, 45 of 1860, Section 289. 

4. Railways Act, 9 of 1890, Section 54 (3). 
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of 'tL 0 Pf cu ^ ar facts and circumstances 

held L. C l Se ,h ? application by minor was 
neid not barred by limitation.) 

tIon ) 9 fi§ Pl i t ^nL° I ? £ or Preemption under Sec- 
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VtfJW or u , nd f r Section 3 of Act I of 1955, 
cannot be excluded in computing period or 
limitation for such proceedings. 1966 KerLT 
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[The] Live-Stock Importation Act, 1898 

ITHE] LIVE-STOCK IMPORTATION ACT, 1898 

(ACT 9 OF 1898)° 


[12th August, 1898.] 

An Act to make better provision for the regulation of the importation of 
live-stock. 

WHEREAS it is expedient to make better provision for the regulation of 
the importation of live-stock which is liable to be affected by infectious or 
contagious disorders; It is hereby enacted as follows;— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1898. Pt. V, p. 282 
It has been declared to be in force in the Sonthal Parganas by the Sonthal Par¬ 
ganas Settlement Regulation (III of 1872), S. 3. Sonthai Parganas now form 
Part of Bihar State. 

This Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (LIX cf 1949), S. 3 (1-1-1950) and to the 
Union territories of Manipur, and Tripura by the Union Territories (Laws) 
Act, 1950 (XXX of 1950). S. 3 (16-4-1950). Manipur and Tripura are now 
States.—See Act 81 of 1971, Ss. 3 and 4 (30-12-1971). 

It has also been extended to the States merged in the State of Punjab. See 
Punjab Act V of 1950, S. 3 '15-4-1950). Punjab is split up into two Stales — 
Haryana and Punjab by Act 31 of 1966; Parts of Punjab have gone to Hima¬ 
chal Pradesh and Chandigarh. Himachal Pradesh is now a State.—See Act 
53 Of 1970, S. 3 (25-12-1970). 

It was extended to the State of Jammu and Kashmir by Act 62 of 1956. 

It has been extended to the Union territories of Goa, Daman and Diu and Pon¬ 
dicherry by Regns. XI of 1902 (w.e.f. 1 7-1965) and VII of 1963 (w.e. f. 1-10- 
1963), respectively. 

1. Short title and local extent.— (1) This Act may be called THE LIVE¬ 
STOCK IMPORTATION ACT, 1898. 

a [(2) It extends to the whole of India b [‘ * *1] 

<•[. * * * *] 

[a] Substituted for the former sub-section, by the Live-Stock Importation (Am¬ 

endment Act, 1953 (XL of 1953), S. 2 (16-12-1953). 

[b] The words "except the State of Jammu and Kashmir" were omitted by the 
Jammu and Kashmir (Extension of Laws) Act, 1956 (LXII of 1956). S. 2 and 
Sch. (1-11-1956). 

[c] The word "and" and sub-section (3) were repealed by the Repealing and 

Amending Act, 1914 (X of 1914). 

2. Definitions.—In this Act, unless there is anything repugnant in ihe 


subject or context,— , . 

(a) the expression "infectious or contagious disorders includes ticK-pesi, 

anthrax, glanders, farcy, scabies and any other disease or ' s 
which may be specified by the “[Central Government] by notification 

in the '’[Official Gazette];and animal 

(b) "live-stock" includes horses, kine, camels, sheep and1 any oth ™ t . 

which may be specified by the “[Central Government] b> notification 

in the ^[Official Gazette]; , j r air j n to the 

•'1(c) "import" means the br.nging or taking, by sea, 

territories to which this Act extends.] by AO 1937 . 

[a] Substituted for the words "Governor-General in Council . y 

lb] Substituted for the words "Gazette of India , ibid. oouitry. 

Kin STS&.W dated 2C>:7-1960, published in Gazette of India. 13-8- 

1960. Pt. II, S. 3 (ii), p. 2254. s 3 

|d] inserted by Live-stock Importation (Amendment) Act, 1853 (XL of 1953). 

[el See SO. 1998, dtd. 20-7-1960 Gaz. of Ind. 13-8-1960, Pt. II. S 3 (ID. P- 22?4. 
Some 55 more such diseases or disorders are specified to be infectious or con¬ 
tagious disorders. 
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3. Power to regulate importation of live-stock. — (1) The a [Central Gov¬ 
ernment] may, by notification 15 in the ‘[Official Gazette], regulate, restrict or 
prohibit, in such manner and to such extent as it may think fit, d {the im¬ 
port] into e [India] or any specified place therein, of any live-stock which 
may be liable to be affected by infectious or contagious disorders, and of 
any fodder, dung, stable-litter, clothing, harness or fittings appertaining to 
live-stock or that may have been in contact therewith. 

(2) A notification under sub-section (1) shall operate as if it had been 
issued under section 19 of the Sea Customs Act, 1878, and the officers of 
Customs at every port shall have the same powers in respect of any live¬ 
stock or thing, with regard to the importation of which such a notification 
has been issued, and the vessel containing the same, as they have for the 
time being in respect of any article the importation of which is regulated, re¬ 
stricted or prohibited by the law relating to sea customs and the vessel con¬ 
taining the same; and the enactments for the time being in force relating to 
sea customs or any such article or vessel shall apply accordingly. 

[a] Substituted for the words "Governor-General in Council'’ by A.O., 1937. 

[b] The Central Government has prohibited the import into India of equine spe¬ 
cies of animals including horses, asses and mules of any breed, age or sex 
from Pakistan, Afghanistan or Goa, by land, air or sea: see S.O. 2776, d. 9-12- 
1959, published in Gaz. of Ind., 19-12-1959. Pt. II, S. 3 (ii), p. 3458. 

In addition to this prohibition, the Central Government has further pro¬ 
hibited the import by air of any live-stock from any place outside India to 
any place in India other than the airports of Bombay (Santa Cruz), Calcutta 
(Dum Dum), Madras (Meenambakkam), Cochin, Tiruchirapalli and Delhi 
(Palam)—See S.O. 559 dtd. 15-2-1962 Gaz. of Ind., 24-2-1962 Pt, II, S. 3 (11), 
p. 519. 

[c] Substituted for "Gazette of India" by A.O., 1937. 

[d] Substituted for "the bringing or taking by sea or land" by the Live-stock 
Importation (Amendment) Act, 1953 (XL of 1953), Section 4 (16-12-1953). 

[e] Substituted for "the territories to which this Act extends," by the Jammu and 
Kashmir (Extension of Laws) Act, 1956 (LXH of 1956). Section 2 and Sche¬ 
dule (1-11-1056). 


4. Power for State Government to make rules 0 .— (1) The “[State Gov¬ 
ernment] may, b [ * * • ] make rules 0 for the detention, Inspection, disinfection 
or destruction of imported live-stock, and of fodder, dung, stable-litter, cloth¬ 
ing, harness or fittings appertaining to imported live-stock or that may have 
been in contact therewith, and for regulating the powers and duties of the 
officers whom it may appoint in this behalf. 


(2) In making any rule under this section the “[State Government] may 
direct that a breach thereof shall be punishable with fine which may extend 
to one thousand rupees. 

[a] Substituted for "Provinciol Government" by A.L.O., 1950. 

[b] The words "subject to the control of Governor-General in Council" were 
omitted by A.O., 1937. 



[c] For the Live-stock (Import) Quarantine Rules, 1944, see (1) Bom. Govt. Gaz., 
1944, Pt. IV-A, p. 27; (2) Fort St. Geo. Gaz., d. 18-7-1944, Pt. I (R.S.), p 2; 
(3) Cal. Gaz., 22-9-1944, Notlfln. No. 3711 Vety.; (4) 1952: Trav.-Cochin Gaz., 
12-2-1952, Pt. I. p. 135. For Manipur Live-stock (Import) Quarantine Rules, 
1M1, see Manipur Gaz., 11-1-1962, Extra., for Kerala Live-stock (Import) 
Quarantine Rules, 1962, see Ker. Gaz., 25-9-1962, Pt. I (No. 38); for Madras 

Qawantine Rules, 1962, see Fort St. Geo. Gazette, 8-3- 
1983, Pt V, p. 272; for Assam Live-stock (Import) Rules, 1963. see Assam 


:. •' "A” Id the citations stands for AIR 

[VoL 25] 4 A. M. 3 
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Gaz., 1-5-196.^. Pt. II A, p. 1253; and for Ben^l Live-stock (Import) Quman- 
tme Rules, 1984, see Cal. Gaz., 31-10-1984. PI. 1, Extra., p. 3133. 

5. Protection to persons acting under Act.— No suit, prosecution or 
other legal proceeding shall lie against any person for anything in good faith 
done or intended to be done under this Act. 


(THE) LOCAL AUTHORITIES LOANS ACT, 1914 

(ACT 9 OF 1914) 

(The text of the Act printed h re is as on 15-11-1983.] 
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STATEMENT OF OBJECTS AND REASONS 


"Certain practical difficulties have ari>en 
in the working of the Local Authorities 
Loans Act. 1879 (XI of 1879), and it is pro¬ 
posed to amend that Act so ns— 

1 to remove all doubts as to the compe¬ 
tency of Port officers to borrow under 
. the Act. 

2. to make it clear that in the case of 
loans raised under section 7 of the Act 
(ie.. loans raised in the open market), 
the Government of India can (a) by 
rule delegate the power of sanction to 
Local Governments; (b) direct that the 
unexpended balances of such ioans 

shall be applied in the reduction of ihc 
debt of the local authority concerned, 
or utilised in carrying out works 
which the local authority is legally 
authorised to carry out; (c) by rule 
delegate to Local Governments, sub¬ 
ject to such conditions as to the Gov¬ 
ernor-General in Council may by rule 
impose the power referred to in the 
preceding clause. 

At the same time it is considered desirable 
to take this opportunity of consolidating the 
existing Acts wh.ch relate to loans raised by 
Local Authorities. Those Acts are as fol¬ 
lows 

(1) The Local Authorities Loans Act of 
1879 (XI of 1879) as amended by Act 
XV of 1885. Act I of 1905 and Act V 
of 1907. This is the general Act under 
which local authorities derive their 
ordinary borrowing powers; 

(2) Local Authorities (Emergency) Loans 
Act. 1897 (XII of 1397), as amended by 
Act XI of 1912. This Act extended 
the scope of the general Act by en 
abling local authorities to borrow 
money for certain temporary emergen¬ 
cies, such as famine relief and the 
prevention of epidemic diseases. 

(3) The Local Authorities Loans Act, 
1904 (III of 1904), as amend¬ 
ed by Act V111 of 1908, 


which empowered certain of the more 
important local authorities in India 
(specified in the Schedule to the Act*, 
to raise money by the issue of short¬ 
term bills repayable within twelve 
months. Opportunity was taken to 
embody in this Act a provision (sec¬ 
tion 3) enabling local authorities, under 
certain restrictions, to raise money in 
order to repay money previously bor¬ 
rowed. 

These three Acts, together with their vari¬ 
ous amending Acts, have been consolidated 
in the draft Bill. and. if the latter becomes 
law. will disappear from the Statute-book, 
The amendments mentioned in paragraph 
one above have also been provided for in 
the following manner:— 

Amendment (1).—This is covered by sub¬ 
stitution of the words 'any person* for the 
words 'any body corporate, Municipal Com¬ 
mittee, or other persons’ in the present defi¬ 
nition of local authority as given in sec. 3 
of Act XI of 1370—See clause 2 of the Bill 
(now Section 2). 

Amendment 2 (a).— This has been provid¬ 
ed for by clause 4 (1) (vii) of the Bill. 

Amendments 2 (b) and (c).—These have 
been provided for by clause 4 (1) (xv) of the 
Bill. 

In addition to these amendments, oppor¬ 
tunity has been taken to reconcile certain 
discrepancies and to effect certain simplifi¬ 
cations in the existing law which are due 
to the fact that the Acts now in force have 
been passed at different times to deal with 
special circumstances. Apart from this the 
Bill makes no change of principle in exist¬ 
ing law, and, in particular, does not affect 
the borrowing powers conferred on any lo¬ 
cal authority by any special enactment..’—; 
Gazette of India. 1914, Part V. p. 5. 


i. 
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ACT HOW AFFECTED B* SUBSEQUENT LEGISLATION 

—Amended in its application— 

Bombay by Bom. Act 2 of 1942; Rlaha. Act 31 of 1975. 

Himachal Pradesh by H. P. Acts, 4 of 1974, 35 of 1976; 

Madhya Pradesh by C. P. Act 1 of 1922; 

Punjab by E. P. Act 17 of 1949; 

Tamil Nadu by T. N. Act 22 of 1965. 

—Adapted by A.O., 1937; A.C.A.O., 1948; A.L.O., 1950; 2 A.L.O., 1956. 

—Amended and Adapted by Megh. A.L.O. (No. 3) of 1973. 

—Extended by Acts 59 of 1949; 30 of 1950; 26 of 1968. 

—Extended in- 

Bombay by Bom. Act 4 of 1950; 

Madhya Pradesh by M. P. Act 12 of 1950; 

Tamil Nadu by Mad. Acts 35 of 1949; 12 of 1965. 

Punjab by Punj. Acte 5 of 1950; 41 of 1960. 

—Repealed in part by Act 38 of 1920. . • 

—Repealed in part by Act 12 of 1927. 

—Repealed in Kerala by Ker. Act 30 of 1963. 

[THE] LOCAL AUTHORITIES LOANS ACT, 1914 

(ACT IX OF 1914) a 

[28th February, 1914.] 

An Act to consolidate and amend the law relating to the grant of loans to 
Local Authorities. 

Preamble.— Whereas it is expedient to consolidate and amend the law- 
relating to the borrowing powers of local authorities; It is hereby enacted 
as follows:— 

I a ) F °r Statement of Objects and Reasons, see Gaz. of India, 1914, Pt. V, p. 5, 
and for Report of Select Committee, see ibid, p. 17 . 

This Act has been partially extended to Berar by Berar Laws Act, 1941 
(IV of 1941). . , 

It has been extended to the. new- Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (LIX of 1949), Section 3 (1-1-1950) and to 
the States of Manipur, Tripura and Vindhya Pradesh by the Union Territo¬ 
ries (Laws) Act, 1950 (XXX of 1950), Section 3 (16-4-1950). Manipur and 
Tripura are States now--See Act 81 of 1971. Ss. 3 and 4 (30-12-1971). Vindhya 
Pradesh has merged with M. P. State—See Act 37 of 1956, Section 9 ( 1 ) (e). 

It has also been extended to States merged in the State of— 

Bombay; see Bom. Act IV of 1950, Section 3 (30-3-1950); 

Madhya Pradesh: see M. P. Act XII of 1950, Section 3 (3-4-1950); 
Pl (28-12 19 R 0 ) PUni ‘ ACtS V ° f 1950 ’ S ' Ctl0n 3 XLI of 1900 


Tamil Nadu: see T. N. Act XXXV of 1949, Section 3 (1-1-1960) 

The v AC 'r W “ tends t0 the Unlon territor y of Pondicherry-See Act 
XXVIII of 1968, Section 3 (1). 

It has been repealed in Kerala-See Ker. Act XXX of 1963. Section 10. 
, ^ extended t0 the Pe P su a "a Punjab State by Punj. Act XLI 

OI 1961). • ! • 


4 .tHp|mEsxo^s°A^ eD i9a W) This Act may . bs “ lled THE L0CAL AU - 

i. * ** en< ! s to wh °le of India except fthe territories which im- 

i* »°™ b *\ 1956 > were comprised in Pa" BsSe“] 

[p] Substituted for sufj-sectfon (2), by A.L'.O., 1050. ' J J 

[b] Substituted for "Part B States" by 2 A.L.O., 1930. * — 
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.Maharashtra: 


[The] Local Authorities Loans Act, 1914 
STATE AMENDMENT 


In its application to the State of Maharashtra in sub-section (2) of section 1 , 
after the words and letters "comprised in Part B States", add as under:— 

"other than the Hyderabad area of the State of Maharashtra.”—Mah. Act 31 of 
1975, S. 3 (not yet enforced). 

2. Definitions.—In this Act,— 

'local authority" means any person legally entitled to the control or man¬ 
agement of any local or municipal fund, or legally entitled to impose 
any cess, rate, duty or tax within any local area; 

"funds”, used with reference to any local authority, includes any local or 
municipal fund to the control or management of which such authority 
is legally entitled, and any cess, rate, duty or tax which such authority 
is legally entitled to impose, and any property vested in such authority; 

"prescribed” means prescribed by rules made under this Act; and 

"work” includes a survey, whether incidental to any other work or not. 

The Government” or "the appropriate Government” means, in relation 
to cantonment authorities and in relation to port authorities in major 
ports, the Central Government, and in relation to other local authori¬ 
ties, the State Government.] 

[a] Inserted by A.O., 1937. 

3. Borrowing powers of local authorities.— (1) A local authority may, 
subject to the prescribed conditions, borrow on the security of its funds or 
any portion thereof for any of the following purposes, namely:— 

(i) the carrying out of any works which it is legally authorized to carry 

out, 

(ii) the giving of relief and the establishment and maintenance of relief 
works in times of famine or scarcity, 

(iii) the prevention of the outbreak or spread of any dangerous epidemic 
disease, 

(iv) any measures which may be connected with or ancillary to any pur¬ 
poses specified in clauses (ii) and (iii), 

(v) the repayment of money previously borrowed in accordance with law: 

Provided that nothing in clause (v) shall be deemed to empower a local 
authority to fix a period for the repayment of any money borrowed there¬ 
under which, when the period fixed for the repayment of the money previ¬ 
ously borrowed is taken into account, will exceed the maximum period fixed 
for the repayment of a loan by or under any enactment for the time being 
in force; 

■'■[Provided further that, in the case of loans other than loans made by 
the ^appropriate Government], no amount exceeding twenty-five lakhs of 
rupees shall be borrowed unless the terms, including the date of flotation, of 
such loan have been approved by the ^appropriate Government]. ] 

(2) Nothing in this section shall be deemed to authorize any local auth¬ 
ority— 

(a) to borrow or spend money for any purpose for which, under the law 
for the time being in force, it is not authorised to apply its funds, or 


Section 3 


(1) Where a Panchayat Board has borrow¬ 
ed money from the plaintiff for any of the 
purposes enumerated in Section 3, Local Au¬ 
thorities Loans Act, without the previous 
sanction of the Local Government as requir¬ 
ed bv the rules framed under the Act the 
contract is void but the plaintiff is under 
Section 65, Contract Act, entitled to restora¬ 


tion of his money and can be permitted to 
amend his plaint so as to claim relief under 
Section 65. Where, however, the purpose for 
which the loan was borrowed without the 
previous sanction of the Local Government 
does not fall under Section 3 the plaintiff is 
entitled to no equitable relief under S. 65. A 
1942 Mad 111(112, 113). 
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(b) to borrow money by means of the issue of bills or promissory notes 
payable within any period not exceeding twelve months. 

[a] -Inserted by the Devolution Act, 1920 (XXXVIII of 1920), Section 2 and Sche¬ 

dule I. 

[b] Substituted for "Local Government” by A.O., 1937. 

[c] Substituted for "Governor-General in Council”, ibid. 

STATE AMENDMENTS 

Himachal Pradesh i 

In its application to the State of Himachal Pradesh in sub-section (1) of sec¬ 
tion 3, for '*: ” occurring at the end of clause (v) substitute ", ” and after clause (v) 
so amended add as under:— 

"(vi) any other purpose which the State Government may declare to be a 
suitable one for which loans may be taken by Local Authorities generally or by a 
particular Local Authority”.—H. P. Act 4 of 1974. S. 2 (2-2-1974). 

After sub-section (2) of section 3, add as under:— 

, A local authority may, borrow a loan from other loaning institutions viz. 
the Life Insurance Corporation of India and the Housing and Urban Development 
Corporation etc., for the construction of buildings and sale thereof. For this pur¬ 
pose. the local authority may also mortgage its properties with the loaning institu¬ 
tions with the prior approval of the State Government”.—H. P. Act 35 of 1976, S 2 
(29-9-1976). 


Madhya Pradesh (Mahakoshal Region): 

In its application to the State of Madhya Pradesh, in sub-section (1) of section 3 
after clause (v), the following clauses shall be inserted, namely:— 

"(vi) the meeting of its establishment charges, in case of temporary unforeseen 
financial difficulty: 

(vli) any exceptional expenditure of an urgent and unforeseen character not al¬ 
ready provided for in this section”.—C. P. Act I of 1922, Section 2 (1-3-1923). 

Maharashtra: 


In its application to the State of Maharashtra, in sub-section (1) of section 3, 
after clause (v), insert clauses (vi) and (vii), namely :— 

"(vi) the meeting of its establishment charges, in case of temporary unforeseen 
financial difficulty: 


(vii) any exceptional expenditure of an urgent and unforeseen character not 
already provided for in this section”.—Mah. Act 31 of 1975, S. 4 (not yet enforced). 
Punjab: Haryana: Chandigarh: 

In Its application to Punjab, Haryana and Chandigarh in sub-section after X 

clause (v). insert the following clause, namely :— ... >' v 

> .\ 


nllU 22 ? Dy °2*f purpose which the Stat * Governor miry declare to be a sult- 
f0 T r Wl ? k (1 h ! ° ans mfl y t* taken by Local Authorities generally or by a 

Ac^XT # L 2S A c Uth0rity ”- E P „ Act * vn o' 1949, Section 2 (29-10-1949): Punj. 
Act XLI of 1960: See now Act XXXT'of 1966, Section 88. 

*1 Power !° Government to make rules.—( 1 ) The ^appropriate Govern- 
ment] may make ruje^ consistent with this Act as to— 

W '^ e funds on the security of which money may be bor- 

,C .4«r W0 ?’ ks , fp v r whictl money may be borrowed; 

’ ( vithe bT, n * r °! T king applications for Permission to borrow money; 

relation t0 “* ■ “0 «- —? of 

23appUcaUons - *- 

W * Which the -[appropriate Government! may make loana 

- f.' • * * t . • »• 
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d l(viii the cases in which local authorities may take loans from persons 
other than the “(appropriate Government): ] 

Ivm) the manner of recording and enforcing the conditions on which money 
is to be borrowed; 

(ix) the manner and time of making or raising loans; 

(xl the inspection of any works carried out by means of loans; 

(xi) the instalments, if any, by which loans shall be repaid, the interest to 
be charged on loans, and the manner and time of repaying loans and 
of paying the interest thereon; 

'xul the sum to be charged against the funds which are to form the secu¬ 
rity for the loan, as costs in effecting the loan: 

(xml the attachment of such funds, and the manner of disposing of or col¬ 
lecting them; 

(xiv) the accounts to be kept in respect of loans; 

(xv) the utilization of unexpended balances of loans either in the reduction 
in any way of the debt of the local authority, or in carrying out any 
works which that authority is legally authorized to carry out: and fhe 
sanction necessary to such utilization: 

*nd as to all other matters incidental to carrying this Act uito effect 

e f * * • * * * •] 

(3) All rules made under this Act shall be published f | * * • ] j n (he 

^(Official Gazette]: and on such publication, shall have effect as if enacted 
in this Act. 

[a] Substituted for "Local Government" by A.O.. 1937. 

|b] For rules applying to all local authorities in Union territories and to Canton 
ment Authorities and port authorities of major ports in the former Part A 
States, see the Local Authorities Loans (Central) Rules. 1937 -Gazette of 
India. 1937. Pt I. p 1902); and for rules applying to other local authority in 
the former Part A States, see the Local Authorities Loans Rules. 1915 
• Gazette of India, 1915. Pt. I. p 188«) 

[c] Certain words were omitted by the Devolution Act. 1920 (XXXVIII of 1920). 

Section 2 and Schedule I. 

[d] Substituted for the original clause, ibid 

e] Sub-section (2) omitted, ibid 

f] Certain words omitted, ibid. 

g] Substituted for "Gazette of India" by A O . 1937. 

5. Remedy by attachment if loan not repaid.— If any money borrowed 
in accordance with the provisions of this Act or any interest or costs due in 
respect thereof, is or are not repaid according to the conditions of the loan, 
the “(appropriate Government], if itself the lender, may. and, if the “{appro¬ 
priate Government] is not the lender, shall, on the application of the len¬ 
der. attach the funds on the security of which the loan was made. After such 
attachment, no person, except an officer appointed in this behalf by the 
^appropriate Government], shall in any way deal with the attached funds; 
but such officer may do all acts in respect thereof which the borrowers might 
have done if such attachment had not taken place, and may apply the pro¬ 
ceeds in satisfaction of the loan and of all interests and costs due in respect 
! hereof and of all expenses caused by the attachment and subsequent pro¬ 
ceedings : 

Attachment not to defeat prior charges legally made.— Provided that no 
such attachment shall defeat or prejudice any debt for which the funds at¬ 
tached were previously pledged in accordance with law; but all such prior 
charges shall be paid out of the proceeds of the funds before any part of the 
proceeds is applied to the satisf.aetion of the liability in respect of which 
such attachment is made. 

[a] Substituted for "Local Government” by AO, 1937. • 
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6 Issue of short-term bills.— Subject to the provisions of section 26 of 
the Indian Paper Currency Act. 1916, the local authorities mentioned in Sche¬ 
dule I and any other local authority to which the “[appropriate Government ] 
may by notification in the ^Official Gazette], extend the provisions Of this 
section may, with the previous sanction of the “[appropriate Government), 
borrow money by means of the issue of bills or promissory notes payable 
within any period, not exceeding twelve months, for any purpose for w h 
j,uch local authority may lawfully borrow money under any law for the ime 

bein provid°e r d Ce that the amount of the bills or promissory notes which may he 
cq issued, shall not exceed, when the amount of the other moneys for the 
time being borrowed bv such local authority is taken into account, the total 
amount which such local authority is empowered by law to borrow. 

(2) The “[appropriate Government] may. by general or special order, re¬ 
gulate the conditions on which money may be borrowed or repaid under his 
section. 

[a] Substituted for ■'Governor-General in Council 1 ' by A.O.. 1937. 

[b] Substituted for "Gazette o' India" by A.O., 1937. 

7. Loans not to be effected except under this Act.— Except as provided 
by or under this Act, no local authority shall, for any purpose, borrow money 
upon, or otherwise charge its funds; and any contract otherwise made for 
that purpose after the passing of this Act shall be void: 

Provided that nothing herein contained shall be deemed— 


(a) to preclude any local authority from exercising the borrowing powers 
conferred on it by any special enactment now or hereafter in force, or 

(b> to affect the pov?r conferred on any local authorty by any such en¬ 
actment to charge its funds, by guaranteeing the payment of interest 
on money to be applied to any purpose to which the funds of the local 
authority can legally be applied. 


STATE AMENDMENTS 

• • • 

Maharashtra: Gujarat: 

In its application to the States of Bombay (Maharashtra and Gujarat) after 
clause (b) of the proviso to section 7. insert the following, namely:— 

"or' 

(c) to preclude any district local board established under sec. 4 of the Bombay 
Local Boards Act, 1923, from receiving an advance from the Government of 
Bombay equivalent to the amount of the cess, levied under sub-section (1) of. 
section 93 of the said Act, which has not been collected or the collection of 
which has been suspended under sub-section (2) of the said section 93".— 
Bom. Act II of 19-12. Seel ion 2 (7-2-1942) Maha. A L.(Am.) O., 1961 (with, re¬ 
trospective effect from 1-5-1960); and Guj. A.L. (8th Am.) O., 1961 (with re¬ 
trospective effect from 1-5-1960). 


Maharashtra: , 

• • * « • 

In its application to the State of Maharashtra* in the proviso to section 7, sub¬ 
stitute clause (c) as under:— 

"(c) to preclude any Zilla Parishad duly constituted under the Maharashtra Zilla 
Parishads and Panchayat Samilis Act, 1961, from receiving an advanc^ from 
the State Government equivalent to the amount of the cess levied under 
sections 144, 151 and 152 of the said Act; which has not been collected . or 
the collection of which has beeh suspended under section 154 of that Act”— 
Mah. Act 31 of 1975/ S. 5 (not yet enforced). 


a [8; Application of Act to loans existing previous to the fifth September, 
1871.—The remedy mentioned in section. 5 shall be available for the recovery 
of any money- lent by the Secretary of State in Council to any local auth- 
pnty before the fifth day of September; Vghteen hundred and seventy-one 
and-the interest due on such money.] . 

u - t a 3• Substituted for the original section : by A.O., 1937 . 
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Tamil Nadu : 


(The] Local Authorities Pensions & Gratuities Act, 1919 
STATE AMENDMENT 


In its application to the transferred territories, i.e., Kanyakumari district and 
Shencottah taluka of Tirunelveli district of Tamil Nadu, after Section 8, insert the 
following 


"9. Application of Act to loans existing previous to the date of commencement 
of Trasancorc-Cochin Act IX of 1951.— The remedy mentioned in section 5 shall be 
available for the recovery of any money lent by the Government of the former 
State of Travancore or Travancore-Cochin to any local authority in the Kanya¬ 
kumari district and the Shencottah Taluka of the Tirunelveli district, before the 
date of commencement of the Travancore-Cochin Local Authorities Loans Act, 
1951 (Travancore-Cochin Act IX of 1951) and also for the recovery of interest and 
costs due in respect thereof”.—T. N. Act XXII of 1965. Section 3 and Schedule 
(1-7-1966). 

9. [Repeals.]—Repealed by the Repealing Act, 1927 (XII of 1927), Sec¬ 
tion 2 and Schedule. 

SCHEDULE 1 

(See section 6) 

The Corporation of Calcutta. 

The Commissioners for the Port of Calcutta. 

»[♦•••••] 

The Municipal Corporation of the City of Bombay. 

The Trustees of the Port of Bombay. 

The Corporation of Madras. 

The Trustees for the Port of Madras. 

b|* * » • • <1 

«*[••••••] 

The Trustees for the Improvement of the City of Bombay. 

The Trustees for the Improvement of the City of Calcutta. 

[a] The entry relating to the Commissioners for the Port of Chittagong was omit¬ 

ted by A.C.A.O., 1948. 

[b] The entries relating to the Municipal Committee of Rangoon and the Com¬ 
missioners for the Port of Rangoon were omitted by A.O.. 1937. 

fc] The entries relating to the Municipality of Karachi and the Trustees of the 
Port of Karachi were omitted by A.C.A.O., 1948. 

SCHEDULE II.— Enactments repealed.—Repealed by the Repealing Act, 1927 
(XIF of 19271. Section 2 and Schedule. 


(THE] LOCAL AUTHORITIES PENSIONS AND 
GRATUITIES ACT, 1919 
(ACT I OF 1919) 

[The text of the Act printed here is as on 15-11-1983.) 


CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Definition. 

STATEMENT OF 


3. Power to grant extraordinary pensions 

and gratuities. 

4. Provision as (o pensions and gratuities. 

5. Procedure. 

OBJECTS AND REASONS 


"Provisions already exist in some of the 
enactments relating to local authorities for 
the grant of pensions and gratuities to em¬ 
ployees who may be wounded and to the 
families of the employees who may be kill¬ 
ed In execution of their duty. But it is not 
open to a local authority to grant a pension 


or a gratuity to an employee or to his fami¬ 
ly when he has been incapacitated or has 
lost his life in the service of the State. It 
is proposed to permit any local authority, 
which so desires, to grant a pension or a 
gratuity in such a case; and in order spe¬ 
cially to provide for cases where those who 
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had been in the employ of local authorities applicable by such local authorities as care 
nroceeded on active service during the Great to avail themselves of it to any case cover- 
War it Is proposed that the measure should ed by the terms of the Act. the sanction of 
be applicable in cases of injury, disease or _ the Local Government being required in 
death which have occurred since the 4th each case”.— Gazette of India. 1919. Part V. 
August, 1914. The Act will be an enabling page 18. 

Act, the provisions of which can be made 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted by A.O., 1937, A.L.O., 1950, 3 A.L.O., 195G. 

—Adapted by Megha. A.L.O. (No. 3) of 1973. 

—Amended by Act 38 of 1920. 

—Extended by Acts 59 of 1949, 30 of 1950. 

—Extended in Bombay by Bom. Act 4 of 1950. 

—Extended in Punjab by Punj. Act 5 of 1950. 


[THE] LOCAL AUTHORITIES PENSIONS AND 
GRATUITIES ACT, 1919 
(ACT I OF 1919) a 

[26th February, 1919.) 

An Act to extend the powers of local authorities in regard to the granting of 
pensions and gratuities; 

Whereas it is expedient to extend the powers of local authorities in re¬ 
gard to the granting of pensions and gratuities; 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1919, Pt. V, p. 18. 
This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (LIX of 1949), Section 3 (1-1-1950) and to the 
States of Manipur, Tripura and Vindhya Pradesh by the Union Territories (Laws) 
Act, 1950 (XXX of 1950), Section 3 (18-4-1950). Manipur and Tripura are now 
States—See Act 81 of 1971, Sections 3 and 4 (30-12-1971); Vindhya Pradesh has 
merged with the State of Madhya Pradesh—See Act S3 of 1956, Section 9 (1) (c). 

It has been extended to the States merged in the State of— 

Bbmbay by Bom. Act IV of 1950, Section 3 (30-3-1950); 

Punjab by Punj. Act V of 1950, Section 3 (15-4-1950). 

1. Short title and extent.— (1) This Act may be called THE LOCAL 
AUTHORITIES PENSIONS AND GRATUITIES ACT, 1919. 

a [(2) It extends to the whole of India except b [the territories which im¬ 
mediately before the 1st November, 1956, were comprised in Part B States].] 

[a] Substituted for sub-section (2) by A.L.O., 1950. 

[b] Substituted for the words "Part B States" by A.L.O. (No. 3), 1956. 


2. Definition.— In this Act, "officer” means any person who has under¬ 
taken “[service under the Government] and who immediately prior to under¬ 
taking such service, was paid and employed solely by a local authority and, 
but for undertaking such service, would in the ordinary course have conti¬ 
nued m such employment; ^fand, the "appropriate Government” means, in 
relation to cantonment authorities and port authorities in major ports, the 
Central Government, and in relation to other authorities, the State Govern- 

W «37 andVlllo S 1950 Ce ° f Governn »* nt " were successively amended by'AO., 
[b] Inserted by A.O., 1937. 


in* LrfW V J extra ° rdinary unions and gratuities.- Notwithstand- 
gidatSS ^ ? 3 f y “ actment or m any rule made thereunder re- 

th f powers ° f local authorities, and without prejudice to any powers 

^^or L° h r -rf erany SUch enactment, a local Authority may S a 

^on or gratuity to any officer thereof who may, since tL £ hd£ of 
gSPSPiva • «... . 7. itt: *—■■■ ■ -—- J 


"A” In the citations stands for Ajft 
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Aucusl. 1:«14. have been wounded or otherwise incapacitated in “(service 
under the Government!, and to the widow or child of any such officer who 
may have died in consequence of injuries received or illness contracted since 
the -1th day of August, 191-1 ui the course of such service. 

[a] The word? "the service of Government" were successively amended by A.O., 
1037 and A L.O, 1950 


4. Provision as to pensions and gratuities.— (I> Such pension or gratuity 
may be granted in addition to any pension or gratuity payable to the officer 
or his wife or child, as the case may be, under any general or special orders 
of “(His Majesty in Council] or of b [the Central Government or any State 
Government], but shall not, save with the sanction of the ‘[appropriate Gov¬ 
ernment], exceed the amount of the pension or gratuity to which the officer 
or his w fe or child would have been entitled under any such orders if his 
employment by the local authority had been service for the same time and 
on the same pay ''(under the Government]. 


(2) Any pension granted under this Act may be made to take effect from 
such date subsequent to the 4th day of August, 1914. and subject to such 
conditions as the local authority may think fit. 

[a] These words shall stand unmodified, see A L O . 1950. 

[b] Substituted for "Governor-General in Council" by A O., 1937. 

(c ] Substituted for "Local Government", ibid. 

[d| The words "under the Government’’ were successively amended by A.O., 1937 
and A L.O., 1950 


5. Procedure.—Subject to the provisions of this Act, the decision of a 
local authority to grant a pension or gratuity thereunder shall be made in 
such manner and shall be subject to such sanction as may be prescribed by 
any enactment or rule regulating the grant by such local authority of pen¬ 
sions and gratuities: 

Provided that in every case the sanction of the "(appropriate Government]' 
shall be necessary. 

[a] Substituted for "Local Government" by A.O. 1937. 

|THF| I.OK SAIIAYAK SENA ACT. 1956 
(ACT Mil OF 1930i) 

(The text of the Act printed here is as on 15-11-1983.1 

CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Definitions. 

3. Constitution of the I.ok Sahayak Sena. 
1. Establishment of camps. 

5. Enrolment. 


G. Duties of volunteers. 

7. Discharge. 

8 . Offences and penalties. 

9 . Inability for causing loss of, or damage 
' to. Government property. 

10. Presumption as to certain documents. 

11. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


The object of the scheme envisaged in the 
Bill is 1o provide for the constitution of a 
National Volunteer Force for imparting 
military training to the members of the 
public with a view to inculcating among 
them a sense of discipline, security and self- 
reliance and interest in national service. 
Military training will be given in camps, 
which will he set up at convenient places 
and, wherever possible, in the vicinity of 
community projects. All able-bodied male 


citizens between the ages of 18 and 40 are* 
eligible to join the National Volunteer Force.. 

The Bill seeks to provide the legal basis 
for the imparting of training, the establish 
ment of training camps and the exercise of 
disciplinary control over , the trainee^ while 
in the camps. Matters of administrative de-.. 
tails connected with training, remuneration 
payable to trainess, issue of stores and the 
like will be regulated by means of rules to 
be framed under the proposed law.—Gaz. of 
Ind.. 1955. Extra., Pt. II. S. 2. page 508. 
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ACT HOW AFFECTED BV SUBSEQUENT LEGISLATION 

• • f 

• , * * • 9 

—Extended by Regn. 7 of 1963 and came into force in Pondicherry on 1-10-1963. 

COGNATE ACTS AND PROVISIONS 

Army Act, 46 of 1950. 

Territorial Army Act. 56 of 1943. 

Border Security Force Act, 47 of 196H. 

Reserve Forces Act, 4 of 1383. 


[THE] LOK SAHAYAK SENA ACT, 195(> 

(ACT LIU OF 1956) a 

• : [15th September. 1956.] 

An Act to provide for the constitution of Lok Sahayak Sena for imparting 
military training to citizens of India. ' 

Be it enacted by Parliament in the Seventh Year of the Republic of 
India as follows :— 

[a] For Statement of Objects and Reasons, sec Gaz. of Ind.. 1955. Extra., Pt. II, 
S. 2. page 508. 

1. Short title and extent.— (1) This Act may be called THE LOK SAHA¬ 
YAK SENA ACT, 1956. 

(2) It extends to the whole of India. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) ’camp’ means any place established under section 4 as a camp where 
any body of volunteers is for the time being undergoing training; 

(b) 'Force' means the Lok Sahayak Sena constituted under this Act; 

(c) ’prescribed’ means prescribed by rules made under this Act; 

(d) 'superior officer’ means any officer, junior commissioned officer, warrant 
officer or non-commissioned officer of the regular Army or of the Ter¬ 
ritorial Army; 

(e) ’volunteer’ means a person enrolled in the Force under this Act; 

(f) all words and expressions used in this Act and not defined but defined 

in the Army Act, 1950, or in the Territorial Army Act, 1948, shall 
have the meanings respectively assigned to them in the said Acts. 

3 ; . Constitution of the Lok Sahayak Sena.—There shall be raised and 
maintained by the Central Government a force to be designated the Lok 
Sahayak Sena by the enrolment of volunteers in the manner hereinafter pro- 


k 4 ' Es ‘ abIis t hment of camps.-The Central Government may establish 

rw Hn mber 0 Car V P Ki f u r the purposes of the Force as it thinks fit and may 
close down or re-establish any such camps. 

and nnt E a h r0lme iS , '' _Any /i liZ f n ° £ India not below the a « e of eighteen years 

vol d unteer b a nH u ^rlyyws may olTer himse,f for enrolment as-a 

thp I!? u ? may ’ lf u e satlsfies the Prescribed conditions, be enrolled in 

ert Z m J? ner y the prescribed authority for such period and sub- 

ject to such conditions as may be prescribed. 

a voluntee^ h °v ™ ,U ? U!Crs - No P«*» shall, on the ground only of being 
may be caller! ,! labl \ £(>r ™ lhtary s l ervice - bllt subject thereto a volunteer 
whne nnrT^L? 0 " ? t Underg0 ?" ch training as may be prescribed, and 

obi Rations I'T* S u aU Per£ ° rm such dutie > and discharge such 

rect 6 prescnbed authority may, by general or special order, di- 

from 7 '^th^ftTo'r.h?? V0l, ; nteer / h ? 1 b « entitled to receive his discharge 
but may, prior to the Ji—_ enrolled, 


but may nrinr tn t T; u 1 ino ponofl for which he was enrolled, 
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8. Offences and penalties.—(1) If any volunteer commits any of the fol¬ 
lowing offences, that is to say,— 

(il without sufficient cause fails to attend at any place when duly requir- 
i‘d to do so; or 


(u) while in camp on duty— 

(a) absents himself from the camp without leave; 

(b) uses criminal force or uses threatening or insubordinate language 
to a superior officer or assaults a superior officer; 

(c) disobeys any lawful command of a superior officer; 

(d) neglects to obey any standing, general or other orders by the of¬ 
ficer commanding the camp; 

(e) uses criminal force to, or assaults, any volunteer or any person 
subject to the Army Act, 1950, or the Territorial Army Act, 1948; 

(f) knowingly does any act which is prejudicial to the maintenance of 
good order or military discipline in camp; 

he shall be pumshable summarily by order of the prescribed authority with 
tine which may extend to fifty rupees or. in default, by being confined to 
barracks for a term which may extend to seven days. 

(2) Any fine imposed by order of the prescribed authority under sub¬ 
section (1) may, on application made in this behalf by the prescribed auth¬ 
ority to a magistrate having jurisdiction in the place where the volunteer re¬ 
sides or has a place of business, be recovered in accordance with the provi¬ 
sions of the Code of Criminal Procedure, 1898, as if it were a fine imposed 
by such magistrate. 

9. Liability for causing loss of, or damage to. Government property.— 
If any volunteer wilfully or negligently causes loss of. or damage to, any 
property of the Government, the prescribed authority may, after giving him 
an opportunity of being heard and after making such inquiry into the mat¬ 
ter as it thinks lit. make an order requiring him to make good the loss or 
damage within such time as may be specified in the order or within such 
further time as may be allowed by the prescribed authority in this behalf, 
and where the amount thereof as determined by the prescribed authority is 
not paid within the time allowed, it shall, on application made by the pre¬ 
scribed authority to the Collector of the district in which the volunteer re¬ 
sides or has ? place of business, be recovered from him in the same manner 
as an arrear of land revenue. 

10. Presumption as to certain documents.— Where a volunteer is requir¬ 
ed by or in pursuance of any rule made under this Act to attend at any 
place, a certificate purporting to be signed by the prescribed officer stating 
that the volunteer so required to attend failed to do so in accordance with 
such requirement shall, without proof of the signature or appointment of 
such officer, be evidence of the matters stated therein. 

11. Power to make rules.- (1) The Central Government may. by notifi¬ 
cation in the Official Gazette, make rules’ to carry out the purposes of this 


ACt ' (2) In particular, and without prejudice to the generality of the fore¬ 
going power, such rules may provide for all or any of the following matt.rs, 

na ^) C fhe authorities by which, the manner in which, the period for which, 
and the conditions subject to which, any person may be enrolled as a 


volunteer; 

(b) the training, discipline, duties and obligations which a volunteer has to 
undergo, observe, perform or discharge under this Act; 

(c) the authorities by which, and the conditions subject to which, a volup- 

teer may be discharged; ^ • 

(d) the manner in which, and the conditions subject to which, a volunteer 

may be called out for training or duties; ; y 
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(e) the determination of authorities for the purposes of this Act; 

(f) the officers by whom certificates may be sign'd under section 10; and 

(g) any other matter which under this Act is to b * or may be prescribed. 

(3) All rules made under this section shall be laid before Parliament for 
a period of at least thirty days, as soon as may be after they are made, and 
shall be subject to such modifications as Parliament may make therein dur¬ 
ing the session in which they are so laid or the session immediately follow¬ 
ing. 

[a] For Lok Sahayak Sena Rules, 1957, see Gaz. of Ind., 1957, Pt. II S. 4, p. 189. 
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(ACT IV OF 1912) 

[The text of the Act printed here is as on 15-11-1983.] 
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STATEMENT OF OBJECTS AND REASONS 


"The bulk of the law relating to the cus¬ 
tody of lunatics and the management of their 
estates in India is at present contained in 
the following Acts:— 

(1) The Lunacy (Supreme Courts) Act. 1858 
(Act XXXIV of 1858). 

(2) The Lunacy (District Courts) Act. 1858 
(Act XXXV of 1858). 

(3) The Indian Lunatics Asylums Act. 1858 
(Act XXXVI of 1858). 

(4) The Military. Lunatics Act. 1077 (Act 
Xr of 1877). 

(5) The Indian Lunatic Asylums (Amend¬ 
ment) Act. 1886 (Act XVIII of 1886). 

(6) The Indian Lunatic Asylums (Amend¬ 
ment) Act. 1889 (Act XX of 1889). 

(7) Chapter XXXIV of the Code of Crimi¬ 
nal Procedure. 1898. 

(8) Section 30 of the Prisoners Act. 1900. 

The first three of these Acts are based in 
a great measure on the English Lunacy Rc- 
SSf 1 *®* 1 Act. 1853 (16 and 17 Viet., c. 70). 

. Eng iiv h Lunatics Act. 1853 (16 and 
l Vlct , c - 96 >- These English Acts after 
frequent amendment are now replaced by 

end P H U hf 11890 (53 Vict " c ' 5) - as am - 
ended by the Lunacy Act. 1891 (54 ami 55 

ict., c. 65). It is in the opinion of the 

Government of India desirable that the law 

s£ld fi hi° thC 5 U ^ t0d ^, of Iunatics ‘n India 
m^ amended and assimilated with the 

« £!t, g, L Sh !? w «>' subject end IhS 

S?eTr% n ?f P a °T ity ft” bSTtoSS 

SbiTJht S ». a , nd , consolidate as far as pos¬ 
sible the whole law relating to lunatics. 

ci.^ 6 p J ov is>°ns of section 30 of the Pri- 

of the*C<2; 19 °r' a ,? d much Chap - X XXIV 
cannS of Criminal Procedure. 1808. 

SrLnn^ COn A Ve * niently inserted in any gene- 

an d they have therefore 

^secUon^71 U anH d 'tb SU \ Se i CtiOI i S (2) and <3) 
of thenLi 71 and the.whoie of section 472 

merSv S2?,;.?4u Cr H n,nal Procedure which 

SnatiL- l L the £ acas in which criminal 
iSSS S K C ° nfi u ed , and pres cribe the 

v2 ha„e. u ich such lunatics are to be 
the j wafty ’J|°. wever ■ been incorporated in 

BilNg noted below 6 ” aln - fea,u ' es of 

fJStMjSSL w , ith the confinement of' 
covers « in rece P tiQ n orders and 

&; \ h 016 sam * ground as the Lunatic 



Asylums Act. 1858. In so far as such recep¬ 
tion orders can be made otherwise than. on 
petition the law is left practically unchang¬ 
ed. 

Sections 4 to 11 and 18 to 20 however 
make a considerable change in the law At 
present the confinement of lunatics in’asy¬ 
lums on the application of relatives and 
friends can be effected as follows 

(a) In Presidency-towns by an order under 
section 7 of the Lunatic Asylums Act, 
1858, . 

(1) after the person whom it is desired 
to confine has been found to be a 
lunatic by inquisition, or 

( 2 ) accompanied by the medical certi¬ 
ficates specified therein; 

an order under section 7 of the Lunatic 
Asylums Act. 1858. can only be made for 
the confinement of a lunatic in an Asylum 
. ,n a Presidency-town; and 

(b) Outside the Presidency-towns, only by 
an order of the Civil Court. • 

Under the present Bill-the procedure pre- 

Act be i C R'\R y if**!? 11 7 °tf the Lunat *e Asylums 

nlirnt! 858 '- has !? cei ] chan E ed - and where ap- 
phcation is made for the confinement of a 

SitionWn R *, lunatic so found - in- 

he riartP M« ylU ? the application must 

be made by petition to a Magistrate and a 

The^disU nct" d ? r 0nly be made ^.him 0 

rne distinction between asylums in Presi- 

h«Q C a'" tOWns and asylum s outside such areas 

and Zln 6 40 ^"totBiUve difficulties 

liwe ft ht “ilf 68 ;' nd serves no usefl «l Pur- 

pose. It has therefore been discarded. 

It will be observed that under the Bill re- 

in P p?-n |j rders . on petition can only be made 

h/, Z enCy ' t0 , Wns - and in ‘his particular 
the provisions of Act XXXVI of 1858 have 

e^r foll ° wed - Locnl Governments can how- 
f«« r ' a| ? ply the provisions of the law regard- 

BU 8 £ 3 Kr < "' ders 10 arMS 

The procedure prescribed for the issue of 

S” ’Act’''"™,,* iT* °" ,he E"*li°h 

5 ®Sj? “ ( S every STffi ffi 
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Chapter IV is a reproduction with slight 
verbal changes of the present Lunacy (Sup¬ 
reme Courts) Act, 1858. It is probable that 
substantial amendments bringing the law and 
procedure more into accordance with the 
modern English law may be desirable, but 
the Government of India do not think it ex¬ 
pedient at present to make any change in 
this part of the Bill until the High Courts 
concerned have been consulted. 

Chapter V deals with lunacy proceedings 
in District Courts and embodies with slight 
changes the existing law as contained in Act 
XXXV of 1858. It may possibly be desirable 
at a later stage to assimilate as far as pos¬ 
sible the procedure in the District Courts to 
that which may be finally adopted for the 
High Couits. Doubts have been expressed 
whether that Act empowers a District Court 
to issue orders for the detention of a lunatic 
in an asylum (see In re Joga Kuar. 1LR 30 


Cal 973). This question has now been set 
at rest bv the provisions of clause 70 (1) 
which is taken from the English Lunacy Act, 

1890. 

Chapter IX is new.Special attention 

may. however, be drawn to clause 94 (now 
S. 931 which penalises the detention of luna¬ 
tics in asylums in contravention of the Act 
and also the detention for payment of luna¬ 
tics or alleged lunatics in unlicensed institu¬ 
tions. This clause is based on section 315 of 
the English Act. This clause does not pro¬ 
hibit the detention of lunatics by their 
relatives or in their own houses. The Gov¬ 
ernment of India are.. however, of opinion 
that in the public interest it is desirable 
that complete control should be' exercised 
over all private institutions where lunatics 
are confined for payment.Gazette of India, 
1911. Pt. V. page 147. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O., 1937; A. C. A. O., 1948; A. L. O., 1950; 2 A. L. O., 1956. 
—Amended by Acts 12 of 1916; 6 of 1922; 11 of 1923; 32 of 1923; 33 of 1923; 5 of 

1926; 10 of 1927; 14 of 1932; 35 of 1934; 3 of 1951; 56 of 1959. 

—Amended in its application to— 

(i) Bombay by Bom. Acts 15 of 1936; 15 of 1938; 8 of 1954; 97 of 1958; 56 of 
1959; Mah. Act 54 of 1975. 

(ii) Gujarat by Guj. Act 49 of 1961. 

(iii) Madhya Pradesh by M. P. Act 23 of 1952. 

(iv) Mysore by Mys. Act 13 of 1965. 

(v) Punjab by Punj. Act 37 of 1956. 

(vi) Saurashtra by Sau. Act 42 of 1953. 

(vii) Tamil Nadu by T. N. Acts 14 of 1938; 15 of 1938; 12 of 1943. 

(viii) Uttar Pradesh by U. P. Act 24 of 1954. 

—Extended by Acts 4 of 1941; 59 of 1949; 30 of 1950; Regns. 6 and 7 of 1963; 11 of 
1963; 8 of 1965. 

—Extended in Bombay by Bom. Act 4 of 1950. 

—Extended in Gujarat by Guj. Act 49 of 1961. 

—Extended in Madhya Bharat by M. B. Act 25 of 1950. 

—Extended in Madhya Pradesh by M. P. Act 12 of 1950; 23 of 1958. 

—Extended in Punjab by Punj. Act 5 of 1950. 

—Extended in Tamil Nadu by T. N. Act 23 of 1960. 

—Repealed in part and amended by Act 38 of 1920. 

—Repealed in part by Acts 17 of 1914; 18 of 1919. 


(THE INDIAN] LUNACY ACT, 1912 

(ACT 4 OF 1912)" ^ March . 1912 .] 

An Act to consolidate and amend the Law relating to Lunacy. 

WHEREAS it is expedient to consolidate and amend the law re a ing 

KhondLls Laws Regulation. 1M« (IV ol 1936). S. 3 and Sch, and m the Ang* 
District by the Angut Laws Regulation, 1936 (V ot 1936). S. 3 and Sch. Ang 
is now a sub-division of Dhenkanal district of Orissa. 
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This Act has been extended to the new Provinces and the Merged States by 
the Merged States (Laws) Act, 1949 (LIX of 1949), S. 3 (1-1-1950), and to the States 
of Manipur, Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 
(XXX of 1950), S. 3 (16-4-1950): Manipur and Tripura are States now. See Act 81 of 
1971, Ss. 3 and 4 (30-12-1971). Vindhya Pradesh is a part of M. P. State now. 

It has also been extended to the States merged in the State of Madhya Pradesh 
by M. P. Act XII of 1950, S. 3 (3-4-1950); Maharashtra and Gujarat by Bom. Act IV 
of 1950, S. 3 (30-3-1950); Punjab by Punj. Act V of 1950, S. 3 (15-4-1950). 

The Act has been extended to the whole of the United State of Gwalior, Indore 
and Malwa (Madhya Bharat) by M. B. Act XXV of 1950 and for the purposes of 
that Act. the Central Act IV of 1912 has been adopted mutatis mutandis as the 
Lunacy Act of the United State. See M. B. Act XXV of 1950, Ss. 2 and 3. 

The Act has been extended to transferred territories in Tamil Nadu by T. N. Act 
XXIII of 1960. The Act as amended by Bom. Acts XV of 1936 and XV of 1938 is 
extended to the Kutch and Saurashtra area of Gujarat by Guj. Act XLIX of 1961. 

The Act has also been extended to the Union territories of— 

(i) Dadra and Nagar Haveli by Regn. VI of 1963; 

(ii) Pondicherry by Regn. VII of 1963 (1-10-1963); 

(iii) Goa, Daman and Dili by Regn. XI of 1963 (1-2-1965): 

(iv) Laccadive, Minicoy and Amindivi Islands by Regn. VIII of 1965 (1-10-1967). 

These islands are now known as the Union Territory of Lakshadweep—See 
Act 34 of 1973, S. 3 (1-11-1973). 

The Act was declared in force in Panth Piploda—See Rfcgn. I of 1929, S. 2. It 
was extended to Berar by Act IV of 1941. 

PART I 

PRELIMINARY 
CHAPTER I 

1. Short title and extent.— (1) This Act may be called THE INDIAN 
LUNACY ACT, 1912. 

a [(2) It extends to the whole of India “(except the State of Jammu and 
Kashmir]. ] 

[a] Substituted for former sub-section (2), by A. L. O., 1950. 

lb] Substituted for the words "except Part B States", by Part B States (Laws) 
Act, 1951 (III of 1951), S. 3 and.Sch. (1-4-1951). 

STATE AMENDMENTS 
Bombay: Gujarat (Bombay Area) 

By virtue of the provisions contained in Bom. Acts VIII of 1954 and XCVII of 
1958, this Act as amended by Bombay Act VIII of 1954 is extended to the whol* of 
the State of Bombay — See Bom. Acts VIII of 1954, S. 2; XCVII of 1958, S. 2 and 
Central Act XI of 1960, S. 85. To the whole of Gujarat by Guj. Act XLIX of 1961. 


Preamble 


, (1). Act 35 of 1858 did not apply to a mem¬ 
ber of a Hindu Mitakshara family owning no 
property. (1912) 23 MadLJ 706(713) 
(DB). ; (Per Sadasiva Aiyar J.) 

Jhf provisions of the Lunacy Act are 
exhaustive. A 1937 Cal 735 

<737)| ](DB). 


(3) The elaborate procedure laid down b> 
the Legislature under the Act must be strict 
ly followed. A 1930 Lah 289(291). 

(4) The jurisdiction of the Court in lunacj 
proceedings ceases on the death of the lunatic 
Proceedings in relation to the estate of i 
lunatic in general abate on the death of th< 
patient. (1970) 1 MLJ 168(170). 


. "A” In the citations stands far AIR 

fVol. 25] 4 A. M. 4 


[The Indian] Lunacy Act, 1912 


50 [Ss 2-3(4A)) 

Madhya Pradesh 

This Act as amended by the Indian Lunacy (Madhya Pradesh Amendment) Act 
l.o_, as was in force in the Mahakoshal region, is extended to and shall be in force 
m all the other regions of the State of Madhya Pradesh-Sec M. P Act XXIII of 
1938 . s - 2 and Sch., Part A, item 73. 

2. Savings.— Nothing contained in Part II shall be deemed to affect 

bvi^kv ° f any High 1 Court “f * •] over any person found to be a lunatic 
b> inquisition, or over the property of such lunatic, or the rights of any per¬ 
son appointed by such Court as guardian of the person or manager of the 
estate of such lunatic. 

[a] The words "for a Part A State"’ were omitted by 2 A. L. O., 1956. 

3. Definitions.— In this Act, unless there is anything repugnant in the 
subject or context,— 

(1) -asylum" means an asylum a [or mental hospital) for lunatics established 
or licensed '[by ‘[the Central Government or any ''[State Government]]]: 

[a] Inserted by the Lunacy (Amendment) Act, 1922 (VI of 1922). S. 2. 

[b] Substituted for the words "by Government", by A.O., 1937. 

[c] Substituted for the words "any Government in British India," by A.C.A O., 
1948. 

[d] Substituted for the words "Provincial Government"' by A.L.O., 1950 . 

(2) cost of maintenance" in an asylum includes the cost of lodging, main¬ 
tenance, clothing, medicine and care of a lunatic and any expenditure 
incurred in removing such lunatic to and from an asylum a '[together 
with any other charges specified in this behalf by the Estate Govern¬ 
ment], in exercise of any power conferred upon c [it] by this Act]: 

a] Inserted by the Lunacy (Amendment) Act, 1922 (VI of 1922), S. 2. 

b] Substituted for the words "Provincial Government” by A L.O., 1950. 

c] Substituted for the word "him", by A.O., 1937. 

(3) "District Court” means the principal Civil Court of original jurisdiction 
in any area outside the local limits for the time being of the Presi¬ 
dency-towns: 

STATE AMENDMENT 

Uttar Pradesh 

In its application to the State of Uttar Pradesh, for the colon occurring at the 
end substitute a comma and thereafter add the following: 


"and includes any other civil court not being the court of a Munsif declared in 
t-hat behalf and for such areas as may be specified by the State Government by 
notification in the Gazette, or". — U. P. Act XXIV of 1954, S. 2 and Sch. (30-11-1954). 

(4) "criminal lunatic” means any person for whose "(detention] in, or re¬ 
moval to an asylum, jail or other place of safe custody an order has 
been made in accordance with the provisions of section 466 or sec¬ 
tion 471 of the Code of Criminal Procedure, 1898, or of section 30 of 
the Prisoners Act, 1900, b (or of section 103A of the Indian Army Act, 

[a] Substituted for the word "confinement” by Repealing and Amending Act, 1923 
(XI of 1923), S. 2 and Sch. I. 

[b] Inserted by the Army (Amendment) Act, 1923 (XXXIII of 1923), S. 5. 

a[(4A) "India" means the territory of India excluding the State of Jammu 

[a] Inserted^y^ar! B States (Laws) Act, 1951 (III of 1951), S. 3 and Sch. 0-4 - 

1951). -• •- 


Section 3 (1) 


(1) One of the major principles underlying 
the Lunacy Act is prevention of detention of 
lunatws or alleged lunatics in Unlicensed or 
unauthorised places or institutions. Certainly 
lunatics in the houses of their own relauves 
or homes would not come under such a pro¬ 


hibition but where a public institution and 
not the home of the lunatic or the alleged 
lunatic admits to keep and detain a lunatic 
then the situation falls within the principle. 
A 1963 Cal 261(271) : 1963 (1) CriLJ 579 

(DB). 
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. (5) ‘'Lunatic” means an idiot or person of unsound mind: 

(ti) ‘'Magistrate” means a Presidency Magistrate, District Magistrate, Sub- 
Divisional Magistrate or a Magistrate of the first class specially em¬ 
powered by the a [State Government) to perform the functions of a 
Magistrate under this Act: 

[a] Substituted for the words "Provincial Government*’ by A.L.O., 1950. 

STATE AMENDMENTS 

Maharashtra: Gujarat: 

In its application to the whole State of Bombay (Maharashtra: Gujarat), for 
Cl. (6). substitute the following;— 

"(C) 'Magistrate* means in Greater Bombay, Presidency Magistrate and else¬ 
where a Magistrate of the first class”.—Bom. Acts VIII of 1954, S. 2 and Sch. (10-2- 
1954) and XCVII of 1958. S. 2 (w.e.f. 1-9-1959): Central Act XI of 1960, S. 85: Guj. 
Act XLIX of 1961. 

Maharashtra: 

In its application to the State of Maharashtra, in S. 3, to clause (6), add the 
following proviso:— 


Section 3 (5) 

(1) Unsoundness of mind taken by itself 
was held not sufficient to bring a person 
within the meaning of the term ' lunatic” as 
defined by the Lunacy Act of 1858 unless it 
Incapacitated him from managing his affairs, 
nor was a person who was incapable of 
managing his affairs a lunatic, unless that 
incapacity was produced by unsoundness of 
mind. (1875) 24 Suth WR 124(124) (DB) *• 
(1906) 4 CalLJ 115(117) (DB) •• (1873) 20 Suth 
WR 55(56) (DB) •• A 1969 Cal 304(306) : 
(1969) 73 CalWN 100 (DB). 

( 2 ) Mere weakness of intellect is not un¬ 
soundness of mind. (1906) 4 CalLJ 115(117, 
118) (DB). 

(3) The term "unsound mind” comprehends 
imbecility, whether congenital or arising from 
old age, as well as lunacy or mental aberra¬ 
tion resulting from disease. (1883) 7 Bom 15 
(18). 

(4) To find a person lunatic, it i s not 
enough to find that he is of undeveloped 
mind o r incapable of managing a large estate, 
out it must be shown that he is subject to 
delusions. (1905) 2 A11LJ 154(155, 150) (DB). 

No - ,P erS0n can have direct experience 
of the mind of another and the proper test 

rL^K, nlt I is coaduct A person might con- 

3 kinds of mental unsound- 
have a11 kind s of delusions 
wm.ii k S conduct remains normal, there 
dPai , !£ pov Y er under ,he Lunacy Act to 
noR«!x W ^ h T» hirn ' A 1935 Pat 423(424) (DB) *• 
Snf J UnLR , 857(86I) (DB) ‘ (“Lunatic” - 
’ niS! weak . intellect, incapable of 
SicK 8 Pr0p€rty 13 not 0n thIs account a 

jurisdt-tion under the 

■dfaSStii; dS e Court must keep m view lhe 

“tflk?t dM ,« e weei ? mere weakness of in- 
4fc-is d I ^. t l acy . as understood in the Act. 

- Iun “V°? 33 defined ^ Sec- 

Acl -is concerned, it is 

^e<ta? e f ur thp du , ty ?*x ** le . Cour t before pro- 
^er?ha 1 IS ther ,0 determine judicially whe- 
jg . ,he person sieged to be incapable of 


managing himself or his affairs is really a 
"lunatic” in this sense. A 1930 Lah 289(291). 

(7) Though Section 3 (5) defines "lunatic” 
as an idiot or a person of unsound mind the 
said words have not been defined. Both these 
terms indicate an abnormal state of mind as 
distinguished from weakness of mind or 
senility following old age. A man of weak 
mental strength cannot be called an idiot or 
a man of unsound mind. The Act is not in¬ 
tended to protect dull-witted people but 
only those who suffer from a mental disorder 
P r d S!'£ me " t of ,tte mind - A 1957 Andh 

BLJR. 536. (Unsoundness of mind 1 im- 
Phes some unusual feature of the mind as 
has tended to make it different from the 
normal and has in effect impaired the man's 

f n ap3 ftv to look after his aff&rs in a mSSTe! 
m which another person without such mental 

be able to do in lhe 
matter of his own. The idea suggests some 

de^ref 6 " 16 !? 1 -. 0 * !he mind - Whatever be its 
and i l ,s not to be confused with or 
analogous to a mere mental weak- 

(NOrT l3ck °, f . 1 A ,elligence - ) ** 1981 U p LT 12 

MW) 88 MadLW 64 5 ” ad 285(289 ' 2901 " 

tes 8) U r Undne i S , ° f mind ~ Wba t constitu- 

sr a “ 

( 9 ) Statements of near relatives that the 

Act 0) ' def i ned under s - 3 (5) of the 

undeveloped 8 as ^ * 

and thus a ab I n d orma? r and r S;f e of equiJSlum? 
in unsoundness of mind — Tii.« i. rtun ? 88 

asp* 
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"Provided that the Magistrate when dealing with a child or youthful offender 
under this Act means the Juvenile Court established under the Bombay Children 
Act, 1948 for the local area within which the child or youthful offender ordinarily 
resides; and if a Juvenile Court is not established for such local area, then the 
Courts empowered under section 8 of that Act to exercise the powers of a Juvenile 
Court;-— Mah Act 54 of 1975, S. 62 Sch. (1-1-1976). 

Mysore : 

In its application to the State of Mysore, for S. 3. clause (6). substitute the fol¬ 
lowing ;— 

"(6) "Magistrate" means a Judicial Magistrate" — Mys. Act XIII of 1965, S. 65 
and Sch. (16-9-1965). 

(7) "medical officer” means a gazetted ^medical officer in the service of the 
Government], and includes a medical practitioner declared by general 
or special order of the ^State Government] to be a medical officer for 
the purposes of this Act: 

[a] Substituted for the words "Medical Officer of Government", by A.O., 1937. 

[b] Substituted for the words "Provincial Government" by A.L.O., 1950. 

(8) "medical practitioner” means a holder of a qualification to practise medi¬ 
cine and surgery which can be registered in the United Kingdom in 
accordance with the law for the time be : ng in force for the registration 
of medical practitioners, and includes any person declared by general or 
special order of the : ‘[State Government] to be a medical practitioner 
for the purposes of this Act: 

[a] Substituted for the words "Provincial Government" by A.L.O., 1950. 

(9) "prescribed" means prescribed by this Act or by rule made thereunder: 

(10) "reception order” means an order made under the provisions of this 
Act for the reception into an asylum of a lunatic other than a lunatic 
so found by inquisition: 

(11) "relative” includes any person related by blood, marriage or adoption: 
and 

(12) "rule” means a rule made under this Act. 

a [(13) *•••*]. 

[a] Clause (13) which had been inserted by A.L.O., 1950 was omitted by Part B 
States (Laws) Act. 1951 (III of 1951), S. 3 and Sch. (1-4-1951). 

PART II 

RECEPTION, CARE AND TREATMENT OF LUNATICS 

CHAPTER II 


RECEPTION OF LUNATICS 

4. Reception of persons in asylum.— (1) No person other than a crim.nal 
lunatic or a lunatic so found by inquisition shall be receivedI or dejjned “ “ 
asylum without a reception order save as provided by sections 8 16 and W. 

Provided that any person in charge of an asylum i may. with the conse ^ ® 
two of the visitors of such asylum, which consent shall not be given except 


Section 3 (il) 

(1) A narrow construction should not be 
placed upon the term ’'relative". The brother 
of the wife is related by marriage to the hus- 
band of his sister and is, therefore, a rela¬ 
tive” within Section 3 (11). A 1918 Cal 353 
(354) (DB). 

Section 4 

(1) The Act de-i.i specifically and under 
separate headings with two branches of pro¬ 
ceedings e? luCive and judicial. Any person 


considering himself aggrieved by an execu¬ 
tive order passed by the District Magistrate 
may apply under Part III for a regular in¬ 
quisition conducted by a judicial Officer. 
The result of such inquisition is conclusive 
and overrides and overrules any order which 
may have been passed summarily by the ex¬ 
ecutive authority. Under this Act the orders 
passed by the District Magistrate under 
Part II are purely executive and cannot form 
the subject matter of a revision application 
to the High Court. A 1924 Lah 55(57, 58) : 2‘J 
CriLJ 664 (DB). 
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upon a written application from the intending boarder, receive and lodge as a 
boarder in such asylum any person who is desirous of submitting himself to 
treatment. 

(2) A boarder received in an asylum under the proviso to sub-section (1) 
shall not be detained in the asylum for more than twenty-four hours after he 
has given to the person in charge of the asylum notice in writing of his desire 
to leave such asylum. 

OBJECTS AND REASONS 


"We have added proviso to clause 4 to per¬ 
mit of a person being received into an asy¬ 
lum as a voluntary boarder without a recep¬ 
tion order. We regard this provision as one 


which is likely to be of considerable value. 
It is based on similar provisions in the Eng¬ 
lish and Scotch law.”—S. C. R. 


STATE AMENDMENTS 


Andhra Pradesh: 


In its application to the State of Andhra Pradesh, the amendment to S. 4 (1) is 
the same as that of Tamil Nadu — See Act 30 of 1953, S. 53. 

Tamil Nadu : 

In 'If appUcation to the state of Tamil Nadu, in sub-section (1) of section 4 for 
tne words and figures "save as provided by sections 8. 16 and 98,” the words, figures 
and letter "save as provided by sections 8, 16 anti 98 of this Act and by section 39-A 
uLo Pnsons Act ’ 1894 ” sha11 be substituted.—T. N. Act XIV of 1938, S. 3 (25-10- 

Reception orders on petition 

order'shari P be a mal f0 lwT?>' i0n 0rder — . (1) An , B'“" «»r a reception 
the Magistrate with-n petltl0n accom P anied by a statement of particulars to 
orLari* ° f Wh ° Se jurisdiction alleged lunatic 

two mecUcal b he f °™ prescribed and shall be supported by 

shall be from a medica'l “offiS" 3 * * ° f Pap6r ’ 006 ° f Whkh certificates 

or assistant*ofThe ^1 il^t. medica ) certificates is stoned by any relative, partner 
a^d where the ner^ ^ ? ° f the P f tioner ’ the petition shall state the fact 
relatedTo^h^lwiaTc 1 orT^etttioner. reIatlve ’ tha ™ in which he is 

presfnle^L'antTuirT^nTnTT 340 W i M f her any previous application has been 
Court and if such the . of the alleged lunatic in any 

made thereon Sat, ffSSSwt ° f the ° rd " 

[a] Substituted for the words "Provincial Government” by A.L.O., 1950 

[b] For such notification by the Government of- 
Assam, see Assam Gaz., 1917, Pt. II, p 1304 ; 

Bengal, see Cal. Gaz.. 1913 , Pt. I, p. 1630; 

^T!L and f 30(1 ° GaZ ” 1913 ’ Pt ", p. 1392. 

Bombay, see local Rules and Orders, 1924, Vol. II p 694- and tw, r- 

18-12-1952, Pt. IV-A, p. 1034 and ibid. £££% £l ^ ^ G#Z * 
Madras^amu N adu now), see Madras Local Rules and Orders. 1923. Vol I, 


apfficati™ JhojWh. » reception order on an 
eEra, Ss - 5 and 6 was already in 
Stt 00 proceedings cannot be 
““Pensed with. Mere existence of the recep- 


Section 5 


^® ^niana 
AndhWR 201 A 1976 ADdhPra 83(84 1 : 0975 
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Manipur, see Manipur Gaz. f 17-6-1959. 

[c] Substituted for the words "Gazette of India" by A.O., 1937. 

OBJECTS AND REASONS 


"We have made two alterations in clause 5 
which call for attention. In the first place 
we have provided that if either of the medi¬ 
cal certificates which are filed with a peti¬ 
tion is made by a relative, assistant or part¬ 
ner of the lunatic or of the petitioner this 
fact must be stated in the petition. We 
have not thought it expedient to follow the 
English law in absolutely debarring particu¬ 
lar relatives of the petitioner from granting 
medical certificates as we think that such a 
drastic provision might cause grave incon¬ 


venience in this country.If. however, 

the drafters who certify to the insanity of 
the alleged lunatic are relatives or partners 
or assistants of the lunatic or the petitioner, 
this fact will be brought prominently to the 
notice of the Court in virtue of [S. 5 (2)1. We 
have further provided that when any peti¬ 
tion is made to a Magistrate for a reception 
order the Magistrate shall be furnished with 
information of any previous enquiries which 
have been made in any Court into the sanity 
of the alleged lunatic and the result (if any) 
of such enquiries.'*—S.C.R. 


6 . Application by whom to be presented.— 5 f(l) Subject to the provisions 
of sub-section (3) the petition shall be presented by the husband or wife of 
the alleged lunatic, or, if there is no husband or wife or the husband or wife 
is prevented by reason of insanity, absence from India or otherwise from 
making the presentation, by the nearest relative of the alleged lunatic who is 
not so prevented.] 

(2) b [If (he petition is not presented by the husband or wife, or, where 
there is no husband or wife, by the nearest relative of the alleged lunatic, 
the petition] shall contain a statement of the reasons why it is not so present¬ 
ed, and of the connection of the petitioner with the alleged lunatic, and the 
circumstances under which he presents the petition. 

(3) No person shall present a petition unless he has attained the age of 
majority as determined by the law to which he is subject, and has within 
fourteen days before the presentation of the petition, personally seen the said 
lunatic. 

(4) The petition shall be signed and verified by the petitioner, and the 
statement of prescribed particiffars by the person making such statement. 

[a] Substituted for the original sub-section, by the Lunacy (Amendment) Act. 1926 
(V of 1926), S. 2. 

[b] Substituted for the words "if the petition is not so presented, it”, ibid. 


OBJECTS AND REASONS 


"Clause 6 of the Bill as it originally stood 
laid down that no petition should be pre¬ 
sented by any person under the age of 21, 
and in this respect the Bill followed the Eng¬ 
lish law. The law of majority in India, 
however, differs materially from the English 


law. and in view of this we have amended 
the Bill so as to provide that no person shall 
file a petition under this section unless he 
has attained the age of majority as determin¬ 
ed by the law to which he is sublet. — 
S. C. R. 


7. Procedure upon petition for reception order.— (1) Upon the presenta¬ 
tion of the petition the Magistrate shall consider the allegations m the peti¬ 
tion and the evidence of lunacy appearing by the medical certificates. 


(2) If he considers that there are grounds for proceeding further, he shall 
personally examine the alleged lunatic unless for reasons o e recor e 
writing he thinks it unnecessary or inexpedient so to do. 

(3) If he is satisfied that a reception order may properly be made forth- 
with, he may make the same accordingly. 

(4) If he is not so satisfied, he shall fix a date (notice whereof shall be 
given to the petitioner and to any other person to whom in the opinion of the 


Section 7 


(1) Property guardian for lunatic — Ex¬ 
ception order on application under Ss. 5 and 
6 already existing against lunatic — Existence 


f reception order will not dispense with the 
iquisition. A 1976 AndhPra 83 : (197a) 2 An 
VR 201. * * ' ' ‘ •' 
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Magistrate notice should be given) for the consideration of the petition, and 
he may make such further or other inquiries of or concerning the alleged 
lunatic as he thinks fit. 

8. Detention of alleged lunatic pending inquiry.— Upon the presentation 
of the petition, the Magistrate may make such order as he thinks fit for the 
suitable custody of the alleged lunatic pending the conclusion of the inquiry. 

9. Consideration of petition.— The petition shall be considered in private 
in the presence of the petitioner, the alleged lunatic (unless the Magistrate in 
his discretion otherwise directs), any person appointed by the alleged lunatic 
to represent him and such other persons as the Magistrate thinks fit. 

O r d er - (1) At the time appointed for the consideration of the peti¬ 
tion, the Magistrate may either make a reception order or dismiss the peti¬ 
tion, or may adjourn the same for further evidence or inquiry, and may make 
such order as to the payment of the costs of the inquiry by the person upon 
whose application it was made, or out of the estate of the alleged lunatic if 
found to be of unsound mind, or otherwise as he thinks fit. 

(2) If the petition is dismissed, the Magistrate shall record in writing his 
reasons for dismissing the same, and shall deliver or cause to be delivered to 
the petitioner a copy of such order. 

11. Further provisions as to reception orders on petition.— No reception 
order shall be made under section 7 or section 10. save in the case of a luna¬ 
te who is dangerous and unfit to be at large, unless_ 

(a) the Magistrate is satisfied that the person in charge of an asylum is will¬ 
ing to receive the lunatic, and 

(b) the Petitioner or some other person engages in writing to the satisfac¬ 
tion of the Magistrate to pay the cost of maintenance of the lunatic. 


OBJECTS AND REASONS 


"We have amended clause 11 of the Bill so 
as to make it the duty of a Magistrate to call 
for reasonable security for the payment of 

E* 2°?t. s ? f the mai ntenance of a lunatic ad¬ 
mitted into an asylum on petition, and we 
,,f n v ® farther provided that before any 
lunatic is sent to an asylum on a reception 


order founded on petition the Magistrate 
must be assured that there is some asylurr 
of which the person in charge is willing tc 
receive the lunatic. We have at the some 
time reserved full power to the Magistrate 
to commit dangerous lunatics to asylums 
without restriction.'’—S.C.R. 


a recentfon oar'll 0 S “ bstitute for the P^son fipon whose application 

a recept.on order has been made.- (1) The Magistrate may, subject to the 

provisions of this section, by order in writing (hereinafte/referred to as an 

order of substitution), transfer the duties and responsibilities under this Act of 

the person on whose petition a reception order has been made to any other 

person who iswilling to undertake the same, and such X r person shall 

ne»if eUP °H be deen ? ed for the purposes of this Act to be the person on whose 
l P a ‘ ‘ 0n . the reception order was made, and all references in this Act to <uch 
last-mentioned person shall be construed accordingly: 

wb«f r0Vl *l ed t *? t n ° such order of substitution shall release the person unnn 
whose petition the reception order was made or, if he is dead his Wai P 

Sf Ve ,r0m any liabi,ity border 


Section 10 

a (1) re I r tdu y °* the Magistrate passing 

care iht Pt i,« order to follow with great 

th£ 0visions Pf the Act and to show 

Sind g T^ ^t Proceedings. A 1936 

,na i58(lo7) : 37 CriU 1032 (DB). 

Section 11 

manager of estate 
g* uutoc cannot rely on order under Ss. 11 


Such , person must follow proa 

?s^c d a fo 35 8 f taMns ^ -*'• 

Section 11 -a . 

Person seeking to be manager of estat 
rely on order under Ss 1 


.. 
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(2) Before making any order of substitution, the Magistrate shall send a 
notice to the person upon whose petition the reception order was made if he 
is alive, and to any relative of the lunatic to whom, in the opinion of the 
Magistrate, notice should be given: the notice shall specify the name of the 
person in whose favour it is proposed to make such order and the date, wh'ch 
shall be not less than twenty days from the sending of the notice, upon which 
any objection to the making of the order will be considered. 

(3) On such date or any subsequent date to which the proceedings may 
-e adjourned, the Magistrate shall consider any objection made by any person 
to whom notice has been sent, or by any other relative of the lunatic, and 
shall receive all such evidence as may be produced by or on behalf of any of 
such persons and such further evidence, if any, as ihe Magistrate thinks ne¬ 
cessary. and may thereafter make or refrain from making an order of substitu¬ 
tion: 

Provided that, if the person on whose petition the reception order was 
made is dead and any other person is willing and. in the op : nion of the Magis¬ 
trate. fitted to undertake ihe duties and responsibilities under this Act of such 
first-mentioned person, the Magistrate shall make such an order. 

(4) If in proceedings under this section any question arises as to the per- 
• on to whom the dut : es and responsibilities under th : s Act of a person upon 
whose petition a reception order has been made shall be entrusted, the Magis¬ 
trate shall give preference to the person who is the nearest relative of the 
lunatic, unless, for reasons to be recorded in writing, the Magistrate considers 
-hat such preference would not be in the interests of the lunatic. 

• I • 

(5) The Magistrate may make such order for the payment of the costs of 
an inquiry under th s section by anv person who is a party thereto or out of 
the estate of the lunatic, as he thinks fit. 

(6) Any notice under sub-section (2) may be sent by post to the last 
known address of the person for whom it is intended.] 

(a) Inserted by the Lur.acy (Amendment) Act. 1926 iV of 1926). Section 3. 

a (llB.] Reception order in case of lunatics from foreign States in India.— 
(1) When an arrangement has been made with any foreign European State 
with respect to the reception of lunatics in asylums in b [India], the c (Central 
Government] may, by notification in the ‘'[Official Gazette], direct that the 
reception orders may be made under this Act in the case of any lunatic or 
class of lunatics residing in the territories in India of such fore : gn European 
State, and shall in such notification specify the e [State] or °[States] witliin 
which such reception orders may be made. 

(2) On publicat : on of a notification under sub-section (1), the provisions of 
this Act as to the making of receDtion orders on petition and for temporary 
detention in suitable custody shall apply in the case of such lunatics, with 
the following modifications, namely:— 

fa) an application for a reception order may be made by petition presented 
by su^h officer or agent of the foreign State in which the alleged luna¬ 
tic ordinarily resides, as may by general or special order be approved by 
the f [Stale Government] in this behalf; 

(b) -he functions of the Magistrate shall be performed by such officer as 
the f (State Government] may, by general or special order, appoint in 
this behalf, and such officer shall be deemed to be the Magistrate hav¬ 
ing jurisdiction over the alleged lunatic for all the purposes of the 
said provisions; 

(c) for the purposes of sections 5 and 1ft (1), the expressions "medical offi¬ 
cer” and "medical practitioner” shall include such person or class of 
persons as the f [State Government] may specify in this behalf; 

(d) the Magistrate may in his discretion extend the period prescribed by 
section 19 within which the alleged lunatic must have been medically 
examined; and 
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(e) sections fj (1), (2), (3), 11. E [11A] and 34 of the Act, shall not apply, and 
with such other modifications, restrictions or adaptations as the ^Central 
Government] may. by notification in the d [Official Gazette], direct for 
the purpose of facilitating the application of the said provisions. 

(3) A reception order made under this section shall be deemed to be a re¬ 
ception order made under sect on 7 or section 10, as the case may be. 

[a] This section was originally inserted as Section 11-A by the Lunacy 'Amend¬ 
ment! Act. 191ft (XII cl and was renumbered as Section 11-B. ibid, 1926 

(V of 1926). Section 3. 

[b] Substituted for the words "the States” by Part 8 States (Laws) Act, 1951 (III 
of 1951). Section 3 and Schedule (1-4-1951). 

[c] Substituted for the words "Governor-General in Council" by A.O . 1937. 

[d] Substituted for the words “Gazette of India”, ibid. 

[e] Substituted for the words “Province” or "Provinces" by A.L.O., 1950. 

[f] Substituted for the words "Provincial Government", ibid. 

[g] Inserted by Act V of 1926. Section 4. 


Reception orders otherwise than on petition 

12. Reception order in case of European lunatic soldier, sailor or air¬ 
man.— When any European who is subject to the provisions of the Army 
Act, “[the Naval Discipline Act or that Act as modified by the Indian Navy 
(Discipline) Act, 1934], b [the Air Force Act or the Indian Ay- Force Act, 
1932] has been declared a lunatic in accordance with the provisions of the 
military, a [naval) 'tor air force] regulations in force for the time being, and 
it appears to any administrative medical officer that he should be removed 
to an asylum, such administrative medical officer may, if he thinks fit, make 
a reception order under his hand for the admission of the said lunatic into 
any asylum which has been duly authorised for the purpose by the 'HCentral 
Government.] 

[a] Inserted by the Amending Act. 1934 (XXXV of 1934). Section 2 and Sche¬ 
dule 

[b] Substituted for the'words "or the Air Force Act" by the Air Force Act, 1932 
(XIV of 1932), Section 130 and Schedule. 

[c] Inserted by the Repealing and Amending Act, 1927 (X of 1927). Section 2 and 
Schedule I. 

[d] Substituted for the words "Governor-General in Council” by A.O., 1937. 

13. Powers and duties of police in respect of wandering or dangerous 
lunatics and lunatics cruelly treated or not under proper care and control.— 

i ) Every officer in charge of a police-station may arrest or cause to be ar¬ 
rested all persons found wandering at large within the limits of his station 
whom he has reason to believe to be lunatics, and shall arrest or cause to be 
arrested all persons within the limits of his station whom he has reason to 
believe to be dangerous by reason of lunacy. Any person so arrested shall 
be taken forthwith before the Magistrate. 


(1) There is no law w-hich authorises the 
ij** 2 r a Ma ® s,rale ^ the exercise of 
police duties or an officer in command of a 
cantonment in consequence of a bona fide 
onW that a person Is dangerous by reason 
°* ac tual lunacy, to put him into confine 
tnent In order that he may be visited and 
by medical officers and to keep 
“m to confinement until such officers can 
themselves justified in reporting whether 
j*tflon is a dangerous lunatic or not: a 


Section 13 




■A“ In the citations stands for AIR 


fortiori this cannot be done in the case of a 
bona fide belief of danger from impending 

(PC)'* <1M3> 9 C>l 341(354) : 9 to* App 152 

(2) Powers of Police Officer to arrest luna¬ 
tic person — Police Officer must exercise 
due care In exercising powers under Sec. 13, 
«eia, in the circumstances of the case that 
mere information that a certain person was 
trowing stones or abusing others could not 
by ittelf be an v reason to believe that he is a 
lunatic. 1961 JabLJ 551(552). 
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(2) Every officer in charge of a police-station who has reason to believe 
that any person within the limits of his station is deemed to be a lunatic and 
is not under proper care and control, or is cruelly treated or neglected by 
any relative or other person having the charge of him. shall immediately re- 
porl the fact to the Magistrate. 

OBJECTS AND REASONS 


"We have amended clause 13 so as to give that the Police should be bound to arrest 
the police discretionary power as to the ar- such lunatics in all cases".—S.C.R. 
rest of wandering lunatics. We do not think 


14. Reception order in case of wandering and dangerous lunatics.— 
Whenever any person is brought before a Magistrate under the provisions of 
sub-section (1) of section 13. the Magistrate shall examine such person, and 
if he thinks that there are grounds for proceeding further, shall cause him 
to be examined by a medical officer, and may make such other inquiries as 
he th’nks fit; and if the Magistrate is satisfied that such person is a lunatic 
and a proper person to be detained, he may, if the medical officer who has 
examined such person gives a medical certificate with regard to such person, 
make a reception order for the admission of such lunatic into an asylum : 


Provided that, if any friend or relative desires that the lunatic be sen', to 
a licensed asylum and engages in writing to the satisfaction of the Magistrate 
to pay the cost of maintenance of the lunatic in such asylum, the Magistrate 
§hall, if the person in charge of such asylum consents, make a reception 
order for the admission of the lunatic into the licensed asylum mentioned in 
the engagement; 

Provided further that if any friend or relative of the lunatic enters into 
a bond with or without sureties for such sum of money as the Magistrate 
thinks fit. conditioned that such lunatic shall be properly taken care of. and 
shall be prevented from doing injury to himself or to others, the Magistrate, 
instead of mak'ng a reception order, may, if he thinks fit, make him over to 
the care of such friend or relative. 


OBJECTS AND REASONS 


"Clause 14 has been mollified so as to 
leave fit to the discretion of the Magistrate 
to send the lunatic to a medical officer in¬ 
stead of calling in medical officer to exa¬ 
mine the lunatic; further, under the clause 
as amended, it will be unnecessary for the 
Magistrate to send the alleged lunatic for 


medical examination if. when such lunatic 
is produced before him. the Magistrate 
should think it unnecessary to proceed witn 
the enquiry. We have further amended this 
clause so as to admit of a Magistrate send¬ 
ing a lunatic to a private asylum only when 
the person in charge of such asylum con¬ 
sents to receive such lunatic.”—S.C.R. 


15. Order in case of lunatic cruelly treated or not under proper care 
and control.—(1) If it appears to the Magistrate, on the report of a police 
officer or the information of any other person, that any person within the 
limits of his jurisdiction deemed to be a lunatic is not under propel ca r ' 
control or is cruelly treated or neglected by any relative or other person 
having the charge of him. the Magistrate may cause the all ®«^ l«n ^ ^ 
be produced before him. and summon such relative or other p 
ought to have the charge of him. ___ 


Section 14 

- (1) Where Section 14 applies to a case by 
reason of Section 15 (3) the two Provisos of 
Section 14 also apply if the facts* 
to attract their application. A 1936 Sind 1 d 6 
(1571 : 37 CriLJ 1032 (DB). 

(2) Section 33 only applies to an admitted 
lunatic detained under Ss. 14. 15 or JJ a pd 
not otherwise. A 1963 Cal 261(273) : 1963 (1) 
CriLJ 579 (DB). 


Section 15 

(1) The words of Section 15 (1) arc wide 
in their scope. A Magistrate has jurisdiction 
to direct detention of a person as a lunatic 
on information contained in official correspon¬ 
dence and a personal presentation of a written 
complaint is not necessary. A 1936 bind lob 
(157) : 37 CriLJ 1082 (DB). 

(2» The words "such relative or person” re¬ 
late to “or is cruelly treated or neglected by 
any relative or other person having charge or 
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(2) If such relative or other person is legally bound to maintain the al¬ 
leged lunatic, the Magistrate may make an order for such alleged lunatic be¬ 
ing properly cared for and treated, and, if such relative or other person wil¬ 
fully neglects to comply with the said order, the Magistrate may sentence 
him to imprisonment for a term which may extend to one month. 

(3) If there is no person legally bound to maintain the alleged lunatic, 
or if the Magistrate thinks fit so to do, he may proceed as prescribed in sec¬ 
tion 14, and upon being satisfied in manner aforesaid that the person deem¬ 
ed to be a lunatic is a lunatic and a proper person to be detained under 
care and treatment may, if a medical officer gives a medical certificate with 
regard to such lunatic, make a reception order for the admission of such luna¬ 
tic into an asylum. 

16. Detention of alleged lunatic pending report by medical officer.— (1) 
When any person alleged to be a lunatic is brought before a Magistrate 
under the provisions of section 13 or section 15, the Magistrate may, by an 
order in writing, authorise the detention of the alleged lunatic in suitable 
custody for such time not exceeding ten days as may be, in his opinion, ne¬ 
cessary to enable the medical officer to determine whether such alleged luna¬ 
tic is a person in respect of whom a medical certificate may be properly 
given. 

(2) The Magistrate may, from time to time, for the same purpose by 
order in writing, authorise such further detention of the alleged lunatic for 
periods not exceeding ten days at a time as he thinks necessary: 

Provided that no person shall be detained in accordance with the provi¬ 
sions of this section for a total period exceeding thirty days from the date 
on which he was first brought before the Magistrate. 

17. Commissioner of Police, etc., to act in the Presidency-town.—All acts 
which the Magistrate is authorised or required to do by sections 14, 15 or 1C 


Section 15 (contd.) 

him.” Where an order under Section 15 (1) is 
passed on the ground that the alleged lunatic 
is not under proper care or control and not 
on the ground that he is cruelly treated or 
neglected, there is no necessity of formally 
summoning the relatives of the lunatic with 
whom he is living. It is sufficient if the 
Magistrate calls and speaks to the relatives, 
although he does not formally summon them. 
A 1936 Sind 156(157) : 37 CriLJ 1082 (DB). 

(3) Where an Additional District Magistrate 
passes a reception order under Section 15, the 
question of maintance of lunatic has to be de¬ 
cided-under Section 88 either by the High 
Court or by the District Court. The Magist- 
ra * e gets without jurisdiction in passing 
order for costs of maintenance. (1938) 40 Pun 
LR 496(497). 

(4) Section 33 only applies to an admitted 
lunatic detained under Sections 14, 15 or 17 

otherwise. A 1963 Cal 261 (273): 1963 
«) CriLJ 579 (DB). 

(5) Act does not override provisions of 
Section 488. Criminal P. C — Petition under 

■ * 88 by , lunatic wife for maintenance 

i P5°P er and Section 15 was inapposite. A 
1971 Mad 149(150) ; (1970) 1 MadLJ 494. 

Section 16 

♦hi 1 * pu / pose °f Section 16 is to limit 
crtKeroaHn of T . d * t * ntlon tor the purpose of 

befor !- ! ]} e expir y of ten days, 
He Magistrate ■ is satisfied with the medical 
officer’s report and . thr niedlS offiT 


cei: himself does not reauire full ten days 
there is nothing to prevent him from varying 
his order and shortening the period of deten¬ 
tion. A 1936 Sind 156(157) : 37 CriLJ 1082 
(DB). 

(2) Civil Surgeon is not the only medical 

officer within the provisions of Section 16. 
Medical Officer according to Section 2 (7) 

means a "gazetted medical officer”. More¬ 
over, when certificate granted by another 
medical officer is counter-signed by the Civil 
Surgeon it is in effect with his certificate. A 
1936 Sind 156(157) : 37 CriLJ 1082 (DB). 

(3) Section 16 which relates only to the 
temporary detention of the alleged lunatic 
for a specific time for the purpose of ob¬ 
servation by medical officer also applies to a 
case when Magistrate acting under S. 14 
thinks detention necessary for the purpose of 
fteowaUpn. A 1936 Sind 156(157) : 37 CriLJ 
UJ82 (DB). 

Section 17 


U) i he Lunacy Act does not authorise th 
commissioner of Police to delegate powers t 
Deputy Commissioner. Section 6, Madras CJt 

rnmrnt ultra u vi «* 08 L ° Cal Legislate 

cannot confer on the Commissioner of Polic 
authority to delegate powers which are cor 
l e ™ on him by an Act of the Impede 
Legislature. 1936 MadWN 1136(1136) (DB). 

„iiS,v e Sl\ 0t? onl3 f applies to an admitte 
lunatic detained under Sections 14. 15 or 1 

(if cSLj 1 5S' W <Sb, A - 106S 0,1 261(2,31 : 186 
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may be done in the Presidency-towns a ( * * • ] by the Commissioner of Po¬ 
lice; and all duties which an officer in charge of a police-station is authoris¬ 
ed or required to perform may be performed in any of the Presidency-towns 
by an officer of the police force not below the rank of an inspector. 

|a] The words "or Rangoon'' were omitted by A.O., 1937. 


STATE AMENDMENTS 


Maharashtra: Gujarat: 

In its application to the whole of the State of Maharashtra, in Section 17,— 

(a) for the words "in the Presidency-towns", substitute the words "in the areas 
for which the Commissioners of Police have been appointed*'; 


(b) for the words "any of the Presidency-towns", substitute the words "any of 
the said areas"; 

(c) in the marginal note, for the words "in the Presidency-town", substitute "in 
the area under his charge".— Bom. Act LVI of 1959, Section 3 and Schedule 
(4 1-1960) and Guj. Act XLIX of 1961. 

Further provisions as to reception orders and medical certificates 


18. Medical certificates.— (1) Every medical certificate under this Act 
shall be made and signed by a medical practitioner or a medical officer, as 
the case may be, and shall be in the form prescribed. 


(2) Every medical certificate shall state the facts upon which the person 
certifying has formed his opinion that the alleged lunatic is a lunatic, dis¬ 
tinguishing facts observed by himself from facts communicated by others; and 
no reception order on petition shall be made upon a certificate founded only 
upon facts communicated by others. 

(3) Every medical certificate made under this Act shall be evidence of 
the facts therein appearing and of the judgment therein stated to have been 
formed by the person certifying on such facts, as if the matter therein ap¬ 
pearing had been verified on oath. 

19. Time and manner of medical examination of lunatic. (1) A recep¬ 
tion order required to be founded on a medical certificate shall not be made 
unless the person who signs the medical certificate, or. where two certificates 
are requ ; red, each person who signs a certificate lias personally examined 
the alleged lunatic, in the case of an order upon petition, not more than 
seven clear days before the date of the presentation of the petition, and. in 
an other cases not more than seven clear days before the date of the order. 


(2) Where two medical certificates are required, a reception order shall 
not be made unless each person signing a certificate has examined the alleg¬ 
ed lunatic separately from the other. 


20. Authority for reception.— A reception order, if the same appears to 
be in conformity with this Act, shall be sufficient authority for the petitioner 
or any person authorised by him. or in the case of an order not made upon 
petition, for the person authorised so to do by the person making the order, 
to take the lunatic and convey him, to the place mentioned in such order 
and for his reception and detention therein, or in any asylum to which he 
may be removed in accordance with the provisions of this Act, and the order 
may be acted on without further evidence of the signature or of the jurisdic¬ 
tion of the person making the order: 

a [Provided that no reception order shall continue to have effect 
(a) after the expiry of thirty days from the date on which it was made, 
unless the lunatic has been admitted to the place mentioned therein 
within that period, or 


Section 18 


(1) Omission to give medical certificate in 
Form III 'of Schedule 1 — Effect — Medical 


certificate not rendered valueless. A 1969 Pat 
33(41) : 1968 BUR 536. 
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(b) after the discharge, under the provisions of this Act, of the lunatic 
from such place or from any asylum to which lie may have been re¬ 
moved,] 

[a] Inserted by Lunacy (Amendment) Act, 1923 (XXXII of 1923,) Section 2. 

21. Copy of reception order to be sent to person in charge of asylum.— 
Any authority making a reception order under this Part shall forthwith send 
a certified copy of the order to the person in charge of the asylum into 
which such lunatic is to be admitted. 

22. Restriction as to asylums into which reception orders may direct ad¬ 
mission.— Subject to the provisions of section 85, no Magistrate shall make a 
reception order for the admission of any lunatic into 5 jany Government 
asylum] outside the State in which the Magistrate exercises jurisdiction. 

[a] Substituted for the words "any asylum established by Government” by A.O, 
1937. 

Detention of lunatics pending removal to asylum. 

23. Detention of lunatics pending removal to asylum.— When any recep¬ 
tion order has been made under sections 7, 10, 14 or 15, the Magistrate may, 
for reason to be recorded in writing, direct that the lunatic, pending his re¬ 
moval to an asylum, be detained in suitable custody in such place as the 
Magistrate thinks fit. 

Reception and detention of criminal lunatics. 

24. Reception and detention of criminal lunatics.— An order under sec¬ 
tion 466 or section 471 of the Code of Criminal Procedure, 1898, or under 
section 30 of the Prisoners Act, 1900 °[or under section 103A of the Indian 
Army Act, 1911], directing the reception of a criminal lunatic into any 
asylum which is prescribed for the reception of criminal lunatics shall be 
sufficient authority for the reception and detention of any person named 
therein in such asylum or in any other asylum to which he may be lawfully 
transferred. 

[a] Inserted by the Army (Amendment) Act. 1923 (XXXIII of 1923), Section 5. 

Reception after inquisition 

25. Reception after inquisition.—A lunatic so found by inquisition may 
be admitted into an asylum— 

(1) in the case of an inquisition under Chapter IV, on an order made by 
6r under the authority of, the High Court; 

(2) in the case of an inquisition under Chapter V, on an order made by 
the District Court. 

26. Order for payment of cost of maintenance of lunatic.— (1) When 
any lunatic has been admitted into an asylum in accordance with the provi- 
sk>ns of section 25, the High Court or the District Court, as the case may 
be shall, on the application of the person in charge of the asylum, make an 
order for the payment of the cost of maintenance of the lunatic in the 
asylum, and may from time to time direct that any sum of money payable 
under such order shall be recovered from the estate of the lunatic or of any 
person legally bound to maintain him: 

Provided that if at any time it shall appear to the satisfaction of the 
Court that the lunatic has not sufficient property, and that no person legally 
bound to maintain such lunatic has sufficient means for the payment of such 
cost, the Court shall certify the same instead of making such order for the 
payment of the cost as aforesaid. 


Section 24 

>•> Under Lunacy Act the Magistrate is no 
_e *. required to report cases under Sec- 
^ (1), Criminal P. C.. for the 

S®** °* the Local Government but is 



himself competent to direct the reception of a 
criminal lunatic into any asylum which Is 
prescribed for the reception of criminal 
lunatics. A 1915 LowBur 34(35) : 16 CriLJ 
670. 
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121 An order under sub-section (1) shall be enforced in the same man¬ 
ner and .shall be of the same force and effect and subject to the same ap¬ 
peal as a decree made by the Court in a suit in respect of the property r r 
person therein mentioned. 

Amendment of order or certificate 

27. Amendment of order or certificate.— If, after the reception of any 
lunatic into any asylum on a reception order, it appears that the order upon 
which he was received or the medical certificate or certificates upon which 
such order was made is or are defective or incorrect, the same may at any 
time afterwards be amended by the person or persons signing the same with 
the sanction of two or more of the visitors of the said asylum, one of whom 
shall be a medical officer. 

CHAPTER III 

CARE AND TREATMENT 

Visitors 

28. Appointment of visitors.— (1) The a [State Government] shall appoint 
for every asylum not less than three visitors, one of whom at least shall be 
a medical officer. 

(2) The Inspetcor-General of Prisons (where such office exists) shall be 
a visitor ex officio of all the asylums within the limits of his jurisdiction. 

[a] Substituted fer the words "Provincial Government'’ by A.L.O., 1950. 

29. Monthly inspection by visitors.— Two or more of the visitors, one of 
whom shall be a medical officer, shall, once at least in every month, toge¬ 
ther inspect every part of the asylum of which they are visitors, and see 
.and examine, as far as circumstances will permit, every lunatic and boarder 
therein, and the order and certificate for the admission of every lunatic ad¬ 
mitted since the last visitation of the visitors, and shall enter in a book to 
be kept for that purpose any remarks which they may deem proper in re¬ 
gard to the management and condition of the asylum and the inmates there¬ 
of. 

30. Inspection of criminal lunatics by Inspector-General or visitors. 

(1) When any person is "[detained] under the provisions of section 460 or 
section 471 of the Code of Criminal Procedure, 1898 b [or under the provisions 
of section 103A of the Indian Army Act, 1911], the Inspector-General of Pri¬ 
sons, if such person is "[detained] in a jail or the visitors of the asylum or 
any two of them, if he is "[detained] in an asylum, may visit him in order 
to ascertain his state of mind; and he shall be visited once at least in every 
six months by such Inspector-General or by two of such visitors as afore¬ 
said; and such Inspector-General or visitors shall make a special report as to 
the state of mind of such person to the authority under whose order he is 
"[detained]. 

(2) The ‘[State Government] may empower the officer in charge of the 
jail in which such person may be "[detained] to discharge all or any of the 
functions of the Inspector-General under sub-section (1). 

[a] Substituted for the word "confined'’ by the Repealing and Amending Act, 
1923 (XI of 19231, Section 2 and Schedule. 

[b] Inserted by the Army (Amendment) Act, 1923 (XXXIII of 1923), Section 5. 

[c] Substituted for the words "Provincial Government” by A L.O., 1950. 

Discharge of lunatics 

31 Order of discharge from asylum by visitors.— (1) Three of the visi¬ 
tors of any asylum, of whom one shall be a medical officer, may, by order 
in writing, direct the discharge of any person detained in such asylum, and 
such person shall thereupon be discharged; 

Provided that no order under this sub-section shall be made in the case 
of a person detained under a reception order under section 12, or, in the 
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case of a criminal lunatic, otherwise than as provided by section 30 of the 
Prisoners Act, 1900. 

(2) When such order is made, if the person is detained under the order 
of any public authority, notice of the order of discharge shall be immediate¬ 
ly communicated to such authority. 

32. Discharge of lunatics in other cases and of European military luna¬ 
tics-— (1) A lunatic detained in an asylum under a reception order, made on 
petition, shall be discharged if the person on whose petition the reception 
order was made so applies in writing to the person in charge of the asylum: 

Provided that no lunatic shall be discharged under the provisions of sub¬ 
section (1) if the officer in charge of the asylum certifies in writing that the 
lunatic is dangerous and unfit to be at large. 

(2) A person detained in an asylum under a reception order made under 
section 12 shall be detained therein until he is discharged therefrom in ac¬ 
cordance with the military a f , naval] b lor air force] regulations in force for 
the time being, or until the officer making the order applies for his transfer 
to the military a [ , naval] b [or air force] authorities in view to his removal 
to England. 

(3) Whenever it appears to the officer in charge of an asylum that the 
discharge of a person therein detained under an order made under section 12 
is necessary either on account of his recovery, or for any other purpose, such 
person shall be brought before the visitors of the asylum, and on the visitors 
recording their opinion that the discharge should be made, the General or 
other Officer Commanding the division, district, brigade, or force, or other 
officer authorised to order the admission of such persons into an asylum, shall 
forthwith direct him to be discharged, and such discharge shall take place 
tn accordance with the military a [ , naval] b [or air force] regulations in force 
for the time being. 

]a] Inserted by the Amendment Act, 1934 (XXXV of 1934), Section 2 and Sche- 

dule. 

[b] Inserted by the Repealing and Amending Act, 1927 (X of 1927), Section 2 and 

Schedule I. 


33. Order of discharge on undertaking of relative for due care of the 
lunatic.—When any relative or friend of a lunatic detained in any' asylum 
under the provisions of sections 14, 15 or 17 is desirous that such lunatic 
shall be delivered over to his care and custody, he may make application to 
the authority under whose order the lunatic is detained, and such authority, 
u it thinks fit, in consultation with the person in charge of the asylum and 
with the visitors or with one of them being a medical officer, and upon 
such relative or friend entering into a bond with or without sureties for 
such sum of money as the said authority thinks fit conditioned that, such 
lunatic shall be properly taken care of and shall be prevented from doing in¬ 
jury to himself or to others, may make an order for the discharge of such 
lunatic, and such lunatic shall thereupon be discharged. 

STATE AMENDMENTS 
Section 33A: ' 


Gujarat: 


. In its application to the State of Gujarat, S. 33A as inserted by the Gujarat 
Act is the same as that given under Maharashtra—See Guj. Act XLIX of 1961 
Section 2 . ... 


Section 33 


n*ilL^ n i. appl i cat * on in ha beas corpus that a 
Ion?*? 1 to be wron gly confined as a 

_, be Produced and set at liberty 
misconceived and the appropriate remedy 



is by way of an application under Sec. 33. 
A 1936 Sind 156(157) : 37 CriLJ 1082 (DB). 

(2) Section 33 only, applies to an admitted 
lunatic detained under Section 14, 15 or 17 
and not otherwise. A 1963 Cal 261(273) : 1963 
(1) CriLJ 579 (DB). 
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Madhya Pradesh: 

In its application to the whole State of Madhya Pradesh, after Section 33, the 
following new section shall be inserted, namely:— 

"33-A. Temporary release ol lunatics on parole.—(1) When any relative or 
friend of a lunatic detained in asylum under the provisions of sections 7, 10, 14 or 
15 is desirous that such lunatic shall be temporarily released and delivered over to 
his care and custody, he may make an application to the person in charge of the 
asylum, who shall make an order for the temporary release of such lunatic for a 
period not exceeding sixty days, unless for any reason he considers that such re¬ 
lease is undesirable and such lunatic shall, thereupon, be so released. 

y2) No order under sub section il) for the temporary release of a lunatic de¬ 
tained under section 7 or 10 shall be passed except on an application to the peti¬ 
tioner on whose petition such lunatic was detained or without the consent in writ¬ 
ing of such petition : 

Provided that, if in any such case, it appears to the person in charge of the 
asylum that such petitioner refuses, without sufficient reasons, to accord such con¬ 
sent, he shall refer the application made to him under sub-section ( 1 ) to ^the 
Magistrate who would have jurisdiction to detain such lunatic under section 7 or 
10 and such Magistrate may, after making such enquiry as he thinks fit, order the 
temporary release of such lunatic for the period specified in sub-section (1). 

1.3) Any order made for the release of a lunatic under sub-section (1) may, on 
the application of any relative or friend, at any time during the period of his re¬ 
lease, be set aside or varied by the Magistrate who would have jurisdiction to detain 
such lunatic in any asylum under sections 7. 10. 14 or 15 on any ground other 
than that the lunatic was not in a state of mind fit to be released at the time the 
order for his release was made under sub-section (1), If the order of release is so 
set aside, the lunatic shall be re-admitted and detained in the asylum. 

,4) If a lunatic released under sub-section (1) or (2) is, at any time during the 
period of his release, found to be unmanageable or dangerous and unfit to be 
Hrf/p the nerson who applied for his release may take the lunatic to the *.sy 
lum, 'and sSh lunatic shall thereupon be re-admitted and detained in the asylum. 

(31 If a lunatic released under sub-section (1) or .2) does not return to te 
asylum at the expiration ol the period for which he was released and ,f no order 
mr hu di^charee has been passed under section 31 or sect.on 33 or if he is. at any 

time during the period of his release, found to^TwrUten 
unfit to be at large and the person who applied for his «>*asest t by 

rr i^m. k: 

iraMi==si =£■: _ 

,he “ r ssrss ^riorr^fo; 

fled either (a) as a result of investigation ^ ^ gned by a me dical practi¬ 

ce asylum concerned or ib) on receipt di * arged .»_M. P. Acts XXIII of 1952. 
tioner that the person may with sa(etybe d charge 
Section 2 (31-10-1952) and XXIII of i9d 8. Sec 

Maharashtra: Bombay, section 33A is inserted after sec- 

In its application to the State of B under Madhya Pradei>h su5 _ 

tion 33. This new section 33A is same as 

iect to the following modifications, namely: 

' („) Delete the word, -on parole- from the marginal note. 

,b, fn sub section «1). for -detained in asylum" substitute "demined in any 

asylum". 

(c) in sub-sections (1) and (3). for the word and figures "or ^’ substitute the 
word and figures "15 or 17".-Bom. Act XV of 1938, S. 2 (-4-6-1938). 
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Tamil Nadu: 

In its application to the Slate of Tamil Nadu, after section 33 the following 
section shall be inserted, namely:— 


"33A. Temporary order of discharge of lunatic in interests of his health— 
If the person in charge of any asylum in which a lunatic is detained under the 
provisions of sections 7, 10, 14. 15 or 17, is satisfied that in the interests of the 
health of the lunatic, it is necessary to discharge him temporarily, the person 
aforesaid may order such discharge for such period as he may think fit and sub¬ 
ject to such conditions as the Provincial Government may by rule prescribe”_ 

T. N. Acts XV of 1938, S. 2 (25-10-1938); XII of 1943, S. 2 (22-6-1943) and VII of 
1948: XXIII of 1960. 


34. Discharge of person subsequently found on inquisition not to be of 
unsound mind. If any lunatic detained in an asylum on a reception order 
made under sections 7, 10, 14, 15 or 17 is subsequently found on an inquisi¬ 
tion under Chapter IV or Chapter V not to be found of unsound mind and 
incapable of managing himself and his affairs, the person in charge of the 
asylum shall forthwith on the production of a certified copy of such finding, 
discharge the alleged lunatic from the asylum. 


Removal of lunatics 

. 35 ' Rolnov al of lunatics and criminal lunatics.— ( 1 ) a fAny lunati 

m accordance with any general or special order of the ^State^ovemmenU 

^SfIt m i Ved f r0m an u Government as yluml to any other asylum within the 

J S L e | ( or '° any oth ^ r asylum in any other d [State] with the consent of 
the Estate Government] of that d [State] : ] consent ot 

Provided that no lunatic admitted into an asylum on a reception order 
" petltton sha11 be removed in accordance with the provisions of this 
tioner * SUCh intended remova l has been £ven to the peti- 

as f!?l [S ^- Go 7 mn ; ent ] ma y make such general or special order 
* i th ‘ nks f,t Erecting the removal of any person for whose 'fdetenfnnl 
n order has been made under section 466 or section 471 of the Code of Cri 
mmal Procedure, 1898, *[or under section 103A of the Indian A 1 £T 
1911], from the place where he is for the time b£ng %?tain e ^ to tnv 

asylum, jail or other place of safe custody Hin the State or to anv aevi V 
jml or other place of safety in any other Vate the"consent* ofTe 

(State Government] of that State]. 1 ine 

!w f ubstUuted by th e Devolution Act, 1920 (XXXVIII of 1920) S ? anH q~h t 
b Su bstltuted for the words .. provincia , Govern J ° b f y aTo 1950 

C 1937 StitUted f ° r ^ W ° rdS " any aSylum establi5 hed by Government”, by A O., 

[d] Substituted for the word "Provinces” ibid 

,he word " he " by Acl xxxv,n 01 1920 - s - 2 “d sen i 

1 wTsT^r*'"" by ,he Repea,i " s ac, 

l>] S Tr tbe ^ — —■ -v Ac’. XxZ,: : t “'/ and 

Escape and re-capture. 

|t ; ‘ A In the citations stands for AIR 

• [Vol. 25] 4 A. M. 5 
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any police-officer or by the person in charge of such asylum, or any officer 
or servant belonging thereto, or any other person authorised in that behalf 
by the said person in charge, and conveyed to and received and detained in 
such asylum : 

Provided that in the case of a lunatic not being a criminal lunatic or a 
lunatic in respect of whom a reception order has been made under section 12, 
the power to re-take such escaped lunatic under this section shall be exer¬ 
cisable only for a period of one month from the date of his escape. 

OBJECTS AND REASONS 


"We have amended, on the lines of the 
English Act fie.. Lunacy Act. 18901, the 
provisions of the Bill regarding the re-arrest 
of escaped lunatics. These provisions are 
contained in fS. 361. Under this fsectionl a 


lunatic who remains at large for more than 
one month after his escape can only be 
arrested and admitted into an asylum if 
fresh proceedings are taken against him 
under this Act”.—S. C. R. 


PART III 
CHAPTER IV 

JUDICIAL INQUISITION AS TO LUNACY 
PROCEEDINGS IN LUNACY IN PRESIDENCY-TOWNS 

Inquisition 

37. Jurisdiction in lunacy in Presidency-towns.— The Courts having jur¬ 
isdiction under this Chapter shall be the High Courts of Judicature at Fort 
William, Madras and Bombay. 

38. Court may order inquisition as to persons alleged to be insane.— (1) 
The Court may upon application by order direct an inquisition whether a 
person subject to the jurisdiction of the Court who is alleged to be lunatic, 
is of unsound mind and incapable of managing himself and his affairs. 


Section 37 


(1) The original jurisdiction of the High 
Court at Calcutta over lunatics extends to all 
persons, European and Indian residents in 
Calcutta and to all British born subjects 
throughout the Presidency of Bengal. The 
temporary removal to the mofussil of lunatic 
having his home, his place of business, his 
family and his servants in Calcutta, is not 
sufficient to oust the jurisdiction of the High 
Court over the lunatic. A 1920 Cal 329(330). 
(Per Teunon, J. — Beachcroft J., contra.) 


(2) Where an alleged lunatic is subject to 
the jurisdiction of a High Court under S. 37, 
the District Court has no jurisdiction under 
Section 62, even though the person may re¬ 
side within the local limits of the jurisdic¬ 
tion of the District Court. A 1921 Cal 309 
(311) (SB) •• A 1963 Cal 261(269) : 1903 (1) 
CriLJ 579 (DB). 


(3) The original side of the Calcutta High 
Court has no jurisdiction to direct an inqui¬ 
sition or appoint a guardian of the person or 
property of an Indian alleged to be a lunatio 
and not resident in Calcutta. A 1932 Cal 91 
(92). 

(4) Sections grouped in Chaps. IV and V 
of Part III of the Lynacy Act, confer on the 
Court certain powers which can only be ex¬ 
ercised in respect of the person or property of 
lunatic so found on inquisition. But these 
sections do not in terms contemplate or sane- 
tion the making of any interim order for the 
custody or the management of the estate of a 
person before he is adjudged to be a lunatic. 
There is no express provision in the Act, au¬ 


thorizing such an order. Nor is there any¬ 
thing in the rules framed by the High Court 
and embodied in Chap. 30 of the Original Side 
Rules. A 1949 Cal 166(169). 

Section 38 

(1) An order directing an inquisition into 
a man’s state of mind is a very serious thing 
and such an order is intended by the statutes 
to be judicial determination carefully made 
upon adequate materials. A 1934 Nag 27(27) 
•• A 1924 Cal 658(658) (DB) •• A 1955 NUC 
(Mad) 3889 •• A 1951 Mad 648(649) M A 
1949 All 449(451) (DB). 

(2) An application fo r inquisition should 
be verified. 1866 SuthWR (Mis) 54(55) (DB) •• 
(1867) 7 SuthWR 267(267) (DB). 

(3) Section 38 does not define the test to be 
applied to determine whether a person is or 
is not subject to the jurisdiction of the High 
Court for the purpose of judicial inquisition 
as to lunacy. But the proceedings are direct- 
ed primarily against the person and only 
secondarily against his property. The right oi 
the Court to learn judicially whether a per¬ 
son is or is not of unsound mind is inferred 
from the right to his care and custody pro¬ 
vided he is insane. Such authority over the 
person may, unless otherwise directed by 
statute, be ordinarily exercised in the case of 
residents within the local limits of the juris¬ 
diction of the Court. It may also be exercis¬ 
ed over non-residents, if there is statutory 
provision to that effect. A 1921 Cal 309(311) 
(SB) *• A 1955 NUC (Mad) 3889. 

(4) It is only with lunatics as defined in 
Section 3 (5) that the Act is concerned. It 
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(2) Such order may also contain directions for inquiries concerning the 
nature of the property belonging to the alleged lunatic, the persons who are 
his relatives, the time during which he has been of unsound mind, or such 
other matters as to the Court may seem proper. 

39. Application by whom to be made.—Application for such inquisition 
may be made by any relative of the alleged lunatic, or by the Advocate- 
General. 


Section 38 (contd.) 

is therefore the duty of the Court before pro¬ 
ceeding further to determine judicially whe¬ 
ther the person alleged to be incapable of 
managing himself or his affairs is really a 
'‘lunatic” in this sense. The finding has got 
very far-reaching consequences and must be 
given after very great care and deliberation. 
A 1930 Lah 289(291) ** A 1955 NUC (Mad) 
3889. 

(5) The power under S. 41 regarding issue 
of summons to lunatic requiring him to at¬ 
tend the Court, can be exercised at any time 
after an application for inquisition is filed 
under S. 38. Therefore, issuance of summons 
to lunatic before making inquisition order, 
is valid. A 1977 Mad 283(285. 286) : (1977) l 
MadLJ 308. 


(6) The bare assertion of witnesses, un¬ 
supported by any details of the causes, the 
course and the treatment of the malady 
ought not to be accepted as satisfactory proof 
of insanity. (1874) 22 SuthWR 33(33) (DB). 

(7) What has to be found under the Lunacy 
Act is that the person is of unsound mind 
and that the unsoundness of mind is such as 
to make him incapable of managing his 
affairs. A person who is incapable of manag¬ 
ing his affairs is not necessarily of unsound 
mind and a person of unsound mind may not 
be incapable of managing his affairs. The 
Court must hold that both unsoundness of 
mind and incapacity to manage his affairs 
are present and that the latter is due to the 

A 1935 Mad 91(91) (DB) •• 1905 
A11WN 8(9) (DB) *• A 1934 Nag 27(28). 


(8) Person voluntarily remaining silent for 
28 years — Person nervous and fidgety, not 
answering simple questions without delay 
and persuasion and could be easily imposed 

12 “ person & incapable of manag¬ 

ing his affairs due to weakness and un¬ 
soundness of mind. A 1939 All 333(334, 335) 


(9) From the mere fact that due to an at¬ 
tack of infantile paralysis when aged three 
tne mental development of a person was ar¬ 
rested, it does not follow that he is of un¬ 
sound mind. A 1935 Mad 91(91) (DB). 

(10) Person of weak memory, on account 
oi paralysis and old age, cannot necessarily 
oe said to be of unsound mind and incapable 
w managing his affairs. A 1926 Cal 155(157] 

does not contemplate that a 
person sieged to be a lunatic should be e x - 
posea to the publicity and harassment of a 
trial unless there is some foundation for at> 
*** he Is incapable of managing 

fit?™”' (1911) 8 AULJ 178 Ml) (DB). 
iinidLj ere weakness of intellect not being 
unsoundness Qf mind, proceedings under this 


Act cannot be taken in respect of a person 
of weak intellect, though he may. from such 
weakness of intellect, be incapable of manag¬ 
ing his own affairs. (1906) 4 CalLJ 115(117, 
118) (DB) *• A 1955 NUC (Mad) 3889. 

(13) It bv no means follows that because a 
man may have delusions upon one or two 
points that he is incapable of managing his 
affairs. (1911) 8 AllLJ 179(181) (DB). 

(14) The elaborate procedure laid down by 
the Legislature for conducting an inquiry 
must be strictly followed. The Court should 
not consider itself relieved of its responsibility 
by the mere circumstance that some or all of 
the relatives of the person concerned have 
declared that he is a lunatic. The Court ought 
to form its independent judgment. A 1930 
Lah 289(291) *• A 1955 NUC (Mad) 3889. 

(15) A Judge has got a discretion to stop 
proceedings in an inquisition for proper 
grounds, as for instance, where the medical 
evidence shows that further enquiry is un¬ 
necessary. A petitioner is not entitled under 
the Act to have the inquiry conducted so 
long as he is able to tender witnesses for 
examination. A 1917 Mad 194(194) (DB) »*A 
1955 NUC (Mad) 3889. 

(16) Application bv wife for inquisition 
in interests of husband — Costs cannot be 
ordered to be paid by successful husband to 
unsuccessful wife. A 1935 Mad 91(92) (DB). 

(17) Where the Judge has prima facie evi¬ 
dence before him, which consists of affidavits 
and documents filed by consent, there is 
nothing wrong in his ordering the produc¬ 
tion of the lunatic, directing his examina¬ 
tion by a Medical Officer and adjudging him 
a lunatic on the strength of the medical re¬ 
port. AIR 1951 Mad 648(649). 

(18) Inquisition — Medical examination, 
Judge having prima fade evidence before 
him — Order for producing lunatic and 
directing his examination bv Medical Offi¬ 
cer not wrong — Notice should be served 
on lunatic before making such order — 
Lunatic served with notice — Inquisition can 
proceed ex parte. A 1955 NUC (Mad) 3889. 

(19) Declaration of person as lunatic — 
Lunacy Act does not contain any procedure 
or permit any procedure by which a man 
today can be declared to be a lunatic ten 

i’MT(i a ) g CriU h 5 e 7MDB) A 19 “ Cal 261l266 > : 


(1) A member of the same tribe is not 
relative and is not, therefore competent t 
™ ake _ an application under this section. 190 
Pu £ v R e No. 94, p. 337(340, 341). 

«l An order refusing to declare person a 
lunatic on application under S. 38 is nc 
judgment within the meaning of clause 1 

(Bom) and ^ not ap 
pealable. A 1933 Bom 112(113, U4)(DB). 
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40. Notice of time and place of inquisition.— (1) Notice shall be given 
to the alleged lunatic of the time and place at which it is proposed to hold 
the inquisition. 

(2) If it appears that personal service on the alleged lunatic would be 
in effectual, the Court may direct such substituted service of the notice as 
it thinks lit. 

(3) The Court may also direct a copy of such notice to be served upon 
any relative of the alleged lunatic and upon any other person to whom in 
'.he opinion of the Court notice of the application should be given. 

41. Powers of Court in respect of attendance and examination of luna¬ 
tic, (i) The Court may require the alleged lunatic to attend at such con¬ 
venient time and place as it may appoint for the purpose of being personal¬ 
ly examined by the Court, or by any person from whom the Court may de¬ 
sire to have a report of the mental capacity and condition of such alleged 


lunatic. 


Section 40 


(1) The notice contemplated by S 40 is a 
notice to be drawn up after there has been 
an order directing an inquisition. It >s notice 
of such order and of the time and place at 
which the inquisition is to be held. It is not 
a notice of the petition. There is nothing in 
the Lunacy Act about general notices. A 
1927 Cal 636(638, G39)(DB) •* A 1955 NUC 
(Mad) 3889. 

(2) Once notice has been served on the 
alleged lunatic in the manner provided by 
S. 49 subsequent proceeding may be ex 
parte and the attendance of the alle f^ 
lunatic is not a condition precedent to the 

disposal of the inquisition proceedings. A 

1926 Sind 223(224) ** A 1955 NUC (Mad) 388J. 

(3) Notice ordered to be given to near re¬ 
lations without specification as to who neai 
relations were — Held that the most interest¬ 
ed persons in receiving the notice and in 
opposing the lunacy proceedings would be 
the persons who in the previous probate pro¬ 
ceedings contested the proceedings of men¬ 
tal incapacity of the lunatic and who won 
on the point that he was mentally capable 
— Court held disregarded all principles of 
natural justice and statutory requirements 
in failing to specify to whom notices should 
be given and particularly in failing to spe¬ 
cify notices to most interested persons in op¬ 
posing the lunacy of such person. A 19<«> 
Cal 261(267) : 1963 (1) CriLJ 579 (DB). 

Section 41 

(1) If the alleged lunatic is a person of 
rank exempted from personal appearance 
in Court on ordinary civil proceedings, his 
personal aopearance in Court in an enquiry 
into the state of his mindI should be dis¬ 
pensed with. (1866) 5 SuthWR (Mis) 54(5o) 
(DB) •• A 1955 NUC (Mad) 3889. 

(2) It is not intended that the alleged 
lunatic should be summoned before a pub¬ 
lic Court as a witness, and subjected to 
examination as a witness by the vakil of 
the person on whose petition the enquiry 
was instituted. (1867) 7 SuthWR 246(246) 
(DB) *• A 1955 NUC (Mad) 3889. 

(3) In examining the alleged lunatic, the 
greatest care and delicacy should be observ¬ 
ed, and everything likely to cause unneces¬ 
sary pain or excitement to him avoided. 


(1866) 5 SuthWR (Mis) 54(55)(DB) •• A 1955 
NUC (Mad) 3889. 

(4) In an application for the appointment 
of a guardian for a gosha lunatic the Court 
cannot insist on the production of the luna¬ 
tic in public Court. The person responsible 
for the production of the lunatic 
gosha lady is entitled to request the 
Court to examine her in a place other than 
the public Court. The Court would not be 
justified in refusing such a request and dis¬ 
missing the petition for the appointment of 
a guardian for the lunatic on the ground of 
the non-production of the lunatic in Court. 
A 1952 Mad 80(80). 

(5) Examination of lunatic — Petition 
under S. 63 — Question regarding lunacy of 
person agitated in previous probate pro¬ 
ceedings — There being persons interosted 
contending that person was not lunatic — 
Under the circumstances it was duty of 
Court to personally examine the lunatic or 
to have him examined by independent 
person. A 1963 Cal 261(266) : 1963 (1) C r i 
LJ 579 (DB). 

(6) Proceedings arising outside Presidency 
towns — Court has power even in such 
cases to require attendance of alleged luna¬ 
tic for personal examination before making 
an order of inquisition. (1964) 5 GujLR 531. 

(7) The power under S. 41 can be exercis¬ 
ed at any time after an application for in¬ 
quisition is tiled under S. 38. The attendance 
of the lunatic in court may be necessary 
either before or after the order of inquisi¬ 
tion. There is no justification for restricting 
the operation of S. 41 to a stage subsequent 
lo an order of inquisition. A 1977 Mad 283 

(286) : (1977) 1 MadLJ 306. 

(8) Neither the admission of the parties, 
nor mere oral enquiry empowers the court 
to appoint a manager for the estate of the 
alleged lunatic without an inquisition. The 
procedure under S. 41 must be followed. 
A 1976 AndhPra 83(84) : (1975) 2 AndhWR 
201 . 

( 9 ) Having regard to the combined effect 
of Ss. 41 and 62 of the Act if the court after 
examining the alleged lunatic according to 
S. 41. considers it unnecesary to proceed 
further in this matter of inauisition, it has 
power to do so. The power to hold an in¬ 
quisition in discretionary. A 1975 Kant 5 
(7) : (1975) 1 KantLJ 79 (DB). 
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(2) The Court may likewise make an order authorising any person or 
persons therein named to have access to the alleged lunatic for the purpose 
of a personal examination. 

- 42. Rules respecting attendance and examination of females alleged to 
be lunatic.— The attendance and examination of the alleged lunatic under 
the provisions of section 41 shall, if the alleged lunatic be a woman who, 
according to the manners and customs of the country, ought not to be com¬ 
pelled to appear in public, be regulated by the law and practice for the exa¬ 
mination of such persons in other civil cases. 

43. Power to direct District Court to make inquisition in certain cases.— 
(1) If the alleged lunatic is not within the local limits of the jurisdiction of 
the Court, and the inquisition cannot conveniently be made in the manner 
hereinbefore provided, the Court may direct the inquisition to be made be¬ 
fore the District Court within whose local jurisdiction the alleged lunatic 
may be; and such District Court shall accordingly proceed to make such in¬ 
quisition in the same manner as if the alleged lunatic were subject to its 
jurisdiction, and shall certify its finding upon the matters of inquisition to 
the Court directing the inquisition. 

(2) The record of evidence taken upon the inquisition shall be transmit¬ 
ted, together with any remarks the Court may think fit to make thereon, to 
the Court by which the inquisition was directed. 

44. Amendment of finding of District Court if defective or insufficient 
in form.— If tl\e find'ng of the District Court appears to the Court directing 
the inquisition to be defective or insufficient in point of form it may either 
amend the same or refer it back to the Court which made the inquisition 
to be amended. 

45. Proceedings on finding of Court.— The finding of the Court on the 
inquisition or the finding of the District Court to which the inquisition may 
have been referred under the provisions of section 43 with such amendments 
as may be made under the provisions of section 44, as the case may be, shall 
have the same effect, and be proceeded on in the same manner in regard to 
the appointment of a guardian of the person and a manager of the estate 
of the lunatic as the findings referred to in section 12 of the Lunacy (Sup¬ 
reme Courts) Act, 1858* immediately before the commencement of this Act. 

[a] Repealed by this Act. 

Judicial powers over person and estate of lunatic. 

46. Custody of lunatics and management of their estates.—(1) The Court 
may make orders for the custody of lunatics so found by inquisition and the 
management of their estates. 


Section 42 


(1) Section 42 in terms refers only to the 
attendance and examination of the lunatic 
>n Court; but the principle contained In 
5. 42 would apply equally to her attendance 
and examination before a doctor — The 
court is to have her examined by lady- 
doctor. A 1030 Oudh 301 (302)(DB). 


(2) Under Sections 42, 41 and 64, a 
cannot insist on the production of the all 

a J who k a C°sha lady in Cot 

A 1852 Mad 80(80). - 


tiinc . exe rcising the powers under S 
i£££, J 1 <* ‘he Act. inquisition 
n’5f S3 t ry ' Mere existence of a recept 
nr^Li by a Ma Sistrate is not enough, 
42^1h re P r * scribed under Ss. 40, 4i' i 

Sai&Sdf® 1 3K ** ,oU °wed. a 1976 Ai 
ra 83 ( 84 ) : (1975) 2 AndhWR 201. 


Section 46 

(1) A person seeking to be a manager of 
the estate of the lunatic under S. 46 cannot 
rely upon an executive order made by a 
Magistrate under S. 11 or S. 11-A of the Act. 
A person seeking to be appointed as the 
manager of the estate of the lunatic under 
S. 46 must follow the procedure laid down 
for obtaining such order. A 1955 NUC (Mad) 
3889. 


Tss Ji ance of newspaper advertisement 
to the effect that the named person being a 
lunatic any alienations by him would not be 
valid and caveats served on the Notaries 
requesting them not to register sale deeds 
P erson not In pursuance of any 
° rder ’ ““ ot ^validate the sale by 

MaduTw. Mad 3?2(374) : (lfl82 > 1 
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(2) When upon the inquisition it is specially found that the person to 
whom the inquisition relates is of unsound mind so as to be incapable of 
managing his affairs, but that he is capable of managing hhnself, and is not 
dangerous to himself or to others, the Court may make such orders as it 
thinks fit for the management of the estate of the lunatic including proper 
provision for the maintenance of the lunatic and of such members of his 
family as are dependent on him for maintenance, but it shall not be neces¬ 
sary to make any order as to the custody of the person of the lunatic. 

47. Powers of manager in respect of management of lunatic’s estate.— 
The Court, on the appointment of a manager of the estate of a lunatic, may 
direct by the order of appointment, or by any subsequent order, that such 
manager shall have such powers for the management of the estate as to the 
Court may seem necessary and proper, reference being had to the nature of 
the property, whether moveable or immoveable, of which the estate may 
consist : 

Provided that no manager so appointed shall without the permission of 
the Court— 

(a) mortgage, charge or transfer by sale. gift, exchange or otherwise, any 
immoveable property of the lunatic; or 

(b) lease any such property for a term exceeding five years. 

Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose. 

OBJECTS AND REASONS 


"We have.provided.that a manager 

appointed by the High Court shall have 
power to lease any immovable property for 
any term upto five years without the per¬ 


mission of the Court: we have in this re¬ 
spect assimilated the powers of a manager 
under the High Court to those of a mana¬ 
ger under the District Court."—S. C. R. 


48. Power to make order concerning any matter connected with tlic 
lunacy.— The Court may. on application made to it by petition concerning any 
matter whatsoever connected with the lunatic or his estate, make such order, 
subject to the provisions of this Chapter, respecting the application, as in the 
circumstances it thinks fit. 


Management and administration 

49. Power to dispose of lunatic's property for certain purposes.— The 
Court may. if it appears to be just or for the lunatic’s benefit, order that any 
property, moveable or immoveable, of the lunatic, and whether in possession, 
reversion, remainder, or contingency, be sold, charged, mortgaged, dealt with 
or otherwise disposed of as may seem most expedient for the purpose of rais¬ 
ing or securing or repaying with or without interest money to be applied or 
which has been applied to all or any of the following purposes, namely- 

(1) the payment of the lunatic's debts or engagements, 

(2) the discharge of any incumbrance on his property; _ 


Section 47 

(1) Sale of lunatic’s estate — Sale can be 
effected by manager only after obtaining sanc¬ 
tion of Court — Court has no express or 
inherent power to receive offer for purchase 
and to communicate it to manager to ascer¬ 
tain views as regards its acceptabilit}. A 
1.966 Mad 89(93). 

Section 48 

(1) The use of the word "petition’’ in Sec¬ 
tion 48 is used in contradistinction to a 
"suit" and indicates that matters, properly 
the subject of the provisions of S. 48, can 
be brought before the Court by a proceed- 
in£ other than a suit. The Court having 


ieen seized of the matter regarding the; luna¬ 
te and his estate by means of an original 
letition under which it is found that the 
>erson is of unsound mind and incapable of 
nanaging himself and his affairs it is un- 
lecessary that any further proceedings ans- 
ng in respect of the matter should have to 
>e prosecuted by means of another original 
>etition. However, Section M is not manda- 
orv but is permissible and the Tourt shou.d 
efer the parties to a suit in cases which it 
onsiders likely to be complex or lengthy or 
>roperly matters which should be voiced by 
vay of a suit and which cannot convenient- 
v be dealt with by the summary procedure 
ndicated in S. 48. A 1939 Mad 224(226. 227) 

• A 1955 NUC (Mad) 3889. 
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(3) the payment of any debt or expenditure incurred for the lunatic’s main¬ 
tenance or otherwise for his benefit; 

(4) the payment of or provision for the expenses of his future maintenance 
and the maintenance of such members of his family as are dependent 
on him for maintenance, including the expenses of his removal to 
Europe, if he shall be so removed, and all expenses incidental thereto; 

(5) the payment of the costs of any inquiry under this Chapter, and of any 
costs incurred by order or under the authority of the Court. 

50. Execution of conveyances and powers by manager under order of 
Court.— (It The manager of the lunatic’s estate shall, in the name and on 
behalf of the lunatic, execute all such conveyances and instruments of transfer 
relative to any sale, mortgage or other disposition of his estate as the Court 
may order. 

(2) Such manager shall, in like manner, under the order of the Court, 
exercise all powers whatsoever vested in a lunatic, whether the same are 
vested in him for his own benefit or in the character of trustee or guardian. 

51. Court may order performance of contract.— Where a person, having 
contracted to sell or otherwise dispose of his estate or any part thereof, after¬ 
wards becomes lunatic, the Court may, if the contract is such as the Court 
thinks ought to be performed, direct the manager of the estate to execute 
such conveyances and to do such other acts in fulfilment of the contract as it 
shall think proper. 

52. Dissolution and disposal of property of partnership on a member be¬ 
coming lunatic.— (1) Where a nerson, being a member of a partnership firm, 
is found to be a lunatic, the Court may, on the application of the other 
partners, or of any person who appears to the Court to be entitled to require 
the same, dissolve the partnership. 


(2) Upon such dissolution, or upon a dissolution by decree of Court or 
otherwise by due course of law, the manager of the estate may, in the name 
and on behalf of the lunatic, jo : n with the other partners in disposing of the 
partnership property upon such terms, and shall do all such acts for carrying 
into effect the dissolution of the partnership, as the Court shall think proper. 


53. Disposal of business premises.— Where a lunatic has been engaged 
in business the Court may, if it appears to be for the lunatic’s benefit that 
the business premises should be d’sposed of, order the manager of the estate 
to sell and dispose of the same, and the moneys arising from such sale shall 
be applied in such manner as the Court may direct. 

54. Manager may dispose of lease.— Where a lunatic is entitled to a lease 
or under-lease, and it appears to be for the benefit of his estate that it should 
be disposed of, the manager of the estate may, by order of the Court, sur¬ 
render, assign or otherwise dispose of the same to such person for such valu¬ 
able or nonvnal consideration, and upon such terms, as the Court thinks fit. 


55. Assumption of charge by Court of Wards of land belonging to a 
unatic in certain cases.— If a lunatic is possessed of any immoveable pro¬ 
perty situate beyond the local limits of the jurisdiction of the Court which, 
by the law in force in the State wherein such property is situated, subjects 
the proprietor, if disqualified, to the jurisdiction of the Court of Wards, the 
said Court of Wards may assume the charge of such property and manage 



Section 50 


(I) Guardian 
amount after 
estate if liable. 


of a lunatic borrowing 
lunatic’s death — Lunatic’s 


ceSSf J&v .V th !, P® wers of to* guardto 
ceased with the death of the lunatic and tb< 


estate vested in the lunatic’s heir. The guar¬ 
dian was, therefore, not an executor de son 
tort and the properties of the lunatic in the 
hands of his widow could not be proceeded 
against. A 1954 Andhra 15(16) : (1954) 2 Mad 
LJ (Andh) 187. 
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time being in force for such manage- 


Provided that— 

(1) in such case, no further proceedings in respect of the lunacy shall be 

aken under any such law. nor shall it be competent to the Court of 
Wards or to any Collector to appoint a guardian of the person of the 
said lunatic or a manager of the estate except of the immoveable pro¬ 
perty which so subjects the proprietor as aforesaid: 

(2) the surplus of the income of such property, after providing for the pay¬ 
ment of the Government revenue and expenses of management, shall 
be disposed of from time to time in such manner as the High Court may 
direct: 

(•>) nothing contained in this section shall affect the powers given to the 
High Court by sections 49, 50 and 51 or (except so far as relates to the 
management of the said immovable properly which so subjects the pro¬ 
prietor as aforesaid) the powers given by any other section. 

56. Power to apply property for lunatic’s maintenance without appointing 
manager in certain cases.— (1) If it appears to the Court, having regard to 
the situation and condition in life of the lunatic and his family and the other 
circumstances of the case to be expedient that his property should be made 
available for his or their maintenance in a direct and inexpensive manner it 
may. instead of appointing a manager of the estate, order that the property if 
money or if of any other description the produce thereof, when realized, be 
paid to such person as the Court may think fit, to be applied for the purpose 
aforesaid. 


(2) The receipt of the person so appointed shall be a valid discharge to 
any person who pays any money or delivers any property of the lunatic to 
such person. 

Vesting orders 


57. Power to order transfer of stock belonging to lunatic in certain 
cases.— Where any stock or Government securities or any share in a company 
(transferable within a [India] or the dividends of which are payable there) is 
or are standing in the name of, or vested in, a lunatic, beneficially entitled 
thereto, or in a manager of the estate of a lunatic, or in a trustee for him, 
and the manager dies intestate, himself becomes lunatic, or is out of the juris¬ 
diction of the Court, or it is uncertain whether the manager is living or dead, 
or he neglects or refuses to transfer the stock, securities or shares, or to 
receive and pay over thereof the dividends to a new manager or as the Court 
directs, within fourteen days after being required by the Court to do so, then 
the Court may order some fit person to make such transfer, or to tran.-fer 
the same, and to receive and pay over the dividends in such manner as the 

Court directs. 

[a] Substituted for the words "the States”, by Part B States (Laws) Act, 1951 (III 
of 1951), S. 3 and Schedule (1-4-1951). 


Section 56 


Section 57 


(1) An order of the District Judge in his 
lunacy jurisdiction that a certain sum of 
money, which was in deposit with the Land 
Acquisition Judge to the credit of a lunatic 
should be paid out to his natural guardian 
who was maintaining the lunatic and his 
family is in accordance with S. 56 and the 
Land Acquisition Judge has no jurisdiction 
to refuse to pay out the particular sum as 
directed by the order. A 1917 Cal 99(100) 
(DB). 


(1) It 1' only when the Court is satisfied 
that a person is of unsound mind and in¬ 
capable of managing his affairs that it can 
exercise powers given by S. 57 — No evi¬ 
dence that person had been found of un¬ 
sound mind and incapable of managing his 
affair-j or that curator to such person had 
given security or that funds were required 
for maintenance of person — Order under 
this section held should not be made. (1884) 
8 Bom 286(286). 
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58. Power to order transfer of stock of lunatic residing out of India and 
the United Kingdom.— Where any such stock or Government securities or 
share in a company is or are standing in the name of,, or vested in, any per¬ 
son residing out of a [India] and not in any part of the United Kingdom, the 
Court upon being satisfied that such person has been declared lunatic, and that 
his personal estate has been vested in a person appointed for the management 
thereof, according to the law of the place where he is residing, may order 
some fit person to make such transfer of the stock, securities or shares or of 
any part thereof, to or into the name of the person so appointed or otherwise, 
and also to receive and pay over the dividends and proceeds as the Court 
thinks fit. 

[a] Substituted for the words "the Stales”, by Part D States (Laws) Act, 1951 (III 
of 1951), S. 3 and Sch. (1-1-1951). 

General 

59. Power to apply property for lunatic’s maintenance in case of tem¬ 
porary lunacy.— If it appears to the Court that the unsoundness of mind of 
a lunatic is in its nature temporary, and that it is expedient to make tem¬ 
porary provision for his maintenance or for the maintenance of such members 
of his family as are dependent on him for their maintenance, the Court may, 
in like manner as under section 56, direct his property or a sufficient part of 
it to be applied for the purpose aforesaid. 

OBJECTS AND REASONS 

See under Section 74, post. 

60. Proceedings in lunacy to cease or to be set aside if Court finds that 
the unsoundness of mind has ceased.— (1) When any person has been found 
under this Chapter to be of unsound mind, and it is subsequent shown to the 
Court that there is reason to believe that such unsoundness of mind has ceas¬ 
ed, the Court may make an order for inquiring whether such person is still 
of unsound mind and incapable of managing himself and his affairs. 

(2) The inquiry shall be conducted as far as may be in the manner pre¬ 
scribed in this Chapter for an inquisition into the unsoundness of mind of an 
alleged lunatic; and if it is found that the unsoundness of mind has ceased, 
the Court shall order all proceedings in the lunacy to cease or to be set aside 
on such terms and conditions as to the Court may seem fit. 

61. Power of Court to make rules.— The Court may, from time to time, 
make rules for the purpose of carrying into effect the provisions of this Chap¬ 
ter in matters of lunacy. 

CHAPTER V 


PROCEEDINGS IN LUNACY OUTSIDE PRESIDENCY-TOWNS 

Inquisition 

62. Power of District Court to institute inquisition as to persons alleged 
to be lunatic.— Whenever any person not subject to the jurisdiction of any 


Section 60 

i. C° u rt can act on the death of 

lunatic and while ordering all proceedings 
m lunacy to cease contemporaneously pass 
suen ancillary and incidental orders as It 

itadLW ,8? (DBV M ° d 216<219) : <I970) 83 

V 

I Section 61 

an( * ru * es framed thereunder 
Tmn?®only to cases in Presidency 
,^o\yps an d, as regard s those outside, they 


apply only when there are no other rules. 
A 1918 Cal 353(355)(DB). 

Section 62 

(1) Lunatic received in Mental Hospital 
under order of one District Court — Hospital 
not within jurisdiction being retained sub¬ 
sequently — Application for inquisition can 
be entertained by Court within whose 
jurisdiction alleged lunatic ordinarily resid¬ 
ed and has his property. A 1931 Cal 711(712) 
(DB) •• A 1929 Cal 512(512)(DB) •» A 1950 
Mad 371(373) : 51 Cri U 898 (DB). 


A” In the citations stands for AIR 
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of tho Courts mentioned in section 37 is possessed of property and is alleged 
to be a lunatic, the District Court, within whose jurisdiction such person is 
resid ng may, upon application, by order direct an inquisition for the purpose 
of ascertaining whether such person is of unsound mind and incapable of 
managing himself and his affairs. 


Section 62 (contd.) 

(2) Temporary removal of lunatic to 
mofussil does not oust jurisdiction of High 
Court over lunatic and application under 
S. 62 in relation to such lunatic must be 
made on original side of High Court. A 1920 
Cal 329(330)(DB). 

(3i The Act contemplates only the ques¬ 
tion of lunacy or sanity at the time of the 
inquiry: there is no provision in the Act 
that the inquiry shall extend to the ascer¬ 
tainment of the period at which the alleged 
lunatic first became of unsound mind. (1870) 
13 Moo Ind App 519(524)(PC). (Case under 
Act of 1958) •• A 1916 Cal 5i(54)(DB). (Case 
under Act of 1858) ** (1895) 13 Mad 472(476). 

(4) Inquisition under S. 62 affects the 
person so prejudicially that it ought not to 
he taken except upon a careful considera¬ 
tion of evidence. A 1924 Cal 658(658)(DB) 
•• A 1932 Cal 20(22)(DB). 

(5) Judge must satisfy himself by inquiry 
end personal interview with alleged lunatic 
that there is ground for inquisition. A 1920 
All 80(81)(DB) •• A 1951 Mad 648(649). 

(6) Proceedings arising outside Presidency 
Towns — Court has power even in such 
cases to require attendance of alleged luna¬ 
tic for personal examination before making 
an order of inquisition. (1964) 5 GujLR 531 
(536). 

(7) It is only a preliminary investigation 
which is required to justify an order direct¬ 
ing an inquisition. Then, an order having 
been duly made directing an inquisition, the 
date having arrived and proper notices hav¬ 
ing been given, the inquisition itself pro¬ 
ceeds. Without an order directing an mqui- 
tion. the inquisition itself is without juris¬ 
diction. A 1927 Cal 636(637. 638)(DB) •• A 
1930 Lah 289(292). 

(8) Verified petition about lunacy °f per¬ 
son — District Judge without recording 
order for inquisition merely issuing com¬ 
mission on Munsif for inquiry and report — 
Such report treated by District Judge as 
inquisition — Proceedings hold would not 
be treated as inquisition. A 1932 Cal 20(22) 
(DB). 

(9) Factum of lunacy being contested. 
Court should not base it* conclusion on 
personal observation alone but follow the 
procedure in S. 62. A 1926 Lah 586(586). 

(10) Application for inquisition must be 
supported by affidavit and medical certi¬ 
ficate. A 1920 All 80(81)(DB) •• A 1927 All 
225(225)(DB) *• A 1955 NUC (Mad) 3889. 

[But see A 1969 Pat 33(37) ; 1968 BLJR 
536. (A 1920 All 80, Dissented from.)] 

(11) Assuming that S. 18 applies to pro¬ 
ceedings under S. 62 omission to give medi¬ 
cal certificate in Form III as contemplated 
by S. 18 (1) does not render the certificate 


\alueless and cannot be rejected on that 
ground. A 1969 Pat 33(41) : 1968 BLJR 536. 

(12) An inquisition if once begun must be 
proceeded with to the end. A 1920 All 80 
(81)(DB) •* A 1917 Mad 194(194)(DB) »• A 
3955 NUC (Mad) 3889. 

(13) Once notice is served on lunatic, sub¬ 
sequent proceedings can proceed without 
the lunatic. A 1926 Sind 223(224). 

(14) An order directing an inquisition in¬ 
to a man s state of mind is a very serious 
thing and such an order is intended by the 
statute to be a judicial determination care¬ 
fully made upon adequate material. A 1951 
Mad 648(649) A 1955 NUC (Mad) 3889 •• 
A 1963 Cal 261(274) : 1963 (1) CriLJ 579 
(DB). (Judge must apply his mind to the 
question and should not rely on medical and 
psychological specialists.) 

(15) Statements of near relatives not con¬ 
clusive — Court must come to independent 
decision. A 1975 Kant 5(7) : (1975) 1 KantLJ 
79 (DB). 

(16) An alleged lunatic has his permanent 
lesidence where his paternal home exists 
and where his family resides and the Dis¬ 
trict Court having jurisdiction over that 
place can entertain an application for direct¬ 
ing judicial inquisition under S. 62. A 1955 
NUC (Mad) 3889. 

[See also A 1963 Cal 261(269) : 1963 (1) 
CriLJ 579 (DB). (Jurisdiction depends on nor¬ 
mal residence of alleged lunatic — Lunatic 
subject to jurisdiction of High Court 
Jurisdiction of District Court excluded.)] 

(17) Declaration of person as lunatic — 
The Lunacy Act does not contain any pro¬ 
cedure or permit any procedure by which 
a man today can be declared to be a luna¬ 
tic ten years ago in the past. A 1963 Cal 261 
(266) : 1963 (1) Ci i LJ 579 (DB). 

(18) When the lunatic dies the lunacy 
iurisdiction comes to an end and the Court 
must pass some order about the property in 
the hands of the manager. If the title to 
the property be in dispute the Court may 
either decide the issue or ask the manager 
to file an interpleader suit. But whichever 
course is followed, the order of the Court 
will be referable to the jurisdiction exercised 
over the property of the lunatic under 
Chapter V of the Lunacy Act and the order 
must be deemed to be an order under that 
chapter and according to Section 83 an 
appeal would lie from such an order. A 1949 
Nag 108 (109) (DB). 

(19) Section does not contemplate that 
the person alleged to be lunatic is possess¬ 
ed of a property should have a clear title 
over it. 1981 OPLT 12 (NOC) (All). 

(20) A Court has power to dismiss an ap¬ 

plication in limine without directing inquisi¬ 
tion after examining the parties. A 1957 
Andh Pra 938(939) (DB) •• A 1062 Andh 
Pra 110(112, 113) : (1961) 2 AndhWR 246 

(DB). 
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Lunacy 


63. Application by whom to be made.— (1) Application for such inquisi- 
tion may be made by any relative of the alleged lunatic or by any public 
Curator appointed under the Succession (Property Protection) Act, 1841 (here¬ 
inafter referred to as the Curator), or by the Government Pleader, as defined 
in the Code of Civil Procedure, 1908, or if the property of the alleged lunatic 
consists in whole or in part of land or any interest in land, by the Collector 
of the district in wlvch it is situate. 

(2) If the property or any part thereof is of such a description that it 
would by the law in force in any a [State] where such property is situate sub¬ 
ject the proprietor, if disqualified, to the jurisdiction of the Court of Wards, 
the applicat ; on may be made by the Collector on behalf of the Court of 

Wards. 


[a] Substituted for the word "Province” by A.L.O.. 1950. 


Section 62 (contd.) 

(21) The District Judge on an application 
under S. 62. after notifying parties and caus- 
i’ng production in person of alleged lunatic 
for a preliminary examination pursuant to 
Ss. 40 and 41, examined him and considered 
it. unnecessary to proceed further in the 
matter of inquisition. It cannot be said that 
he has ignored any relevant principle or ap¬ 
plied any principle which is irrelevant. It 
cannot be contended that he should have 
held an enauiry and afforded an opportunity 
to the applicant to adduce evidence in sup¬ 
port of allegation of lunacy. A 1975 Kant 
5(7) : (1975) 1 KantLJ 79 (DB). 

(22) Person of abnormal mental condition 
cannot be held to be capable of managing his 
affairs. 1981 UPLT NOC 12 (All). 

(23) Merely because a person who is 
brought up for inquisition by a Court under 
the provisions of the Act is proved to have 
found. difficulty in managing his estate and 
leased it to another person it can never be 
contended that the action of the person 
must only be attributed to the incapacity 
arising from unsoundness of mind. A person 
can well lease out his estate to a third party 
fo r a host of reasons including physical dis¬ 
ability, laziness, prudent conduct etc. A 1975 
Mad 285(292) : 88 MadLW 64. 


(24) A capacity of a person to mana; 
himself and his affairs may vary from pers< 
to person, but the total incapacity whi< 
alone would justify a Court finding a perse 
to be of unsound mind is wholly differe 
from the inadequate ability of a person 
look after himself and his affairs accordii 
«o accepted norms and standards and by i 
stretch of imagination, be equated with i 
capacity flowing from unsoundness of mir 
ine degree of a mental soundness of a pe 
son brought before the Court for inquisiti< 
JJ" der toe provisions of the Act has to 
determined with reference to the facts ai 
ot each case and there is 
nfallibie test which can be prescribed 

-A ft a PP»cation in all such cas< 

A 1OT5 Mad 285(291) : 88 Mad LW 64. 

iUt,! 25 ■ D ® Cree Passed against a lunatic wit 
ffi,T P NOCm“ t ( Oj i )e uardian is nullity. 19 


(26) Eviction petition against tenant under 
S. 7 Orissa House Rent Control Act by 
lunatic represented by his son — Tenant 
not objecting for non-compliance of the 
Civil P. C. or Lunacv Act provisions — 
Tenant also admitting management of affairs 
of the lunatic by his son — Order in the 
proceeding held not open to challenge for 
non-compliance of the Rule 15 of Order 32 
of C. P. Code. ILR (1979) 1 Cut 425(426, 429). 

(27) Inquisition proceedings — Procedure 
to be followed — Before conducting an en¬ 
quiry, directions for inquisition should be 
issued — Notice should be served on the 
alleged lunatic and his relatives — Provi¬ 
sions prescribing the procedure for inquisi¬ 
tion are mandatory and must be strictly 
complied — Failure to give direction for 
inquisition vitiates the entire inquisition pro¬ 
ceedings. 1983 KerLT 807(810)(DB). 

Section 63 


(1) ''Curator” means public curator ap¬ 
pointed under Succession (Property Protec¬ 
tion) Act, 1841 — Persons not so appointed 
can be removed under S. 80. A 1933 Lah 
626(627). 


(2) An application under S. 63 can be 
filed by any person and it need not be filed 
by a person who is interested in the pro¬ 
perty of the lunatic. No question of title to 
any property is involved and it cannot be 
said that an order under the Lunacy Act 
affects directly or indirectly any claim to 
property. The case, therefore, does not come 
within Part 2 of S. HO. A 1950 All 242(244) 
(DB). 

(3) Application under S. 63 — Procedure 
to be followed by Court stated. A 1963 Cal 
261(268) : 1963 (1) CriLJ 579 (DB). 

(4) Proceedings under — Order staying 
other suits and proceedings passed under 
S. 151, Civil P. C. — Order not appealable 
— Revision lies. A 1963 Madh Pra 9 (10) 
(DB). 


(5) Application for inquisition — Require¬ 
ments — Applicant should clearly state the 
names of the relatives of the alleged lunatic 
— Applicant is not allowed to withhold the 
names; 0 f the relations and obtain an order 

807(810)CDB) 1 ^ theiF absence - 1983 KerLT 
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(i *- filiation of proceedings of District Courts.— The provisions of sec- 
lions -Jo, Jl and 4'J shall regulate # the proceedings of the District Court with 
regard to the matters to which they relate. 


(».k Inquisition by District Court and finding thereon.— (1) The District 
Court, if it thinks fit. may appoint two or more persons to act as assessors to 
the Court in the said inquisition. 

(2) Cpon the completion of the inquisition, the Court shall determine 
whether the alleged lunatic is of unsound mind and incapable of managing 
himself and his affairs or may come to a special finding that such alleged 
lunatic is of unsound mind so as to he incapable of managing his affairs, but 
that he is capable of managing himself and is not dangerous to himself or to 
others. 

tit;. Inquisition by subordinate Court on commission issued by District 
Court and proceedings thereon.— (1) If the alleged lunatic resides at a distance 
of more lhan fifty miles from the place where the District Court is held to 
which the application is made, the said Court may issue a Commission to any 
subordinate Court to make I he inquisition, and such subordinate Court shall 
thereupon conduct the inquisition in the manner hereinbefore provided in this 
Chapter. 


Section 6-1 

(1) Under Ss. 41, 42 and 64 read with Sec¬ 
tion 132 (1), Civil P. C . a Court cannot in¬ 
sist on the production of the alleged lunatic 
who is a gosha lady, in Court. A 1952 Mad 
80(80). 

(2) Proceedings arising outside Presidency 
towns — Court has power even in such cases 
to require attendance of alleged lunatic for 
!>ersonal examination even before making 
an order of inquisition. (1964) 5 GujLR 531 : 
ILR (1965) Guj 302 (308. 310). 

(3) Application under S. 63 — Procedure 
to ho followed by Court stated. A 1963 Cal 
261(208. 269) : 1963 (if CriLJ 579 (DB). 

Section 65 

(1) After the inquisition has been com¬ 
pleted. the Court must record a judicial find¬ 
ing on points mentioned in S. 65 (2) on the 
materials before jt. It is only when these 
findings have been arrived at as a result of 
*he inquisition that the jurisdiction of the 
( ourt to proceed further with the case arises. 
A 1930 Lah 289(292). 

(2) Person should not he ad judged as of 
unsound mind unless clearly proved to be 
so. A 1916 Lah 222(222 233). 

(3) The High Court has power to interfere 
lo correct a wrong finding under S. 65 (2) 
Lunacy Act. A 1934 Nag 27(29) A 1969 
I’al 33(40) : 1968 BLJR 536. 

(1) In an enquiry as to the insanity of any 
person no Judge has any right, or any 
jurisdiction to delegate his function to a 
third person except person appointed to as¬ 
sist or advise a Judge. But such a j>ersoii is 
no more than a witness and the Judge must 
retain the judicial function in his own per¬ 
son. A 1921 All 160(161) (DB). 

(5) Person found to be lunatic under the 
Act is presumed to continue to be of un¬ 
sound mind until the contrary is shown. 
A 1917 Mad 265(266)(DB). 

(6) Although an order in lunacy is not a 
judgment which is conclusive against the 


World as one of the judgments enumerated 
in S. 41, Evidence Act, it is (still relevant 
and binding upon the parties thereto) and 
those who claim under them just like any 
other judgment. A 1933 Mad 624(625). 

(7) The scope of an inquiry under R. 15 of 
O. 32, Civil P. C. is not the same as that con¬ 
templated under the Lunacy Act. Where an 
application is presented for the stay of pro¬ 
ceedings in the suit or in the alternative for 
the transfer of the suit to the court in which 
a lunacy petition relating to one of the par¬ 
ties is pending but as on the date of that 
application the inquiry under O. 38, R. 15 
hod practically concluded it is not a fit case 
for exercising the inherent power of the 
Court to grant the application. A 1954 Trav- 
Co 380(381). 

(8) A court has power to dismiss an ap¬ 
plication in limine without directing inquisi¬ 
tion after examining the parties. A 1957 Andh 
Pra 938(939) (DB). 

(9 1 Unsoundness of mind implies some unu¬ 
sual feature of the mind as has tended to 
make it different from the normal and has in 
effect impaired the man’s capacity to look 
after his affairs in a manner in which an¬ 
other person without such mental irregularity 
would be able to do in a matter of his own. 
If a man is able to understand and answer 
questions on various matters except those re¬ 
lating to arithmetical calculations, he cannot 
he regarded as mentally unsound although ho 
would be held as having a weak or un¬ 
developed mind. A 1949 All 449(452) (DB). 

(10) An order declaring a person to be of 
unsound mind and incapable on that account 
of managing his affairs is an order of a very 
serious character. It has the effect of dis¬ 
qualifying him from using his own property 
in the manner he desires and placing a dras¬ 
tic check on his rights and privileges. The 
Legislature has, therefore, laid down an 
elaborate procedure for conducting an en¬ 
quiry an<j it must be strictly followed. A 1949 
All 449(451) (DB). 
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(2) On the completion of the inquisition the subordinate Court shall trans¬ 
mit the record of its proceedings with the opinions of the assessors if asses¬ 
sors have been appointed, and its own opinion on the case: and the District 
Court shall thereupon proceed to dispose of the application in the manner 
provided in section 65, sub-section (2): 


Provided that the District Court 
make such further or other inquiries 
application. 


may direct tlie subordinate Court 
as it think fit before disposing of 


Judicial powers over person and estate of lunatic 


to 

the 


67. Custody of lunatics and management of their estates.— (1) The Court 
may make orders for the custody of lunatics so found by inquisition and the 
management of (heir estates. 


(2) When upon the inquisition it is specially found that the person to 
whom the inquisition relates is of unsound mind so as to be incapable of man¬ 
aging his affairs, but that he is capable of managing himself and is not dan¬ 
gerous to himself or to others, the Court may make such orders as it thinks 
fit for the management of the estate of the lunatic including proper provisions 
for the maintenance of the lunatic and of such members of his family as are 
dependent on him for maintenance, but it shall not be necessary to make anv 
order as to the custody of the person of the lunatic. 3 


Section G7 

(1) A petition to appoint a manager should 
not be dismissed without enquiry because the 
counter-petitioner denies the existence of any 
property belonging to the lunatic The exist¬ 
ence of such property is necessary as a pre¬ 
requisite to the ’Court taking action and 
must be ascertained by enquiry when the 

,? nce .,° f , such is alle * ed by the petitioner 

3?«(3lT) (DB) y thG 0th<?r Par ‘ y ' O906) 29 Mad 

(2) There is an inherent power in the Court 
“ffiW w, . th l una cy matters to appoint an in- 

even though no action may be 
pending at the time and it makes no differ 

so'f«.m^ e K er ' the . lunatic has or has not been 
(DB° d by inc * u,siUon - A 1937 Cal 735(737) 

Lunac^Act pro Yi si ° n in Kapler 5. 

to SStat an^?- WOuld empow0r Court 

19« P K t 3 a 8 n 7( ^ n SB) Ura,0r ° f 0 ' UnatiC - A 

SZgTSLS''* *8*133 

Andh™™ e 6U2eT(DB) e i “'’ t PrOP< "' y ' A 1955 

in l ?he^Lunacy Pulsion 

make eS mertm Court to 

Actis n o t exhaSf J^ a lunatic^ tSe 

JaSfffiy bdn a C? T 

W3S SffdhSv STSSS.S 

locutory mdere unde^O M to / n d'?J d " g lnter ' 


.<G> Under S. G7 of the Lunacy Act the Dis- 
rict fudge on coming t 0 a finding that the 
unat.c is incapable of managing his affairs, 

entS°in 0 h?i appojnt a manager and to 
fhP inLti. d f0r management, the estate of 

thfs Si , £ rima faae ‘berefore he can at 
this stage take possession of and deal only 

,V thi U . p r opert >' as is undisputed property 

0x111 »»' have nS 

In J.v * toke possession of property 

icgarding which there is genuine dispute Ho 

i ! Sf to h mt iU r SdiC,i ° n ,0 decide diJSSS relat 
(96) (DB) Pr0per,y - A 1957 Madh B 9(1 

mS > ,5 6urt *° f Wards authorised to retain 

2 KantLJ 369(371) h POTSOn - (1981 > 

lunatic - ei o a rd?? i ?c in L7 ia - a 5 ers t0 esta,e of 
enumerated iS 41 n Elidin dgm A ° nl in reni 

SfV^ ‘Uf 

existing^\mder ‘ Ss. f S^S^and” 1 ^ already 

at* 

AndhWR 201.^ AndhPra 83(84 1 : (HW) 2 

«c U S Is e an e & aU and°^ P ^° n - as a > p "a- 

guardian for him i<sn appoin tment of 
ing grave consequences Surh mn,t ® r involv- 
can be made only on h dee 'aratlon 
73 PunLR 907(909). prDper evidence. (1971) 
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f»8. Court of Wards fo be authorised in certain cases to take charge of 
estate of lunatic.— If the estate of a lunatic so found or any part thereof 
consists of property which, by the law for the time l>eing in force, subjects 
the proprietor, if disqualified, to the jurisdiction of the Court of Wards, the 
Court of Wards shall be authoris'd to take charge of the same. 


69. Power to direct Collector to take charge of person and estate of 
lunatic in certain cases.— (1) If the estate of a lunatic so found consists in 
whole or in part of land or any interest in land, but is not of such a nature 
that it would subject the proprietor, if disqualified, to the jurisdiction of the 
Court of Wards, the District Court may direct the Collector to take charge of 
the person and estate of the lunatic: 

Provided that no such order shall he made without the consent of the 
Collector previously obtained. 

(2) The Collector shall thereupon appoint a manager of the estate, and 
may appo nt a guardian of the person of the lunatic. 

70. Control over proceedings of Collector.— All proceedings of the Col¬ 
lector in regard to the person or estate of a lunatic under this Chapter shall 
be subject to the control of the "(State Government] or of such authority as it 
may appoint in this behalf. 

[a] Substituted for the words "Provincial Government’' by ALO, 1950. 

71. Power of District Court to appoint guardian and manager and take 
security from manager.— (1) In all other cases the District Court shall appoint 
a manager of the estate of the lunatic and may appoint a guardian of his 


person: 


Section 68 

(1) Manager of estate cannot be appointed 
until Court of Wards has elected not to 
exercise jurisdiction. A 1944 Sind *2(72) 
(DB). 

(2) The Civil Court after making an ordei 
adjudging the lunatic to be of unsound mind 
i* functus ofTicio, in cases in which the 
Court of Wards has jurisdiction. In such cases 
application should be made to the Court of 
Wards to assume superintendence and if 
necessary to appoint a manager. It is only 
other cases, i. e., cases where the Court of 
Wards has not jurisdiction or perhaps in 
cases when the Court of Wards does not 
elect to exercise that jurisdiction that the 
Civil Court can make an order appointing a 
manager. (1912) 6 SindLR 65(66) (DB). 

(3) Where a person, possessed of landed 
estate, is declared by the District Judge as of 
unsound mind it is not necessary for the 
Judge to inquire from the Court of Wards 
whether it would assume the management of 
the estate and only in case of refusal by that 
Court to appoint a manager of lunatic’s pro¬ 
perty; the appointment by the Civil Cuurt of 
a manager of a lunatic’s property is valid, 
until the Court of Wards avails itself of its 
power of assuming the management of the 
estate. (1912) 15 Ind Cas 265(266) (DB)iOudh). 

(4) Once the Court of Wards has been per¬ 
mitted under S. 68 to take charge of the estate 
of a lunatic the management of the property 
of a lunatic in such a case is left to be re¬ 
gulated by the special law governing the 
Court of Wards. A 1952 Nag 54(58) (DB). 

Section 69 

(1) A collector appointed to take charge 
of the estate of a lunatic cannot sue himself 


on behalf of the lunatic, hut must appoint a 
manager for the purpose. (1867) 7 SuthWR 5 
(6) (DB). 

Section 71 

(1) It is necessary for the Court to ad¬ 
judge upon evidence a person to be a luna¬ 
tic before passing an order as to the manage¬ 
ment of his property and for the guardian¬ 
ship of his person; it cannot proceed upon an 
admission made by the person who is alleg¬ 
ed to be a lunatic. (1904) 31 Cal 210(213) (DB) 
•• (1905) 2 A11LJ 154(155) (DB). 

(2) It is incumbent upon a District Judge 
to appoint a manager of the estate of a per¬ 
son adjudged to be of unsound mind. (1903) 
30 Cal 973(975) (DB). 

(3) Where a person has been adjudged to 
be a lunatic by a competent Court and a 
manager has been appointed in respect of 
his estate, the vesting order remains in force 
until the adjudication of lunacy is cancelled 
by the Court, which originally granted au¬ 
thority to the manager or the managership is 
determined by the death of the lunatic. The 
manager has a right to sue on behalf of the 
lunatic so long as the order appointing him as 
a manager subsists. (1912) 16 Ind Cas 865 
(885. 886) (Oudh). 

(4) Where there is no provision for sur¬ 
vivorship in the order of appointment of the 
joint managers, the office of the survivor 
should terminate on the death of his co-- 
manager. A 1935 Cal 33(34) (DB). 

(5) If a member of a joint Hindu family 
under the Mitakshara Law be a lunatic, 
where it is shown that his property is being 
wasted, the Civil Courts have power to ap¬ 
point a manager of the lunatic’s share under 
the Lunacy Act, although no doubt a strong 
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Provided that a District Court may, instead of appointing a manager of 
the estate of a lunatic, exercise any of the powers conic-rred on the High 
Court under sections 56 and 59. 

(2) Any person who has been appointed by the District Court or Collector 
to manage the estate of a lunatic shall, if so required, enter into a bond in 
such form and with such sureties as to the Court or the Collector, as the 
case may be, may seem fit, engaging duly to account for what he may receive 
in respect of the property of the lunatic. 

72. Restriction on appointment of legal heir of lunatic to be guardian of 
his person.— The legal heir of a lunatic shall not be appointed to be the 
guardian of the person of such lunatic unless the Court or the Collector, as 
the case may be, for reasons to be recorded in writing, considers that such an 
appointment is for the benefit of the lunatic. 

OBJECTS AND REASONS 


"Under the present law the legal heir of a 
lunatic cannot in any circumstances be ap¬ 
pointed the guardian of his person. We are 
informed that in many cases the legal heir 
is the only available guardian and the most 
suitable person to whose care the lunatic can 


be entrusted. We have, therefore, altered the 
proviso to clause 71. making it a new clause 
"2. so as to admit of such an appointment 
when manifestly to the advantage of the 
lunatic S.C.R. 


Section 71 (contd.) 

case must be made out for the appointment 
of a manager. A 1929 Nag 93(95) (DB). 

(6) Beneficial interest of lunatic in joint 
property belonging to him along with other 
owners cannot be ignored in deciding what 
^Property of lunatic. A 1917 Mad 691(691) 

(7) Lunatic can adopt during the time 
when his property is vested in a Manager 
under the Act. A 1917 Mad 265(266) (DB). 

(8) The guardian of a lunatic’s person is, 
in matters connected with the guardianship 
^dina'e to the District Court which ap¬ 
pointed him. (1897) 24 Cal 133(140) (DB). 

« An order appointing a guardian of the 
uhwf ™ a .lunatic confers on the guardian 
unless anything exceptional appears to the 

srm^fTh a , ngh ] t0 ,be custody of the per- 
-1 th6 luna,ic - and the Court has powet 
5 i° r ♦ 6r .£ iving custody of the person 

A MM®B) an ' hUS aPPOi ""' 1 

Alin? 1 The Act contains no express provi- 

8?5o5rJy£ P L ace of «*iden?e ot a^una- 

t£t he Si y o Act ’,? u ' 11 contemplates 

of the Com* ttf S * d E Wl , thin the jurisdiction 
L '°urt that has found him to hp a 
lunatic. (1897) 24 Ca , 133(14 a 1) n ^ B) ; 0 be 8 

WMSnmenfc^of 3 *? 0 pro Y isi ? n \ n the Act for 

K'Th bond executed b v 

lunatic’s manager of the 

with a view to ^° nd is execute d 

wavs of bein * *enforced and one of the 

SS to f |S*?2* ment *?, ** assigning ihe 

amount the oror*? 0 entitled *° recover the 

the bond toX^e^ U of e th VO V ld to assign 
ar e sufficient be lunallc * tf there 

some amount is ^ Indicate thal 

manager of the du £rom 1118 

would be to asS JS? tut V th ®, pr °P er course 
suit for L-KL the bond even before the 

A 1945 Mad 89(9^ " Sl the mana ge r is filed. 

tion 2 7i F Bn aSSlon f **!? P ° Wers vmder Sec ’ 
pplication order is a prerequisite. 


Mere admissions of the parties to the pro¬ 
ceeding or mere oral enquiry by the court 
does not clothe the court with the powei 
under S. 71 for appointing a manager for the 
estate of the lunatic without an inquisition. 
A 1976 AndhPra 83(84) : (1975) 2 AndhWR 
*ui. 

Section 72 

(1) Section 72 operates as a kind of warn¬ 
ing that particular care should be exercised 
by the Court where a person is entitled to 
inherit part, of the property of a lunatic and 
woiUd therefore, benefit by his death, to see 
that the appointment of such person as the 
f^d.an of the lunatic is a beneficial one. A 
ha Y ing , , a Greater interest if the 
of ^ Sh °V ld , n0t ^ a PP° in, ed guardian 
cnnlh pe ^ n - of the mmor in preference to 

(165HDB) Vh0 ,S 8 n0n ' heir ‘ A 1934 Ran S 164 

3 C * I ? igh Court as a c °urt of Appeal 
wiU not take upon itself the duty of decid¬ 
ing who may be the fittest person to appoint 
as guardian of the person or property of a 

S; adjudged a lunatic^That duty 

; b ? u ’ d , r . es L t the Courts to which it is 
(47MDB). ^ ‘ he Lunacy Act. (1893) 15 All 29 

^w- I - lestric,ions under S. 72 become inapoli- 

SS-SSs 

adiud^S ere , a S1 ?. ia Muhammadan who was 

r dj Sic a a t rt c t 

lunatic and as such was °* * he 

appointed guardian * rom being 

All 29(46) CDB) * ^ husband - (1893) 15 
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73. Remuneration of managers and guardians.— A guardian of the per¬ 
son of a lunatic or a manager of his estate appointed under this Chapter shall 
be paid such allowance, if any, as the Court or the Collector, as the case may 
be, thinks fit for his care and pains in the execution of his duties. 

71. Duties of guardian.— (1) The person appointed to be guardian of a 
lunatic's person shall have the care of Ins person and maintenance. 

(3) When a distinct guardian is appointed, the manager shall pay to the 
guardian such allowance as may be fixed by the District Court or the Collec¬ 
tor, as the case may be, for the maintenance of the lunatic and such members 
of his family as are dependent on him for their maintenance. 

OBJECTS AND REASONS 


"In ttiis clause and clause 62 fnow Sec¬ 
tion 591 and elsewhere the words "such 
members of his family as are dependent on 
him for their maintenance" have been substi¬ 


tuted for the word "family" in view of the 
decision of the Calcutta High Court in the 
case of Chandrabnti v. Manji Lai. ILR 23 
Cal 512."—S.OR. 


75. Towers of manager.— (1) Every manager of the estate of a lunatic 
appointed as aforesaid may exercise the same powers in the management of 
the estate as might have been exercised by the proprietor if not a lunatic, 
and may collect and pay all just claims, debts and liabilities due to or by the 
estate of the lunatic: 

Provided that no manager so appointed shall without the permission of the 


Court— 

(a) mortgage, charge, or transfer by sale, gift, exchange or otherwise any 
immoveable property of the lunatic, 

(b) lease any such property for a term exceeding five years. 

Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose. 


Section 74 


(1) The word "family’ does not include a 
married daughter of the lunatic living with 
her husband apart from her father, but in¬ 
cludes onlv persons living with the lunatic 
as members of his family and dependent on 
him for their maintenance. (189G) 23 Cal al2 

(514) <DB). 

Section "5 


(1) Manager cannot interfere with personal 
law of lunatic member of joint Hindu fami¬ 
ly. A 1942 All 207(270) (DB). 

(2) Where a manager is appointed of a 
lunatic's estate, it is he alone who can, with 
the permission of the Court, alienate any 
portion of it. The Court has no power to do 
so. A 1919 Lah 45(45) •• A 19bi. Mad 89. 
(Court has no express or inherent power to 
receive oiler for purchase and to communi¬ 
cate it to manager to ascertain views as re¬ 
gards its acceptability.) 


(3) The proviso to S. 75 (1) imposes a curb 
on his power to effect a sale. This power is 
coupled with a duty to act in the best in¬ 
terests of the estate conforming to a decent 
standard of rectitude and fairplay. A i960 

Mad 89(95). , , „ 

(4) The manager’s power of sale under sec¬ 
tion 75 is not unfettered and beyond the con¬ 
trol of the Court. It is under the surveillance 
of the Court. The Court has power to» refuse 
permission to sell, reject the offers placed 
before it. It can direct the manager to rail 
for fresh and further offers or to sell by 
public auction. The Court must be satisfied 


before granting the permission that the 
manager has succeeded in obtaining the best 
offer for the purchase. A 1966 Mad 89(94). 

( 5 ) Section 75 (2) casts a duty upon the 
Court to satisfy ilself by judicious enquiries 
whether the particular act in regard to which 
permission is sought would lie in the lunatic’s 
interests. The offer though highest may be 
far below the market value. The Court must 
investigate with an amount of care and an 
anxiety, and ascertain the proper price for a 
sale of the property having regard to the ac¬ 
tual prevailing market value of similar pro¬ 
perties in the locality. A 1966 Mad 89(94). 

( 6 ) The principle that the sale held by a 
Court must be confirmed in favour of the 
highest bidder at the auction and that it 
would not be permissible to extend the auc¬ 
tion to the Court room, though it would al¬ 
ways be open to the Court to refuse confir¬ 
mation of the sale on the ground that the 
property was not sold for a proper value ap¬ 
plies even to a sale which is not strictly a 
C oui t sale but is a sale held by manager of 
lunatic’s estate. A 1966 Mad 89(94). 

( 7 ) The tarwad property is not the indivi¬ 
dual property of the karnavan. Hence, where 
a Court appoints a manager for a lunatic 
karnavan, he does not obtain any rights over 
the tarwad pro|W‘rty. (1912) 23 MadLJ 706 
(711) (DB). 

(tl) Application for permission to alienate 
property of lunatic — Determination by 
Judge of question whether lunatic or third 
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(2) Before granting any such permission, the Court may cause notice of 
the application for such permission to be served on any relative or friend of 
the lunatic, and may make or cause to be made such inquiries as to tho Court 
may seem necessary in the interests of the lunatic. 

OBJECTS AND REASONS 


"We have amended clause 75 so as to allow 
a Court to annex conditions and restrictions 
to any permission granted to the manager of 
a lunatic to mortgage or lease immovable 


property of such lunatic, and we have also 
empowered the Court to make or cause to be 
made such enquiries as it thinks fit. before 
granting such permission.”—S.C.R. 


7G. Manager to furnish inventory and annual accounts.— (1) Every per¬ 
son appointed by the District Court or by the Collector to be manager of the 
estate of a lunatic shall, within six months from the date of his appointment, 
deliver in Court or to the Collector^ as the case may be, an inventory of the 
immoveable property belonging to the lunatic and of all such money, or other 
moveable property, as he may receive on account of the estate, together with 
a statement of all debts due by or to the same. 


(2) Every such manager shall also furnish to the Court or to the Collector 
annually, within three months of the close of the year of the era current in 
the district, an account of the property in his charge, exhibiting the sums 
received and disbursed on account of the estate and the balance remaining in 
his hands. 

77. Proceeding if accuracy of inventory or accounts is impugned.— 

If any* relative of the lunatic, or the Collector by petition to the Court, im- * 


Section 75 (contd.) 

party was entitled to property is not neces¬ 
sary. (1900) 4 CalWN 526(526) (DB). 

(9) Manager's sale of lunatic’s property 
without order of Court is void. A 1920 Lah 
421(422) (DB). 

(10) Sale by the certified guardian without 
Court’s permission is not binding on the 
lunatic’s son’s shares. A 1916 Oudh 206(207). 

(11) In the case of a manager of a lunatic 

appointed under this Act, although he may 
have been de facto manager of the family 
property, he can only make a valid alienation 
in accordance with the provisions of the Act. 
(1896r20 Bom 150(153, 154) (DB). (Hindu 

woman having lunatic husband and minor 
sons appointed guardian of lunatic — Woman 

. also de facto guardian of family — Mortgage 
family property by woman without Court’s 
permission — Mortgage held was invalid as 
regards lunatic’s interest.) M (1913) 14 Mad 
L Tim 489(489) (DB). 

(12) Sale of estate comprising interest of 

lunatic and non-lunatic — Non-lunatic con¬ 
senting to sale — Manager and Court acting 
upon such consent — Sale is good or bad in 
its entirety — Non-lunatic cannot resile from 
his position and extricate his interest. A 1966 
Mad 89(96) (DB). < |ffi 

(13) If major comes under disability by 
reason of insanity, anybody, even if it is his 
wife, who does any acts on his behalf with- 
til 1 * T bein ® clothed with authority conferred by 
tne Lunacy Act does not do such acts as law- 
jui guardian of person under disability and 

in the position of an intermeddler. 
A. 1933 Mad 686(687) (DB). _ 

-y ; :] . . . “A" in the citations 

• [Vol. 25] 4 A. M. 6 


(14) Committee appointed for management 
of lunatic’s estate — Committee empowered 
to appropriate rent thereof towards its up¬ 
keep and maintenance of lunatic and his 
family — Committee incurring expenditure 
without previous sanction of Court — Ex¬ 
penses incurred on maintenance and educa¬ 
tion of lunatic’s next heir with whom testator 
from whom lunatic got property desired 
lunatic to live and for maintenance of lunatic 
and his Jamily — Expenses incurred being 
proper, Court has discretion to sanction them 
restrospectively. A 1937 Mad 370(374) (DB). 

(15) An ordinary cultivating lease for an 
uncertain term is not a lease for any period 
exceeding five years and a manager of the 
estate of a lunatic has power to grant such 
a lease without the permission of the Civil 
Court. (1910) 6 Ind Cas 158(159) (DB)(Cal). 

( 16 ) The guardian of a lunatic’s property is 
not competent to maintain a suit after the 
lunatic’s death for the recovery of arrears of 
rent which accrued subse Q uent to his death 
and therefore the Court has no jurisdiction 
to sanction the institution of proceedings by 
the guardian t Q recover such amount. The 
right of action would vest in the heir entitled 
to take the property after the death of the 

Andhra U(Hl“ MBd 265(266) •• A 195, 

(17) An order by a Judge sanctioning suit 

by Receiver of lunatic's estate to recover or- 
lears of rent is administrative and not judi¬ 
cial order. A 1943 Mad 265(265). J 

Section 77 

< 1 L Whe , re acc . ounts are Wed by the mana- 
ger of a lunatic's estate an d the accuracy Is 

stands far AIR 
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pugns the accuracy of the said inventory and statement, or of any annual 
account, the Court may summon the manager and inquire summarily into the 
matter and make such order thereon as it thinks fit; or the Court, at its dis¬ 
cretion, may refer any such petition to any subordinate Court or to the Col¬ 
lector if the manager was appointed by the Collector. 

78. Payment into public treasury and investment of proceeds of estate._ 

All sums received by a manager on account of any estate in excess of what 
may be required for the current expenses of the lunatic or of the estate, shall 
be paid into the public treasury on account of the estate and shall be invested 
from time to time in any of the securities specified in section 20 of the Indian 
Trusts Act, 1882, unless the Court or the Collector, as the case may be, for 
reasons to be recorded in writing, directs that such sums be in the interests of 
the lunatic otherwise invested or applied. 

79. Relative may sue for an account.— Any relative of a lunatic may 
with the leave of the District Court sue for an account from any manager 
appointed under this Chapter, or from any such person after his removal from 
office or trust, or from his legal representative in case of his death, in respect 
of any estate then or formerly under his care or management or of any sums 
of money or other property received by him on account of such estate. 

OBJECTS AND REASONS 

"We have amended clause 79 by providing accounts without the leave of the District 
that no relative of a lunatic shall sue a Court. The object of this amendment is to 
manager appointed under this Chapter for prevent managers from being harassed by 

frivolous suits."—S.C.R. 

80. Removal of managers and guardians.— (1) The District Court, for any 
sufficient cause, may remove any manager appointed by it not being the 
Curator, and may appoint such Curator or any other fit person in his place, 
and may compel the person so removed to make over the property in his 
hands to his successor, and to account to such successor for all money received 
or disbursed by him. 

(2) The Court may also for any sufficient cause, remove any guardian of 
the person of the lunatic appointed by it, and may appoint any other fit per¬ 
son in his place. 

(3) The Collector, for any sufficient cause, may remove any manager of 
the estate of a lunatic or guardian of the person of a lunatic appointed by 
him, and may appoint any other fit person in place of such manager or guar¬ 
dian; and the District Court, on the application of the Collector, may compel 

no such sanction is necessary. A 1945 Mad 89 
(90). 

(2) When there are a large number of items 
of expenditure which are questioned and 
where there also may be necessity for en¬ 
quiring into the amount of profits likely to 
have been realised from the estate, sanction 
to file a suit against the manager or his legal 
representative as the case may be, should be 
given. A 1945 Mad 89(90). 

(3) A lunatic, for whose estate the District 
Judge appoints a manager cannot be said to 
be the principal of the manager of his estate 
within the meaning of Article 89 of the 
Limitation Act. A 1949 Oudh 51(52) (DB). 

Section 80 

(1) The word "curator" is used in the 
Lunacy Act in the sense of a public curator 
appointed under the Succession (Property 
Protection) Act of 1841. Hence a person who 
has not been so appointed can be removed 
under S. GO. A 1933 Lah 626(627). 


Section 77 (contd.) 

impugned under S. 77, Lunacy Act, some kind 
of an inquiry must be held under S. 77 and 
some record must be made of the inquiry 
and in passing orders reasons must be shown 
as the order passed is an appealable order 
and Appellate Court must be placed in a 
position of knowing what has moved the 
mind of the Judge in coming to the conclu¬ 
sion to which he came. A 1936 Rang 51(51, 
52) (DB). 

(2) Committee appointed to manage estate 
of lunatic — Direction to submit accounts 
half-yearly — Failure of Committee to file 
accounts for 21 years — Failure is highly re¬ 
prehensible and can be condoned only under 
strong exceptional circumstances. A 1937 Mad 
370(371, 374) (DB). 

Section 79 

(1) Under S. 79, leave of Court appointing 
manager has to be obtained before any suit 
for accounts can be tiled. But to sue surety, 
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any manager removed under this section to make over the property and all 
accounts in his hands to his successor and to account to such successor for all 
money received or disbursed by him. 

81. Penalty on manager for refusing to deliver accounts or property. 
The District Court may impose a fine not exceeding five hundred rupees on 
any manager of the estate of a lunatic who wilfully neglects or refuses to 
deliver his accounts or any property in his hands within the time fixed by the 
Court, and may realize such fine as if it were a sum due under a decree of 
the Court, and may also commit the recusant to the civil jail until he delivers 

such accounts or property. 

82. Proceedings in lunacy to cease or to be set aside if Court finds that 
the unsoundness of mind has ceased.— (1) When any person has been found 
under this Chapter to be of unsound mind, and it is subsequently shown to 
the District Court that there is reason to believe that such unsoundness of 
mind has ceased, such Court may make an order for inquiring whether such 
person is still of unsound mind and incapable of managing himself and his 
affairs. 


(2) The inquiry shall, as far as may be, be conducted in the same man¬ 
ner as is prescribed in this Chapter for an inquisition into the unsoundness 
of mind of an alleged lunatic, and if it is found that the unsoundness of mind 
has ceased, the Court shall order all proceedings in the lunacy to cease or to 
be set aside on such terms and conditions as to the Court may seem fit. 

83. Appeals.— An appeal shall lie to the High Court from any order 
made by a District Court, under this Chapter. 


Section 81 


(1) Even though the fine imposed on the 
guardian under Section 81 for his contuma¬ 
cious conduct can be recovered as if it were 
due under a decree of the Court, yet it is 
doubtful whether the order imposing the fine 
can be said to have the force of a decree 
within the meaning of Art. 2. Sch. 2, Court- 
fees Act A 1934 Lab 853(853). 

Section 82 


(1) When an application is made under 
Section 82 alleging that the unsoundness of 
mind of the lunatic has ceased, it is the duty 
of the Judge to proceed with the application 
without regard to the effect of enquiry on 
the matter in other proceedings pending in 
. the Court It would be most unfair to keep 
the lunatic’s property under management or 
his person under guardianship if it could be 
established that he was no longer of unsound 
mind. A 1925 Lah 533(534). 


(2) The position of a District Judge under 
the provisions of the Lunacy Act is partly 
judicial and partly administrative. His func- 
# n 7 1 Bulking an inquisition into the state 
orot a P® 1 * 80 ® affected is dearly to 
satisfy himself as regards such state; and the 
relatives likely to be interested in the result 
or nis action and to whom notices are issued 
^*°L treat ? d ^ a* 1 * way 83 Parties to legal 

j rather as amicus curiae. 
. a U° W€( * to be heard, but cannot as 

165(168) daim t0 0811 evidence ‘ A 1916 ° udh 

I 068 ? ot ^come functus officio 
on death of lunatic. While ordering cessation 
17 proceedings in lunacy on such death, 
wnirt has jurisdiction to direct divesture of 


lunatic's estate from manager and hand it 
over to heir of the lunatic. Court may also, in 
a proper case, direct the manager to file an 
interpleader suit. A 1971 Mad 218(219, 220) : 
(1970) 83 MadLW 481 (DB). 

Section 83 

( 1 ) Where person has been adjudged luna¬ 
tic upon inquisition held in irregular and im¬ 
proper proceedings, any person who is rela¬ 
tive and has a right to see that the alleged 
lunatic's estate and liberty are dealt with ac¬ 
cording to law, has a right of appeal. A 1927 
Cal 636(641) (DB). 

[See also A 1963 Cal 261(273) : 1963 (1) Cri 
LJ 579 (DB). (Person not party to lunacy pro¬ 
ceedings — Held, it was doubtful whether he 
had a very clear right of appeal .)1 

(2) Any person, who is aggrieved by any 
order passed under Chap. V of the Act by a 
District Judge has the right to appeal against 
such order to the High Court under S. 83. No 
doubt the lunatic is the most aggrieved per¬ 
son, but he being a lunatic, is not expected 
to file an appeal. A 1969 Pat 33(36) : 1968 
BLJR 536. 

(3) Where.on an application by the wife 
nnd son of a‘ person, such person was found 
to be of unsound mind by the District Court 
and the wife was appointed as guardian of 
the lunatic, held that the daughters of the 
lunatic who were served with a notice and 
appeared at the hearing of the application and 
took part in the proceedings were entitled to 
appeal against the order of the District 
Court. (1882) 8 Cal 263(264) (DB). 

(4) An order passed under Sec. 77, Lunacy 
Act, Blmply to the effect that the accounts 
were passed Implies that the objections totho 
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PART IV 


MISCELLANEOUS 

CHAPTER VI 

ESTABLISHMENT OF ASYLUMS 

84. State Government may establish or license the establishment of 

asylums.— The "'[State Government] may establish or license the establish¬ 
ment of asylums at such places as it thinks fit b [if it is satisfied that provision 
has been or will be made for the curative treatment therein of persons suf¬ 
fering from mental diseases.] 

a Substituted for the words "Provincial Government'' by A.L.O., 1950. 
b Inserted by the Lunacy (Amendment) Act. 1922 (VI of 1922), Section 3. 

a [84A. Power to cancel licence in provision for curative treatment is in¬ 
sufficient.— If in any licensed asylum no provision for curative treatment has 
been made, or the '’[State Government] considers that the provision made is 
insufficient, the State Government may require the person in charge of the 
asylum to take such measures for making or supplementing such provision as 
it may deem necessary, and, if such person does not comply with the requisi¬ 
tion within a reasonable time, the ''[State Government] may revoke licence.] 

[a Inserted by the Lunacy (Amendment) Act, 1922 (VI of 1922), Section 4. 

[b Substituted for the words "Provincial Government" by A.L.O., 1950. 

u [85. Provision for admission of lunatics in asylums outside a State.— 
The Magistrates or Courts exercising jurisdiction in any b [State) may send 
lunatics or any class of lunatics to any asylum situate in any other h [State] in 
accordance with any general or special order of the '[State Government] made 
in that behalf with the consent of the c [State Government] of such other 
State.] 

[a] Substituted for original section by the Devolution Act. 1920 (XXXVIII of 1920), 
Section 2 and Schedule I. 

[b] Substituted for the word "Province" by A.L.O., 1950. 

[c] Substituted for the words "Provincial Government” by A.L.O., 1950. 


Section 83 (contd.) 

accounts were rejected. An appeal lies 
against such order under S. 83. A 1936 Rang 
51(51) (DB). 

(5) An order appointing a guardian of the 
property of a lunatic is appealable. 1911 Pun 
LR No. 28. p. 153(154). 

(6) Court appointing guardian has power 
by implication to order custody of person ot 
lunatic to guardian — Such order is appeal- 
able. A 1934 Mad 724(724, 725) (DB). 

(7) An appeal lies against an order of the 
District Court granting permission to the 
manager of the estate of a lunatic to alienate 
property belonging to the lunatic. (1900) 4 
CalWN 526(526) (DB). 

(8) Under S. 83 an appeal lies against an 
older made under Ch. V of the Act, Sec. 83 
does not enumerate the orders which alone 
are appealable but makes all orders passed 
under Ch. V appealable to the High Court. A 
1949 Nag 108(109) (DB). 

(9) Where in proceedings under Sections 62 
and 63 an order staying all other suits and 
proceedings has been passed in exercise of 
inherent powers under S. 151, Civil P. c., it 
is not an order passed under Chap. V of the 
Lunacy Act. The order passed under S. 151 , 
Civil P. C. is not appealable. The proper re-' 
medy is to file revision. A 1963 MadhPra 9(0 
10) (DB). 


(10) Institution keeping alleged lunatic not 
on ground of any reception order or inquisi¬ 
tion order under Lunacy Act but even from 
before through the improvised and illegal 
procedure of a guardian pretending to act fot 
the lunatic and admitting him to the institu¬ 
tion — Held Section 83 of the Lunacy Act 
would not give complete relief. A 1963 Cal 
261(273) (DB) : 1963 (1) CriLJ 579 (DB). 

(11) When the lunatic dies the lunacy pro 
ceeding comes to an end but the Court musl 
pass some order about the property m tne 
hands of the manager. Such an order of tne 
Court wi» be referable to its jurisdiction ex¬ 
ercised over the property of the 

under Chapter V of the Act and « iereI °"* 
the order must be deemed to be an ore 
under that Chapter, and, an appeal agams 
such an order would lie under S. 83. A 
Pat 33(42) : 1938 BLJR 530. 


2) Where it was established that• » 
lan alone was looking after a per 
ijudged a lunatic from the alleg . f 
marriage with him as hw second wire 
that his sons through first w»* order 
d to visit him since that date, th 
he court appointing that woma tfae 
-dian being really for the ben®* 

tic is proper. High ^“^“itmMad 1(2, 
interfere with that order- A 197- Mad HA 

(1971) 2 MadLJ 397 (DB). 
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CHAPTER VII 

EXPENSES OF LUNATICS 

86. Payment of cost of maintenance in licensed asylums in certain cases 
by Government.— (1) When any lunatic is admitted to a licensed asylum 
under a reception order or an order under section 25, and no engagement has 
been taken from the friends or relatives of the lunatic or order made by the 
Court for the payment of expenses under the provisions of this Act, the cost 
of maintenance of such lunatic shall, subject to the provision of any law for 
the time being in force, be paid by the Government to the person in charge 
of such asylum. 

(2) The paymaster of the military circle within which any asylum is 
situated shall pay to the officer in charge of such asylum the cost of main¬ 
tenance of every lunatic received and detained therein under an order made 
under section 12. 

87. Application of property in the possession of a lunatic found wander¬ 
ing.— Any money in the possession of a lunatic found wandering at large 
may be applied by the Magistrate towards the payment of the cost of main¬ 
tenance of the lunatic or of any other expenses incurred on his behalf, and 
any moveable property found on the person of the lunatic may be sold by the 
Magistrate, and the proceeds thereof similarly applied. 

88. Application to Civil Court for order for the payment of cost of main¬ 
tenance out of the lunatic's estate, or by person bound to maintain him.— 
If a lunatic detained in an asylum on a reception order made under section 
14, section 15 or section 17 has an estate applicable to his maintenance, or if 
any person legally bound to ma ntain such lunatic has the means to maintain 
him, the authority which made the reception order or any local authority 
liable for the cost of maintenance of such lunatic under any law for the time 
being in force may apply to the High Court or District Court within the local 
limits of the original jurisdiction of which the estate of the lunatic is situate 
or the person legally bound to maintain him resides, for an order for the pay¬ 
ment of the cost of maintenance of the lunatic. 

STATE AMENDMENTS 

Gujarat: 

In its application to the State of Gujarat, the amendments made by Act 49 of 
1961 are the same as given under Maharashtra—Guj. Act XLIX of 1961. 

Maharashtra: 

In its application to the State of Bombay, in section 88— 

(i) after the words "has the means to maintain him’’, the words "or if any local 

authority is liable for the cost of maintenance of such lunatic under any law 
for the time being in force” shall be inserted; 

(ii) the words "or any local authority liable for the cost of maintenance of t uch 
lunatic under any law for the time being in force” shall be deleted; 

(iii) after the word "resides”, the words "or the local authority liable for the cost 
of his maintenance is constituted” shall be Inserted; 


Section 88 


(1) Under S. 88, the authority making 
reception order under S 15 has to apply 
the High Court or District Court for an or 
tor the payment of the cost of maintena 
of the lunatic. Such authority cannot p 
order itself. (1938) 40 PunLR 496(49' 
i J “{ the father, as a manager of 

Hindu family, is liable to maintain 
v?,.* 8 a member of the family, he is a pen 
• H to I Tlalntaln lunatic son. 

whfuSI? ma ‘ ,er for th e purposes of S. 
kether under the Hindu Law his Uabi 


to maintain is limited to the extent of the 
joint family property in his hands. A 1927 
Bom 91(931 (DB). 

father-in-law in a joint Hindu 
family is liable to pay the cost of mainten¬ 
ance of his lunatic daughter-in-law. A 1930 
Bom 319(319) (DB). 


(4) Article 181 of Limitation Act (1908) i 9 
not applicable to applications under Ss. 88 89 

(DB^ UnaCy Act (1912) ' A 1964 Pun J 116(117) 
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(iv) at the end of the marginal note, the following words shall be added, namely:— 

"or by local authority liable for such costs."—Bom. Act XV of 1936, Section 2 (1) 
(27-11-1936). 

Tamil Nadu : 

In its application to the State of Tamil Nadu, in section 86, for the words and 
figures "on a reception order made under section 14, section 15 or section 17", the 
words and figures "on a reception order made under sections 7, 10, 14, 15 or 17 or 
on an order made under section 8 or 16” and for the words "authority which nude 
the reception order", the words "authority which made the reception or other order 
aforesaid" shall be substituted—T. N. Acts XV of 1938, Section 3 (25-10 1938': XXII1 
of 1960. 

89. Order of Court and enforcement thereof.— (1) The Court shall in¬ 
quire into the matter in a summary way, and on being satisfied that such 
lunatic has an estate applicable to his maintenance, or that any person is 
legally bound to maintain and has the means of maintaining such lunatic, may 
make an order for the recovery of the cost of maintenance of such lunatic, 
together with the costs of the application out of such estate or from such 
person. 

(2) Such order shall be enforced m the same manner, and shall be of the 
same force and effect and subject to the same appeal as a decree made by the 
said Court in a suit in respect of the property or person therein mentioned. 

STATE AMENDMENTS 


Gujarat: 

In its application to the State of Gujarat, the amendment made by Act 49 of 
1961 is the same as given under Maharashtra.—Guj. Act XLIX of 1961. 
Maharashtra: 

In its application to the State of Bombay, in Section 89.— 


(i) in sub-section (1),— 

(a) after the words "such lunatic" where they occur for the second time, the 
words "or that anv local authority is liable for the cost of maintenance of 
such lunatic under any law for the time being in force" shall be inserted; 

(b) after the words "such person", the words "or from such local authority" 


shall be added; 

(c> at the end. the following proviso shall be added, namely:— 

"Provided that no order for the recovery of ihe cost of maintenance of such 

lunatic from a local authority shall be made if he has an estate ^ 

maintenance or if there is any person legally bound, and having the means, to ma.n 

13 (ffHn'sub-scction (2). after the word "person", the words "or the,10031 authority" 
shall be inserted-Bombay Act XV of 1936. Section 2 (2) (2,-11-1936). 

Tan il Nadu : 

In its application to the State of Tamil Nadu, in subsection (1) of section 89. 
for the words "may make an order for the recovery of the cost of ma,ntenance 
such lunatic together with the costs of the application out of such estate or 
such person", the following words shall be substituted, namely: 

"may make an order for the recovery of the whole or any port,on o the cost o 
maintenance of such lunatic and of the costs of the application, out of such 


from Mich person: 



Section 89 


(1) Under S. 89. (he Court has to determine 
whether the person legally bound to main¬ 
tain the lunatic has the means to maintain 
him. The wo r d "means• , in the expression 
"means to maintain" has no relation to their 
source. Thus, if there is a person legally 
bound to mai.-.tain the lunatic and if he has 
the means to maintain him with or without 


reference to the joint family property, undei 
the Lunacv Act, the Court can make an order 
for the costs of lias maintenance in the asy¬ 
lum. A 1927 Bom 91(93) (DB) 

(2) Article 181 of Limitation Act (1908) 
does not applv to applications under Secs. 88 
89 of Lunacy Act (1912). A 1964 Punj 116 
(117) (DB). 
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Provided that an order directing recovery out of such estate shall be made only 
after making due allowance for the needs of the wife, children and other depend¬ 
ants, if any. of the lunatic."-T. N. Acts XV of 1938, Section 4 (25-10-1938); XXIII 

of 1960. 

“(89A. Fixation of cost of maintenance.— (1) In computing the amount 
payable on account of the cost of maintenance of lunatics detained in any 
asylum for the cost of whose maintenance any b [State Government] is liable, 
charges may be included on account of the upkeep of the asylum and of ’he 
capital cost of establishment thereof. 

(2) In the case of any such lunatic under detention immediately before the 
commencement of Part III of the Government of India Act, 1935, the amount 
payable by any b [State Government] on account of the cost of his maintenance 
shall be determined in accordance with any general or special orders of the 
Governor-General in Council in force immediately before that date and appli¬ 
cable to his case.] 

[a] Substituted for Section 89A, by A.O., 1937. 

[b] Substituted for the words "Provincial Government'’ by A.L.O., 1950. 

a [89B. Incidence of costs of maintenance payable by Government.— (1) 

When under the provis : ons of this Act the cost of the maintenance of a lunatic 
is payable by the Government, then such cost shall be payable— 

(a) in the case of a lunatic not domiciled in b [India] by the c [State Govern¬ 
ment] of the d [State] in which the reception order or the order under 
section 25, as the case may be, was made; and 

(b) in the case of a lunatic domiciled in b [India], by the Estate Govern¬ 
ment] of the d [State] in which the lunatic has last resided for a period 
of five years before the reception order or the order under section 25, 
as the case may be, was made; or, if the lunatic has not been resident 
in any one d [State] for such period, by the c [State Government] of the 
Estate] in which such order was made. 

*1 ... 

[a] Inserted by the Lunacy (Amendment) Act, 1922 (VI of 1922), Section 5. 

[b] Substituted for the words "thp States” by Part B States (Laws) Act, 1951 (III 
of 1951), Section 3 and Schedule (1-4-1951). 

[c] Substituted for the words "Provincial Government” by A.L.O., 1950. 

[d] Substituted for the words "Province”, ibid. 

[e] Sub-section (2) was omitted by A.O., 1937. 

STATE AMENDMENT 

Section 89-C: 


Tunjab: Haryana: Chandigarh : 

In its application to the States of Punjab and Haryana and TJ. T. of Chandigarh, 
after section 89B, insert the following new section, namely:— 


"89-C. Exemption of cost of maintenance.— Notwithstanding any other pro¬ 
visions of this Act, the State Government may, by rules prescribed, authorise the 
reception, detention or treatment of any lunatic who is unable or becomes unable 
to meet his cost of maintenance in any asylum.’’—Punj. Act XXXVII of 1956, Sec¬ 
tion 2 (17-10-1956): Act XXXI of 1966, Section 88 (18-9-1966). 


90. Saving of liability of relatives to maintain lunatic.— The liability of- 
any relative or person to maintain any lunatic shall not be taken away or 
affected by any provision contained in this Act. 


# 5 " 




>!l 


Section 90 


Lunacy Act does not override provi« tenance held proper and that under'See. 15 

SL“V Peti ^ OD of ^ Act waB Inapposite. A 1971 Itfacf 149 
»der Section 488 by lunatic wife for main- (150) . {1970) j MadLJ m 
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CHAPTER VIII 

RULES 


91. Power of State Government to make rules.— (1) a [* * •] The b (State 
Go\ernment] may make rules for all or any of the following purposes, name¬ 
ly:— 

(a) to prescribe forms for any proceedings under this Act other than a pro¬ 
ceeding before a High Court c [* * •]; 

(b) to prescribe places of detention and regulate the care and treatment of 
persons detained under section 8 or section 16; 

(c) to regulate the '’[detention], care, treatment and discharge of criminal 
lunatics; 


(d) to regulate the management of asylums and the care and custody of the 
inmates thereof and their transfer from one asylum to another; 

(e) to regulate the transfer of criminal lunatics to asylums; 

(f) to prescribe the procedure to be followed by District Courts and Magis¬ 
trates before a lunatic is sent to any asylum established by Govern¬ 
ment; 

tg) to prescribe the c [Government asylums] within the province to which 
lunatics from any area or any class of lunatics shall be sent; 

(h) t^ nrescribe conditions subject to which asylums may be licensed; 

(i) save as otherwise provided in this Act, generally to carry into effect the 

provisions of the Act. 

(2) In making any rule f under this section, the ’’[S'ate Government] may 
direct that a breach of it shall be punishable with fine which may extend to 
fifty rupees. 

[a] The words "Subject to the Control of the Governor-General in Council'' were 
omitted by the Devolution Act, 1920 (XXXVIII of 19201, Section 2 end Sche¬ 
dule I. 

[b] Substituted for the words "Provincial Government" by A.L.O., 1950. 

[c] The words "for a Part A State" were omitted by the Part B States (Laws) 
Act, 1951 (III of 1951), Section 3 and Schedule (1-4-1951). 

[d] Substituted for the word "confinement" by the Repealing and Amending Act. 
1923 (XI of 1923), Section 2 and Schedule I 

]e] Substituted for the words "asylums established by Government" by A O., 1037. 
[f] For Pondicherry Lunacy Rules. 1970, see Pondicherry Gaz.. 30-7-1970, Extra 
(No 70). 

STATE AMENDMENT 


Tamil Nadu : 

In its application to the State of Tamil Nadu, in sub-section (1) of Section 91. 
after clause (c). the following clause shall be inserted, namely — 

"(cc) to prescribe the conditions subject to which lunatics may bo discharged 
temporarily under section 33-A."-T.N. Acts XV of 1938, Section 5 (25-10 1938); XXIII 
of 1960, S. 3. 1st Sch. (1-4-1961). 


92. Publication of rules.— All rules made under section 91 shall be pub¬ 
lished in the “[Official Gazette], and shall thereupon have effect as if enacte 

* n [a*]' Substituted for the words "Gazette of India" by A.O., 1937. 


Section 

(1) Rule 18 (ii) which prescribes the fees 
for maintenance is not ultra vires in any 
way. A 1927 Bom 91(93) (DB). 

(2) The words District Funds' in R. 185 of 
the rules framed by the Punjab Government 
under Lunacy Act, Section 91 (1), do not in- 
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elude funds of the Small Town Committee. A 
1931 Lah 148(149). 

(3) Where accused is found to be suffering 
from schizophrenia and to be a danger to 
society if let out, court has power to direct 
his detention in lunatic asylum in accordance 
with rules framed by State Government under 
the Indian Lunacy Act. 1071 Ke r U 142(146). 
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CHAPTER IX 


SUPPLEMENTAL PROVISIONS 


93. Penalty for improper reception or detention of lunatic.— Any person 


otherwise than in accordance with the provisions of this Act receives 
or detains a lunatic or alleged lunatic in an asylum, or 
(b) for gain detains two or more lunatics in any place not being an asyli um. 
shall be punishable with imprisonment which may exten 
with fine or with both. 

94. Provision as to bonds.—The provisions of Chapter * he 

of Criminal Procedure, 1898. shall, so far as may be, apply to bonds taxe 

under this Act. 

95. Pension of lunatic payable by Government.- (1) W hen ■ sum is 

payable in respect of pay. pension, gratuity, or other similar aLo'v an t 
any person a [by the Central Government or .any State Government] and 
person to whom the sum is payable is certified by a Magistrate to be a luna 
Pc, the Government officer under whose authority such sum would he pay 
able if the payee were not a lunatic may pay so much of the said sum as 
he thinks fit to the person having charge of the lunatic, and way p« y 
surplus, if any, or such part thereof, as he thinks fit for the maintenance of 
such members of the lunatic’s family as are dependent on him for mc..nten 

ance. 


(2) b [The c [* * *] Government concerned] shall be discharged of all la¬ 
bility in respect of any amounts paid in accordance with this section. 

[a] Substituted for the words "by the Secretary of State or any Government m 
British India” by A.C.A.O., 1948. 

[b] Substituted for the words "The Secretary of Stale for India in Council’’ by 

A.0, 1937. 

[c] The words "Secretary of State or, as the case may be. the" were omitted by 
A.C.A.O., 1948. 

96. Use of forms in Schedule.— Subject to any rules, the forms set 
forth in the First Schedule, with such variation as the circumstances of each 
case may require, shall be used for the respective purposes therein men¬ 
tioned, and if used shall be sufficient. 

97. Protection to persons acting under Act.— No suit, prosecution or 
other legal proceedings shall lie against any person for anything which is in 
good faith done or intended to be done under this Act. 


98. Power to give effect to warrants and orders of certain Courts out¬ 
side India.— Any officer in charge of an asylum may give effect to any 
order or warrant for the reception and detention of any lunatic made or 
issued by any Court or tribunal beyond the limits of “[India] ^established or 
continued by the Central Government]. 

[a] Substituted for the words "the States” by the Part B States (Laws) Act, 
1951 (III of 1951), Section 3 and Schedule (1-4-1951). 

[b] Substituted for the words "in the exercise of jurisdiction conferred by Gov¬ 

ernment or the Central Government or the Crown Representative or by the 


Section 93 


(1) Whether the So 
profit for themselves 
terpreting the words 
meaning of Section 
patients they charge 
lore they make the 


ciety actually makes a 
is not the test for in- 
“for gain” within the 
93 (b). Vis-a-vis their 
the patients and thero- 
proflt so far as the 


patients are concerned. Whether these auth¬ 
orities between themselves divide the profit 
or the money received .from the patients or 
utilize it for similar purposes, therefore, can¬ 
not take these institutidris' out of'the opera¬ 
tion of Section 93 (b). A 1963 Cal 261(272) 
: 1963 (1) Crl L.I 579 (DB). 




**A" In the citations stands for AIR 
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law of Burma” by the Repealing and Amending Act, 1957 (XXXVI of 1967), 

Section 3 and Schedule II (17-9-1957). 

99. Power to make rules for reception of lunatics received from outside 
India.— The °[State Government] may make rules regulating the procedure 
for the reception and detention in asylums in the b (State] of lunatics whose 
reception and detention are provided for by section 98. 

[a] Substituted for "Provincial Government’* by A.L.O, 1950. 

[b] Substituted for "Province” by ibid. 

100. Orders under repealed Acts.— (1) In the case of orders made be¬ 
fore the commencement of this Act under section 7 of the Indian Lunatic 
Asylums Act, 1353 a for the reception of persons into an asylum, the persons 
who signed the order shall have all the powers and be subject to the obliga¬ 
tions by this Act conferred or imposed upon the petitioner for a reception 
order, and the provisions of this Act relating to persons upon whose petition 
a reception order was made shall apply in the case of a person who has sign¬ 
ed an order, under section 7 of the Indian Lunatic Asylums Act, 1858, a be¬ 
fore the commencement of this Act as if the order had been made after the 
commencement of this Act upon a petition presented by him. 

(2) All orders for the detention of lunatics made and all undertak ngs 
given under any enactment- hereby repealed shall have the same force and 
effect as if they had been made or given under this Act and by or to the au¬ 
thority empowered thereby in such behalf. 

[a] Repealed by this Act. 

100A. Ranchi European Mental Hospital.— (Repealed by A.L.O., 1950.] 

101. Repeal of enactments.—[Repealed by the Second Repealing and 
Amending Act, 1914 (XVII of 1914), Section 3 and Schedule II.) 

SCHEDULE I 

FORM 1 

(See section 96) 

FORM I 

APPLICATION FOR RECEPTION ORDER 
(See sections 5 and 6) 

In the matter of A.B. [a], residing at , by occupation , son of 

; a person alleged to be a lunatic. 

To Presidency Magistrate, for 

(Or District Magistrate of 

. or Sub-Divisional Magistrate of 
or Magistrate specially empowered under Act IV of 1912 for ]. 

The petition of C. D. (a), residing at , by occupation , son of 
in the town of [or sub-division of in the district of ]. 

1 . I am [b] years of age. 

2. I desire to obtain an order for the reception of A.B. as a lunatic in the 
asylum of situate at [c]. 

3. I last saw the said A.B. at on the (d] day of 

4. I am the [e] of the said A.B. 

[or if the petitioner is not a relative of the patient, state as follows.] 

I am not a relative of the said A. B. The reasons why this petition is not pre¬ 
sented by a relative are as follows . [State them]. 

The cirumstances under which this petition is presented by me are as follows: 
[state them.] 

5. The persons signing the medical certificates which accompany the petition 
are [f]. 
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6. A statement of particulars relating to the said A. B. accompanies this petition. 

7 . rif that is the fact.] An application for an inquiry into the mental capacity 

1 - •* and a certified copy of the order 


of the said A. B. was made to the on the 
made on the said petition is annexed hereto. 


[Or if that is the fact.] 

No application for an inquiry into the mental capacity of the said A. B. has 
been made previous to this application. 

The petitioner therefore prays that a reception order may be made in accord¬ 
ance with the foregoing statement. 

(Sd.) C. D. 

The statements contained or referred to in paragraphs are true to my 


knowledge; the other statements are true to my information and belief. 

Dated < sd -) c - D - 


Statement of particulars 

[If any of the particulars in this statement is not known, the fact to be so stated.] 
The following is a statement of particulars relating to the said A. B. 

Name of patient at length. 

Sex and age. 

Married, single or widowed. 

Previous occupation. 

Caste and religious belief, as far as known. 

Residence at or immediately previous to the date hereof. 

Names of any near relatives to the patient who are alive. 

Whether this is first attack of lunacy. 

Age (if known) on first attack. 

When and where previously under care and treatment as a lunatic. 

Duration of existing attack. 

Supposed cause. 

Whether the patient is subject to epilepsy. 

Whether suicidal. 

Whether the patient is known to be suffering from phthisis or any form of 
tubercular disease. 

Whether dangerous to others, and in what way. 

Whether any near relative (stating the relationship) has been afflicted with in¬ 
sanity. 

Whether the patient is addicted to alcohol, or the use of opium, ganja, charas, 
bhang, cocaine or other intoxicant. 

[The statements contained or referred to in paras. are true to my know¬ 
ledge. The other statements arc true to my information and belief.] 

[Signature by person 
making the statement.] 

[a] Full name, caste and titles. 

[b] Enter the number of completed years. The petitioner must be at least 
eighteen or twenty-one, whichever is the age of majority under the law to 
which the petitioner is subject. 

[c] Insert full description of the name and locality of the asylum or the name, 
address and description of the person in charge of the asylum. 

‘[d] A day within 14 days before the dale of the presentation of the petition is 
requisite. 

[e] Here state the relationship with the patient. 

[f] Here state whether either of the persons signing the medical certificates is a 

relative, partner or assistant of the lunatic or of the petitioner, and if a re¬ 
lative of either, the exact relationship. ’ ’ 


FORM 2 


, RECEPTION ORDER ON PETITION 

(See sections 7, 10) 

' ^’. the unde rsigned E.F., being a Presidency Magistrate of 
Magistrate of or the Sub-Divisional Magistrate of 


[or the District 
or a Magistrate of 
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Uie first class specially empowered by Government to perform the functions of a 
Magistrate under Act IV of 1912] upon the petition of C. D. f of [ a ] in the matter 
of A. B., [*) a lunatic, accompanied by the medical certificates of G.H., a medical 
officer, and of J.K . a medical practitioner [or medical officer], under the said Act, 
hereto annexed, hereby authorise you to receive the said A.B. into your asylum. 
And I declare that I have [or have not] personally seen the said A.B. before mak¬ 
ing this order. 

(Sd.) E. F. 


(Designation as above.) 

To [b] 

[a] Address and description. 

[b] To be addressed to the officer or person in charge of the asylum. 

FORM 3 

MEDICAL CERTIFICATE 
(See sections 18. 19) 

In the matter of A B. of [ a ] in the town of [or the sub-division of 
in the district of ] an alleged lunatic. 

I. the undersigned C. D., do hereby certify as follows 

1. I am a gazetted medical officer [or a medical practitioner declared by Gov¬ 
ernment to be medical officer under Act IV of 1912 ]/a holder of [ b ] [or declared 
by State Government to be a medical practitioner under Act IV of 1912] and lam 
in the actual practice of the medical profession. 

2. On the day of 19 at [ c ] in. the town/village of [or the . sub¬ 
division in the district of ] [Separately from any other practitioner] 

[d], ] personally examined the said A.B. and came to the conclusion that the said 
A. B is a lunatic and a proper person to be taken charge of and detained under 
care and treatment. 

3. I formed this conclusion on the following grounds, viz. 

(a) Facts indicating insanity observed by myself, viz. 

(b) Other facts (if any) indicating insanity communicated to me by others, 
viz.:— 

Here state the information and from whom. 

(Sd.) C. D. 


(Designation as above.) 

[a] Insert residence of patient. 

[b] Insert qualification to practise medicine and surgery registrab’e in the United 
Kingdom. 

[c] Insert place of examination. 

[d] Omit this where only one certificate is required. 

FORM 4 

RECEPTION ORDER IN CASE OF LUNATIC SOLDIER 

(See section 12) 

Whereas it appears to me that A. B., a European, subject to the Army Act, 
who has been declared a lunatic in accordance with ihe provisions o e m 1 
regulations, should be removed to an asylum. I do hereby authorise you o 
♦he said A. B. into your asylum , - r 


(Administrative Medical Officer.) 


To [a] 


[a] To be addressed to the person in charge of an asylum duly authorised 
Government to receive lunatic Europeans subject to the Aimy c . 
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FORM 5 

RECEPTION ORDER IN CASE OF WANDERING OR DANGEROUS LUNATICS 
OR LUNATICS NOT UNDER PROPER CONTROL OR CRUELLY TREATED 
(SENT TO AN ASYLUM ESTABLISHED BY GOVERNMENT) 

(See sections 14, 15, 17) 

I, CD., Presidency Magistrate of [or Commissioner of Police for 
for the District Magistrate of or the Sub-Divisional Magistrate of 

Magistrate specially empowered by Government under Act IV of 1912] 
caused A. B. to be examined by E. F., a Medical Officer under the Indian 
Act, 1912, and being satisfied that A. B. [describing him] is a lunatic who was 
wandering at large [or is a person dangerous by reason of lunacy] [or is a lunatic 
not under proper care and control or is cruelly treated or neglected by the person 
having the care or charge of him] and a proper person to be taken charge of and 
detained under care and treatment, hereby direct you to receive the said A. B. into 
vour asylum. 

(Sd.) C ; D. 


l 

or a 
having 
Lunacy 


Dated the 

To the Officer in charge of the asylum at 

FORM 6 


(Designation as aobve.) 


SAME WHEN SENT TO A LICENSED ASYLUM 

I, C. D. f [as above down to "care and treatment”] and being satisfied with the 
engagement entered into in writing by G. H. of [here insert address and descrip¬ 
tion] who has desired that the said A. B. may be sent to the asylum at [here 
insert description of asylum and name of the person in charge] to pay the cost of 
maintenance of the said A. B., in the said asylum, hereby authorize you to receive 
the said A. B. into your asylum. 

(Sd.) C. D. 


(Designation as above.) 

Dated the 

To the person in charge of the asylum at 

FORM 7 

BOND ON THE MAKING OVER OF A LUNATIC TO THE 
CARE OF RELATIVE OR FRIEND 

(See sections 14, 15, 17) 

Whereas A. B., son of > inhabitant of , has been brought up before 
C.D., a Presidency Magistrate for the town of [or Commissioner of Police 

for Y [or the District/Sub-Divisional Magistrate of f or a Magistrate of 

the first class specially empowered under Act IV ol 1912] and is o lunatic who is 
believed to be dangerous [or deemed to be a lunatic who is not under proper care 
and control or is cruelly treated or neglected by the person having the charge of 

M "* er f as f E - F - son of . inhabitant of . have applied 

to the Magistrate [or Commissioner of Police], that the said A. B. may be deliver¬ 
ed to my care: 

I. E. F., abovenamed hereby bind myself that on the said A B being made 
over to my care, I will have the said A. B. properly taken care of and prevented 
irom doing injury to himself or to others; and in case of my making default there¬ 
in, I hereby bind myself to forfeit to «[the Government] »[• . •]_ the sum of 

• Dated this day of 19 . 

■'X (Sd.) E. F. 

& (Where a bond with sureties is to be executed add).- We do hereby declare 
ourselves sureties for the abovenamed E. F. that he will, on the aforesaid A. B 
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being made over to his care, have the said A. B. properly taken care of and pre¬ 
vented from doing injury to himself or to others; and in case of the said E. F. 
making default therein, we bind ourselves, jointly and severally, to forfeit to a Jthe 
Government] *•[• • *]. the sum of rupees 

Dated this day of 19 

(Signature.) 

[a] Substituted for the words "His Majesty the King" by A. L. O., 1950. 

[b] The words "Emperor of India" were omitted by A C. A O, 1918. 

FORM 8 


BOND ON THE DISCHARGE OF A LUNATIC FROM AN ASYLUM ON THE 
UNDERTAKING OF RELATIVE OR FRIEND TO TAKE DUE CARE 

(See section 33) 

Whereas A B.. son of . inhabitant of , is a lunatic who is 

now detained in the asylum at under an order made by C. D., 

a Presidency Magistrate for the town of (or Commissioner of Police 

for ] [or the District/Sub Divisional Magistrate oi . or a Magistrate of 

the first class specially empowered under Act IV of 1912] under section 14 [orsec¬ 
tion 15] of Act IV of 1912, and whereas I. E. F.. son of , inhabitant of 
have applied to the said Magistrate (or Commissioner of Police] that the said A. B. 
may be delivered to my care ar.d custody : 

I hereby bind myself that on the said A. B. being made over to my care and 
custody, I will have him properly taken care of and prevented from doing in, ry 
to himself or to others; and in case of my making default therein, I hereby 
myself to forfeit to “[the Government] »(* * *] the sum of rupees 

Dated this day of 19. (Sd . )E . F . 

(Where a bond with sureties is to be executed add).- We do hereby declare 
ourselves sureties for the abovenamed E. F. that he will, on the aforesaid A. B be¬ 
ing delivered to his care and custody, have the said A. B. properly taken care of 
and prevented from doing injury to himself or to others; and in case of the • 

E. F. making default therein, we bind ourselves, jointly and severally, to forfeit to 
•''[the Government] b [* * •] the sum of rupees 

Dated this day ot >9 (Signature.) 

[a] Substituted for the words "His Majesty the King" by A. LAD. 1950. 

[b] The words "Emperor of India" were omitted by A. C. A. O., 1948. 

SCHEDULE II 

Enactments Repealed.-[Repealed by the Second Repealing and Amending Act. 
1914 (XVII of 1914). S. 3 and Sch. II ] 

[THE] LUSHAI HILLS DISTRICT (CHANGE OF NAME) ACT, 1954 

(ACT 18 OF 1954) 

[The text of the Act printed here is as on 15-11-1983.] 

CONTENTS 


to 


XTTIONS 

1 Short title and commencement. 

2 Lushai Hills District to be known 

Mlzo District. 


as 


3. Amendment of the Sixth Schedule 

the Constitution. ... . 

4. Reference to Lushai Hills district to» b* 

construed as reference to Mizo District. 


STATEMENT OF OBJECTS AND REASONS 


•The Lushai Hills District is one of the 
: autonomous districts in the tribal “reas 
Assam specified in Part A of the Table 
pended to Paragraph 20 of the Sixtn 
hedule to the Constitution. The district is 
rgely inhabited by tribes who are collec- 
zely known ns "Mlzos” — "Lusei” being 


one of these tribes. There has, therefore, 
been a demand that the district should be 
renamed "Mizo District": the Hills will con¬ 
tinue to be called 'Lushai Hills’ — The pre¬ 
sent Bill is intended to achieve this pux 
pose-.—Gaz. of Ind.. 1954. Extra., Pt. II, Sec¬ 
tion 2, page 2. 
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[THE] LUSHAI HILLS DISTRICT (CHANGE OF NAME) ACT, 1954 

(ACT 18 OF 1954) a 

[29th April, 1954] 

An Act to change the name of the Lushai Hills District. 

BE it enacted by Parliament as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1954, Extra., Pt. II, 

S. 2, page 2. 

1. Short title and commencement.— (1) This Act may be called THE 
LUSHAI HILLS DISTRICT (CHANGE OF NAME) ACT, 1954. 

(2) It shall come into force on such date 11 as the Central Government 
may, by notification in the Official Gazette, appoint. 

[a] Act came into force on 1-9-1954, see S.RO, 2832, D/- 1-9-1954 published in 
Gaz. of India, 1-9-1954, Pt. II, S. 3. Ext, p. 1443. 

2. Lushai Hills District to be known as Mizo District.— The tribal crea 
in Assam now known as the Lushai Hills District shall, as from the com¬ 
mencement of this Act, be known as the Mizo District. 

3. Amendment of the Sixth Schedule to the Constitution.— In the Sixth 
Schedule to the Constitution, in paragraph 20,— 

(a) after sub-paragraph (2), the following sub-paragraph shall be inserted, 
namely r— 

"(2A) The Mizo District shall comprise the area which at the com¬ 
mencement of this Constitution was known as the Lushai Hills Dis¬ 
trict.”; 

(b) in sub-paragraph (3), after the words "United Khasi-Jaintia Hills Dis¬ 
trict”, the words "and the Mizo District” shall be inserted; and 

(c) in Part A of the table, for the words "The Lushai Hills District”, the 
words "The Mizo District” shall be substituted. 

4. Reference to Lushai Hills District to be construed as reference to 
Mizo District.— Any reference to the Lushai Hills District in any law in¬ 
strument or other document shall, unless the context otherwise requires be 
construed as a reference to the Mizo District. 


[THE] MADHYA BHARAT TAXES ON INCOME 
(VALIDATION) ACT, 1954 
(ACT 38 OF 1954) 

[Not printed.] 


[THE] MADRAS STATE (ALTERATION OF NAME) ACT, 1968 

(ACT 53 OF 1968) 

[The text of the Act printed here is as on 15-11-1983.) 

CONTENTS 


SECTIONS 

1. Short title and commencement. 

2. Definitions. 

d ot name of S(ate °f Madras. 

4 . Amendment of article 31-A, article 168 , 
article 290-A of the Constitution. 


to 


tK ^h® Government of Madras forwarded u 
me Central Government in September. 1967 
, ® resolution passed unanimously by the 

c^nn!n tiv A» A 5 semb,y and the Legislative 
wouncii of Madras in J uly, ig67. recommending 

of State of Madras be 
Central r? 1 * 0 Tamil Nadu ” and requested the 
ne^«L Go , ve ^ I V nent t0 brin 2 forward the 
JfsW legislation in Parliament to give 

«rect .to the resolution. The Bill provides 


STATEMENT OF OBJECTS AND REASONS 


5 . Amendment of First and Fourth Sche¬ 
dules to the Constitution. 

6 . Power to adapt laws. 

7 . Power to construe laws. 

». Legal proceedings. 


al tf ration J of the name of the 
State of Madras and contains the necessary 

stTutfoni t0 i the provisions of the Con¬ 
stitution and also consequential provisions 


in 


by the Proviso to article 

£1?"of 

ment of the Bill by ParUamantZn*. ^ 
ind.. 30-8-1908. Pt. II. p G !o7Q. 
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[Till-| MADRAS STATU (ALTERATION OF NAME) ACT, 1968 

(ACT 53 OF 19«8) ; ' 

120th December, 19G8] 

An Act to alter the name of the State of Madras. 

He it enacted by Parliament in the Nineteenth Year of the Republic of 

India as follows:— > 

(a) For Statement of Objects and Reasons, see Gazette of India. 30-8 \\m, PI. n. 

S. 2. Extra., p. 1070 

1. Short title and commencement.— (1) This Act may l>e cal! d THE 
MADRAS STATE (ALTERATION OF NAME) ACT, 1968. 

(2) It shall come into force on such date 3 as the Central Government 
ma y by notification in the Official Gazette, appoint. 

(a] Appointed date is 14-1-!9G9-See Gaz of Ind, 30-12-1968, Pt II. S. i (u). 

Extra., p. 1511. 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) "appointed day" means the date appointed under sub-section (2) of sec¬ 
tion 1 for the coming into force of this Act; 

(b) "appropriate Government" means, as respects a law relating to a mat¬ 
ter enumerated in List I in the Seventh Schedule to the Constitution, 
the Central Government, and as respects any other law, the State Gov- 

(c) "law" includes any enactment, Ordinance, regulation, order, bye-law, 
rule, scheme, notification or other instrument having the force of law 
in the whole or any part of the State of Madras. 

3. Alteration of name of State of Madras.—As from the appointed day, 
the State of Madras shall be known as the State of Tamil Nadu. 

4. Amendment of article 31A, article 1G8 and article 290A of the Con¬ 
stitution.-In sub-clause (a) of clause (2) of article 31A. in sub-clause (a) of 
clause (1) of article 168 and in article 290A of the Constitution, for 
word "Madras”, the words "Tamil Nadu shall be substituted. 

5. Amendment of First and Fourth Schedules to the Constitution.-(1) 
In the First Schedule to the Constitution, under the heading I. THE 
STATES”, for the figure and the word ”7. Madras’, the figure and wor s 

Tamil Nadu" shall be substituted. 

(2) In the Fourth Schedule to the Constitution for the figure andl word 
"8. Madras", the figure and words "8. Tamil Nadu" shall be substituted. 

C power to adapt laws.— (1) For the purpose of giving effect to the al- 
- ., nf the State* of Madras by section 3, the appropnate 

teration o u expiration of one year from the appointed day. 

hvTdeT''make^uch'adaptauS and modifications of any law made before 
U JntPfl fHv whether by way of repeal or amendment as may be ne 
IcLaTor expedfJ and theleupo y n every such law shall have effect sub- 
i-t to the adaptations and modifications so made. 

“sfSra 

U-a-iost RV, S. 4. Extra, p. 57. and for T. N. Adaptation of Laws (Am- 
endmcnt)’ Order, 1969. see ibid. P 61. 

7. Power to cons 1 rue t!, 1 "'vocl'ion 6' (or”'t'lie "ada ptatioil of a 
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qiiired or empowered lo enforce such law may construe the law in such 
manner, without affecting the substance, as may be necessary or proper in 
regard to the matter before the court, tribunal or authority. 

8. Legal proceedings.— Where immediately before the appointed day any 
legal proceedings are pending to which the State of Madras is a party, the 
State of Tamil Nadu shall be deemed to be substituted for the State of 
Madras in those proceedings. 


[THE] MAINTENANCE OF INTERNAL 
SECURITY (REPEAL) ACT, 1978 
(ACT NO. 27 OF 1978) 

[3rd August, 1978] 

[Act printed here is as on 15-11-1983.] 

STATEMENT OF OBJECTS AND REASONS 


rn accordance with the policy of Govern¬ 
ment regarding preventive detention as de- 
f' a r e ^ in „ the statement on the subject made 
Mareh H i?« US fk J ar hament on the 23rd 
MmL 978, . 1 he n Code of Crii ninal Procedure 
(Amendment) Bill. 1977. was withdrawn 


with the leave of Lok Sabha on the 30th 
March, 1978 

This Bill seeks to repeal the Maintenance 

i n ,l e .T a L Security Act.-Gaz. of India, 
19-4-1978. Pt. II, S. 2, Ext. p. 398. 


[THE] MAINTENANCE OF INTERNAL 
SECURITY (REPEAL) ACT, 1978 
(ACT NO. 27 OF 1978) 

An Ac, to repeal the Maintenance of Interna. Security Ac,'. 3 ^ 8 ” 1 ' 19781 
of Indta 1 L e Mo4:- Parllament * lhe Year of the Republic 

TE R NAL h SEVuRlfY7REPEiLTACT THE MAINTENANCE OF IN- 

mtislTX tpealed ° f I97I - Th ' e Mataten ““ ° £ Security AC, 


SECTIONS 


[THE] MAINTENANCE ORDERS ENFORCEMENT ACT 192, 

(ACT 18 OF 1921) 

[The text of the Act printed here is as on 15-11-1983.] 
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1. Short title and extent. 
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ritories madC ln 1h ® rec| Procatlng ter- 
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STATEMENT OF OBJECTS AND REASONS 


" A ” *n the citations stands fou- AIR 
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ifniSn t S- lr !f g£d Sardians either in 
United Kingdom or in anv Ji 



98 


[The] Maintenance Orders Enforcement Act, 1921 


Empire in the interest of such destitute and 
deserted persons. As a result, the Encash 
Act (10 and 11 Geo. V, Ch. 33) was recent¬ 
ly passed to facilitate the enforcement .n 
England and Ireland of maintenance orders 
made in other parts of His Majesty’s Domi¬ 
nions and Protectorates and vice versa. Sec¬ 
tion 12 of the Act empowers His Majesty to 
extend it by Order in Council to those 
Dominions and Protectorates which make 
reciprocal legal provisions. The object of 
the present Bill, which generally follows the 
lines of the English Act. is to make such re¬ 
ciprocal provisions by facilitating the en¬ 
forcement in British India of maintenance 
orders made in other parts of His Majesty’s 
Dominions and Protectorates and vice versa. 
That is. read with the English Act. the pre¬ 
sent Bill allows the enforcement of orders 
for the maintenance of wives and children 
deserted in England on persons liable under 
such orders who have come to British 
India, and vice versa for the enforcement oi 
maintenance orders in favour of wives and 
children deserted in British India by those 
liable to support them if such persons have 
gone to England. 


The Bill makes provision for the follow¬ 
ing classes of cases: (1) Where after tne 
making of a maintenance order the husband 
(or otner person liable for maintenance) has 
gone from British India to anotner part oi 
the Empire in which reciprocal legislation is 
in force; (2) Where the husband or other 
person liable has gone from British India to 
a reciprocating part of the Empire before 
the making oi any maintenance order; (3) 
Where after the making of a maintenance 
order in a reciprocating part of the Empire 
the husband or other person liable has come 


to British India; and (4) Where before the 
making of a maintenance order in recipro¬ 
cating part of the Empire the husband of 
other person liable has come to British 
India. 

As regards cases falling under head (1). 
c'aucc 5 enables an order made by a Court 
in British India to be transmitted to the 
Courts in the other reciprocating part of the 
Empire to be registered and enforced there. 
Similarly, clause 4. read with clause 8. en¬ 
ables an order made by a Court in a reci¬ 
procating part of the Empire, in cases fall¬ 
ing under head (3). to be registered and en¬ 
forced in British India. In cases falling 
under head (2). clause 6 authorises the mak¬ 
ing of a provisional order in the absence of 
the husband or other person liable which 
will have no effect unless confirmed by a 
Court in the reciprocating country to which 
the husband has gone, and clause 7 deals 
with the opposite class of cases falling under 
head (4). 

Sub-clauses (6) and (7) of clauses 6 and 
7 [Sub-clause (7) was omitted by the Select 
Committee) provide for the variation and re¬ 
vocation of orders and for appeals. Clause 3 
(2) enables reciprocity, similar to that for 
which the Bill provides in the case of parts 
of His Majesty’s Dominions, to be establish¬ 
ed with such Indian States as may pass le¬ 
gislation for the enforcement in such States 
of orders made by British Indian Courts. 

The procedure for enforcing orders regis¬ 
tered in a High Court will be the same as 
that for an order originally obtained in the 
High Court, but for a Court of summary 
jurisdiction the method in which orders will 
be enforced has been left to be prescribed by 
rules."—Gazette of India, 1921, Part V, 
page 5. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by AO.. 1937. A.C.A.O., 1948. A.L.O., 1950. 

—Amended by Acts 3 of 1951. 47 of 1952. 20 of 1983. 

—Extended by Acts 59 of 1949, 30 of 1950, 26 of 1968 and Regn. 6 of 1963. 


[THE] MAINTENANCE ORDERS ENFORCEMENT ACT, 1921 

(ACT 18 OF 19210° 

[5th October, 1921.] 


An Act to facilitate the enforcement in b [India] of Maintenance Orders made 
«jd|* * •] j n ^[reciprocating territories] ], f [* * *] and vice versa. 

Whereas it is expedient to facilitate the enforcement in b [India] of Mainte¬ 
nance Orders made r ( d [* * •] in e [reciprocating territories] ], f [* * *] and vice 
versa; It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1921, Pt. V, p. 5; and 
for report of Select Committee, see ibid, 1921, Pt. V, p. 127. 

This Act has been extended to the new Provinces and Merged States by the 


Merged States (Laws) Act, 1949 (59 of 1949), Section 3 (1-1-1950) and to the States 
of Manipur. Tripura and Vindhya Pradesh by the Union Territories (Laws) Act. 1950 

<3 ° Manipur and "Triples now; but Vindhya Pradesh has merged with 
the State of Madhya Pradesh with effect from 1-11-1956-See Act 37 of 1956, Sec¬ 
tion 9 (1) <e>. See also Act 81 of 1971, Ss. 3 and 4 (30-12-1971). 

The Act has now been extended to the Union territories of- 
(i) Dadra and Nagar Haveli by Regn. 6 of 1963; and 
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124. Provisions with respect to regulations. 

125. Power of Central Government to direct 

regulations to be made or to make re¬ 
gulations. 

12(J. Power of Central Government to make 
first regulations. 

127. Posting of certain regulations, etc. 
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129. Application of certain provisions of the 

Act to aircraft. 

130. Power to evict certain persons from the 

premises of Board. 

131. Alternative remedy by suit. 

132. requirements as to publication of notifi¬ 

cations, orders, etc., in the Official 
Gazette. 

133. Repeal. 

134. Power to remove difficulties. 


STATEMENT OF OBJECTS AND REASONS 


At present, there are six major ports in the 
country, namely, Calcutta. Bombay, Madras. 
Visakhapatnam. Cochin and Kandla. The 
first three ports are administered by Port 
Trusts while the other three are administered 
direct by the Government of India. 

2 The Port Trusts at the three major 
ports of Calcutta, Bombay and Madras are 
statutory bodies. They consist of a Chair- 
man (and a Deputy Chairman at Calcutta) 
appointed by the Central Government, elect¬ 
ed representatives of commercial, shipping 
and trade interests, representatives of Cen¬ 
tral Government Departments concerned 
with the working of the port. i.e. Customs, 
Defence and Railways, representatives of the 
State Government and the local Municipal 
Corporations or Municipalities concerned and 
the representatives of labour employed in 
the port. The Port Trusts administer the 
ports subject to the control of Central Gov¬ 
ernment in respect of certain specified mat¬ 
ters only, for example, creation of. and ap¬ 
pointment to, certain senior posts, acquisi¬ 
tion and sale of immoveable property, fixa¬ 
tion of rates and charges, floating loans, an¬ 
nual budgets etc. 

3. The remaining three major ports of 
Visakhapatnam. Cochin and Kandla are 
under the immediate charge of a Port Ad¬ 
ministrative Officer appointed by the Cen¬ 
tral Government who has been vested with 
powers similar to those of a Head of a De¬ 
partment. These powers are limited in na¬ 
ture and the Port Administrative Officer 
has* therefore, to obtain the orders of the 
Central Government on many matters which 
would normally be disposed of at local level 
in the Port Trusts. Commercial and trade 
interests, especially at Visakhapatnam and 
Cochin, have also been agitating for some 
time that they should have a direct voice in 
the administration of those ports. 

4 In the circumstances and in view of the 
fact that statutory Port Trusts have success¬ 
fully administered the three older ports of 
Calcutta, Bombay and Madras for many 
years, it is proposed to constitute Port Trusts 
at Visakhapatnam. Cochin and Kandla also. 
Provision has also been made for the exten¬ 
sion of the Act. by notification, to any other 
port which may be declared as a major port 
in future. 

The Bill seeks to give effect to these pro¬ 
posals. Notes on clauses explain in detail 
the various provisions of the Bill—Gaz. of 
lnd. f 23-11-1962. Pt. II. S. 2. Extra., p. 1128 


Amendment Act, 29 of 1974 :—At present 
the ports of Bombay. Calcutta and Madras 
are governed by the Bombay Port Trust Act, 
1879. the Calcutta Port Act. 1890 and the 
Madras Port Trust Act. 1905 respectively 
The remaining ports of Visakhapatnam, 
Paradip. Cochin. Mormugao and Kandla are 
governed by the Major Port Trusts Act, 1963. 
I he Commission on Major Ports constituted 
by the Government of India in 1968 to make 
a comprehensive study of the Major Ports in 
the countiy observed that the Acts govern¬ 
ing the ports of Bombay. Calcutta and Mad¬ 
ras have become out of date and that it is 
advisable to bring about a measure of uni¬ 
formity for the governance of all major ports 
by making the Act of 1963 applicable to the 
m*ee ports also. Government have accepted 
this recommendation. It is. therefore pro- 
to apply the Major Port Trusti Act, 
d M d <hree P ° rts ° £ Bomba y> Calcutta 


■ • : r avuucu ui xo am 

Po?t w 6 ?„™ isions of th e Mujo 

.vol Trusts Act « I9&3, in the light of th 
S e I n , Ce gaincd in the administration o 
“? at Act , and to give effect to certain re 

smnTccPntPH^K° f r^ e Major Ports Commis 
-ion accepted by Government. 

3. The Bill seeks to achieve the above ob 
0f Ind - 22 - 7 ' 74 * Pt - *1. Sec. ; 

kXl., p. b40. 

Amendment Act 17 of 1982:-The Majo 
Port Trusts Act. 1963 provides for the con 
stnution of port 1 rusts lor major ports ii 

- I ? r the vesting of the administra 
non, control and management of such port 

tvorkm,* Por t lrusts - In the light of P th 

tne Poft Tr.V'f Ac h 1116 dlItlcumes lelt b, 
hons Ti/i / nd , ine P rese nt day condi 
tamMl nsidered necessary to make cer 
tain amendments to the Act. 


2. The following are the main amendments 
proposed in the Bill:— 

(a) Power is being taken to have more 
than one Deputy Chairman for a 
Board. Sucn a provision is particular¬ 
ly necessary in cases wnere a major 
port is lormeu by combining two or 
more ports (vide clause 3). 


(b) Provision is being made for the ap¬ 
pointment of a person who is not a 
Trustee to be a member of a commit¬ 
tee of a Board. This is for enabling 
specialists to be included in such com¬ 
mittees (vide clause 5). 
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(c) Section 25 of the Act relating to the 
powers of the Chairman of a Board 
to grant leave, to suspend or to re¬ 
move employees of a Board is being 
enlarged to cover compulsory retire¬ 
ment of an employee (vide clauses 8 
and 10 ). 

<d) The rates of charges under section 39 
of the Act and the limits of penalties 
by way of fine under sections 113, 114 
and 115 of the Act are being enhanc¬ 
ed to make the provisions more deter¬ 
rent (vide clauses 12, 16, 17 and 18). 

(e) Sub-section (1) of section 49 of the 
Act is being amended to enable a 
Board to lease any land or shed be- 
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longing to it or in its possession or oc¬ 
cupation at a rate higher than that 
prescribed under the said sub-section 
in cases where such lease is by auc¬ 
tion or by inviting tenders (vide 
clause 13). 

(f) Proviso to section 96 (1) of the Act re¬ 
lating to the limits in excess of which 
any loss cannot be ^written off by a 
Boaid without the approval of the 
Central Government is being modified 
to empower the Central Government 
itself to fix such limits from time to 
time by order. 

3. The Bill seeks to achieve the above ob¬ 
jects.— Gaz. of Ind., 14-12-81. Pt. IT. Sec. 2. 
Ext., n. 903. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts. 29 of 1974, 17 of 1978. 17 of 1982. 


•COGNATE ACTS AND PROVISIONS 
—Indian Ports Act. XV of 1908. 


(THE] MAJOR PORT TRUSTS ACT, 1963 
(ACT 38 OF 1963) a 

- , . . , . (16th October, 1963.] 

major ^ ^ con f titulion of authorities for certain 

ment , ? ,a . 31,(1 !° VCSt t!,e ^ministration, control and manage¬ 

ment of such ports m such authorities and for matters connected there¬ 
in ParUament in thG Fourteenth Year of the Republic of 

W I", E^Tma. ° kieC,S -* **”““• «“ 23-11-1902, P«. Ir. 

CHAPTER I 

PRELIMINARY 

died 4 h EmjS R ^ a) This Ac. may be 
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aid Visakhapatnam” £ "he *g££ PMs f 1 Cochi ". handle 
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port- -1- • .J and With effect lhlS Act °>her major 
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G.S.R. 1516. Gaz. of Ind., 20-^967 II k ^ m 
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(1-2-1075). 18 < Amend ment) Act (29 of 1974), S. 2 


*.• . . V: \ * Section 1 
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2. Definitions.— In this Act, unless the context otherwise requires,_ 

(•') "appointed day", in relation to a port, means the date on which this Act 
is made applicable to that port; 

(b) "Board", in relation to a port, means the Board of Trustees constituted 
under this Act for that port; 

(c) "Chairman" means the Chairman of a Board and includes the person 
appointed to act in his place under section 14 ; 

(d) "Collector of Customs” has the same meaning as in the Customs Act, 
1962; 

(e) "Deputy Chairman" means a (the Deputy Chairman, or, as the case may 
be, a deputy chairman of a Board] and includes the person appointed 
to act in his place under section 14; 

(f) dock includes all basins, locks, cuts, entrances, graving docks, graving 
blocks, inclined planes, slipways, gridirons, moorings, transit-sheds, 
warehouses, tramways, railways and other works and things appertain¬ 
ing to any dock, and also the portion of the sea enclosed or protected 
by the arms or groynes of a harbour; 

(g) "foreshore", in relation to a port, means the area between the high- 
water mark and the low-water mark relating to that port; 

(h) "goods" includes livestock and every kind of movable property; 

(i) high-water mark , in relation to a port, means a line drawn through 
the highest points reached by ordinary springtides at any season of ‘he 
year at the port; 

c [(ia) "immovable property” includes wharfage-rights and all other rights 
exercisable on, over, or in respect of, any land, wharf, dock or pier;) 

(j) "Indian Ports Act” means the Indian Ports Act, 1908; 

(k) "land” includes the bed of the sea or river below high-water mark, 
and also things attached to the earth or permanently fastened to any¬ 
thing attached to the earth; 

(l) “low-water mark”, in relation to a port, means a line drawn through 

the lowest points reached by ordinary springtides at any season of the 
year at that port; 

(m) "major port” has the same meaning as in the Indian Ports Act; 

(n) master”, in relation to any vessel or any aircraft making use of any 
port, means any person having for the time being the charge or con¬ 
trol of such vessel or such aircraft, as the case may be, except a pilot, 
harbour master, assistant harbour master, dock master or berthing 
master of the port; 

(o) “owner”, (i) in relation to goods, includes any consignor, consignee, 
shipper or agent for the sale, custody, loading or unloading of such 
goods; and (ii) in relation to any vessel or any aircraft making use of 
any port, includes any part-owner, charterer, consignee or mortgagee 
in possession thereof; 

(p) "pier" includes any stage, stairs, landing place, hard, jetty, floating 
barge b [, transhipper] or pontoon, and any bridges or other works con¬ 
nected therewith; 


Section 2 (m) 

(1) Labour Enforcement Officer (Central) 
who was also an Inspector under the Con¬ 
tract Labour (Regulation and Abolition) Act, 
1970, inspecting the establishment for the 
construction of Impounded Dock at Haldia 
and allied work of construction and noticing 
that accused persons violated the provisions 
of the Contract Labour (Regulation and 
Abolition) Act (1970) as well as of the Rules 
filing complaint against the accused in the 
Court of the Sub-Divisional Judicial Magis¬ 
trate, Tamluk — Held, that Haldia though 


had not been declared as a port the manage¬ 
ment of project was under the Calcutta Port 
Trust — It could not be said that Haldia 
was not a major port and the Central Gov¬ 
ernment was not the appropriate authority 
and that the complaint was not tiled by 
competent person. ILR (1977) 2 Cal 041(646). 

Section 2 (p) 

(1) Even a ship can be a pier if it is used 
as one and must be considered as a pier 
within the definition of S. 2 (p) and S. 46 (1) 
as long as it is used as a pier and not as a 
ship. The word "includes” used in S. 2 (P) 
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^Explanation.- For the purposes of this clause "transhipper*- means a 
floating craft or vessel, whether dumb or self-propelled, on which gears are 
p° Sd tor discharging cargo from a barge or wharf and load.ng it into a 


ship; ] 


(q) 



"port" means any major port to which this Act applies within such 
limits as may, from time to time, be defined by the Central Govern 
ment for the purposes of this Act by notification in the Official Gazette, 
and, until a notification is so issued, within such limits as may have 
been defined by the Central Government under the provisions of the 
Ind ; an Ports Act; 

"port approaches”, in relation to a port, means those parts of the navi¬ 
gable rivers and channels leading to the port, in which the Indian 
Ports Act is in force; 


(s) "Port Trust security" means debentures, bonds or stock certificates 
issued by a Board in respect of any loan contracted by it under ihe 
provisions of this Act or issued by any other authority for the pay¬ 
ment of which the Board is liable under this Act; 

(t) "prescribed” means prescribed by rules or regulations made under this 
Act; 

(u) "public securities” means— 

(i) promissory notes, debentures, stock or other securities of the Cen¬ 

tral Government or of any State Government: 

Provided that securties, both the principal whereof and the interest 
whereon have been fully and unconditionally guaranteed by any such Gov¬ 
ernment, shall be deemed, for the purposes of this clause, to be securities of 
such Government; 

(ii) debentures or other securities for money issued by or on behalf of 
anv municioal body, Improvement Trust or Port Trust under the 
authority of anv law for the time being in force in India (includ¬ 
ing the Port Trust securities); 

(v) "rate” includes any toll, due. rent, rate, fee, or charge leviable under 
this Act: 

fw) "regulations” means regulations made under this Act; 

(x) "rules” means rules made by the Central Government under this Act; 

* (y) "Trustee”, in relation to a port, means a member of the Board consti¬ 

tuted for the port; 

d [(z) "vessel” includes anything made for the conveyance, mainly by water, 
of human beings or of goods and a caisson;] 

(za) "wharf” includes any wall or stage and any part of the land or fore¬ 
shore that may be used for loading or unloading goods, or for the em¬ 
barkation or disembarkation of passengers and any wall enclosing or 
adjoining the same. 

[a] Substituted for the words "the Deputy Chairman of a Board” by the Major 
Port Trusts (Amendment) Act (17 of 1982), S. 2 (a) (not yet enforced). 

[bl Inserted ibid, S. 2 (b). 

[c] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974) S 3 (a) 
(1-2-1975). 

[d] Substituted ibid, S. 3 (b). 


OBJECTS AND REASONS 


Clause 2 contains definitions of the various 
expressions occurring in the Bill. The defini- 
tions generally follow the pattern of those 
secti ° n 3 of Calcutta Port 
E* 1 ® 9 * action 3 of the Bombay Port 
trust Act. 1879 and section 5 of the Madras 


Section 2 ( P ) (contd.) 

the'^wirS ° n 5 S? r f ?' enlarge «** meaning of 
bSJ ™ Phases occurring therein, 
“asea on the enlarged scope given to the 


Port Trust Act. 1905, with some modifica¬ 
tions in the light of the experience gained 
m the working of the existing Acts.—S.O.R. 
Gaz of Ind.. 23-11-62. Pt II. S. 2, Ext., 
P. 1130. 


word 'pier'’ by the word "includes”, a floi 

ing barge must include both a stations 

2? weU as a moving floatl 
barge. A 1974 Goa 10(14). 
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CHAPTER II 

BOARD OF TRUSTEES AND COMMITTEES THEREOF 
3 Constitution of Board of Trustees.—(l) With effect from such date as 
may be specified by notification in the Official Gazette, the Central Govern¬ 
ment shall cause to be constituted in respect of any major port a Board of 

Trustees to be called the Board of Trustees of that port, which shall consist 
of the following Trustees, namely:— 

(a) a Chairman to be appointed by the Central Government; 

i(b) one Deputy Chairman or more, as the Central Government may deem 
fit to appoint;] 

' 1(0 not more than nineteen persons in the case of each of the ports of 
Bombay, Calcutta and Madras and not more than seventeen persons in 
the case of any other port who shall consist of— 

(i) such number of persons, as the Central Government may, from 

fme to time, by notification in the Official Gazette, specify, to be 
appointed by that Government from amongst persons who'are in 
its opinion capable of representing any one or more of such of the 
following interests as may be specified in the notification, namely;— 

(1) labour employed in the Port; 

(-) the* Mercantile Marine Department; 

(3) the Customs Department; 

(4) the Government of the Stale in which the port is situated; 

(5) the Defence Services: 

(6) the Indian Railways; and 

(7) such other interests as, in the opinion of the Central Govern¬ 
ment, ought to be represented on the Board: 

Provided that before appointing any person to represent the labour em¬ 
ployed in the port, the Central Government shall obtain the opinion of the 
trade unions, if any, composed of persons employed in the port and register¬ 
ed under the Trade Unions Act, 1926, and that the number of persons so ap¬ 
pointed shall not be less than two; 

(ii) such number of persons, as the Central Government may, from 
time to time, by notification in the Official Gazette, specify, to be 
elected by such bodies and representing any one or more of such 
of the following interests as may be specified in the notification 
from among themselves, namely:— 

(1) ship-owners; 

(2) owners of sailing vessels; 

(3) shippers; and 

(4) such other interests as, in the opinion of the Central Govern¬ 
ment, ought to be represented on the Board ; 


Section 3 

(1) Section 28 of the Act confers on the 
Trust Board constituted under S. 3 to make 
regulations to provide for the matters men¬ 
tioned therein. Regulations relating to the 
service conditions of the employees of Port 
Trusts have statutory force. 1976 Lab IC 
886 (891) : 1976 AndhLT 278 (FB). 

(2) Once an appointment under S. 3 (l)(c) 
of the Act has been made, the trustee would 
be entitled to be in office till the full term 
as contemplated in S. 7 (2) of the Act except 
for the reasons stated in the proviso to that 
sub section, or he is removed from the office 
by virtue of the provisions contained in the 
relevant clause in S. 8 (1) of the Act. 1982 
Lab-1C 4G2(467)(Ker). 

(3) There is absolutely no legal basis for 
the argument that once the question of 
labour trusteeship has been settled after due 
verification of the membership position in 
v.hich all the Unions interested participated, 


unilaterally and without notice to others a 
special verification of the membership posi¬ 
tion of one Union alone can be carried out 
by the Central Government, and on that 
basis decide to remove a trustee who has 
been on the acceptance of the nomination 
of the Union in the light of the verification, 
has been appointed for the full term as 
contemplated in S. 7 (2) of the Act. 1982 Lab 
IC 462(467)(Ker). 

(4) The provision of S. 3 (1) (c) governing 
the appointment of trustees to the Board 
has to be read along with S. 8 (1) (aa) of the 
Act under which a trustee can be removed 
only when he has. in the opinion of the 
Central Government ceased to represent the 
interest by virtue of which he was appoint¬ 
ed or elected. Without satisfying the condi¬ 
tion precedent that the trustee has ceased 
to represent such interest, no action for re¬ 
moval can be taken against him. 1982 LabIC 
462 (467) (Her). 
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Provided that in a case where any such body is an undertaking owned 

or controlled by the Government, the person to be elected by such body 

shall be appointed by the Central Government.] 

(2) A Trustee appointed by the Central Government under this Act may 

be appointed by name or by virtue of office. .. , , . . . 

(3) Every notification issued under C [sub-clause (ii) of clause (c) of sub¬ 

section (1)] may also specify the number of Trustees that each of the bo¬ 
dies referred to in that clause may elect. 

(4) The election of Trustees under C [sub-clause (ii) of clause (c) of sub¬ 
section (1)] shall be held within such period as may, from time to time, be 
specified by the Central Government. 

(5) The chief executive authority of every electing body shall commu¬ 
nicate forthwith to the Central Government the result of any election held 
in pursuance of sub-section (4). 

(6) The names of persons appointed or elected as Trustees shall be noti¬ 
fied by the Central Government in the Official Gazette. 

[a] Cl. (b) substituted by the Major Port Trusts (Amendment) Act (17 of 1982). 
S. 3 (not yet enforced). Prior to amendment Cl. (b) was as under:— 

"(b) a Deputy Chairman, if the Central Government deems fit to appoint 
one;’* 

[b] Substituted for clauses (c) and (d) by the Major Port Trusts (Amendment) 
Act (29 of 1974), S. 4 (a) (1-2-J975). 

[c] Substituted for the words, brackets, letter and figure "clause (d) of sub-sec¬ 
tion (1)’’ ibid. S. 4 (b). 

OBJECTS AND REASONS 


Clause 3 deals with the constitution of a 
Board of Trustees of each major port. The 
provisions of this clause correspond to sec¬ 
tions 4. 5 and 6 of the Calcutta and Bom¬ 
bay Acts and sections 7, 8 and 9 of the Mad¬ 


ras Act except that there is a slight differ¬ 
ence in the total number of Trustees of the 
Board— S. O. R. Gaz. of Ind., 23-11-62, Pt. II, 
S. 2. Ext., p. 1130. 

• i . I If i ! 1 


4. First Board of Trustees.— (1) Notwithstanding anything contained in 
sect : on 3, the Central Government may, by notification in- the Official Gazette, 
institute in respect of any major port the first Board of Trustees thereof 
consisting of— 

(a) a Chairman to be appointed by the Central Government; 

(b) a Deputy Chairman, if the Central Government deems fit to appoint 
one; and 

(c) such number of other Trustees, a {not exceeding seventeen], as that Gov¬ 
ernment may deem expedient, to be appointed by that Government 
from amongst persons who.are in its opinion capable of representing,— 

(i) labour employed in the port; 

( ; i) Government of the State in which the port is situated; 

(iii) Government departments specified a [in sub-clause (i) of clause (c)] 
of sub-section (1) of section 3; and 

(iv) such other interests as, in the opinion of the Central Government, 
ought to be represented on the Board. 

(2) Subject to the provisions of sub-section (3), the persons appointed as 
Trustees under sub-section (1) shall hold office during the pleasure of the Cen¬ 
tral Government. 


(3) On the constitution of the Board under section 3, the first Board of 
Trustees shall cease to exist. 

[a] Substituted for the words "not exceeding twenty-two” in Cl (c), and the 
7“ sub-clauses ( 11 ), (ill), ( V ) and (vi) of clause (c)” in sub-clause (iii), 
by the Major Port Trusts (Amendment) Act (29 of 1974), S. 5 (1-2-1975). 

r OBJECTS AND REASONS 

oSSnt 'an Sferlm SH" "2* “T the <* Act to 

meaauro. the Srst Boar* of Trustees tor a 
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a regular Board of Trustees as provided for 
in clause 3 The composition of the first 
Board will be the same as that of the re¬ 
gular Board under clause 3, but all the mem- 
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bers will be appointed by the Central Gov¬ 
ernment"— S.O.R.—Gaz. of Ind.. 23-11-62. 
Pt. II. S 2. Ext., p. 1130. 


Board to be body corporate.— Every Board constituted under this Act 
'hall be a body corporate having perpetual succession and a common seal with 
power, subject to the provisions of this Act. to acquire, hold or dispose of 
property and may by the name by which it is constituted, sue or be sued. 

OBJECTS AND REASONS 

Clause 5 corresponds to sections 4 and 55 Madras Act.”—S.O R.—Gaz of Ind.. 23-11 62 
of the Calcutta Act. sections 4 and 26 of the Pt. II. S. 2. Ext., p 1130. 

Bombay Act and sections 6 and 32 of the 

6. Disqualification for office of Trustee.— A person shall be disqualified 
for being chosen as a Trustee, if he— 

(a) has been convicted and sentenced to imprisonment for an offence which, 
in the opinion of the Central Government, involves moral turpitude; or 

(b) is an undischarged insolvent; or 

(c) holds any office of profit under the Board : 

•’[Provided that this disqualification shall not apply to the Chairman, 
Deputy Chairman or a Trustee who has been appointed to represent the 
labour employed in the port or appointed by virtue of office as officer or 
member of an association formed for the purpose of promoting the interests 
or welfare of any class of employees of the Board;] 

(d/ has. directly or indirectly, any share or interest in any work done by 
order of the Board, or in any contract or employment, with, by. or on 
behalf of the Board : 

Provided that no person shall be deemed to have a share or interest in 
such work, contract or employment by reason only of his— 

(i) having a share in any company or firm which may contract with or be 

employed by or on behalf of the Board, or 

(ii) having a share or interest in any newspaper in which any advertisement 
relating to the affairs of the Board may be inserted, or 

(hi) being interested in any loan of money to the Board, or 

(iv) having a share or interest in any lease, sale, exchange or purchase of 
immovable property or any agreement for the same, or 

(v) having a share or interest in any licence by the Board, or right by 
agreement or otherwise with the Board to the sole or preferential use 
of any railway siding or any berth for vessels in the docks belonging 
to the Board, or 

(vi) having a share or interest in the occasional sale to the Board, to a value 
not exceeding ten thousand rupees in any one financial year, of any 
article in which he trades. 

[a] Substituted by the Major Port Trusts (Amendment) Act (29 of 1974), Section 6 
(1-2-1975). 


7. Term of office of Trustees.— (1) The Chairman and the Deputy Chair¬ 
man shall hold office during tiie pleasure of the Central Government. 

(2) Subject to the provisions of this Act,— 

(a) every person elected'or appointed by name to be a Trustee shall hold 
office to which he is elected or so appointed, for a term of two years 
commencing on the 1st day of April next following his election or ap¬ 
pointment, as the case may be: 


Section 7 

(1) Once an appointment under S. 3 (1) (c) 
of the Act has been made, the trustee would 
be entitled to be in office till the full term 
as contemplated in S. 7 (2) of the Act except 


for the reasons stated in the proviso to that 
sub-section, or he is removed from the office 
by virtue of the provisions contained in the 
relevant clause in S. 0 (1) of the Act. 19(12 
Lab 1C 462(467) (Her). 
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Provided that the term of office of a member elected to represent any 
body of persons shall come to an end as soon as he ceases to be a member 
of that body; 

(b) a person appointed by virtue of an office to be a Trustee shall, until 
the Central Government by notification in the Official Gazette other¬ 
wise directs, continue to be a Trustee so long as he continues to hold 
that office. 

OBJECTS AND REASONS 


"Clause 7 follows the provisions of Sec¬ 
tion 10 of the Calcutta Act. Sections 9 and 
11 of the Bombay Act and Section 11 of the 
Madras Act. a provision has. however, been 
added that the term of office of a trustee 


elected to represent any body of persons 
would automatically come to an end as soon 
as he ceases to represent that body.’ — 
S.O.R —Gaz. of Ind.. 23-11-62. Pt. II. S. 2. 
Ext., p. 1130. 


8. Vacation of office of Trustees.— (1) The Central Government shall 
remove a Trustee if he— 

(a) becomes subject to any of the disqualifications mentioned in section 6; 
or 

a |(aa) has, in the opinion of the Central Government, ceased to represent 
the interest by virtue of which he was appointed or elected; or] 

(b) refuses to act or becomes incapable of acting; or 

(c) is, without the permission of the Board previously obtained, absent from 
six consecutive ord'nary meetings of the Board; or 

(d) is absent from the meetings of the Board for a period exceeding six 
consecutive months; or 

(e) acts in contravention of the provisions of section 19. 

(2) A Trustee may resign his office by giving notice in writing to the 
Chairman who shall forward the same to the Central Government, and on 
such resignation being accepted by that Government he shall be deemed to 
have vacated his office. 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974) Section 7 
a-2-1975). 


9. Eligibility of Trustee for reappointment or re-election.— Any person 

ceasing to be Trustee shall, unless disqualified under section 6, be eligible for 
reappointment or re-election. 


in the°'nffi Fillh f g of rr vac f ncies in officc °t Trustee.- (1) In the case of a vacancy 
the expifation f o 3 f apP ° lnt ® d by , name or an elective Trustee caused by 

such vaca n r S hall^ be term °f offi^ °f Trustee, the appointment to fill 
Dieted « SI " b made ° T m elect,on t0 m such vacancy shall be com- 

date iexp^Tn oTsuch '^ «-*»"« the 


Section S 

thi 1 V^ re is . absolutely no legal basis for 
\ahru arg V ment tha * on ce the question of 

due ver!fl rU f- eeSh » P .u hBS heen Settled after 
?n wh?3i “l IO th P ° Tinfn membe rshlp position 
rateH Unl ° ns interested partici- 

unilaterally and without notice to 
a fPecial verification of the member 
^.Position of one Union alone ^n be 

on that basis decide < ] entral Government - and 
has been oL ?v Clde to rem °ve a trustee who 

Lab 1C 462(467)CKert. 


as 
1982 


n A" in (he citations 


taiSdta? l he . Provisions con- 

sssTLsrs&s 

in the port, he can be in te r ms of Sec¬ 
tion 3 (l) (aa) removed only when he has, 
m the opinion of the Central Government, 
ceased to represent the interest by virtue of 
which he was appointed or elected without 
satisfying the condition precedent that the 
trustee has ceased to represent such interest 
no action for removal can be taken against 
him. 19B2 LablC 462(467)(Ker). 

stands foir AIR ~ ~ 
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(2) In the case of a vacancy in the office of a Trustee appointed by the 
Central Government by virtue of an office, the appointment to till such 
vacancy shall be made within one month of the occurrence of such vacancy. 

(3) In the case of a casual vacancy in the office of a Trustee appointed by 
name or an elective Trustee caused by the death of such Trustee or by virtue 
of the provisions of section 8, such vacancy shall be filled within one month 
of the occurrence thereof by appointment or election, as the case may be, in 
the manner hereinbefore specified: 

Provided that the Trustee so appointed or elected shall retain his office 
so long only as the vacating Trustee shall have retained the same if si.ch 
vacancy had not occurred: 

Provided further that no such casual vacancy occurring within three 
months of the date of expiry of the normal term of office of the vacating 
trustee shall be filled up under this sub-section. 

OBJECTS AND REASONS 

"Clause 10 generally corresponds to Sec- of the Madras Act."—S O R.—Gaz. of ind., 
tions 14 and 16 of the Calcutta Act. Sec- 23-11-62. Pt. II. S. 2. Ext., p. 1131. 
tion 10 of the Bombay Act and Section 11B 

11. Saving provision for appointment of Trustee by Central Government 
after prescribed period.— Nothing in the foregoing provisions shall prevent a 
persen being appointed by the Central Government to fill any vacancy in the 
office of a Trustee appointed by the Central Government after the expiration 
of the perod specified in section 10. if for any reason it has not been possible 
for the Central Government to make the appointment within the said period. 

OBJECTS AND REASONS 

"Clause 11 is identical with Section 16A (1) the Bombay and Madras Acts."—S.O.R.—Gaz. 
of the Calcutta Act and Section 18A (1) of of Ind., 23-11-62. Pt. II. S. 2. Ext., p. 1131. 

12. Power of Central Government to extend time for election or appoint 
Trustees in default of election.— (1) If the Central Government is satisfied 
that an electing body has failed to elect a Trustee within the ppriod specified 
therefor in sub-section (4) of section 3 or section 10 for reasons beyond its 
control, the Central Government may, by notification in the Official Gazette, 
direct that the election shall be held on or before such date as may be speci¬ 
fied in the notilication. 

(2) In the event of default being made in electing any Trustee within the 
period specified therefor under sub-section (4) of section 3 or under section 
10. or as the case may be, on or before the date specified in the notification 
issued under sub-section (1), it shall be lawful for the Central Government 
to appoint a person by notilication in the Official Gazette and the person so 
appointed shall be deemed to be an elective Trustee. 

OBJECTS AND REASONS 

"Clause 12 corresponds to Sections 7 and 13A (2) and 18 of the Madras Act.’ “~SX).R.— 
16A (2) of the Calcutta Act. Sections 6 (4) Gaz. of Ind., 23-11-62, Pt. II, S. Ext., 
and 13A (2) of the Bombay Act and Sections p. 1131. 

13. Term of office in case of certain Trustees.— Where a Trustee is ap¬ 
pointed under section 11 or under sub-section (2) of section 12 or elected in 
pursuance of a direction issued under sub-section (1) of section 12, the term of 
office of such Trustee shall commence on the date on which his appointmen 
or election, as the case may be. is notified in the Official Gazette and s.ia ^ 
expire on the date on which his term of office would have expired if his ap 
pointment or election had been made within the period specified under seer ion 
10, or, as the case may be, under sub-section (4) of section 3. 

14. Absence of Chairman and Deputy Chairman.— If the Chairman or 
the Deputy Chairman is, by infirmity or otherwise, rendered incapable of car¬ 
rying out his duties or is absent on leave or otherwise, in circumstances not 
involving the vacation of his appointment, or is sent on deputation ouuide 
India for any of the purposes of this Act, the Central Government may ap¬ 
point another person to act in his place during his absence: 
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Provided that the Chairman or the Deputy Chairman, while on deputation 
outside Ind ; a, may, if the Central Government by order so directs and sub¬ 
ject to such conditions and restrictions as may be specified in that order, exer¬ 
cise such of the powers and perform such of the duties conferred or imposed 
on the Chairman or the Deputy Chairman, as the case may be, by or under 
(his Act as he may deem necessary, and the Chairman or Deputy Chairman 
while exercising such powers and performing such duP.es shall be deemed to 
be a Trustee notwithstanding anything to the contrary contained in this Act. 


OBJECTS AND REASONS 


’'Clause 14 generally corresponds to sec¬ 
tion 12 of the Calcutta Act. section 20 of 
the Bombay Act, and section 19 of the 
Madras Act. A new provision has been add¬ 
ed in the Bill empowering the Central Gov¬ 
ernment to appoint a person in place of a 
Chairman or a Deputy Chairman while on 


deputation outside India. It will also enable 
the Chairman or a Deputy Chairman, while 
on such deputation, to exercise his powers 
under the Act to the ex'ent directed by the 
Government.”—S OR- Gaz. of Ind.. 23-11*62, 
Pt. II. S. 2. Ext., p. 1131. 


a [14A. Acting Chairman or Deputy Chairman.— The Central Govern¬ 
ment may, nrn - ' iv» the* consideration of the question as to who may be ap¬ 
pointed as Chairman or Deputy Cha rman of a Board under section •> or •''Ac¬ 
tion 4. appoint a person to be the acting Chairman or Deputy Chairman there¬ 
of and notify his name in the Official Gazette and the person so appointed 
shall, until the Central Government by notification in the Official Gazette 
otherwise directs, be deemed for the purposes of th s Act to be the Chairman 
or Deputy Chairman of such Board appointed under section 3 or section 4, as 
the case may be. 1 

[a] Inserted by the Major Port Trusts (Amendment) Act (17 of 1982), S. 4 mot yet 
enforced). 


15. Conditions of service of Chairman and Deputy Chairman.— The 
Chairman and the Deputy Chairman shall be paid such salary and be govern¬ 
ed by such terms a~nd conditions of service as may. from time to time, be 
deternvned by the Central Government. 

16. Meetings of Board.— (1) A Board shall meet at such times and places 
and shall, subject to the provisions of sub-sections (2), (3) and (4), observe 
such rules of procedure in regard to the transaction of business at its meet¬ 
ings as may be provided by rules made under this Act. 

(2) The Chairman or, in his absence, (he Deputy Chairman, ^nd in the ab¬ 
sence of both, any person chosen by the Trustees present from among them¬ 
selves, shall preside at meetings of the Board. 


(3) All questmns at a meeting of the Board shall be decided by a 
majority of the voles of the Trustees present and voting and, in the case of 
an equality of votes, the person presiding shall have a second or casting vole. 

(4) No business shall be transacted at any meeting of the Board unless 
not less than five Trustees are present throughout such meeting. 

OBJECTS AND REASONS 


"Clauses 16 and 17.— The existing Acts 
themselves set out in detail the procedure 
for the transaction of business at a meeting 
of the Board and of its Committees. As such 
matters are matters of procedure, it is pro¬ 
posed to leave them to be regulated by rules 


or regulations, as the case may be. (See Sec¬ 
tions 29 and 40 to 45 of the Calcutta Act, 
Section 16 of the Bombay Act and Section 23 
of the Madras Act.)’’—S.O.R.-Gaz. of Ind., 
23-11-62. Pt. II, S. 2. Ext., p. 1131. 


tll . V' Committc “ of Board.- (1) A Board may, from time to time, consti- 
uxe irom amongst the Trustees one or more committees, each consisting of 
such number as the Board may consider necessary, for the purpose of dis- 

mittees\y U the°Board UnCtl0nS “ be delegated to such committee or com- 


provil ™taping anything contained in sub-section (1) or any other 
P ovision of this Act, the Board may appoint a person who is not a Trustee 
to be a member of any committee constituted under that sub-section and a 
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person so appointed shall, for the purpose of the discharge of his functions 
as such member, be deemed to be a Trustee.) 

(2i A committee constituted under this section shall meet at such times 
and at such places and shall observe such rules of procedure in regard to the 
transaction of business at its meetings (including the quorum) as may be pro¬ 
vided by regulations made under this Act. 

fa) Inserted by the Major Port Trusts (Amendment) Act (17 of 1982>. S 5-.not yet 
enforced). 


OBJECTS AND REASONS 

See under Section 16. 

18. Fees and allowances payable to Trustees.— a [(l)] The Trustees shall 
be paid by the Board such fees and allowances for attending the meetings of 
the Board or of any of its committees and for attending to any other work 
of the Board as may be provided by rules made under th's Act: 

Provided that no fees shali be payable to the Chairman. Deputy Chair¬ 
man or any other Trustees who is a sen-ant of the Government. 

;, |(2) A member of a committee appointed under sub-section (1A) of sec¬ 
tion 17 shall be paid the same fees and allowances for attending the meetings 
of the committee and for attending to any other work of the Board as are 
payable to a trustee under sub-section (1): 

Provided that the Board may, with the prior approval of the Central 
Government, pay to any such member fees and allowances at a rate higher 
than that provided in the case of Trustees.] 

[a) Section 18 re-numbered as sub-sec‘ion (1) thereof and after sub-section (It as 
so re-numbered, sub section 2) inserted by the Major Port Trusts (Amend¬ 
ment) Act (17 of 1982), S. 6 (not yet enforced). 

19. Restriction of power of Trustees to vote in certain cases.— No Trustee 
shall vote or take part in the discussion of any matter coming up for con¬ 
sideration at a meeting of the Board or any of its committees if the matter 
is one in which he has any direct or indirect pecuniar,’ interest by himself 
or his partner, or in which he is interested professionally on behalf of a 
client or as agent for any person other than the Government a [or an under¬ 
taking owned or controlled by the Government] or a local authority or a 
trade union registered under b [the Trade Unions Act. 1926, or other than as 
officer or member of an association formed for the purpose of promot : ng the 
interests or welfare of any class of employees of the Board.] 

(a) Inserted by the Major Pori Trusts (Amendment) Act (29 of 19744, S. 8 (i) (1-2- 
1975). 

[b] Substituted for the words and figures "the Indian Trade Unions Act. 1926” 
ibid. S. 3 (ii). 

20. Defects in appointments or election not to invalidate acts, etc.— 
No act or proceeding of a Board or of any of its committees shall be invalid 
merely by reason of— 

(a) any vacancy therein or any defect in the constitution thereof, or 

(b) any defect in the election or appointment of a person as a member 
thereof, or 

(c) any Trustee having acted or taken part in any proceedings in contra¬ 
vention of section 19. or 

(d) any irregularity in its procedure not affecting merits of the case. 

21. Delegation of powers.— A Board may, with the approval of the Cen¬ 
tral Government, specify— 

(a) the powers and duties conferred or imposed upon the Board by or under 
this Act, which may also be exercised or performed by the Chairman; 
and 

(b) the powers and duties conferred or imposed on the Chairman by or 
under this Act, which may also be exercised or performed by the De- 


(The] Major Port Trusts Act, 1963 

puty Chairman or any officer 
restrictions, if any, subject to 


[Ss 22-23] 

uf the Board and the conditions 
which such powers and duties may 
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and 

he 


exercised and performed: 

Provided that any powers and duties conferred or imposed upon the De¬ 
puty Chairman or any officer of the Board under clause (b) shall be exercised 
and performed by h : m subject to the supervision and control of the Chairman. 


OBJECTS AND REASONS 


Clause 21.— Sections 4? and 47A of the 
Calcutta Act and section 25 of the Madras 
Act envisage delegation of powers to the 
Chairman to the extent prescribed in those 
Acts. Clause 21 is wider in scope and en¬ 


ables such delegation being made to the 
Chairman. Deputy Chairman or any other 
officer in order to facilitate more efficient 
administration.—S.O.R.—Gaz. of Ind., 23-11- 
62. Pt. II. S. 2, Ext.. Pp. 1131. 1132. 


22. Duties of Chairman and Deputy Chairman.— (1) It shall be the duty 
of the Chairman and the Deputy Chairman to attend every meeting of the 
Board unless prevented by sickness or other reasonable cause. 

(2) The Chairman shall, as soon as possible, transmit to the Central Gov¬ 
ernment a copy of the minutes of every meeting of the Board and shall fur¬ 
nish to that Government such reports, returns, documents or other informa¬ 
tion as it may, from time to time, call for. 

(3) The Chairman shall exercise supervision and control over the acts of 
all employees of the Board in matters of executive administration and in 
matters concerning the accounts and records of the Board. 


OBJECTS AND REASONS 

See under Section 18. 


CHAPTER III 

STAFF OF THE BOARD 

23. Schedule of Board’s staff.— A Board shall, from time to time, prepare 
and sanction a Schedule of the employees of the Board whom it deems ne¬ 
cessary and proper to maintain for the purposes of this Act and such Schedule 
shall indicate therein the designations and grades of employees and the 
salaries, fees and allowances which are proposed to be paid to them. 

“[Provided that the previous sanction of the Central Government shall be 
obtained for the inclusion in the said Schedule of those designations and 
grades of employees and the salaries, fees and allowances payable to them 
which the Central Government may, by order, specify, and where no such 
order is made, of such posts (including the salaries and allowances attached 
thereto) which are required to be created by the Central Government or for 
the creation of which the previous sanction of the Central Government is re¬ 
quired, under this Act.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), S. 9 ( 1 - 2 - 1975 ). 


OBJECTS AND REASONS 


"Clauses 23 to 28 correspond to sections 3C 
oo' ant * the Calcutta Act, sections 21 
22 , 23 and 24 of the Bombay Act and sec 
2 ? *° °f the Madras Act. 

The important differences, however, are:- 


(i) the distinction between the schedul 
and non-scheduled staff in the exist! 
Acts has been done away with. 


(ii) in the existing Acts, where the ap¬ 
pointment relates to a post, the maxi¬ 
mum pay-scale of which is below one 
- thousand rupees, the appointment can 


be made by the Chairman, but if it i< 
over one thousand, the appointment re¬ 
quires the sanction of the Centra 
Government. The Bill, however. woul< 
enable the Central Government to ax- 
ceed the limit of one thousand rupeej 
so that the Chairman can make ap¬ 
pointments in a larger number o' 
cases Further, the sanction of the Cen¬ 
tral Govetnment will not be requirec 
for higher appointments except in the 

® a !f heads of departments.' 
S.O.R.—Gaz. of Ind., 23-11-62 Pt 
S. 2. Ext., p. 1132. 


I* 
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24. Power to make appointments.— (1) Subject to the provisions of the 
Schedule for the time being in force sanctioned by a Board under section 23, 
the power of appointing any person to any post, whether temporary or per¬ 
manent, shall— 

a [ (a) in the case of a post— 

(i) the incumbent of which is to be regarded as the Head of a depart¬ 

ment; or 

(ii) to which such incumbent is to be appointed; or 

' [(iii) the maximum of the pay scale of which (exclusive of allowances) 
exceeds such amount as the Central Government may. by notifica¬ 
tion in the Official Gazette, fix,] 

be exercisable by the Central Government after consultation with the Chair¬ 
man;] 

u [(b) in the case of any other post, be exercisable by the Chainnan or by 
such authority as may be prescribed by regulations:] 

Provided that no person shall be appointed as a pilot at any port, who is 
not for the time being authorised by the Central Government under the pro¬ 
visions of the Indian Ports Act to pilot vessels ''[at that or any other port]. 

(2) The Central Government may, by order, specify any post the incum¬ 
bent of which shall, for the purposes of this Act. be regarded as the Head of 
a department. 

[a] Clause (a) substituted by the Major Port Trusts (Amendment) Act (29 of 1974). 

S. 10 (i) (1-2-1975). 

[b] Substituted for clauses <b) and (c) ibid. S. 10 (ii). 

[c] Substituted for sub clause (iii) by the Major Port Trusts (Amendment) Act (17 

of 1982), S. 7 (not yet enforced). Prior to substitution, sub-clause (iii) was as 
under.— 

'(iii) the maximum of the pay-scale of which (exclusive of allowances) exceeds 
two thousand rupees.” 

[d] Substituted for the words "at that port", ibid. 

OBJECTS AND REASON'S 
See under Section 23. 

25. Power to promote, grant leave, etc., to employees of Board.— (1) Sub¬ 
ject to any regulations made under section 28, the power of a [* * *,] granting 
extension of service to, granting leave to, suspending, reducing, °[compulsorily 
retirng,] removing or dismissing or of disposing of any other question relating 
to the services of, the employees of a Board, including the power of dispens¬ 
ing with the services of any such employee otherwise than by reason of the 
misconduct of such employee, shall be exercised— 

b [(a) in the case of an employee holding a post referred to in clause (a) of 
sub-section (1) of section 24, by the Chairman; 

(b) in any other case, by the Chairman or by such authority as may he 
prescribed by regulations:] 

Provided that no such order, so far as the same involves extension of ser¬ 
vice, suspension, reduction in rank, e [compulsory retirement,] removal or dis¬ 
missal of '[an employee referred to in clause (a)], shall have effect until it is 
approved by the Central Government. 


Section 24 

(1) The post of an out-door clerk under a 
port trust created under the Act is a public 
office within Art. 16 of the Constitution. 
Even in the absence of any statutory rule or 
regulation governing appointment to the 
said office every citizen must be given an 
opportunity of being considered for appoint¬ 
ment to the said office as required by Arti¬ 
cle 16. Citizen can invoke jurisdiction of 


Art. 226 when right guaranteed under Art. 16 
is infringed. 1978 Lab IC (NOC) 72 : (1977) 
43 CutLT 183 (DB) (Orissa). (Port Trust 
created under Act — Posts of outdoor clerks 
filled up without considering candidates 
si>onsoied by Employment Exchange — Order 
of appointments quashed and authorities 
directed to consider cases of petitioners and 
other eligible candidates and fill up the 
vacancies according to law.) 
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(2) Any employee of a Board a [* ***** *] aggrieved by an order .in¬ 
volving his reduction in rank, c [compulsory retirement,] removal or dismissal 
may, within such time and in such manner as may be provided for by regula¬ 


tions, prefer an appeal— ....... 

b [(a) to the Central Government, where such order is passed by the Chan- 


man; 

(b) to the Chairman, where such order is passed by any such authority as is 
prescribed by regulations under clause (b) of sub-section (1):] 

Provided that where the person who passed the order becomes, by virtue 
of his subsequent appointment as the Chairman, the appellate authority in 
respect of the appeal against the order, such person shall forward the appeal 
to ‘'[the Central Government] and ‘'[the Central Government] in relation to 
that appeal shall be deemed to be the appellate authority for the purposes of 
this section. 

[a] Omitted by the Major Port Trusts (Amendment) Act (29 of 1974), S. 11 (1-2- 
1975). 


[b] Substituted ibid. 

[c] Substituted for the words "a Head of a department”, ibid. 

Jd] Substituted for the words "the Board", ibid. 

[e] Inserted by the Major Pori Trusts (Amendment) Act (17 of 1982), S. 8 (not yet 
enforced). 


OBJECTS AND REASONS 

See under Section 23. 


26. Consulting Engineer to Board.— A Board may appoint any person 
as Consulting Engineer to the Board otherwise than on the basis of payment 
of a monthly salary, but every such appointment shall be subject to the sanc¬ 
tion of the Central Government. 

OBJECTS AND REASONS 
See under Section 23. 

!, [27. Power to create posts.—Notwithstanding anything contained in 
shall°— 23 ' the P ° Wer to create any P° st> whether temporary or permanent, 

(a) in the case of a post the holder of which is to be regarded as the Head 

° a department or in the case of a post the maximum of the pay scale 

of which (exclusive of allowances) b [exceeds such amount as the Central 

Government may, by notification in the Official Gazette, fix, be exercis¬ 
able by that Government;] 

(b) in the case of a post [other than a post referred to in clause (a)], the 

Governrn^ °/ the pay “ scaI< : of which exceeds such amount as the Central 
Government may, from time to time, by order fix in this behalf, or 

where no such amount has been fixed, is not less than one thousand 
Central ^ ^ ~ ^ 

81 £ jir: sm , „ 

" - x" 

consistent 1 * wiTh 

matters, namely:— y 0ne or more of the following 

(a) the appointment, promotion, suspension “frednHirm , 

retirement,] removal and dismissal of’its employees ’ COmpu,sory 


Section 28 

U>-Vfcakhapatnam Port Trust - Service 
Regulations framed by such statutory body 


have the force of the law _ Employees hai 

a r ®! atu,0 / y statu s and are entitled V to decl 
ration of being in employment if dismissal 
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(hi their leave, leave allowances, pensions, gratuities, compassionate allow¬ 
ances and travelling allowances and the establishment and maintenance 
of a Provident Fund or any other fund for their welfare; 

(c) the terms and conditions of service of persons who become employees 
of the Board under clause (f) of sub-section (1) of section 29; 

(d) the time and manner in which appeals may be preferred under sub¬ 
section (2) of section 25 and the procedure for deciding such appeals: 

(e) any other matter which is incidental to, or necessary for, the purpose of 

regulating the appointment and conditions of service of its employees. 

|a] Inserted by the Major Port Trusts (Amendment) Act (17 of 19(12), S. 1U (not 
yet enforced). 

OBJECTS AND REASONS 

See under Section 23. 

CHAPTER IV 

PROPERTY AND CONTRACTS 

29. Transfer of assets and liabilities of Central Government, etc., to 
Hoard.— ( 1 ) As from the appointed day in relation to any port— 

(a) all property, assets and funds a [and all rights to levy rates] vested in 
the Central Government or, as the case may be, any other authority for 
the purposes of the port immediately before such day, shall vest in 'he 
Board; 

(b) all debts, obligations and liabilities incurred, all contracts entered into 
and all matters and things engaged to be done, by, with or for the Cen¬ 
tral Government or, as the case may be. the other authority immediate¬ 
ly before such day, for or in connection with the purposes of the port, 
shall be deemed to have been incurred, entered into and engaged to be 
done by, with or for the Board; 

(c) all non-recurring expenditure incurred by the Central Government or 
any State Government for or in connection with the purposes of the 
port up to such day and declared to be capital expenditure by the 
Central Government shall be treated as the capital provided by the 
Central Government or, as the case may be, the State Government to 
the Board; 

(d) all rates, fees, rents and other sums of money due to the Central Gov¬ 
ernment or, as the case may be, the other authority in relation to the 
port immediately before such day shall be deemed to be due to the 
Board; 


Section 28 (contd.) 

in contravention of statutory provision. 1976 
Lab IC 886(891) : 1976 AndhLT 278 <FB). 

(2) Fust Regulations Clause 7 gives the 
Hoard power ot laying down the manner of 
idling up the vacancies and also the age 
limit, the educational qualifications and 
experience needed for the i>ost. Hut this does 
not imply a power io grant exemption from 
age experience and qualifications to a parti¬ 
cular candidate for appointment. Assuming 
that such power exists under Cl. 7 its exer¬ 
cise should be as a matter of general policy 
or general principle and not to suit the re¬ 
quirements of an individual or a particular 
case. 1979 LabIC (NOC) 33 (DR)(Ker). 

Section 29 

( 1 ) The expression "vest** occurring in 
S. 29 (1) (a) does not necessarily connote 
vesting of absolute title but it may connote, 
depending upon the context in which it has 
been used, a vesting of a Limited interest or 
vesting of possession — Kandla Port declared 
as a Major Port and property of Central 


Government vested in the Hoard of Trustees 
constituted by the Central Government under 
the Act — 'Vesting* of property in the Hoard 
was not absolute but was fo r the purpose 
of administration, control and management 
ot the port only — State Government was 
not competent to levy any tax or cess on 
property. (1976) 17 GujLR 812(819). 

(2) Neither this section nor S. 210 of the 
Kerala Municipal Corporation Act, 1961, has 
the effect of vesting a right of property in 
public roads either in the Port or in the 
Corporation. 1974 TaxLR 1929(1932) : 1974 
KerLT 200. 

(3) Constitution of India. Art. 285 — Port 
of Kandla vesting in Central Government in 
1963 — Immunity under Art. 285 will be 
available to the Central Government — Stale 
Government is not legally entitled to re¬ 
cover non-agricultural assessment from the 
Board of Trustees of Port of Kandla. 1979 
TaxLR (NOC) 109 : (1979) 20 GujLR 732 
(761HDB). 
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(e) all suits and other legal proceedings instituted by or against the Central 
Government or, as the case may be, the other authority immediately 
before such day for any matter in relation to the port may be continued 
by or against the Board; 

(f) every employee serving under the Central Government or, as the case 
may be, the other authority immediately before such day solely or 
mainly for or in connection with the affairs of the port shall become 
an employee of the Board, shall hold his office or service therein by 
the same tenure and upon the same terms and conditions of service as 
he would have held the same if the Board had not been established 
and shall continue to do so unless and until his employment in the 
Board is terminated or until his tenure, remuneration or terms and 
conditions of service are duly altered by the Board: 


Provided that the tenure, remuneration and terms and conditions of ser¬ 
vice of any such employee shall not be altered to his disadvantage without 
the previous sanction of the Central Government. 

(2) Notwithstanding anything contained in the Industrial Disputes Act, 
1947, or in any other law for the time being in force, the transfer of the ser¬ 
vices of any employee under this section to the Board shall not entitle such 
employee to any compensation under that Act or other law, and no such claim 
shall be entertained by any Court, Tribunal or other authority. 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974) Section 13 
(1-2-1975). 

OBJECTS AND REASONS 


"Clauses 29 to 31 are new clauses for 
which there are no corresponding provisions 
in the existing Acts. They provide for the 
transfer of assets and liabilities of the Cen- 
tral Government or other authority respon¬ 
sible for the administration of ports con- 
S£*5* to Port Trust Boards on the ap- 
p tion of the Act to those ports. 

Provision has also been made for the con- 


tinuance of existing rates until they are 
altered by the Board. It has also been pro¬ 
vided that the capital expenditure that might 
have been incurred by the Government prior 
to the application of this Act to any port 
would form the capital debt of the Port 
Trust Board for that port, to be repaid to 
that Government.*'—S.O.R.—Gaz. of Ind, 
23-11-62. Pt. II. S. 2. Ext., p. 1132. 


appoin ed dav fll rl?’ , ’ t0 C ® nt, “ ue untU altered hy Board.- As from the 

uSlSs t.nHi th ’ S “1 ° ther Charges * relation t0 a ny Port, shall, 

1 hey f are varied hy the competent authority in accordance 

TZ rate P at wht n H t°H to be levied ^ -fleeted at 

emment nr JS they W6r f bemg levied and collected by the Central Gov- 
day H C3Se may b6 ’ any other authorit y immediately before such 

OBJECTS AND REASONS 

See under Section 29 . 

31. Repayment of capital with interest_ A <.k-.ii 

and such repayment of capital or payment of hitereS «h3\ ? \ Government 
part of the expenditure of the Board. interest shall be deemed to be 

OBJECTS AND REASONS 
See under Section 29. 

s. 

"A” In the citations stands foe AIR ~~ -- 

tVol. 25] 4 A. M. 9 - 
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Board], the Central Government may, at the request of the Board, procure 
the acquisition thereof under the provisions of the Land Acquisition Act, 1804. 
and on payment by the Board of the compensation awarded under that Act 
and of the charges incurred by the Government in connection with the pro¬ 
ceedings, the land shall vest in the Boaro. 

(a) Substituted for the words "whenever any immovable property which is re¬ 
quired for the purposes of the Board cannot be acquired by agreement" by 
the Major Port Trusts (Amendment) Act (29 of 1974), S. 14 (1 2-19751. 

OBJECTS AND REASONS 

"Clause 32 corresponds to Section 58 of the and S 33 of the Madras Act."—S O R 
Calcutta Act. Section 27 of the Bombay Act 

33. Contracts by Board.— Subject to the provisions of section 34, a Board 
shall be competent to enter into and perform any contract necessary for ‘he 
performance of its functions under this Act. 

OBJECTS AND REASONS 

"Clause 33 corresponds to Section 48 of Act."—S O R — Gaz. of Ind.. 23-11-R2. Pt II, 
the Calcutta Act. Section IRA of the Bom- S 2. Ext., p. 1132. 
bay Act and Section 87 of the Madras 

34. Mode of executing contracts on behalf of Board.— (1) Every con¬ 
tract shall, on behalf of a Board, be made by the Chairman a (or by any such 
officer of the Board not below the rank of the Head of a Department as the 
Chairman may, by general or special order, authorise in this behalf] and 
shall be sealed with the common seal of the Board: 


Provided that no contract whereof the value or amount exceeds such 
value or amount as the Central Government may from time to time fix in this 
behalf shall be made unless it has been previously approved by the Board: 

Provided further that no contract for the acquisition or sale of immov¬ 
able property or for the lease of any such property for a term exceeding 
thirty years, and no other contract whereof the value or amount exceeds such 
, .value or amount as the Central Government may from time to time fix in 
this behalf, shall be made unless it has been previously approved by the Cen- 
- tral Government. 

(2) Subject to the provisions of sub-section (1), the form and manner in 
which any contract shall be made under this Act shall be such as may be 
prescribed by regulations made in this behalf. 

(3) No contract which is not made in accordance with the provisions of 
this Act and the regulations made thereunder shall be binding on the Board. 

[a] Inserted by the Major Port Trusts (Amendment) Act (17 of 1982), S. 12 (not 
yet enforced). 

OBJECTS AND REASONS 


Clause 34 corresponds to section 53 of the 
Calcutta Act, section 17 of the Bombay Act 
and section 88 of the Madras Act. Under the 
existing Acts, contracts beyond a certain 
limit have to be executed on behalf of the 
Board by the Chairman and two other 


trustees. It is felt that, the Chairman being 
the Chief Executive Officer, it is not ne¬ 
cessary for the two other trustees to sign 
the contract also—S.O.R.—Gaz. of Ind., 
23-11-62. Pt. II. S. 2. Ext., Pp. 1132, 1133. 


CHAPTER V 

WORKS AND SERVICES TO BE PROVIDED AT PORTS 

35. Power of Board to execute works and provide appliances.— (1) A 
Board may execute such works within or without the limits of the port and 
provide such appliances as it may deem necessary or expedient. 


Section 34 

(1) A receipt issued by the Board under 
sub-section (2) of S. 42 in favour of the ship¬ 
owner does not amount to an agreement or 
contract as it is not executed in the mode 
provided under S. 34 of the Act. A 1983 
Bom HH(9R) : (1983) 2 BomCR 185 (DB). 


Section 35 

(1) Kerala Government extending provi¬ 
sions of Kerala Municipal Corporations Act 
(30 of 1961) to the area known as Willington 
Island — Extension of the Act to Willington 
Island and levy of property tax in respect 
of buildings situated in that area cannot be 
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(2) Such works and appliances may include 

(a) wharves, quays, docks, stages, jetties, piers and other works within the 
port or port approaches or on the foreshore of the port or p t P 
proache?, with all such convenient arches, drains, landing places, stairs, 
fences, roads, railways, bridges, tunnels and approaches and buildings 
required for the residence of the employees of the Board as the Board 
may consider necessary; 

(b) buses, railways, locomotives, rolling stock, sheds, hotels, warehouses and 
other accommodation for passengers and goods and other appliances 
for carrying passengers and for conveying, receiving and storing goods 
landed, or to be shipped or otherwise; 

(c) moorings and cranes, scales and all other necessary means and appli¬ 
ances for loading and unloading vessels; : 

(d) reclaiming, excavating, enclosing and raising any part of the foreshore 
of the port or port approaches which may be necessary for the execu¬ 
tion of the works authorised by this Act, or otherwise for the purposes 
of this Act; 

(e) such breakwaters and other works as may be expedient for the protec¬ 
tion of the port; 

(f) dredgers and other machines for cleaning, deepening and improving any 
portion of the port or port approaches or of the foreshore of the port 
or port approaches: 


(g) 1'ghl houses, lightships, beacons, buoys, pilot boats and other appliances 
necessary for the safe navigation of the port and of the port approaches; 

(h) vessels, tugs or other boats for use within the limits of the port or be¬ 
yond those limits, whether in territorial waters or otherwise, for the 
purpose of towing or rendering assistance to any vessel, whether en¬ 
tering or leaving the port or bound elsewhere, and for the purpose of 
■saving or protecting life or property and for the purpose of landing, 
shipping or transhipping passengers or goods under section 42; 

(i) sinking of tube-wells, and equipment, maintenance and use of boats, 

barges and other appliances for the purpose of the supply of water at 
the port; 

(j) engines and other appliances necessary for the extinguishing of fires. 

:, [(k) construction of models and plans for carrying out hydraulic studies; 

(1) dry docks, slipways, boat basins and workshops to carry out repairs or 
overhauling of vessels, tugs, boats, machinery or other appliances.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974) S 15 (1-2- 
1975). 


‘ n ^ 35 . A - . Power with respect to landing places and bathing ghats.— With¬ 
out prejudice to the powers exercisable under section 35, the Board of Trus- 


Section 35 (contd.) 

said to be without legislative competence 
merely because the Island is within the 
a "major port" governed by the 
SVm T 1 ^ 5 Act ~ Provisions of Sec- 
f . u Major Port Trusts Act 
18 n ° l ^ash with the provisions of 

Ac« 212 ifl 74 To T°i ^Municipal Corporations 
Act. 1974 TaxLR 1929(1932) : 1974 KerLT 

d i £fere J nt materials in respect of 
which the Board of Trustees of Visakhanat 

2? 22 r s ? 0Ug , ht to be assessed TSes 

Jj* su PPly of water to visiting vessels 
fu3 k offe?ir£ f visiting vessels with liquid 
id *’ ?,® eri " g ol tender documents for a‘con- 
tlon to prospective contractors, supply 
iter and . * ipsue of stores to accepted 



contractors; supply of water and issue of 
stores to its own engineers and staff, and 
disposal of unserviceable material or sur¬ 
plus material by auction or by inviting 
tenders: 

Held, that the Board of Trustees could not 

41 * 5 ^ l0 be a 'dealer* nor could any of the 
activities be said to amount to carrying on 
'business’ in any sense of the term defined 
under S. 2 of the Andhra Pradesh General 
oales Tax Act (1957) and therefore it was 
not open to the Sales Tax Authorities to pro¬ 
ceed against the Board of Trustees hi res¬ 
pect of any of the transactions sought to be 
Drought within the purview of the sale* tAv 

X» N0C) 3: 
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tees for the port of Calcutta may, if it considers it necessary so to do for 
the purposes of this Act,— 

(i) provide for sufficient number of public landing places from and upon 

which the public shall be permitted to embark and to land free of 
charge; 

(ii) occupy any bathing ghat, or remove any landing place, within the port 
and thereafter prohibit the public from resorting to or using the same: 

Provided that the Board shall not exercise any power under this section 
unless it reserves, sets out, makes and provides for the use of the public, 
such number of bathing ghats within the port as the Central Government 
may direct.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), S. 16 (1-2- 

1975). 

36. Power of Board to undertake certain works.— ^(l)] Board may 
undertake to carry out on behalf of any person any works or services or any 
class of works or services, on such terms and conditions as may be agreed 
upon between the Board and the person concerned. 

a [(2) A Board may, if it considers it necessary or expedient in the pub¬ 
lic interest so to do, lend any of its vessels or appliances or the services of 
any of its employees to any person for such period not exceeding three 
months and on such terms and conditions as may be granted upon between 
the Board and the person concerned.] 

[a] Section 36 re-numbered as sub-section (1) thereof, and after sub-section as so re¬ 
numbered, sub-section (2) inserted by the Major Port Trusts (Amendment) 

Act (29 Of 1974), S. 17 (1-2-1975). 

37. Power of Board to order sea-going vessels to use docks, wharves, 
etc.— (1) When any dock, berth, wharf, quay, stage, jetty or pier erected at 
any port or port approaches under the provisions of this Act has been com¬ 
pleted with sufficient warehouses, sheds and appliances for receiving, landing 
or shipping goods or passengers from and upon sea-going vessels, the Board 
may, after obtaining the approval of the Collector of Customs and by notifi¬ 
cation published in three consecutive issues of the Official Gazette, declare 
that such dock, berth, wharf, quay, stage, jetty or pier is ready for receiving, 
landing and shipping or for landing or for shipping goods or passengers from 
and upon sea-going vessels. 

(2) As from the date of the publication of such notification for the third 
time, it shall be lawful for the Board, from time to time, when there is room 
at such dock, berth, wharf, quay, stage, jetty or pier, to order to come along¬ 
side of such dock, berth, wharf, quay, stage, jetty or pier for the purpose of 
landing and shipping goods or passengers or for landing or for shipping the 
same, any sea-going vessel within the port or port approaches which has not 
commenced to discharge goods or passengers, or which being about to take 
in goods or passengers, has not commenced to do so: 

Provided that before making such order, the Board shall have regard, as 
far as possible, to the convenience of such vessel and of the shippers, in re¬ 
spect of the use of any particular dock, berth, wharf, quay, stage, jetty or 
pier: 

Provided further that if the Board is not the conservator of the port, 
the Board shall not itself make the order as aforesaid but shall require the 
conservator of the port, or other person exercising the rights, powers, and 
authorities of the conservator of the port, to make such order. 

OBJECTS AND REASONS 

Clauses 37 to 41. — These correspond to the Calcutta Act—S. O. R. Gaz. of Ind.. 23-11- 
sections 92. 93. 95. 100, 101, 102 and 97 of 62. Pt. II, S. 2. Ext., p. 1133. 
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38. If accommodation sufficient, all sea-going vessels compelled to use 
docks, wharves, etc.- When a sufficient number of docks, berths, wharves, 
quays, stages, jetties or piers have been provided at any port or port ap 
proaches as aforesaid, the Board may, after obtaining the approval of th 
Collector of Customs and by notification published in three consecutive isoues 
of the Official Gazette, direct that no goods or passengers shall be landed 
or shipped from or upon any sea-going vessel within the port or port ap¬ 
proaches otherwise than at such docks, berths, wharves, quays, stages jetties 
or piers, except with the sanction of the Board and in accordance with sue 
conditions as the Board may specify. 

OBJECTS AND REASONS 


See under Section 37. 

39. Power to order vessels not to come alongside of, or to be removed 
from docks, wharves, etc.— Any officer appointed by the Board in this be¬ 
half, may, in cases of emergency or for any reason which appears to him 
sufficient, by notice in writing, order the master or owner or agent of any 
sea-going vessel not to bring such vessel alongside of, or to remove such 
vessel from, any dock, berth, wharf, quay, stage, jetty or pier belonging to 
or under the control of the Board and, if such notice is not complied with, 
^the Board may charge, by way of penalty, in respect of such vessel such 
sum as it thinks fit, not exceeding ten thousand rupees] for each day of 
twenty-four hours, or portion of such day, during which such vessel remains 
at such dock, berth, wharf, quay, stage, jetty or pier: 


Provided that in the case of a vessel ordered to be removed, such charge 
shall not commence to be made till after the expiry of twelve hours from 
the service of such notice as aforesaid on the master or owner or agent of 
the vessel. 

[a] Substituted for the words "the Board may charge in respect of such vessel 
such sum as it thinks fit, not exceeding one thousand rupees” by the Major 
Port Trusts (Amendment) Act (17 of 1982), S. 12 (not yet enforced). 

OBJECTS AND REASONS 

See under Section 37. 


40. Power of Central Government to exempt from obligation to use 
d ° cI “' ™ harves ’ etc.— Notwithstanding anything contained in sections 37 and 
38. the Central Government may, if in its opinion it is necessary in the pub¬ 
lic interest so to do, by general or special order, from time to time, permit 
certam specified vessels or classes of vessels to discharge or ship goods or 
certain specified goods or classes of goods, at such place in a port or within 

natmpntc a f P ?vf Ch n 5 ’ 'a SU ? manne , r> durin S such period and subject to such 

V «» the B ° ard and ° n SUch conditions as the Central Government 
may trunk nt. 

OBJECTS AND REASONS 
See under Section 37. 

41. Board to declare when vessels other than sea-going vessels comnell- 
ed to usc docks, wharves, etc.- (1) When any dock, berth, wharf^ quay sfage 

ar^mvm ^ i° f landing or shipment of goods or passenger from 

vessels ’ n °t being sea-going vessels, has been made P and completed 
with ail proper appliances m that behalf, the Board may, after obtainTng the 


... _ ’ Section 38 

The conditions that can be imposed 

th«i er Se Pt 1 1 0n w 46 t 1 ) are more restricted in 
um£r a S£« h9 , n 0 1 £ ose that can be imposed 
v 38 because the circumstances 
contemplated by them are different. Sec¬ 
tion 46 (1) does not permit the Board to levy 


nw C *, arge someone who erects a 

■jjg* S3& tor* S^g t °g£S ,ld ; 

spawns sws spk.tb g 
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approval of the Collector of Customs, by order published in three consecu¬ 
tive issues of the Official Gazette.— 

(i) declare that such dock, berth, wharf, quay, stage, jetty or pier is ready 

for receiving, landing or shipment of goods or passengers from or on 
vessels, not being sea-going vessels, and 

(ii) direct that within certain limits to be specified therein it shall not be 
lawful, without the express sanction of the Board, to land or ship any 
goods or passengers out of. or into, any vessel, not being a sea-gomg 
vessel, of any class specified in such order, except at such dock, berth, 
wharf, quay, stage, jetty or pier. 

(2) As from the date of the publication of the order mentioned in sub¬ 
section (1) for the third time, it shall not be lawful, without the consent of 
the Board, for any vessel of such class.— 

(i) to land or ship any goods or passengers at any place within the limits 

so specified except at such dock, berth, wharf, quay, stage, jetty or 
pier; or 

(ii) while with n such limits, to anchor, fasten or lie within fifty yards of 
the ordinary low-water mark. 

(3) If after the publication of such order, any such vessel shall, while 
within the limits so specified, so anchor, fasten or lie, it shall bp lawful for 
the Board to cause the same to be removed out of the said limits at the ex¬ 
pense of the master or owner or agent of the vessel. 

OBJECTS AND REASONS 
See under Section 37. 

42. Performance of services by Board or other person.— (1) A Beard 
shall have power to undertake the following services: — 

(a) landing, shipping or transhipping passengers and goods between vessels 
in the port and the wharves, piers, quays or docks belonging to or in 
the possession of the Board; 

(b) receiving, removing, shifting, transporting, storing or delivering goods 
brought within the Board's premises; 

(c) carrying passengers by rail or by other means within the limits of the 
port or port approaches, subject to such restrictions and conditions as 
the Central Government may think fit to impose; a | ‘ | 

(d) receiving and delivering, transporting and booking and despatching 
goods originating in the vessels in the port and intended for carriage 
by the neighbouring railways, or vice versa, as a railway administra¬ 
tion under the Indian Railways Act, 1890; u [and| 


Section 42 


(1) The rights conferred on the Board under 
Ss. 59, 61, 63 and 131 of the Major Port 
Trusts Act are exhaustive rights in respect 
of recovery of rates and charges for services 
nerformed under S. 42 of the Act of receiv¬ 
ing, removing, shifting, tranporting, storing 
or delivering goods brought within the pre¬ 
mises of the Board and a Board cannot claim 
a right of general lien under S. 171, Contract 
Act. A* 1983 Bom 88(102) : (1983) 2 BomCR 
185 (DB). 

(2) A receipt issued by the Board under 
sub-sec. (2) of S. 42 of the Act in favour of 
the shipowner does not amount to an agree¬ 
ment or contract and the services perform¬ 
ed by the Board do-not make the Board^a 
contractual bailee. The provisions of S. 171, 
Contract Act. are not attracted and it is not 
open for Board to claim general lien over goods 
imported by consignees from time to time. 


A 1983 Bom 88(99) : (1983) 2 BomCR 185 
(DB). 

(3) If an ocean going vessel acts as a 
floating barge it is a pier and it falls with¬ 
in the ambit of S. 46 (1). Held, that the fact 
that the "Maratha Transhipper” was- speci¬ 
fically permitted by the Directorate General 
of Shipping to be used for topping up 
operations at any Indian Port, could noi 
per se take the vessel entirely out of the 
purview of S. 46 (1) of the Act. The mere 
fact that she was equipped with self pro¬ 
pelling machinery and that she moved from 
one place to another could not change her 
basic character As such the Board of Trus¬ 
tees, Marmugao Port was entitled to grantor 
refuse to grant her permission to. operate 
within the limits of the port or port ap¬ 
proaches and to impose conditions for such 
operation. A 1974 Goa *10(14). 
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a((e) piloting, hauling, mooring, remooring, hooking, of measuring of vessels 
or any other service in respect of vessels.] 

(2) A Board may, if so requested by the owner, take charge of the good? 
for the purpose of performing the service or services and shall give a re¬ 
ceipt in such form as the Board may specify. 

(3) Notwithstanding anything contained in this section, the Board may, 
with the previous sanction of the Central Government, authorise any person 
to perform any of the services mentioned in sub-section (1) on such terms 
and conditions as may be agreed upon. 

(4) No person authorised under sub-section (3) shall charge or recover 
for such service any sum in excess of the amount leviable according to the 
scale framed under section 48 or section 49 or section 50. 

(5) Any such person shall, if so required by the owner, perform in re¬ 
spect of goods any of the said services and for that purpose take charge of 
the goods and give a receipt in such form as the Board may specify. 

(6) The responsibility of any such person for the loss, destruction or de¬ 
terioration of goods .of which he has taken charge shall, subject to the other, 
provisions of this Act. be that of a bailee under sections 151, 152 and 161 of 
the Indian Contract Act, 1872. 


(7) After any goods have been taken charge of and a receipt given for 
them under this section, no Pability for any loss or damage which may oc- 
rur to them shall attach to any person to whom a receipt has been given or 
to the master or owner of the vessel from which the goods have been landed 
or transhipped. 

[a] Word "and’' occurring at the end of clause (c) omitted and inserted at the 
end of clause (d). After Cl. fd>. Cl. (e) inserted by the Major Port Trusts 
(Amendment) Act (29 of 1974). S. 18 (1-2-1975). 

OBJECTS AND REASONS 

Clause 42 corresponds to sections 90 and Madras Act S.O.R.—Gaz of Ind., 23-11-62. 

91 of the Calcutta Act and Section 39 of Pt. II. S. 2. Ext., p. 1133. 


43. Responsibility of Board for loss, etc., of goods.— (11 Subject to the 
provisions of this Act, the responsibility of any Board for the loss, destruc¬ 
tion or deterioration of goods of which it has taken charge shall,— 


(i) in the case of goods received for carriage by railway, be governed by 
the provisions of the Indian Railways Act, 1890; and 

(it) in other cases, be that of a bailee under sections 151. 152 and 161 of 
the Indian Contract Act. 1872, omitting the words "in the absence of 
• • any special contract” in section 152 of that Act: 


Section 43 

(1) In computing the period of six months’ 
limitation provided under S. 120 of the 
Major. Port Trusts Act for the filing of the 
suit for damages against the Port Trust, 
•he notice period which is to be given under 
S. 43 (2) of that Act has to be excluded by 
virtue of S. 15 (2) of the Limitation Act. 
Thus a suit ftldd within seven months from 
the date the cause of action arose is within 

JSCTL 76 A 198 ^ Ker 154(161) : 1983 


(2) From the moment the receipt is gi- 
Jo the shipper/carrier by the Board, i 

Wo D °. ard PSP bec , omes responsible for 
Sj tc / °£ the goods and its liability is 4 

l ha J of a baiIee under Ss. : 
152 land 161 of the .Contract Act. In this c 

ifmunf' 43 ( ? } notice should ^ given 
limited meaning in the sense that the s 


notice has to be given lo the Board by the 
shipper/carrier to whom the receipt hus been 
issued and not by the consignee. Tlic non¬ 
giving of such notice by the consignee does 
not absolve the Board of its liability for any 
loss or destruction vis-a-vis the consignee. 
A 1976 AndhPra 261(267) : (1975) 1 AndhWR 
287 (DB). 


(3) General lien of a wharfinger — Con 
tructual bailment, cannot be spelled out from 
receipt issued under S. 42 (2) — Receipt is] 
issued for enforcement of liability under S.£c- 
tion 43 (1) and not as evidence of any agree¬ 
ment or contract — Even assuming It as 
contract, it is not between consignee jmtl 
Board but only between Board and thq 
earner — Such liability cannot be foisted 
over consignee by virtue of S. l of Bills of 

mm A 1983 8010 8- 8 ( fl8 > : < 1983 ) 2 Bom 
18& (DB) . v. . ....... 
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Board— r ° Vided ^ n ° responsibliit y under lhis section shall attach to the 

(a) until a receipt mentioned in sub-section (2) of section 42 is Riven bv 

the Board; and J 

(b) after the expiry of such period as may be prescribed by regulations 
from the date of taking charge of such goods by the Board. 

_ J 2) A B ° ard sba11 not be >n any way responsible for the loss, destruction 
or deterioration of. or damage to. goods of which it has taken charge, un¬ 
less notice of such loss or damage has been given within such period as may 
be prescribed by regulations made in this behalf >*from the date of taking 

Ch la l 8 ?nh f ,t h L * he ?° ardl Under sub ' secti on (2) of section 42. 

[aj Substituted by the Major Port Trusts (Amendment) Act (29 of 1974), S. 19 
(1-2-1975). 

[bj Substituted for the words "from the date of the receipt given for the goods” 
ibid. 

OBJECTS AND REASONS 

ii^ S fu 43 ^, sil Ii i,ar t0 sections 112 and loss, damage, etc. has been left to be nre- 
c, R of Calcutta Act. sections 61A and scribed by the respective Port Trusts Boards 

tbe t Bor n ba y Act and section 40 of the -S. O. R Gaz of Ind 23-11 62 Pt IT s 2 
Madras Act. except that period of notice of Ext., p. 1133 . 1 ’ 

Acco “ m ® datio n to be provided for customs officers in wharves, etc., 
appomted under Sea Customs Act.— Where the Collector of Customs has. 

o" ^ , Z r °™' on , s of any Act for the lev y of duties of customs, appointed 
y ock, berth, wharf, quay, stage, jetty, pier, warehouse or shed or a portion 
of any warehouse or shed provided at any port under the provisions of this Act 
lor the use of sea-going vessels to be an approved place for the landing or 
flipping of goods or a warehouse for the storing of dutiable goods on the 
hrst importation thereof without payment of duty, within the meaning of the 
hrst-menhoned Act, the Board shall set apart and maintain such place on or 
adjoining such dock, wharf, quay, stage, jetty or pier, or in such warehouse 

or shed or portion thereof, for the use of officers of customs as may be ne- 
. cessary. 

OBJECTS AND REASONS 

and^fiTnf^hp"?^ u rre l^ nd SeC i ions ofthe Bor ub a v Act.-S. O. R. Gaz. of Ind., 
and 88 of the Calcutta Act and section 70 23-11-62. Pt. II. S. 2. Ext., p. 1133. 

45. Dues at customs wharves, etc.— Notwithstanding that any dock, berth, 
wharf, quay, stage, jetty, pier, warehouse or shed or portion thereof at any 
port has under the provisions of section 44, been set apart for the use of the 
officers of Customs at the port, all rates and other charges payable under 
this Act in respect thereof, or for the storage of goods therein, shall be pay¬ 
able to the Board, or to such person or persons as may be appointed by the 
Board to receive the same. 

OBJECTS AND REASONS 
See under Section 44. 

46. Power to permit erection of private wharves, etc., within a port sub¬ 
ject to conditions. — (1) No person shall make, erect or fix within the limits 


Section 46 

(1) The fact that a ship fitted with mecha¬ 
nical means of propulsion had been register¬ 
ed as an ocean-going vessel under S 406 of 
the Merchant Shipping Act (1958) arid was 
specifically permitted to be used for topping 
up operations at any Indian port cannot 
per se take the vessel out of the purview of 
S. 46 (1) of the Major Port Trusts Act. If 
the topping up operations permitted by the 
Directorate General of Shipping are carried 
out in a manner in which the ship acts dur¬ 
ing those operations for all relevant purposes 


as a floating barge or landing stage where 
ore is stock-pjled and the ship remains an¬ 
chored at various places within the port ap¬ 
proaches, the ship would, during that period 
of time cease to be an ocean-going vessel and 
should be considered to be a pier as long as 
it acts as one. A 1974 Goa 10(13). 

(2) Permission to erect private wharves — 
One of the conditions imposed illegal — Il¬ 
legal condition severable from others — Does 
not invalidate the permission as a whole. A 
1974 Goa 10(18). 


[The] Major Port Trusts Act, 1963 (S 47] 137 

of a port or port approaches any wharf, dock, quay, stage, jetty, pier, erec¬ 
tion or mooring ^or undertake any reclamation of foreshore within the said 
limits] except with the previous permission in writing of the Board and sub¬ 
ject to such conditions, if any, as the Board may specify. 

(2) If any person makes, erects or fixes any wharf, dock, quay, stage, 
jetty, pier, erection or mooring ^or undertakes any reclamation of foreshore] 
in contravention of sub-section (1), the Board may, by notice, require such 
person to remove it within such time as may be specified in the notice and 
if the person fails so to remove it, the Board may cause it to be removed at 
the expense of that person. 

[a] Inserted by the MajoT Port Trusts (Amendment) Act (29 of 1974), S. 20 (1-2- 
1975). 

OBJECTS AND REASONS 

Clause 46 corresponds to sections 83 and Act —S. O. R. Gaz. of Ind., 23-11-62, Pt. II, 

84 of the Calcutta Act. section 81 of the S. 2. Ext., p. 1133. ^ 

Bombay Act and section 104 of the Madras [ . . i ' * • 

47. Compensation payable in certain cases where use of any private 
wharf, etc., rendered unlawful.— (1) Where, as a result of an order publish¬ 
ed under section 38 or section 41, the use of any wharf, dock, berth, quay, 

stage, jetty or pier, made, fixed or erected by any person is rendered unlaw¬ 

ful, the Board may, after hearing the person concerned, by order, close, re¬ 
move, fill up or destroy such wharf, dock, berth, quay, stage, jetty or pier, 
or permit the use thereof to such person on payment of such rates and char¬ 
ges as the Board may, with the previous sanction of the Central Government, 
determine. 


(2) Save as otherwise provided under sub-section (3) no person shall be 
entitled to claim compensation for any injury, damage or loss caused or al¬ 
leged to have been caused by an order made under sub-section (1). 

(3) If it is proved to the satisfaction of the Board that any such wharf, 
dock, berth, quay, stage, jetty or pier, was made, fixed or erected by any 
person with the previous permission of the authority competent to grant such 

P K I n 11S i! i0n ’ he Sha11 be paid by the Board compensation the amount of which 
shall be determined in the manner and in accordance with the principles 
hereinafter set out, that is to say- 


fa) in computing the compensation, there shall not be taken into account 
any rates or other charges which such person shall be liable to pay for 

using any wharf, dock, berth, quay, stage, jetty or pier provided by 
the Board; 

(b) the amount of compensation shall be calculated with reference to the 
cost of construction of such wharf, dock, berth, quay, stage, jetty or 

(C) 'h^ e n! i ,5 h fn ani0Un i 0f com P ensation ca * be fixed by agreement, it shall 
be paid in accordance with such agreement; 

<d> SUC i,! 8r . een,enl Can be reached ' the Central Government shall 

as , arbltrat0 T r - a P erson who is, or has been, or is qualified for 
appointment as, a Judge of a High Court; 

<e) the Central Government may, in any particular case, nominate a per¬ 
son possessing special knowledge of any matter relating to any case 
under inquiry to assist the arbitrator in determining any question 
which has to be decided by him under this section, and where such 

nomination is made the person to be compensated may also nominate 
an assessor for the same purpose; 

(£) 'ti t d he tl2 >, ^ C T e S ° f the proceedin S ^Te the arbitrator, the Board 

Pinion SIT ° be C ° ( mpensated sha11 state what hi their respective 

opinion is a fair amount of compensation; * 


. < 


"A” in the citations stands fan AIR 
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(g) the arbitrator shall, after hearing the dispute, make an award deter¬ 
mining the amount of compensation which appears to him to be just 
and specify the person or persons to whom such compensation shall be 
paid: 

(h) where there is a dispute as to the person or persons who are entitled to 
the compensation, the arbitrator shall decide such dispute and if the 
arbitrator finds that more persons than one are entitled to compensa¬ 
tion. he shall apportion the amount thereof among such persons; 

(i) nothing in the Arbitration Act, 1940 shall apply to arbitrations under 

this section; 

(j) the arbitrator appointed under this section, while holding arbitration 

proceedings under this Act. shall have all the powers of a Civil Court 
while trying a suit under the Code of Civil Procedure, 1908 in respect 
of the following matters, namely:— 

(i) summoning and enforcing the attendance of any person and exam¬ 

ining him on oath: 

(ii) requiring the discovery and production of documents; 

(iii) receiving evidence on affidavits; 

liv) issuing commissions for examination of witnesses or documents; 

(k) every award shall also state the amount of costs incurred in the arbi¬ 
tration proceedings under this section and by what persons and in 
what proportions they are to be paid; 


(1) any person aggrieved by an award of the arbitrator made under this 
section may. within thirty days from the date of the award, prefer an 
appeal to the High Court within whose jurisdiction the port is situated: 
Provided that the High Court may entertain the appeal after the expiry 
of the said period of thirty days if it is satisfied that the appellant was pre¬ 
vented by sufficient cause from filing the appeal in time. 

OBJECTS AND REASONS 


Clause 47 corresponds to section 85 of the 
Calcutta Act. Under that Act. where any 
private wharf, etc., was erected lawfully but 
the use thereof is subsequently declared un¬ 
lawful. the party concerned has to go to the 
Court for award of compensation. The Bill 
provides for the settlement of compensation 


by agreement and. failing which, for refer¬ 
ence of the dispute to an arbitrator. Provi¬ 
sion has also been made for on appeal 
against the award of the arbitrator— S. OR. 
—Gaz. of Ind., 23-11-62. Pt II. S. 2. E x t.. 
p. 1133. 


CHAPTER VI 

IMPOSITION AND RECOVERY OF RATES AT PORTS 
48. Scales of rates for services performed by Board or other person.— 
(1) Every Board shall from time to time frame a scale of rates at which, 
and a statement of the conditions under which, any of the services specified 
hereunder shall be performed by itself or any person authorised under sec¬ 
tion 42 at or in relation to the port or port approaches— 

(a) transhipping of passengers or goods between vessels in the port or port 
approaches: 

(b) landing and shipping of passengers or goods from or to such vessels to 
or from any wharf, quay, jetty, pier, dock, berth, mooring, stage or 


Section 48 

(1) Sec. 48 (1 1 does not permit the Port Trust 
to levy any rates from any person authoris¬ 
ed under S. 42 (3) to perform services speci¬ 
fied in S. 48 (1) though the section enables 
the Port Trust with previous approval of 
C entral Government to authorise any person 
U) perform any of the services mentioned in 
S. 42 which are services which the Board 
has the power to undertake with regard to 
wharves, pier etc. belonging to it. The ser¬ 
vices mentioned in S. 42 (1) are different 


from those mentioned in S. 48 (1) and hence 
the terms and conditions spoken of ln J*- 
(3) cannot be imposed by the Board but a 
party authorised to perform the said services 
mentioned in S. 42 (1) can agree to them. A 
1974 Goa 10(15). 

(2) The different materials in respect of 
which the Board of Trustees of Visakhapatnam 
Port was sought to be assessed to sales tax 
were supply of water to visiting vessels, 
bunkering of visiting vessels with liquid 
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erection, land or building in the possession or occupation of the Board 
or at any place within the limits of the port or port approaches: 

(c) cranage or portrage of goods on any such place. 

(d) wharfage, storage or demurrage of goods on any such place; 

(e) any other service in respect of vessels, passengers or goods excepting 
the services in respect of vessels for which fees are chargeable under 

the Indian Ports Act. 

(21 Different scales and conditions may be framed for different classes of 
goods and vessels. 

OBJECTS AND REASONS 

Clauses 48 and 49 correspond to sections 103. and sections 42 ;andI 43 of the Madras Act.- 
104 104A 115 and 105A of the Calcutta Act. S O.R.-Gaz. of Ind. 23-11 62. Pt II. Sec. * 
sections. 43. 43A and 45 of the Bombay Act Ext., o. 1133. 

49. Scale of rates and statement of conditions for use of property be¬ 
longing to Board.— (1) Every Board shall, from time to time, also frame a 
scale of rates on payment of which, and a statement of conditions un “£ r 
which, anv propertv belonging to, or in the possession or occupation of, mg 
Board, or'any place within the limits of the port or the port approaches may 
be used for the purposes specified hereunder:— 

(al approaching or lying at or alongside any buoy, mooring, wharf, quay, 
i.i pier, dock, land, building or place as aforesaid by vessels: 

(b) entering upon or plying for hire at or on any wharf, quay, pier, dock, 
land, building, road, bridge or place as aforesaid by animals or vehicles 


.. carrying passengers or goods; 

(c) leasing of land or sheds by owners of goods imported or intended for 
export or by steamer agents: 

", (d) any other use of any land, building, works, vessels or appliances be¬ 
longing to or provided by the Board. 

(2) Different scales and conditions may be framed for different classes of 
goods and vessels. 


a [(3) Notwithstanding anything contained in sub-section (1), the Board 
may, by auction or by inviting tenders, lease any land or shed belonging to 
it or in its possession or occupation at a rate higher than that provided under 
sub-section (1).] 

[a] Inserted by the Major Port Trusts (Amendment) Act (17 of 1982), S. 13 (not 
yet enforced). 

OBJECTS AND REASONS 


See under Section 48. 

50. Consolidated rates for combination of services.— A Board may, from 
time to time, frame a consolidated scale of rates for any combination of the 
services specified in section 48 or for any combination of such service or ser¬ 
vices with any user or permission to use any property belonging to or in the 
possession or occupation of the Board, as specified in section 49. 

OBJECTS AND REASONS 

Clause 50 is on the lines of section 43A of Pt. II, S. 2, Ext, p. 1133 
the Madras Act —S.O.R.—Gaz of Ind., 23-11-62, 


Section 48 (contd.) 

fuel, offering of tender documents for a con¬ 
sideration to prospective contractors, suppl) 
of-water ,and. issue , of stores to accepted con 
tractors; supply of water and issue of store: 
to.jtfl. l own engineer and staff, and disposa 
Rf^jWseryiceable material or surplus mate 
, auc ti°? 1 o f by invijing tenders; 

,- HcJd, that {hq Bpard of Trustees could no 
R&ifiwd ‘0 be . a'dealer’ nor could any of the 
(Hies be $aid to amount to carrying oi 
e£'i n an V sense, of the term definee 
, :r S. 2 of the Aiidhra Pradesh Genera 
les Tax Act (1957) and therefore it' wai 


not open to the Sales Tax Authorities to pro¬ 
ceed against the Board of Trustees in respect 
of any of the transactions sought to .bo 
within the purview of the sales tax 
III 8 TaxLR (NOC) 3 : (1978) 1 AndhPra .WR 
492(503) (DB). 

Section 49 

(1) Board of Trustees fixing rate for lease 
or its land under S. *19 — Rate approved by 
Central Govt, and published in Gazette under 
* 52 r— Board °t Trustees cannot plead that 
rate fixed was reserved or minimum and 

could tease land to higher bidder. A 
1977 Cal 377(379). 
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51. Power to levy concessional rates in certain cases.— In framing scales 
under any of the foregoing provisions of this Chapter, the Board may 
prescribe a lower rate in respect of,— 

(a) coastal goods, that is to say, goods, other than imported goods as defin¬ 

ed in the Customs Act, 1962, carried in a vessel from one Indian port 
to another Indian port: 

Provided that the Board shall not make any discrimination between one 
Indian port and another such port in prescribing a lower rate under this sec¬ 
tion; 

(b) other goods, in special cases. 

OBJECTS AND REASONS 

Clause 51 is similar to section 107 (la) of The proviso is an addition —S. O. R —Gaz. of 
the Calcutta Act. section 43C of the Bom- Ind.. 23-11-62. Pt. II. S. 2. Ext., p. 1133. 
bay Act and section 43B of the Madras Act. 

52. Prior sanction of Central Government to rates and conditions.—Every 
scale of rates and every statement of conditions framed by a Board under 
the foregoing provisions of this Chapter shall be submitted to the Central 
Government for sanction and shail have effect when so sanctioned and pub¬ 
lished by the Board in the Official Gazette. 

OBJECTS AND REASONS 

Clauses 52 to 54 correspond to sections 107 of the Madras Act—S. O. R.—Gaz of Ind., 

(1). 109 and 109A of the Calcutta Act. sec- 23-11-62, Pt. II. S. 2. Ext., p. 1134. 
tion 43B of the Bombay Act and section 44 

53. Exemption from, and remission of rates or charges.— A Board may, 
in special cases and for reasons to be recorded in writing, exempt either 
wholly or partially any goods or vessels or class of goods or vessels from 
the payment of any rate or of any charge leviable in respect thereof accord¬ 
ing to any scale in force under this Act or remit the whole or any portion 
of such rate or charge so levied. 

OBJECTS AND REASONS 
See under Section 52. 


54. Power of Central Government to require modification or cancellation 
of rates.— (1) Whenever the Central Government considers it necessary in 
the public interest so to do, it may, by order in writing together with a 
statement of reasons therefor, direct any Board to cancel any of the scales 
in force or modify the same, within such period as that Government may 
specify in the order. 

(2) If any Board against whom a direction is made under sub-section (1) 
fails or neglects to comply with such direction within the specified period, 
the Central Government may cancel any of such scales or make such modifi¬ 
cations therein as it may think fit: 

Provided that before so cancelling or modifying any scale the Central 
Government shall consider any objection or suggestion which may be made 
by the Board during the specified period. 

(3) When in pursuance of this section any of the scales has been cancell¬ 
ed or modified, such cancellation or modification shall be published by the 
Central Government in the Official Gazette and shall thereupon have effect 
accordingly. 


Section 53 

(1) Discretion in remission of rates or 
charges — Laying down graduated scale or 
policy — Does not fetter discretion to be exer¬ 
cised by Port Trust Authorities A 1983 Bom 
248(258). 

(2) Suit for recovery of demurrage and 
wharfage charges illegally recovered — Limi¬ 
tation will commence not from date of pay¬ 
ment but from date on which application for 


remission was rejected. A 1983 Bom 248 

<25 (3) Charitable goods imported by petitioner 
— Goods not cleared from port area within 
prescribed time — Reduced demurrage charg¬ 
ed — Even assuming that there was misap¬ 
plication of goods port authorities cannot 
claim back demurrage charges waived 
earlier. 1981 TaxLR (NOC) 41 : 1981 ECR 
139 (Kant). 
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OBJECTS AND REASONS 

See under Section 52. 

55. Refund of overcharges.—No person shall be entitled to a refund of 
an overcharge made by a Board unless his claim to the refund has been 
preferred in writing by him or on his behalf to the Board within six months 
from the date of payment duly supported by all relevant documents: 

Provided that a Board may of its own motion remit overcharges made in 
its bills at any time. 

OBJECTS AND REASONS 


"Clause 55 corresponds to Section 44A of Pt. II. S. 2. Ext., p. 1134. 
Madras Act’’.—S. O. R.—Gaz. of Ind., 23-11-62, 


56. Notice of payment of charges short-levied or erroneously refunded.— 
(1) When any Board is satisfied that any charge leviable under this Chapter 
has been short-levied or erroneously refunded, it may issue a notice to the 
person who is liable to pay such charge or to whom the refund has errone¬ 
ously been made, requiring him to show cause why he should not pay the 
amount specified in the notice: 

Provided that no such notice shall be issued after the expiry of two 
years,— 

(a) when the charge is short-levied, from the date of the payment of the 
charge; 

(b) where a charge has been erroneously refunded, from the date of the 
refund. 

(2) The Board may, after considering the representation, if any, made by 
the person to whom notice is issued under sub-section (1), determine the 
amount due from such person and thereupon such person shall pay the 
amount so determined. 


OBJECTS AND REASONS 

"Clause 56 is new clause enabling the parties concerned.”—S. O. R.—Gaz. of Ind. 
Port Trust Boards to recover charges short- 23-11-62. Pt. II. S. 2. Ext., p. 1134. 
levied or erroneously refunded, from the 


57. Board not to lease rates without sanction.—A Board shall not lease, 
farm, sell or alienate any power vested in it under this Act of levying rates 
without the prior sanction of the Central Government. 


OBJECTS AND REASONS 

"Clause 57 corresponds to S. 56 of the Cal- S. O. R.—Gaz of Ind 
cutta Act and S. 47 of the Madras Act”.— Ext., p. 1134 .’ 


23-11-62, Pt. If, S. 



58. Time for payment of rates on goods.—Rates in respect of goods to 
be landed shall be payable immediately on the landing of the goods and 
rates in respect of goods to be removed from the premises of a Board or to 
be shipped for export, or to be transhipped, shall be payable before the 
goods are so removed or shipped or transhipped. 


OBJECTS AND REASONS 


"Clauses 58 to 65 correspond to Sections 111, 
“ 8 “3 ( 2) . 117, 118. 119. 119A, 120. 121 

« l 22 o f the Calcutta Act. Sections 61. 62, 

83 - 64 ’ 64A, 65. 66 and 67 of the Bombay 
Actand Sections 50 to 61 of the Madras Act. 
Some^new provisions have, however, been 
hiduded in the Bill. For instance Cls. 61 
ffVMia 62 (41 provide for the disposal of 
aimi, ammunition and controlled goods in 
sufch manner as the Central Government 


may direct; this has been provided to re¬ 
move certain practical difficulties experienc¬ 
ed by the Port Administrations in the dis- 

°L s . uc £ K00ds -, 11 has also been pro- 
p w Se f J t L at surplus of any sale proceed 
should be paid on demand to the importer 
^ n e . r or ,consignee of the goods or hi 
agents only in cases where the goods havt 

to c5|f 0 n m s° n i!|oR d ^ er an ? l4 relatln « 
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59. Board's lien for rates.— (1) For the amount of all rales leviable by 
a Board under this Act in respect of any goods, and for the rent due to the 
Board for any buildings, plinths, stacking areas, or other premises on or in 
which any goods may have been placed, the Board shall have a lien on such 
goods, and may seize and detain the same until such rates and rents are 
fully paid. 

(2) Such lien shall have priority over all other liens and claims, except 
for general average and for the ship-owner's lien upon the said goods for 
freight and other charges where such lien exists and has been preserved in 
the manner provided in sub-section ( 1 ) of section 60, and for money payable 
to the Central Government ;, [under any law for the time being in force relat¬ 
ing to customs, other than by way of penalty or fine], 

[a] Substituted for the words "under any law for the time being in force" by the 
Major Port Trusts (Amendment) Act (29 of 1974), S 21 (1-2-1975). 

OBJECTS AND REASONS 

See under Section 58. 


GO. Ship-owner’s lien for freight and other charges.— (1) If the master 
or owner of any vessel or his agent, at or before the time of landing from 
such vessel any goods at any dock, wharf, quay, stage, jetty, berth, mooring 
or pier belonging to or in the occupation of a Board, gives to the Board a 
notice in writing that such goods are to remain subject to a lien for freight 
or other charges payable to the ship-owner, to an amount to be mentioned 
in such notice, such goods shall continue to be liable to such lien to such 
amount. 


(2) The goods shall be retained in the custody of the Board at the risk 
and expense of the owners of the goods until such lien is discharged as here¬ 
inafter mentioned; and godown or storage rent shall be payable by the party 
entitled to such goods for the time during which they may be so retained. 

(3) Upon the production before any officer appointed by the Board in that 
behalf of a document purporting to be a receipt for, or release from, the 
amount of such lien, executed by the person by whom or on whose behalf 
such notice has been given, the Board may permit such goods to be removed 
without regard to such lien, provided that the Board shall have used reason¬ 
able care in respect to the authenticity of such document. 

OBJECTS AND REASONS 
See under Section 58. 

Gl. Sale of goods after two months if rates or rent are not paid or lien 
for freight is not discharged.— (1) A Board may, after the expiry of two 
months from the time when any goods have passed into its custody, or in the 
case of animals and perishable or hazardous goods after the expiry of such 


Section 59 

(1) The plain reading of sub-s. (1) of S. 59 
indicates that the expression “in respect 
any goods” has to be read in connection with 
the expression “the amount of all rates levi¬ 
able by the Hoard". The sub-section provides 
that in respect of amount of rates due to the 
Hoard in respect of any goods, the Board 
shall have the lien on such goods and may 
seize and detain the same until such rents 
are fully paid. The words “such goods ob¬ 
viously have reference to those goods in res¬ 
pect of which the rates due to the Hoard are 
not fully paid. It is, therefore, not possible to 
accept the submission that a general lien in 
ic-spect of any goods of the importers is con 
ferrcd on ihe Board by the provisions of Sec¬ 
tion 59 (1). A 19113 P.om 88(94) : (1983) 2 Bom 
CR 1H5 (Dft). 


(2) Recovery of rates and charges for ser¬ 
vices performed under S. 42 — Rights con¬ 
ferred on Board under Ss. 59, 61, 63, 131 are 
exhaustive rights and Board cannot claim a 
right of general lien under S. 171 of Contract 
Act. A 1983 Bom 88(102) : (1983) 2 BomCR 
185 (DB). 

Section Gl 

(1) The rights conferred on Ihe Board under 
Ss. 59, 61. 63 and 131 of the Act are exhaus¬ 
tive rights in respect of recovery of rates and 
charges for services performed under S. 42 of 
the Act. As a comprehensive scheme is pro¬ 
vided by the provisions of the statute for re¬ 
covery of rates due in respect of the bail¬ 
ment undertaken by the Board. :t is not open 
for the Board to claim a right of general lien 
conferred under S. 171 of the Contract Act. A 
1983 Bom 88(102) : (1983) 2 Bom CR 185 (DB). 
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shorter period not being less than twenty-four hours after the landing of the 
animals or goods as the Board may think fit, sell by public auction 'lor in such 
cases as the Board considers it necessary so to do, for reasons to be recorded 
:ri writing, sell by tender, private agreement or in any other manner] such 
goods or so much thereof as, in the opin ; on of the Board, may be necessary 

(a) if any rates payable to the Board in respect of such goods have not 
been paid, or 

(b) if any rent payable to the Board in respect of any place on or in which 
such goods have been stored has not been paid, or 

(c) if any lien of any ship-owner for freight or other charges of which 
notice has been given has not been discharged and if the person claim¬ 
ing such lien for freight or other charges has made to the Board an 
application for such sale. 


(2) Before making such sale, the Board shall give ten days’ notice of the 
same by publication thereof h fthe Port Gazette, or where there is no Port 
Gazette, in the Official Gazette] and also in at least one of the principal local 
jaily newspapers: 


Provided that in the case of animals and perishable or hazardous goods, 

I he Board may give such shorter notice and in such manner as, in the opinion 
■ if the Board, the urgency of the case admits of. 

(3) If the address of the owner of the goods has been stated on the mani¬ 
fest of the goods or in any of the documents which have come into the hands 
af the Board, or is otherwise known, notice shall also be given to him by 
letter delivered at such address, or sent by post, but the title of a bona fide 
purchaser of such goods shall not be invalidated by reason of the omission to 
send such notice, nor shall any such purchaser be bound to inquire whether 
such notice has been sent. 


(4) Notwithstanding anything contained in this section, arms and ammuni¬ 
tion and controlled goods may be sold at such time and in such manner as 
the Central Government may direct. 

Explanation.— In this section and section 62— 

(a) arms and ammunition" have the meanings respectively assigned to 
them in the Arms Act, 1959; 

(b) "controlled goods” means goods the price or disposal of which is regu¬ 
lated under any law for the time being in force. 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), S. 22 U-2- 
lv75) a 

|b] Substituted for the words "the Official Gazette" ibid. 


OBJECTS AND REASONS 

See under Section 58. 

limit 62 ' .°u l g00 J ds n0t removed from premises of Board within time 

(1 > Not ^landing anything contained in this Act, where any goods 

bv tht m ^ CUSt( ?f y of the Board u P° n the Ending thereof are not removed 
wPWn ° Wner ° r *w er per u Son / ntitled theret0 from premises of the Board 
™ nt \ fr ° m he date on which such goods were placed in their 
custody, the Board may, if the address of such owner or person is known 

cause a notice to be served upon him by letter delivered at such address or 


Section fit (contd.) 

•- (2) fl^e--power conferred on the Board to 
sell the goods under S. 61, is in respect of the 
•rat« payable to. ,the Board in respect of spe- 
eme goods- The expression “such goods" 

01 S - 61 leave no 
^hher. of doubt that the lien conferred on 

V s ’ ?? of the Act is not a 
but Is a lien on specific goods, A 
- (1983) 2 BomCR 185 (DB). 
. r (.<8) Stewer agent’s liability to pay demur- 
rage — Steamer agent’s continuing liability 


tW^m C f W ^ ei \, e ? di V ? eld ' on facts tha t ‘he 

looked u P°n the named con- 
“ ‘he Person entitled to take delivery 
e goods from them, there was enough 

?,Tio7° r K- evide " ce , ,Q conclude that the jural 
relationship of bailor and bailee as between 
the steamer agents and the Port Truat was 

Ule PWt T ™ S ‘ “““ ST iW 

SnTm X, preSumption tha * it continued 
claim the demurrage charges from the stea¬ 
mer agents. 1979 JSCTl 91(99-100) (DB)(Mad^ 
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sent by post, or if the notice cannot be so served upon him or his address is 
not known, cause a notice to be published a [the Port Gazette or where there 
is no Port Gazette, in the Official Gazette] and also in at least one of the prin¬ 
cipal local daily newspapers, requiring him to remove the goods forthwith and 
stating that in default of compliance therewith the goods are liable to be sold 
by public auction b [or by tender, private agreement or in any other manner]: 

Provided that where all the rates and charges payable under this Act in 
respect of any such goods have been paid, no notice of removal shall be so 
served or published under this sub-section unless two months have expired 
from the date on which the goods were placed in the custody of the Board. 

(2) The notice referred to in sub-section (1) may also be served on the 
agents of the vessel by which such goods were landed. 

(3) If such owner or person does not comply with the requisition in the 
notice served upon him or published under sub-section (1), the Board may, 
at any time after the expiration of two months from the date on which such 
goods were placed in its custody, sell the goods by public auction after giving 
notice of the sale in the manner specified in sub-sections (2) and (3) of sec¬ 
tion 61. 

(4) Notwithstanding anything contained in sub-section (1) or sub-sec¬ 
tion (3)— 


(a) the Board may, in the case of animals and perishable or hazardous 
goods, give notice of removal of such goods although the period of one 
month or, as the case may be, of two months specified in sub-section (1) 
has not expired or give such shorter notice of sale and in such manner 
as, in the opinion of the Board, the urgency of the case requires; 

(b) arms and ammunition and controlled goods may be sold in accordance 
with the provisions of sub-section (4) of section 61. 

(5) The Central Government may, if it deems necessary so to do in the 
public interest, by notification in the Official Gazette, exempt any goods or 
classes of goods from the operation of this section. 

(a] Substituted for the words "the Official Gazette" by the Major Port Trusts (Am¬ 
endment) Act (29 of 1974), S. 23 (1-2-1975). 

[b] Inserted ibid. 

OBJECTS AND REASONS 
See under Section 58. 


63. Application of sale proceeds.— (1) The proceeds of every sale under 
section 61 or section 62 shall be applied in the following order— 

(a) in payment of the expenses of the sale; 

(b) in payment, according to their respective priorities, of the liens and 
claims excepted in sub-section (2) of section 59 from the priority of the 
lien of the Board; 

(c) in payment of the rates and expenses of landing, removing, storing or 
warehousing the same, and of all other charges due to the Board in 
respect thereof a (, including demurrage (other than penal demurrage) 
payable in respect of such goods for a period of four months from the 
date of landing]; 


Section 63 

(1) The rights conferred on the Board 
under Ss. 59, 61, 63 and 131 of the Act are 
exhaustive rights in respect of recovery of 
rates and charges for services performed 
under S. 42. As a comprehensive scheme is 
provided by the provisions of the statute for 
recovery of rates due in respect of the bail¬ 
ment undertaken by the Board it is not open 
for the Board to claim a right of general lien 

conferred under S. 171 of the Contract Act. A 


1983 Bom 88(102) : (1983) 2 BomCR 185 
(DB). 

(2) Clause (c) to Sub-sec. (1) of S. 63 of the 
Act merely enables the Board to set off the 
amount due to it on conversion of the goods 
but it can by no stretch of imagination en¬ 
able the Board to retain any goods. Thus, the 
submission that the general lien is available 
to the Board under the provisions of the Act 
cannot be accepted. A 1983 Bom 88(94) : 
(1983) 2 BomCR 185 (DB). 
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J'f(d) in payment of any penalty or fine due to the Central Government 
under any law for the time being in force relating to customs; 

(e) in payment of any other sum due to the Board.] 

4(2) The surplus, if any, shall be paid to the importer, owner or consignee 
of the goods or to his agent, on an application made by him in this behalf 
within six months from the date of the sale of the goods. 

(3) Where no application has been made under sub-section (2), the surplus 
shall be applied by the Board for the purposes of this Act.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), Section 24 

(1-2-1975). 

[b] Substituted ibid. 

OBJECTS AND REASONS 


See under Section 58. 

64. Recovery of rates and charges by distraint of vessel.— (1) If the 
master of any vessel in respect of which any rates or penalties are payable 
under this Act, or under any regulations or orders made in pursuance thereof, 
refuses or neglects to pay the same or any part thereof on demand, the Board 
may distrain or arrest such vessel and the tackle, apparel and furniture be¬ 
longing thereto, or any part thereof, and detain the same until the amount so 
oue to the Board, together with such further amount as may accrue for any 
period during which the vessel is under distraint or arrest, is paid. 

(2) In case any part of the said rates or penalties, or of the cost of the 

distress or arrest, or of the keeping of the same, remains unpaid for the space 

of five days next after any such distress or arrest has been so made, the 

Board may cause the vessel or other thing so distrained or arrested to be 

^ ! he proceeds of such sale, shall satisfy such rates or penalties 

S anvl Vthe U ™?t th % C0St , of sa le remaining unpaid, rendering the surplus 
(U any) to the master of such vessel on demand. 


OBJECTS AND REASONS 

See under Section 58. 

damagS e^c ra -S 0 f^ P0 B r i; C r H a " anC % a ^ Pa * ment of rates “d realisation of 

wZ'se duty it is to Si ^ ! he ^ ° f Central Government 
stating,- 7 ^ ^ port-clearance to any vessel at the port, a notice 

,(1) “ 301011111 specified thereip is due in respect of rates fines nenal- 

any goods dp board such vessel op ’ * ° r m respect .?* 

St £ S the ™ f b "° L a # 

32? « 

W “r * ,h " POrl AC, «, ot w s . 2? 

CHAPTER VII 

wmomm powers of boaro 

faise loans for the purpos es of .this Act: ' - catlQO 1X1 the Q ffl «al gazette, 

"A* In the citations stands for AIR ' -- 

— IVolr 25] 4* A. M. 10 
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Provided that no such notification shall be necessary if a loan is obtain¬ 
ed from the Central Government or a State Government. 

(2) Loans may be raised by a Board in the open market on Port Trust 
securities issued by it or may be obtained from the Central Government or a 
State Government. 

(3) The terms of all loans shall be subject to the approval of the Central 
Government. 

OBJECTS AND REASONS 

Clauses 66 to 86 correspond to the following tions 39-42L of the Bombay Act. and sec- 
provisions of the existing Acts:— tions 63-73 of the Madras Act.—S.O.R —Gaz. 

Sections 18-27L of the Calcutta Act. sec- of Ind.. 23-11-62. Pt. II. S. 2. Ext., p. 1134. 

67. Port Trust securities.— (1) The Board may, with the sanction of the 
Central Government, prescribe the form in which Port Trust securities shall 
be issued by it and the mode in which, and the conditions subject to which, 
they may be transferred. 

(2) The holder of any Port Trust security in any form may obtain in ex¬ 
change therefor, upon such terms as the Board may from time to time 
determine, a Port Trust security in any other form prescribed by regulations. 

(3) The right to sue in respect of moneys secured by the Port Trust secu¬ 
rities shall be exercisable by the holders thereof for the time being without 
preference in respect of priority of date. 

OBJECTS AND REASONS 
See under Section 66. 

68. Right of survivors of joint or several payees of securities.— (1) Not¬ 
withstanding anything contained in section 45 of the Indian Contract Act, 
1872.— 

(a) when any Port Trust security is payable to two or more persons jointly, 
and either or any of them dies, the Port Trust security shall be payable 
to the survivor or survivors of those persons, and 

(b) when any such security is payable to two or more persons severally 
and either or any of them dies, the security shall be payable to the 
survivor or survivors of those persons, or to the representatives of the 
deceased, or to any of them. 

(2) This section shall apply whether such death occurred or occurs before 
or after the appointed day. 

(3) Nothing herein contained shall affect any claim which any representa¬ 
tive of a deceased person may have agamst the survivor or survivors under 
or in respect of any security to which sub-section (1) applies. 

(4) For the purposes of this section, a body incorporated or deemed to be 
incorporated under the Companies Act, 1956, or the Co-operative Societies Act, 
1912, or any other enactment for the time being in force, whether within or 
without India, shall be deemed to die when it is dissolved. 

OBJECTS AND REASONS 
See under Section 66. 

69. Power of one or two or more joint holders to grant receipts.— 
Where two or more persons are joint holders of any Port Trust securi y, any 
one of those persons may give an effectual receipt for any interest payable i 
respect of such secunty unless notice to the contrary has been given to the 
Board by any other of the holders. 

OBJECTS AND REASONS 
See under Section 66. 

70. Indorsements to be made on security itself.— Notwithstanding any¬ 
thing in section 15 of the Negotiable Instruments Act, 1881, no indorsement 
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of a Port Trust security, which is transferable by indorsement, shall be valid 
unless made by the signature of the holder inscribed on the back of the secu¬ 
rity itself. OBJECTS AND REASONS 

See under Section 66. 


71. Indorser of security not liable for amount thereof.— Notwithstanding 
anything in the Negotiable Instruments Act, 1881, a person shall not by reason 
only of his having indorsed any Port Trust security be liable to pay any 
money due, either as principal or as interest, thereunder. 

OBJECTS AND REASONS 

See under Section 66. 


72. Impression of signature on securities.— (1) The signature of the per¬ 
son authorised to sign Port Trust securities on behalf of the Board may be 
prnted, engraved or lithographed or impressed by such other mechanical 
process, as the Board may direct, on such securities. 

(2) A signature so printed, engraved, lithographed or otherwise impressed 
shall be as valid as if it had been inscribed in the proper handwriting of the 
person so authorised. 

OBJECTS AND REASONS 

See under Section 66. 


73. Issue of duplicate securities.— (1) When any Port Trust security is 
alleged to have been lost, stolen or destroyed either wholly or in part, and a 
person claims to be the person to whom, but for the loss, theft or destruction, 
it would be payable, he may, on application to the Board and on producing 
'proof to its satisfaction of the loss, theft or destruction and of the justice of 
the claim and on payment of such fee, if any, as may be prescribed by regu¬ 
lations, obta : n from the Board an order for— 

(a) the payment of interest in respect of the security said to be lost, stolen 
or destroyed, pending the issue of a duplicate security; and 

(b) the issue of a duplicate security payable to the applicant. 

(2) An order shall not be passed under sub-section (1) until after the issue 
by the Board of the prescribed notification of the loss, theft or destruction. 

(3) A list of the securities in respect of which an order is passed under 
sub-section (1) shall be published in such manner as the Board may prescribe. 

(4) If at any time before the Board becomes discharged under the provi¬ 
sions of this Act from liability in respect of any security, the whole of which 
is alleged to have been lost, stolen or destroyed, such security is found, any 
order passed in respect thereof under this section shall be cancelled. 

OBJECTS AND REASONS 

See under Section 66. 


rnnH t f converted, etc., securities.- (1) A Board may, subject to such 

en?m P H n to a a S p T t P ? SCnbe ’. ° n the a PP lica “on of a person claiming to be 

of he i. .ti 3 f rU , SeC S ° r !f C , Urities issued b y it- on being satisfied 
l J ,f tlce of . the cla,m and delivery of the security or securities 
receipted in such manner and on payment of such fee, if any as it may 

prescribe convert, consolidate or sub-divide the security or securities and 
issue to the applicant a new security or securities accordingly 

tion m T rn h L C r? n ' consolidation or sub-division referred to in sub-sec- 

of„/Vhe m ^„f d ° i(t a e r S e e n T r 1 1 lr ^ «•— 

Thp f eco * nition as ho,der Port Trust securities in certain cases — 

a rl» n 5? whom a duplicate security has been issued under section 73 or 

deemed for the purposed action MB to'havfb^ 
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as the holder of the security or securities; and a duplicate security or a new 
security or securities so issued to any person shall be deemed to constitute 
a new contract between the Board and such person and all persons deriving 
title thereafter through him. 

74B. Legal effect of recognition by the Board under section 74A.— 
No recognition by the Board of a person as the holder of a Port Trust secu¬ 
rity or securities shall be called in question by any court so far as such recog¬ 
nition affects the relations of the Board with the person recognised by it as 
the holder of a Port Trust security or securities or with any person claiming 
an interest in such security or securities; and any such recognition by the 
Board of any person shall operate to confer on that person a title to the 
security or securities subject only to a personal liability to the rightful owner 
of the security or securities for money had and received on his account.] 

[a] Inserted by Major Port Trusts (Amendment) Act (29 of 1974), S. 26 (1-2-1975). 

OBJECTS AND REASONS 

See under Section 66. 

75. Discharge in certain cases.— Notwithstanding anything contained in 
a [the Limitation Act, 1963)],— 

(i) on payment of the amount due on a Port Trust security on or after the 

date on which payment becomes due, or 

(ii) when a duplicate security has been issued under section 73, or 

(iii) when a new security or securities has or have been issued upon con¬ 
version, consolidation or sub-division under section 74, 

the Board shall be discharged from all liability in respect of the security or 
securities so paid or in place of which a duplicate or new security or securi¬ 
ties has or have been issued— 

(a) in the case of payment—after the lapse of six years from the date on 
which payment was due; 

(b) in the case of a duplicate security—after the lapse of six years from 
the date of the publication under sub-section (3) of section 73 of the 
list in which the security is first mentioned or from the date of the 
last payment of interest on the original security, whichever date is 
later; 

(c) in the case of a new security issued upon conversion, consolidation or 
sub-division—after the lapse of six years from the date of the issue 
thereof. 

[a] Substituted for the words "the Indian Limitation Act. 1908" by the Major Port 
Trusts (Amendment) Act (29 of 1974), S. 27 (1-2-1975). 

OBJECTS AND REASONS 

See under Section 66. 

76. Power of Board to make regulations.— A Board may, from time to 
time, make regulations to provide for all or any of the following matters, 
namely;— 

(a) the person, if any, authorised to sign, and the mode of affixing the cor¬ 
porate seal and of attestation of documents relating to Port Trust secu¬ 
rities issued or to be issued by the Board; 

(b) the manner in which payment of interest in respect of such Port Trust 
securities is to be made, recorded and acknowledged; 

(c) the circumstances and the manner in which such Port Trust securities 
may be renewed; 

(d) the circumstances in which such securities must be renewed before fur¬ 
ther payment of interest thereon can be claimed: 

(e) the form in which such securities delivered for renewal, conversion, 

consolidation or sub-division are to be receipted; 

(f) the pr^of which is to be produced by a person applying for duplicate 

securities; 


(The] 

(g) 

(h) 


(i) 

(j) 

(k) 
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the form and manner of publication of the notification mentioned in sub¬ 
section (2) of section 73 and the manner of publication of the list men¬ 
tioned in sub-section (3) of that section; 

the nature and amount of indemnity to be given by a person applying 
for the payment of interest on Port Trust securities alleged to have 
been wholly or partly lost, stolen or destroyed, or for the issue of 
duplicate Port Trust securities; 

the conditions subject to which Port Trust securities may be converted, 
consolidated or sub-divided; 

the amounts for which stock certificate may be issued; 


generally, all matters connected with the grant of duplicate, renewed, 


converted, consolidated and sub-divided securities; 

(l) the fees to be paid in respect of the issue of duplicate securities and of 

the renewal, conversion, consolidation and sub-division of Port Trust 
securities; 

(m) the fees to be levied in respect of the issue of stock certificates. 


OBJECTS AND REASONS 
See under Section 66. 


77. Place and currency of loans raised by Board.— All loans contracted 
by a Board under this Act shall be raised in India, and in Indian currency, 
unless the Central Government, by notification in the Official Gazette, other¬ 
wise directs. 

OBJECTS AND REASONS 
See under Section 66. 


78. Security for loans taken out by Board.— All loans raised by a Board 
under this Act shall be a first charge on— 

(a) the property vested, or which may hereafter during the currency of the 
loans become vested, in the Board Mother than— 

(i) any sum set apart by the Board— 

(j) as the sinking fund for the purpose of paying off any loan; or 
(2) for the payment of pension to its employees; or 

(ii) the provident or pension fund established by the Board; and] 

(b) the rates leviable by the Board under this Act. 

[a] Substituted for the words "other than any sum set apart by the Board as the 
sinking fund for the purpose^ paying off any loan; and" by the Major Port 
Trusts (Amendment) Act (29 of 1974), S. 28 (1-2-1975). 


OBJECTS AND REASONS 

See under Section 66. 

79. Remedies of Government in respect of loans made to Boards.— 
The Central Government or a State Government shall have in respect of 
loans made by it to a Board, or of loans made to any other authority for the 

0 f P £S e ?r.I i T V he BOar ? if le u gaUy liable ’ ** same remedies as holders 
e dee Jd to 5 1SSU ? d hy the ?° ard: and SUch Government shall not 

r. de p em * d to P^ss any prior or greater rights in respect of such loans than 
holders of such Port Trust securities: 

Provided that where the terms of any such loan made before the aonoint- 

n SS e T ? PF0Vlde that the loan sha11 have Parity over all otter loans 
•n the matter of repayment by the Board, such loan shall hav^priorUy 

... OBJECTS AND REASONS 
See under Section 66. 

with 8 ?], P ° Wer ° f Boa f. d t0 repay Ioans before d « e date.— A Board may 

3 £fs=[ ~ - warn sr 5^ s 

hcSot Po“ rt tZ ^ 
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which may remain due to it in respect of the principal of any loan although 

the time fixed for the repayment of the same may not have arrived: 

• 

Provided that no such repayment shall be made of any sum less than ten 
thousand rupees; and that, if such repayment is made, the amount of interest 
in each succeeding instalment shall be so adjusted as to represent exactly the 
interest due on the outstanding principal. 

OBJECTS AND REASONS 

See under Section 66. 

81. Establishment of sinking fund.— (1) In respect of every loan raised 
by a Board under this Act, which is not repayable before the expiration of 
one year from the date of the loan, the Board shall set apart half-yearly out 
of its income as a sinking fund a sum sufficient to liquidate the loan within 
a period which shall not in any case, unless the previous consent of the Cen¬ 
tral Government has been obtained, exceed thirty years; but the maximum 
period shall not in any case exceed sixty years: 

Provided that a sinking fund need not in the absence of any stipulation 
to that effect be established in the case of loans taken by the Board from the 
Central Government or any State Government. 

(2) Where any sinking fund has, before the appointed day, been establish¬ 
ed by any authority in respect of a loan raised by it for which loan the Board 
is liable under this Act, the sinking fund so established by that authority shall 
be deemed to have been established by the Board under this section. 

OBJECTS AND REASONS 
See under Section 66. 

82. Investment and application of sinking fund.— (1) The sums so set 
apart by a Board under sub-section (1) of section 81 and the sums forming 
part of any sinking fund referred to in sub-section (2) of that section shall be 
invested in public securities or in such other securities as the Central Govern¬ 
ment may approve in this behalf, and shall be held in trust for the purposes 
of this Act a [by the Board]. 

(2) A Board may apply the whole or any part of the sums accumulated 
in any sinking fund in or towards the discharge of the moneys for the repay¬ 
ment of which the fund has been established: 

Provided that it pays into the fund in each year, and accumulates until 
the whole of the moneys borrowed are discharged, a sum equivalent to 'he 
interest which would have been produced by the sinking fund, or the part of 
the sinking fund so applied. 

[a] Substituted for the words "by two Trustees, one being the Board and the 
other a person appointed by the Central Government” by the Major Port 
Trusts (Amendment) Act (29 of 1974), S. 29 (1-2-1978). 


OBJECTS AND REASONS 


See under Section 66. 


83. Examination of sinking fund.— (1) A sinking fund established for 
the liquidation of any loan shall be subject to annual examination y sue 
person as may be appointed by the Central Government in is .® a ’ a . 
the person so appointed shall ascertain whether the cash and the current 
market value of the securities at the credit of the fund are actually equa. to 
the amount which would have been accumulated had investments been 
regularly made and had the rate of interest as originally estimated been ob¬ 
tained thereon. 


(2) A Board shall pay forthwith into the sinking fund any amount which 
the person appointed under sub-section (1) to conduct the annual examination 
of the fund may certify to be deficient, unless the Central Government speci 

fically sanctions a gradual readjustment. 
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<3) It the cash and the current market value of the securities at the credit 
of a sinking fund are "; raSS b all .i t 

excess, F and SHE. ^ wSh The'T^ou^nchon & the Centra, Govern- 
ment,— 

(a) withdraw the whole or any part of the certified excess in which case the 
Trustees in whose names the sinkmg fund is invested under sub sec 
tion (1) of'section 82, shall forthwith transfer securities of the requite 
current market value, or cash and securities of the requisite current 
market value, to the Board, or 

(b) reduce or discontinue the half-yearly contributions to the sinking fund 
required under section 81, or 

(c) adopt a combination of these measures. 

OBJECTS AND REASONS 
See under Section 66. 


84. Power of Board to raise loans on short-term bills. Nothing contain¬ 
ed in this Act shall be deemed to affect the power of the Board to raise loans 
under the Local Authorities Loans Act, 1914. 

OBJECTS AND REASONS 


See under Section 66. 


85. Power of Board to take temporary loans or overdrafts.— Notwith¬ 
standing anyth-ng contained in this Act, a Board may borrow moneys by 
means of temporary overdraft or otherwise by pledging the securities held by 
the Board in its reserve funds or on the security of the fixed deposits of the 
Board in its banks: 

Provided that such temporary overdrafts or other loans— 

(a) shall not at any time have a longer currency than six months; and 

(b) shall not be taken, without the previous sanction of the Central Gov¬ 
ernment, if at any time in any year the amount of such overdrafts or 
other loans exceeds a ]such amount as the Central Government may fix 
in this behalf and d’fferent amounts may be fixed with respect to differ¬ 
ent Boards]: 

Provided further that all moneys so borrowed by temporary overdrafts 
or otherwise shall be expended for the purposes of this Act. 

[a] Substituted for the words "such amount not exceeding ten lakhs of rupees, as 
the Central Government may fix in this behalf” by the Major Port Trusts 
(Amendment) Act (17 of 1982), S. 14 (not yet enforced). 


OBJECTS AND REASONS 

See under Section 66. 


86. Power of Board to borrow money from International Bank for Re¬ 
construction and Development or other foreign institutions.— Notwithstanding 
anything contained in this Act or any other law for the time being in force, a 
Board may, with the previous sanction of the Central Government and on 
such terms and conditions as may be approved by that Government, raise for 
the purposes of this Act loans in any currency or currencies from the Inter¬ 
national Bank for Reconstruction and Development or from any other bank or 
institution in any country outside India; and no other provision of this Chapter 
shall apply to or in relation to any such loan unless the terms and conditions 
of the loan or the approval thereof by the Central Government otherwise 
provide. 

OBJECTS AND REASONS 
See under Section 66. . 
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CHAPTER VIII 

REVENUE AND EXPENDITURE 

87. General account of port.— All moneys received by or on behalf of a 
Board under the provisions of this Act, and all moneys received by it as the 
Conservator of the port and of the port approaches or as the body appointed 
under sub-section (1) of section 36 of the Indian Ports Act excluding all fees 
and all fines and penalties creditable to the pilotage account of the port under 
sub-section (5a) of that section, shall be credited to a fund called the general 
account of the port. 

OBJECTS AND REASONS 

"Clauses 87 to 91 correspond to Sections 123 the Bombay Act and Sections 49. 74. 74A, 
.(*'• 24 ® and 24C of the Calcutta Act. Sec- 74B and 74C of the Madras Act."—S.O.R.— 
tions 48. 49. 60A. 49A. 51. 51A and 72A of Gaz. of Ind . 23-11-62. Pt. II. S. 2. Ext., 

p. 1134. 

88. Application of moneys in general account.— (1) The money credited 
to the general account under section 87, shall, subject to the provisions of sec¬ 
tion 89 of this Act and of section 36 of the Indian Ports Act, be applied by 
the Board in payment of the following charges, namely:— 

(a) the interest and instalments of principal due in respect of any loan that 
may have been raised or obtained by the Board or for the repayment 
of which the Board may be liable, and payments to the sinking fund 
established for such loan; 

(b) the salaries, fees, allowances, pensions, gratuities, compassionate allow¬ 
ances or other moneys due to— 

(i) the Chairman. Deputy Chairman and other Trustees: 

(ii) the employees of the Board; and 

(iii) the surviving relatives, if any, of such employees; 

(c) the contributions, if any, payable to the Central Government or any 
State Government on account of the pension and leave allowance of 
any officer lent to the Board by such Government: 

(d) the cost and expenses, if any, incurred by the Board in the conduct and 
administration of any provident or welfare fund or loan or special fund 
established by the Board; 

(e) the contributions, if any, duly authorised to be made by regulations 
made under this Act to any such fund as is referred to in clause (d): 

(f) any charges for which the Board may be liable under section 108 or sec¬ 
tion 109; 

^(g) such sums as may, from time to time, be agreed upon by the Board 
and a State Government or the Central Government or any other auth¬ 
ority, as a reasonable contribution payable by the Board towards the 
expenses in connection with the watch and ward functions of the police 
force or the Central Industrial Security Force or any other force which 
the State Government or the Central Government or the other auth¬ 
ority, as the case may be. may establish and maintain for the protection 
of the port and the docks, warehouses and other property of the Board;] 

(h) the cost of repairs and maintenance of the property belonging to or 
vested in the Board and all charges upon the same and all working ex¬ 
penses; 

(i) the cost of the execution and provision of any new work or appliance 

specified in section 35 which the Board may determine to charge to 
revenue; 

(j) any expenditure incurred under section 36; 

(k) any other expenditure which may be incurred by the Board generally 
for the purposes of this Act; 

(l) any other charges which may on the application of the Board b [or other¬ 

wise] be specially sanctioned by the Central Government or for which 
the Board may be legally liable. 
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(2) All moneys standing at the credit of the Board which cannot im¬ 
mediately be applied in the manner or for the purposes specified in sub-sec¬ 
tion (1) shall— 

(a) be deposited in the State Bank of India or in such scheduled bank or 
banks, and subject to such conditions as may, from time to time, be 
specified by the Central Government; or 

(b) be invested in public securities or in such other securities as the Cen¬ 
tral Government may approve in this behalf; and the said securities 
shall be held in trust by the Board for the purposes of this Act. 

[a] Substituted by the Major Port Trusts (Amendment) Act (29 of 1974), Section 30 
(1-2-1975). 

[b] Inserted ibid. 

OBJECTS AND REASONS 
See under Section 87. 

89. Power to transfer moneys from general account to pilotage account 
and vice versa.— A Board may, with the previous sanction of the Central 
Government, apply any sum out of the moneys credited to the general 
account of the port towards meeting deficits, if any, in the pilotage account 
of the port maintained under section 36 of the Indian Ports Act or transfer 
the whole or part of any surplus funds in such pilotage account to the 
general account of the port. 

OBJECTS AND REASONS 
See under Section 66. 

90. Establishment of reserve funds.— (1) A Boara may, from time to 
time, set apart such sums out of its surplus income as it thinks fit, as a 
reserve fund or funds for the purpose of expanding existing facilities or 
creating new facilities at the port or for the purpose of providing against any 
temporary decrease of revenue or increase of expenditure from transient 
causes or for purposes of replacement or for meeting expenditure arising from 
loss or damage from fire, cyclones, shipwreck or other accident or for any 
other emergency arising in the ordinary conduct of its work under this Act: 

Provided that the sums set apart annually in respect of, and the aggre¬ 
gate at any time of, any such reserve fund or funds shall not exceed such 
amounts as may, from time to time, be fixed in that behalf by the Central 
Government. 


(2) Any such reserve fund or funds may be invested in public securities 
or m such other securities as the Central Government may approve 'n this 
behalf. 


OBJECTS AND REASONS 
See under Section 66. 


m Jf 1 ' Power t0 reservc port T ™st securities for Board's own investments.— 
(l) For the purposes of any investment which a Board is authorised to make 
by this Act, it shall be lawful for every Board to reserve and set apart any 
securities to be issued by it on account of any loan to which the consent of 
the Central Government has been given, provided that the intention to so 

reserve and set apart such securities has been notified as a condition to the 
issue oi the loan. 

T . he i ss ,V e a °y Board of ^ such securities direct to and in the name of 
5“ 1 5£ rd shaU not operate to extinguish or cancel such securities, but every 

of " y o“her person “ reSpeCls as if issued ‘he name 

(3) The purchase by a Board, or the transfer, assignment or indorsement 
to a Board or to the Trustees of the sinking fund set up b/a Lwd oTS 
secun ty^issued by the Board, shall not operate to extinguish or can cel 

“A” in the citafixms stands tor AIR 
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such security but the same shall be valid and negotiable in the same manner 
and to the same extent as if held by, or transferred or assigned or indorsed 
to, any other person. 

OBJECTS AND REASONS 

See under Section 37. 

92. Prior sanction of Central Government to charge expenditure to capi¬ 
tal.— (1) No expenditure shall be charged by a Board to capital without the 
previous sanction of the Central Government: 

Provided that a Board may, without such sanction, charge to capital expen¬ 
diture not exceeding such limit as may be specified, and subject to such con¬ 
ditions as may be imposed, by the Central Government. 

(2) Nothing in sub-section (1) shall be deemed to require the further 
sanction of the Central Government in any case where the actual expenditure 
incurred as a charge io capital exceeds the expenditure sanctioned in this be¬ 
half by the Central Government unless the excess is more than ten per cent. 
•_ I the expenditure so sanctioned. 

OBJECTS AND REASONS 


"Clauses 92 to 97 correspond to the fol¬ 
lowing provisions of the existing Port Trusts 
Acts: 

Calcutta Act: Sections 75A. 49. 51. 50, 52. 
75B and 123 (2). 

Bombay Act: Sections 56A, 68A, 18. 56B 
and 72A (2). 

Madras Act: Sections 75. 76. 76A. 89. 89A 
and 38A. 

Under the existing Act. no expenditure 
can be charged to capital without the prior 
sanction of the Central Government. How¬ 
ever. under clause 92(1) of the Bill, it is 
proposed to fix a limit up to which capital 
expenditure can be sanctioned by the Board 
without the sanction of the Central Gov¬ 
ernment. in order to eliminate reference to 
Government in respect of minor works. 


In respect of the other matters such as 
works reauiring the sanction of the Board 
or the Central Government, powers of the 
Chairman relating to the execution of works, 
power of Board to compound or compromise 
claims, it is proposed to fix a higher limit 
than provided for in the existing Acts. 

It is also proposed to enhance the powers 
of the Board and the Chairman to write off 
losses. 

The above proposals aim at facilitating 
quicker and better working of the day-to- 
day administration of the Port and are in 
accord with the accepted policy of Govern¬ 
ment to decentralise power to the extent 
possible."—S.O.R. Gaz. of Ind., 23-11-62. Pt. 
II. S. 2. Ext., p. 1135. 


93. Works requiring sanction of Board or Central Government. (1) No 
new work or appliance, the estimated cost of which exceeds such amount as 
may be fixed by the Central Government in this behalf, shall be commenced 
or provided by a Board, nor shall any contract be entered into by a Board, 
in respect of any such new work or appliance until a plan of, and estimate 
for, such work or appliance has been submitted to, and approved by, ne 
Board; and, in case the estimated cost of any such new work or appliance ex¬ 
ceeds such amounts as may, from time to time, be fixed by the Central Gov¬ 
ernment in this behalf, the sanction of the Central Government to the plan 
and estimate shall be obtained before such work is commenced or appliance 
provided. 

(2) Nothing in sub-section (1) shall be deemed to require the further 
sanction of the Central Government in any case where the actual ex P ei \* 
incurred does not exceed by more than ten per cent., the estima e 

sanctioned. 

OBJECTS AND REASONS 


See under section 92. 

94. Powers of Chairman as to execution of works.— Notwithstanding.any¬ 
thing contained in section 93. the Chairman may direct e exec 
work the cost of which does not exceed such maximum lunit as may be fixed 
by the Central Government in this behalf, and may eni 

the execution of such works but in every such case ‘ he . c »^“. s ^ n * 
soon as possible, make a report to the Board of any such direct,ono given or 

contracts entered into by him. 

OBJECTS AND REASONS 
See under section 92 
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95. Power of Board to compound or compromise claims.—Every Board 
may compound or compromise any claim or demand or any action or suit in- 
st'tuted by or against it for such sum of money or other compensation as it 

deems sufficient: 

Provided that no settlement shall be made under this section without ihe 
previous sanction of the Central Government if such settlement involves the 
payment by the Board of a sum exceeding such amount as may be specified 
by the Central Government in this behalf. 

OBJECTS AND REASONS 

See under section 92 

96. Writing off of losses.— (1) Subject to such conditions as may be spe¬ 
cified by the Central Government, where a Board is of opinion that any 
amount due to or any loss, whether of money or of property, incurred by, 
the Board is irrecoverable, the Board may, with the previous approval of the 
Central Government, sanction the writing off finally of the said amount or 
loss: 

a [Provided that no such approval of the Central Government shall be ne¬ 
cessary where such irrecoverable amount or loss does not exceed, in any in- 
d ; vidual case and in the aggregate in any year, such amounts as the Central 
Government may, from time to time, by order, fix and different amounts 
may be fixed with respect to different Boards.] 

(2) Notwithstanding anything contained in sub-section (1), where the 
Chairman is of opinion that any amount due to, or any loss, whether of 
money or of property, incurred by the Board is irrecoverable, the Chairman 
may sanction the writing off finally of such amount or loss provided that 
b ]such amount or loss does not exceed, in any individual case and in the ag¬ 
gregate in any year, such amounts as the Central Government may, from 
time to time, by order, fix and different amounts may be fixed with respect 
to different Boards.] 

[a] Substituted by the Major Port Trusts (Amendment) Act (17 of 1982), Sec. 15 
(not yet enforced). Prior to substitution the proviso read as under:— 

"Provided that no such approval of the Central Government shall be necessary 
where such irrecoverable amount or loss does not exceed, in any individual case, 
five thousand rupees or in the aggregate in any year, one lakh of rupees." 

[b] Substituted for the words "such amount or loss dots not exceed, in any indi¬ 
dual case, one thousand rupees or in the aggregate in any one year, twenty 
thousand rupees; and in every such case the Chairman shall make a report 
to the Board giving reasons for such sanction,” ibid. 


OBJECTS AND REASONS 
See under section 92 


97. Powers, etc., of Board as Conservator or Body appointed under sec¬ 
tion 36 of Indian Ports Act.—All the powers, authorities and restrictions con¬ 
tained in this Act in respect of the works by this Act authorised, shall apply 
to the works which may be executed by the Board as the Conservator of 
the port or as the body appointed under sub-section (1) of section 36 of the 
Indian Ports Act, a not being works the cost of which is chargeable to the 
P-Iotage account of the port under sub-section (5b) of that section, and also 
to the sanction of such works, the estimates therefor, and the expenditure 


[a] Boards of Trustees for the ports of Visakhapatnam, Kandla, Marmagoa, Cochin 
and Paradip appointed as the Conservators of the said ports—See GSRs 
1240 to 1243, Gaz. of Ind., 5-9-1964, Pt. II. S. 3 (i), pp. 1399-1400 and G.S.R 
1677, Gaz. of Ind.. 31-10-1967, Pt. II, S. 3 (i). Ext., p. 569. 

OBJECTS AND REASONS 
See under section 92 
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98. Budget estimates.— (1) A Board shall, on or before the thirty-first 
day of January in each year, hold a special meeting at which the Chairman 
of the Board shall submit an estimate of the income and expenditure of the 
Board for the next financial year, in such form as the Central Government 
may specify. 

(2) A copy of such estimate shall be sent by post or otherwise to each 
Trustee so as to reach him not less than ten clear days prior to the date ap¬ 
pointed for the special meeting referred to in sub-section (1). 

(J) The Board shall consider the estimate at such meeting and may pro- 
visionally approve of it with or without modifications. 

(-1) The Board shall, on or before the tenth day of February, cause a 
copy of such est mate as provisionally approved by it, to be sent to the Cen¬ 
tral Government. 

(5) The Central Government may sanction the estimate or may return it 
with remarks and may call for such additional information as it may deem 

necessarv. 

(t>) When an estimate is returned under sub-section (5), the Board shall 
proceed to reconsider the estimate with reference to such remarks and shall 
furnish such additional information as the Central Government may call for 
and shall, if necessary, modify or alter the estimate and resubmit it to the 
Central Government. 

(7) The Central Government shall sanction the estimate with or without 
modifications. 

(8) Where any such estimate is not sanctioned by the Central Govern¬ 
ment before the commencement of the financial year to which it relates, the 
Central Government may authorise the Board to incur such expenditure as 
may be necessary in the opinion of the Central Government until such time 
as the approval of the estimate by the Central Government is communicated 
to the Board. 

OBJECTS AND REASONS 


Clauses 98 to 101 correspond to sections 69 
to 74 of the Calcutta Act. sections 52 to 56 
of the Bombay Act and sections 82 to 86C 
of the Madras Act. A new provision has. 
however, been made in clause 98 (8). to en- 


ab’e the Central Government to sanction "on 
account” expenditure in cases where an esti¬ 
mate cannot be sanctioned by the Central 
Government before the commencement of 
the financial year to which it relates—S.O.R. 
Gaz. of Ind., 23-11-62, Pt. II, S 2, Ext.,p. 1135. 


99. Preparation of supplemental estimate.— A Board may in the course 
of any year for which an estimate has been sanctioned by the Central Gov¬ 
ernment cause one or more supplemental estimates for the residue of such 
year to be prepared, and the provisions of section 98 shall, so far as may be. 
apply to such estimate as if it were an original annual estimate. 


OBJECTS AND REASONS 

See under section 98 


100. Re-appropriation of amounts in estimate.— Subject to any directions 
which the Central Government may give in this behalf, any sum 
of money or part thereof of which the expenditure has been authorised in 
an estimate for the time being in force sanctioned by the Central Govern¬ 
ment and which has not been so spent, may at any time be re-appropnated 
by the Board to meet any excess in any other expenditure authorised in the 
said estimate : 


Provided that no such re-appropriation shall be made from one major 
head of expenditure to another such head without the previous sanction of 
the Central Government. 

OBJECTS AND REASONS 
See under section 98 
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101. Adherence to estimate except in emergency.— (1) Subject to the 
provisions of section 100, no sum exceeding such amount as the Central Gov¬ 
ernment may fix in this behalf shall, save in cases of pressing emergency, be 
expended by, or on behalf of, any Board unless such sum is included in some- 
estimate of the Board at the time in force which has been finally sanctioned 
by the Central Government. 

(2) If any sum exceeding such limit as may have been fixed in this be¬ 
half under sub-section (1) is so expended by any Board on a pressing emer¬ 
gency, the circumstances shall be forthwith reported by the Chairman to the 
Central Government, together with an explanation of the way in which it is 
proposed by the Board to cover such extra expenditure. 

OBJECTS AND REASONS 
See under section 98 

102. Accounts and audit.— (1) A Board shall maintain proper accounts 
and other relevant records and prepare the annual statement of accounts, in¬ 
cluding the balance-sheet in such form as may be specified by the Central 
Government in consultation with the Comptroller and Auditor-General of 
India. 

^[(2) The accounts of the Board shall be audited— 

(i) once in every year; and 

(ii) if so required by the Comptroller and Auditor-General of India, con¬ 
currently with the compilation of such accounts, 

by the Comptroller and Auditor-General of India or such other persons as 

may be appointed by him in this behalf and any amount payable to him by 

the Board in respect of such audit shall be debitable to the general account 
of the Board.] 

(3) The Comptroller and Auditor-General of India or any person appoint¬ 
ed by him in connection with the audit of the accounts of a Board shall have the 
same rights, privileges and authority in connection with such audit as the Com¬ 
ptroller and Auditor-General of India has in connection with the audit of Gov- 

. ernment accounts and, in particular, shall have the right to demand the pro¬ 
duction of books pf accounts, connected vouchers and other documents of the 
ooard. 

[a] Substituted by the Major Port Trusts (Amendment) Act (29 of 1974 ) s 81 
(1-2-1975). '• ' 61 

OBJECTS AND REASONS 

Clauses 102 to 105.—Similar provisions being laid before Parliampnt , 

“st in sections 76 to 78 of the Calcutta ment ha* ; _ S , uc . h juire- 


exist m sections 76 to 78 of the Calcutta 
Act. sections 58 and 58A of the Bombay Act 
and sections 79. 80, 80A and 81 of Madras 
Act. 

exist >dg Acts do not require the audit 
reports on the accounts of the Port Trusts 


-ouen require- 

ment has, however, been included in the 

The in P ,K SUa A nCe ° f , a reco mmendation of 
ne Public Accounts Committee_O R 

-Gaz. of India, 23-11-62 Pt. II S 2 ExT 

P, 1135a 



'„H ; t 103 ^ Pub lCa<i ° n 0f audit report.-(1) Within fourteen days after the 

CntJY. eXam ‘ na A tion of the accounts of a Board have been completed, the 

rew?t t°o tL 8 ? d f udlt ° r - Gener al of India shall forward copies of the audit 
report to the Central Government and to the Board. 

not C ?K- tr . al ? OVe ?T ent sha V cause every audit report to be laid for 

aft J u h V y days before each House of Parliament as soon as may be 

after such report is received by the Government. 7 

OBJECTS AND REASONS 
See under section 102 

_ * 04 - B ° ar £ ‘° f en ? edy de fe ct s and irregularities pointed out in audit re- 

EV f 6ry ,?° ard ShaU forthwith take into consideration any defects or 
irregularities that may be pointed out by the Comptroller and Auditnr-fVn- 

and sh^li 1 m th K aUdU rep ° rt ° n the income and expenditure of the Board 
and shall take such action thereon as the Board may think fit and <=h»n " 

send a report of the action so taken to the Central Governmem 

OBJECTS AND REASONS 
. . See under section 102 
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103. Central Government to decide difference between Board and audi¬ 
tors.— If there is a difference of opinion between any Board and the Comp¬ 
troller and Auditor-General of India on any point included in the audit re¬ 
port, and the Board is unable to accept and implement the recommendations, 
if any, made by him on such point, the matter shall forthwith be referred to 
ihe Central Government which shall pass final orders thereon and the Board 
shall be bound to give effect to such orders. 

OBJECTS AND REASONS 
See under section 102 

CHAPTER IX 


SUPERVISION AND CONTROL OF CENTRAL GOVERNMENT 

106. Administration report.—As soon as may be after the first day of 
April in every year and not later than such date as may be fixed in this be¬ 
half by the Central Government every Board shall submit to the Central Gov¬ 
ernment a detailed report of the administration of the port during the pre¬ 
ceding year ending on the thirty-first day of March, in such form as the 
Central Government may direct. 

OBJECTS AND REASONS 


Clauses 106 to 110 are similar in substance 
to Sections 134B. 30A, 36, 37 and 39 of Cal 
cutta Act. sections 89. 58B. 68B. 68C and 90 


of the Bombay Act and sections 11 IB. 06B, 
37. 38 and 113 of the Madras Act.—SO.R. 
Gaz. of Ind.. 23-11-62. Pt. II. S. 2.Ext„ p. 1135. 


107. Submission of statements of income and expenditure to Central 
Government.—(1) Every Board shall annually, or oftener if directed by the 
Central Government so to do, submit statements of its income and expendi¬ 
ture in such form and at such time as that Government may direct. 

(2) A copy of all such statements shall be open to the inspection of the 
public at the office of the Board during office hours on payment of such 
fee for each inspection as may from time to time be fixed by the Board. 

OBJECTS AND REASONS 


See under section 106 

108. Powers of Central Government to order survey or examination of 
works of Board.— The Central Government may, at any time, order a local 
survey or examination of any works of a Board, or the intended site y^ot 
and the cost of such survey and examination shall be borne and paid by the 
Board from and out of the moneys credited to the general account of the 

port. 

OBJECTS AND REASONS 


Sec under section 100 

109. Power of Central Government to restore or complete works at the 
cost of Board.—If, at any time, any Board— 

(a) allows any work or appliance constructed or provided by, or veste 
the Board to fall into disrepair; or 

(b) does not, within a reasonable time, complete any \\ ° r H raTGow- 

the Board or included in any estimate sanctioned by the Central Gov 

ernment; or 

(c) does not. after due notice in writing, proceed to carry « ut e ^ c tually 
any work or repair or to provide any appliance which "ecessary in 
the opinion of the Central Government for the purpose. ° f '‘dieted 

'he Central Government may cause such work to be ^ estor d be pro- 

or carried out, or such repairs to be carried out or such a PP ha " C n e 

vided, and the cost of any such restoration, completion, construction, repair o 
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provis'on shall be paid by the Board from and out of the moneys credited to 
the general account of the port. 

OBJECTS AND REASONS 
See under section 106 


110. Power of Central Government to supersede Board.— (1) If, at any 
time, the Central Government is of opinion— 

(a) that on account of a grave emergency, any Board is unable to perform 
the duties imposed on it by or under the provisions of this Act or of 
any other law, or 

(b) that the Board has persistently made default in the performance of the 
duties imposed upon it by or under the provisions of this Act or of 
any other law and as a result of such default, the financial position of 
Board or the administration of the port has greatly deteriorated, 

the Central Government, may, by notification in the Official Gazette, super¬ 
sede the Board for such period, not exceeding six months at a time, as may 
be specified in the notification: 



Provided that before issuing a notification under this sub-section for -he 
reasons mentioned in clause (b), the Central Government shall give a reason¬ 
able time of not less than three months to the Board to show cause why it 
should not be superseded and shall consider the explanations and objections, 
if any, of the Board. 

(2) Upon the publication of a notification under sub-section (1) supersed¬ 
ing the Board,— 

(a) all the Trustees shall, as from the date of supersession, vacate their of¬ 
fices as such Trustees; 

(b) all the powers and duties which may, by or under the provisions of this 
Act or of any other law, be exercised or performed by or on behalf 
of the Board, shall until the Board is reconstituted under clause (b) or 
clause (c) of sub-section (3) be exercised and performed by such per¬ 
son or persons as the Central Government may direct; 

(c) all property vested in the Board shall, until the Board is reconstituted 

Government 6 ^ ° f (C) ° f sub_section (3 >’ vest in the Central 

„ a( . ^.° n * he ^P^ation of the period of supersession specified in the no i; fl- 
cation issued under sub-section ( 1 ), the Central Government may - 

3 STS the P .t n ° d ° f supersession for suc h further term, not exceed- 
ing six months, as it may consider necessary or 

<b) »-5 

diSq, “ li#ed f ° r or 

(C) reconstitute the Board by appointment only for such period as it may 
consider necessary and in such a case, the persons who vacated their 

Ufiia e5 , Under u USe . (a) ° f sub-sect i°n (2) shall not be deemed disqua- 
ZV°V UCh appoint ™ nt mere ly because they were Trustees when 

Provided that the Central Government may, at any time before the ex- 
pirahon °f the period of supersession, whether as originally specified under 

SirS- 1 (1) , ° r as extended ***** this sub-section, take action under 

clause (b) or clause (c) of this sub-section. 

section ,. Govern t ment sh aU cause a notification issued under sub- 

spSSHS? a?At 

u ■ OBJECTS AND REASONS 

See under section 109 
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111. Power of Central Government to issue directions to Board.— (1) 
Without prejudice to the foregoing provisions of this Chapter, every Board 
shall, in the discharge of its functions under this Act. be bound by such di¬ 
rections on questions of policy as the Central Government may give in writ¬ 
ing to it from time to time: 

Provided that the Board shall be given opportunity to express its views 
before any direction is given under this sub-section. 

(2) The decision of the Central Government whether a question is one of 
policy or not shall be final. 

OBJECTS AND REASONS 


Clause 111 is a new provision, enabling 
the Central Government to issue directions 
to Port Trusts Boards on matters of policy. 
It has been provided that the Board shall be 


given an opportunity to express its views 
before anv direction is given under this 
clause.—S. O R. Gaz. of Ind., 23-11-62. Pt. II, 
S. 2. Ext., p. 1135 


CHAPTER X 

PENALTIES 

112. Persons employed under this Act to be public servants for certain 
purposes.— Every person employed by a Board under this Act shall, for the 
purposes of sections 161 to 171 (both inclusive), 184, 185 and 409 of the Indian 
Penal Code and for the purposes of the Prevention of Corruption Act, 1947 
be deemed to be a public servant within the meaning of section 21 of the 
said Code. 

OBJECTS AND REASONS 


Clauses 112 to 118 correspond to sections 
136. 94. 127. 96. 99. 83. 84 and 89 of the Cal¬ 
cutta Act; sections 79. 81. 83. 84 and 85 of 
the Bombay Act and sections 101, 104. 106. 
107 and 108 of the Madras Act. 


The penalties have, however, been enhanc¬ 
ed in some cases because the existing penal¬ 
ties which were fixed years back are con¬ 
sidered to be too low.—S. O. R Gaz. of Ind., 
23-11-62. Pt. II. S. 2. Ext., p. 1135. 


113. Penalty for contravention of sections 37, 38, 40 and 41. — Whoever 
contravenes the provisions of any order issued under section 37 or section 38 
or section 41 or fails to comply with any condition imposed under section 40 
shall be punishable with fine which may extend to a [ten thousand rupees], 
and where the contravention or failure is a continuing one, with further fine 
which may extend to -"‘[one thousand rupees] for every day after the first dur¬ 
ing which such contravention or failure continues. 

[a] Substituted for the words "one thousand rupees" and "one hundred rupees” 
by the Major Port Trusts (Amendment) Act (17 of 10821, S. 16 (not yet en¬ 
forced) 

OBJECTS AND REASONS 

See under section 112 

114. Penalty for setting up wharves, quays, etc., without permission.— 
Any person who contravenes the provisions of section 46 shall be punishable 
with fine which may extend to “(ten thousand rupees] for the first contra¬ 
vention and with a further fine which may extend to a [one thousand rupees] 
for every day after the first during which the contravention continues. 

[a] As in F. N. [a] under S. 113, S. 17. 

OBJECTS AND REASONS 
See under section 112 


115. Penalty for evading rates, etc.—Any person who, with the inten¬ 
tion of evading payment of the rates lawfully due, in respect of any goods 
or vessel carrying any goods, to the Board— 

(a) understates or incorrectly gives the weight, quantity, value or descrip¬ 
tion of such goods or the tonnage of such vessel in any document pre¬ 
sented to any employee of the Board for the purpose of enabling him 
to determine such rates; or 
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(b) removes or attempts to remove or abets the removal of such goods or 
such vessel: 

shall be punishable with fine which may extend to 3 [ten times] the amount 
of rates so due subject to a minimum of a [five hundred rupees]. 

[a] Substituted for the word "twice” and words "fifty rupees” by the Major Port 

Trusts (Amendment) Act (17 of 1982), S. 18 (not yet enforced). 

OBJECTS AND REASONS 
See under section 112 

116. Recovery of value of damage to property of Board.— If, through 
the negligence of any person having the guidance or command of any vessel, 
or of any of the mariners or persons employed on such vessel, any damage 
is caused to any dock, wharf, quay, mooring, stage, jetty, pier or other work 
in the possession of any Board, a [or any movable property belonging to any 
Board,] the amount of such damage shall, on the application of the Board 
be recoverable, together with the cost of such recovery, by distress and sale, 
under a Magistrate’s warrant, of a sufficient portion of the boats, masts, 
spares, ropes, cables, anchors or stores belonging to such vessel: 

Provided that no Magistrate shall issue such a warrant until the master 
of the vessel has been duly summoned to appear before him and, if he ap¬ 
pears, until he has been heard; and provided also that no such warrant shall 
issue if the vessel- was at the time under the orders of a duly authorised 
employee of the Board and the damage caused was attributable to the order, 
act or improper omission of such employee. 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), Section 32 

(1-2-1075). 

OBJECTS AND REASONS 
See under section 112 

117. Other offences.— Any person who contravenes any of the provisions 
of this Act or of any rule, regulation or order made thereunder, for the 
contravention of which no penalty is expressly provided thereunder, shall be 
punishable with fine which may extend to a [two thousand rupees]. 

[a[ Substituted for the words "two hundred rupees” by the Major Port Trusts 

(Amendment) Act (17 of 1982), S. 19 (not yet enforced). 

OBJECTS AND REASONS 
See under section 112 

“[117-A. Person interested in contracts, etc., with the Board to be deem¬ 
ed to have committed an offence under section 168 of the Indian Penal Code.— 
Any person who, being a Trustee or an employee of the Board, acquires, di¬ 
rectly or indirectly, any share or interest in any contract or employment 
with, by or on behalf of, any Board, shall be deemed to have committed an 
offence under section 168 of the Indian Penal Code: 

Provided that nothing in this section shall apply to a person who is 
deemed not to have a share or interest in any contract or employment 
under the proviso to clause (d) of section 6.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), S 33 (t-2- 

1975). 


(1) Regulation 42 of the Regulations made 
nndtt 5. IJ$3 of the Act implies that the 
*oara isan estimate damage and call upon 
n« ■'n 8 . 0r Owner of the vessel to give 
for that amount. If he does not give 
security, the Board has the right to de¬ 


letion 116 


tain the vessel in the port until security is 
given for the amount of damage caused. It 
cannot be said that it can be invoked only 
after action is taken either under S. 116 or 
s. 131 of the Act. A 1978 AndhPra 306(308) 
(DB). 


“A” In the citations stands for AIR 

[Vol. 25] 4 A, M, 11 
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118. Cognizance of offences.— No Court inferior to that of a ^Metropo- 
litan Magistrate or Judicial Magistrate of the first class] shall try any of¬ 
fence punishable under this Act or any rule or regulation made thereunder. 

[a] Substituted for the words "a magistrate of the first class" by the Major Port 
Trusts (Amendment) Act (29 of 1974), S. 34 (1-2-1975). 

OBJECTS AND REASONS 

See under section 112 

119. Offences by companies.— (1) If the person committing an offence 
under this Act is a company, every person who, at the time the offence was 
committed was in charge of, and was responsible to the company for the 
conduct of business of the company, as well as the company, shall be deem¬ 
ed to be guilty of the offence and shall be liable to be proceeded against and 
punished accordingly: 

Provided that nothing contained in this sub-section shall render any such 
person liable to such punishment provided in this Act if he proves that the 
offence was committed without his knowledge or that he exercised all due 
diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, or 
that the commission of the offence is attributable to any negligence on the 
part of. any director, manager, secretary or other officer of the company, 
such director, manager, secretary, or other officer shall also be deemed to be 
guilty of that offence and shall be liable to be proceeded against and punish¬ 
ed accordingly. 

Explanation.— For the purposes of this section,— 

(a) "company” means a body corporate and includes a firm or other asso¬ 
ciation of individuals; and 

(b) "director”, in relation to a firm, means a partner in the firm. 

OBJECTS AND REASONS 

"Clause 119 deals with offences by com- similar provisions in other Acts.’’—S.O.R. 
panies and has been added on the lines of Gaz. of Ind. 23-11-62, Pt, II, S. 2, Ext. p. 1135. 

CHAPTER XI 

MISCELLANEOUS 

120. Limitation of proceedings in respect of things done under the Act.— 

No suit or other proceeding shall be commenced against a Board or any 
member or employee thereof for anything done, or purporting to have been 


Section 120 

(1) The two requirements in the section 
have to be read conjunctively and not alter¬ 
natively. Word 'or’ has to be read as 'and' 
as reading the said clauses alternatively would 
defeat the very object and intention of the 
provision and would lead to absurdity. Thus, 
not only the suit has to be filed within six 
months after the accrual of the cause of ac¬ 
tion, but it has also to be preceded by one 
month’s notice given in the prescribed 
manner. A 1976 AndhPra 261(269) : (1975) 
AndhWR 287 (DB). 

(2) Suit against Board for recovery of de¬ 
murrage and wharfage charges illegally re¬ 
covered — Limitation will commence not 
from date of payment but from date on 
which application for remission was rejected. 
A 1983 Bom 248(254). 


(3) In computing the period of six months 
imitation provided under S. 120 of the Act 
Dr the filing of a suit for damage, against 
he Port Trust the notice period which is 
o be given under S. 43 (2) of the Act has to 
ie excluded by virtue of S. 15 (2) of the 
limitation Act. Thus a suit filed within 
even months from the date the cause of 
iction arose is w ithin limitation. A 1983 Ker 
54(161) : 1983 JSCTL 78. 

( 4 ) Cotton bales imported, delivered to 
’ort Trust and stored by it on 12-5-1970 —• 
Damage to goods by fire in godowns on 17-5- 
970 — Suit for damages against Port Trust 
- Cause of action for suit accrues on date 
if fire and not on date of custody — Held, 
hat suit filed within six months from date of 
lamage bv fire, after excluding period of 
lOtice, was within time. A 1983 Ker 154(162) s 
983 JSCTL 76. 
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done, in pursuance of this Act until the expiration of one month after no¬ 
tice in writing has been given to the Board or him stating the cause of ac¬ 
tion, or after six months after the accrual of the cause of action. 

OBJECTS AND REASONS 

"Clauses 120 and 121 correspond to Sec- tion 87 of the Bombay Act and Sections 110 
tions 142 and 135 of the Calcutta Act, Sec- and 111 of the Madras Act".—S.O.R. Gaz. of 

Ind.. 23-11-62. Pt. II. S. 2. Ext. p. 1135. 

121. Protection of acts done in good faith.— No suit or other legal pro¬ 
ceeding shall lie against a Board or any member or employee thereof in re¬ 
spect of anything which is in good faith done or intended to be done under 
this Act or any rule or regulation made thereunder, or for any damage sus¬ 
tained by any vessel in consequence of any defect in any of the moorings, 
hawsers or other things belonging to or under the control of the Board. 

OBJECTS AND REASONS 
See under section 120 


122. Power of Central Government to make rules.— (1) The Central 
Government may, by notification in the Official Gazette, make rules" for all 
or any of the following purposes, namely:— 

(a) the times and places of the meetings of a Board and the procedure to 
be followed for the transaction of business at such meetings; 

(b) the fees and allowances payable to the members of a Board or of its 
committees; 

(c) any other matter in respect of which rules may be made by the Cen¬ 
tral Government. 

(2) The power to make rules under this section is subject to the condi¬ 
tion of the rules being made after previous publication. 

(3) Every rule made under this Act shall be laid, as soon as may be 
after it is made, before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or in two 
or more successive sessions, and if before the expiry of the session ^imme¬ 
diately following the session] or the successive sessions aforesaid, both Houses 
agree m making any modification in the rule or both Houses agree that the 

not h f made - lhe rule shall thereafter have effect only in such 
be 01 n °, 6ffect ’ 35 the case ma y be : s °. however, that any 
^l- flCa - l0r \ 0r annulment shall be without prejudice to the validity of 
anything previously done under that rule. J 

[a] The following are some of the rules made under this provision — 

(3) o POrt T i UStS ,Payment of Fees “d Allowances to Trustees) Rules, 
™ i 96 ; G ^' R ‘ 2 "’ GaZ ' ° £ Ind " 29 ’ 2 ~ 1964 ' ^ H, S. 3 (i), p. 84 

’ STH£ rs d Meeun8S> R,,les ’ 19B4 - Sec 

w ss zjrs&gr by *■-** ** 

123. General power of Board to make reeulatinn<a_• >• 

to any power to make regulations contained elsewhere‘in This Act, fCd 


Section 

(1) Regulation 42 of the Regulations made 
by Vlsakhapatnam Port Trust Board under 
»■ 123 of the Act shows that if damage is 
caused to any of the works or property of 
tne Board by vessels or servants, the Masters 
ana Owners of the vessels are liable for that 
damage. The Board has a right to detain 
vessels in the port until security 2 
.gwen for the amount of damage caused. It 
taplies that the Board can estimate damage 
and call upon the Master or the Owner of the 
vewel to give security for that amount. If he 


123 

. gi , ve J 5Uch security, they can detain 
the vessel in the port. It cannot be said that 
this power can be invoked only after action 

Maio^Pn^ 1 ^ u ? der S - 116 or s - 13 1 Of the 
(DB). Prt TfUStS ACt A 1678 AP 308(308) 

ppwtt given to the Port Trust 

eiv« d securlt v under Regulation 43 

gives them the power to impose the reason- 

JSftassfM the securl,y h 0 " 11 ' a 19,(1 
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may make regulations consistent with this Act for all or any of the follow¬ 
ing purposes, namely:— 

(a) for the times and places of the meetings of its committees and for the 
procedure to be followed for the transaction of business at such meet¬ 
ings; 

(b) for the form and manner in which contracts shall be made by the 
Board; 

(c) for the form of receipt to be given under sub-section (2) of section 42; 

(d) for the period within which notice may be given under sub-section (2) 
of section 43; 

(e) for the guidance of persons employed by the Board under this Act; 

a [(f) for the safe, efficient and convenient use, management and control of 
the docks, wharves, quays, jetties, railways, tramways, buildings and 
other works constructed or acquired by, or vested in, the Board, or of 
any land or foreshore acquired by, or vested in, the Board under this 
Act;] 

(g) for the reception, porterage, storage and removal of goods brought 
within the premises of the Board, for the exclusive conduct of these 
operations by the Board or persons employed by the Board; and for 
declaring the procedure to be followed for taking charge of goods 
w-hich may have been damaged before landing, or may be alleged to 
have been so damaged; 

(h) for keeping clean the port, river or basins or the bank of the river 
and the works of the Board, and for preventing filth or rubbish being 
thrown therein or thereon; 

(i) for the mode of payment of rates leviable by the Board under this Act; 

(j) for regulating, declaring and defining the docks, wharves, quays, jetties, 
stages and piers vested in the Board on which goods shall be landed 
from vessels and shipped on board vessels; 

(k) for regulating the manner in which, and the conditions under which, 
the loading and unloading of all vessels within the port or port ap¬ 
proaches shall be carried out; 

(l) for regulating the lighterage of cargo between ships or between ships 

and shore or between shore and ships; 

(m) for the exclusion from the premises of the Board of disorderly or 
other undesirable persons and of trespassers; 

(n) for ensuring the safety of the port; 

(o) generally, for the efficient and proper administration of the port. 

[a] Substituted by the Major Port Trusts (Amendment) Act (29 of 1974), Sec. 36 
(1-2-1975). 

OBJECTS AND REASONS 

"Clause 123 corresponds to Section 126 (1) —S.O.R.—Gaz. of Ind., 23-11-62, Pt. II, S. 2. 

of the Calcutta Act, Section 73 of the Bom- Ext., p. 1135. 
bay Act and Section 95 of the Madras Act”. 

124. Provisions with respect to regulations.— (1) No regulation made by 
the Board under this Act “[other than a regulation made under sub-section 

(2) of section 17, shall have effect until it has been approved by the Central 
Government and until such approval has been published in the Official Gazette. 

(2) No such regulation b [other than a regulation made under section 28,] 
shall be approved by the Central Government until the same has been pub¬ 
lished by the Board for two weeks successively in the Official Gazette and 
until fourteen days have expired from the date on which the same had been 
first published in that Gazette. 

(3) Any regulation made under this Act other than a regulation made 
under section 28, may provide that a breach thereof shall be punishable with 
fine which may extend to c Itwo thousand rupees], and where the breach is a 
continuing one, with further fine which may extend to c [five hundred rupees J 
for every day after the first during which such breach continues. 


[The] Major Port Trusts Act, 1963 [S 125] 165 

b [(4) Every regulation made under this Act shall be laid, as soon as may 
be after it is made, before each House of Parliament, while it is in session, 
for a total period of thirty days which may be comprised in one session or in 
two or more successive sessions, and if, before the expiry of the session or 
the successive sessions aforesaid, both Houses agree in making any modifica¬ 
tion in the regulation or both Houses agree that the regulation should not be 
made, the regulation shall thereafter have effect only in such modified form 
or be of no effect, as the case may be; so, however, that any such modifica¬ 
tion or annulment shall ba without prejudice to the validity of anything pre¬ 
viously done under that regulation.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), Section 37 
(1-2-1975). 

[b] Inserted ibid (17 of 1982), S. 20 (not yet enforced). 

[c] Substituted for the words "two hundred rupees" and "fifty rupees” ibid. 

OBJECTS AND REASONS 


Clause 124 is similar in substance to sec- of the Madras Act—S.O.R.—Gaz. of Ind., 
tions 126 (3) and 126 (4l of the Calcutta Act, 23-11-62. Pt. II. S. 2. Ext., p. 1135. 
section 74 of the Bombay Act and section 96 


125. Power of Central Government to direct regulations to be made or 
to make regulations®.— (1) Whenever the Central Government considers ne¬ 
cessary in the public interest so to do, it may, by order in writing together 
with a statement of reasons therefor, direct any Board to make any regula¬ 
tions for all or any of the matters specified in section 28 or section 76 or sec¬ 
tion 123 or to amend any regulations, within such period as the Central Gov¬ 
ernment may specify in this behalf: 


Provided that the Central Government may extend the period specified by 
it by such period or periods as it may consider necessary. 

(2) If any Board, against whom a directi n is issued by the Central Gov- 
ernment undBr sub-section (1), fails or neglc As to comply with such direction 
with-n the period allowed under sub-section (1), that Government may make 
the regulations or amend the regulations, as the case may be, either in the 
form specified in the direction or with such modiffcations thereof as the Cen¬ 
tral Government may think fit: 


Provided that, before so making or amending the regulations, the Central 
Government shall consider any objection or suggestion made by the Board 
within the said period. 

(3) Where in pursuance of sub-section (2). any regulations have been 
made or amended, the regulations so made or amended shall be published by 
™ Government in the Official Gazette and shall thereupon have effect 


w ?! g ? a i tl0nS regardin * Port of Paradip, see G.S.Rs. 1668, 1671 and 1672 

■252T 1 in Ga *-, 0f Ind - 1967 > Pt Sec. 3 (i), Extra, pp. 543-545: similar 
' Marmagoa Port, see G.S.Rs. 958 to 968, published in Gaz. 

Cochin Port ’ ™ CC ‘ (,) ’ Extra ’ pp ‘ 515 ’ 585: for regulations regarding 
66 G S Rs - 311 to 319. Gaz. of Ind., 1964, Pt. II, Sec. 3 (i) Extra 

309 ******* port. see g .s.r s : 30 o t0 

5 Cielir H 0 a ’ 1904, pt Ir - Sec - 3 «>• Extra - PP- 33 to 150: 
,,, / L„ g Iat made ln respect of the Visakhapatnam Port see GSRs 

to *83. ' P ShCd lr> GaZCtte ° f Indiai 1964 > Pt n * Sec. 3 <i), Extra, pp. 226 


OBJECTS AND REASONS 


ahhnp U «!L T h J. s is a new provision en- 
toflsd ftS** 1 Government to direct any 

new regulations or to amend 
mrt. toe Boat'd within 

SDecifvTt* the Gentoal Government may 
specify. It also empowers the Central Gov¬ 


t0 « ma hf or amend th e regulation 
u to e event of failure or non 
compliance by the Board of the direct loii 

behalf n e R C ^ Government in thi 

WCtfeSW* tnd - 23 - u - 6: 
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126. Power of Central Government to make first regulations®.— Notwith¬ 
standing anything contained in this Act. the first regulations under this Act 
shall be made by the Central Government and shall have etlect on being pub¬ 
lished in the Official Gazette. 

[a] For Major Port Trusts (Adaptation of Rules) Regulations, 1964. see Gaz, of 
Ind., 29-2-1964. Pt. II. Sec. 3 (i), Extra, p. 79. 

OBJECTS AND REASONS 

Clause 126 enables the Central Government such time as new regulations are framed, if 
to frame the first regulations so that the necessary, by the Board in accordance with 
administration of the port could be carried the procedure laid down in the Act—S.O.R.— 
on in accordance with those regulations until Gaz. of Ind., 23-11-62, Pt. II. S. 2, Ext., 

p. 1136. 

127. Posting of certain regulations, etc.— The text of the regulations 
made under clauses (e) to (n) of section 123 and the scale of rates together 
with a statement of conditions framed by any Board under Chapter VI shall 
be prominently posted by the Board in English, in Hindi and in the regional 
language on special boards to be maintained for the purpose at the wharves, 
docks, piers and other convenient places on the premises of the Board. 

OBJECTS AND REASONS 

"Clause 127 corresponds to Section 128 of Act and Section 98 of the Madras Act.”— 
the Calcutta Act, Section 76 of the Bombay S.O.R.—Gaz. of Ind., 23-11-62, Pt. II, S. 2, 

Ext., n. 1136. 

128. Saving of right of Central Government and municipalities to use 
wharves, etc., for collecting duties and of power of Customs Officers.— Noth¬ 
ing in this Act shall affect— 

(1) the right of the Central Government to collect customs duties or of any 
municipality to collect town duties at any dock, berth, wharf, quay, 
stage, jetty or pier in the possession of a Board, or 

(2) any power or authority vested in the Customs authorities under any 
law for the time being in force. 

OBJECTS AND REASONS 


"Clause 128 corresponds to Section 69 of Madras Act.”—S.O.R.—Gaz. of Ind.. 23-11-62, 
the Bombay Act and Section 109 of the Pt. II. S. 2. Ext., p. 1136. 

129. Application of certain provisions of the Act to aircraft.— The provi¬ 
sions of sections 35, 37, 38, 39, 40, 41, 42, 43, 49, 50, 64, 65, 115, 121, 123 and 
124 shall apply in relation to all aircraft making use of any port while on 
water as they apply in relation to vessels. 

OBJECTS AND REASONS 

"Clause 129 is similar to Section 143 of the Act and Section 109A of the 1 Madras A< ct*’— 
Calcutta Act. Section 86A of the Bombay S O R.—Gaz. of Ind.. 23-11-62. Pt. II. • » 

Ext., p. 1136. 

130. Power to evict certain persons from the premises of Board.- (1) 
Notwithstanding anything contained in any other law for the time being in 
force, if a Board in exercise of the powers conferred on it by regulations 
made under this Act cancel the allotment of any premises made to any em¬ 
ployee of the Board, the Board may, by notice in writing, order such allottee 
or any other person who may be in occupation of the whole or any par 

the premises to surrender or deliver possession thereof to the Board or a 
son appointed by the Board in that behalf within such period as may be spe¬ 
cified in the notice. 


Section 126 

(1) Visakhapatnam Port Trust — Service 
Regulations framed by such statutory body 
have the force of the law — Employees have 
a statutory status and are entitled to declara¬ 
tion of being in employment if dismissal is in 
contravention of statutory provision. 1976 
LabIC 886(892) : 1976 AndhLT 278 (FB). 

(2) First Regulations (framed bv Central 
Govt under S. 126) Cl. 7 — Cl. 7 does not em¬ 


power Board to grant exemption from age, ex¬ 
perience and qualifications to Particular can¬ 
didate for appointment. 1979 LabIC (NOC) 33 
(DB)(Ker). 

(3) A appointed as Asstt. Engineer — Em¬ 
ployee B expecting to be promoted as Asstt. 
Engineer — B can challenge A's appointment 
under Art. 226. 1979 LabIC (NOC) 33 (DB) 

(Ker). 
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Explanation.— For the purposes of this section, "premises” means any 
building or part of a building and includes— 

(i) the gardens, grounds and outhouses, if any, appertaining to such build- 

ing or part of a building; 

(ii) any fittings affixed to such building or part of a building for the more 
beneficial enjoyment thereof; and 

(iii) any furniture, books or other things belonging to the Board and found 
in such build'ng or part of a building. 

(2) If any allottee or other person refuses or fails to comply with an 
order made under sub-section (1), any magistrate of the first class may, on 
application made by or on behalf of the Board, order any police officer, with 
proper assistance, to enter into the premises and evict any person from, and 
take possession of, the premises and to deliver the same to the Board or a 
person appointed by the Board in that behalf and the police officer may, for 
the purpose, use such force as may be necessary. 

(3) Any such notice as is referred to in sub-section (1) may be served— 

(a) by delivering or tendering it to the allottee or any other person who 
may be in occupation of the whole or any part of the premises; or 

(b) if it cannot be so delivered or tendered, by affixing it on the outer door 
or some other conspicuous part of the premises, or 

(c) by registered post. 

OBJECTS AND REASONS 

"Clause 130 is similar to Section 136A of Act and Section 111 A of Madras Act."—S.O.R. 
the Calcutta Act, Section 88 of the Bombay —Gaz. of Ind., 23-11-62, Pt. II, S. 2. Ext., 

p. 1136. 

131. Alternative remedy by suit.— Without prejudice to any other action 
that may be taken under this Act, a Board may recover by suit any rates, 
damages, expenses, costs, or in the case of rale the balance thereof, when the 
proceeds of sale are insufficient, or any penalties payable to, or recoverable 
by, the Board under this Act or under any regulations made in pursuance 
thereof. 

OBJECTS AND REASONS 

"Clause 131 corresponds to Section 122D of Act and Section 62 of the Madras Act.”— 
the Calcutta Act, Section 67A of the Bombay S.O.R—Gaz. of Ind, 23-11-62, Pt. II, S. 2, 

Ext., o. 1137. 

132. Requirements as to publication of notifications, orders, etc., in the 
Official Gazette.— (1) Any requirement in this Act that a notification, order, 
rule or regulation issued or made by a Board or by the Central Government 
shall be published in the Official Gazette, shall, unless otherwise expressly 
provided in this Act, be construed as a requirement that the notification, 
order, rule or regulation shall— 

(a) where it is issued or made by the Board, be published in the Official 
Gazette of the State in which the port is situated, and 

(b) where it is issued or made by the Central Government, be published in 
the Gazette of India 


(1) Regulations framed by Visakhapatnam 
Port Trust Board under S. 123, Regulation 42 
Hoard has a right to estimate damage 
raused to any of the works or property of the 
Board by vessels or servants and call upon 
. or of the vessel to give 

security for that amount. If he does not give 
such viecurity, they dan detain the vessel in 
«*e port. It cannot be said that this power 
can be Invoked only after action is taken 


Section 131 


either under S. 116 or S. 131 of the Major 
Port Trusts Act. A 1978 AP 308(308) (DB). 

(2) Recovery of rates and charges for ser¬ 
vices performed under S. 42 of the Act — 
Rights conferred on Board under Ss. 59 61 
63, 131 are exhaustive rights and Board ’can¬ 
not claim a right of general Hen under Sec- 
V 71 Pf Contract Act. A 1083 Bom 88(102): 
(1983) 2 Bom CR 185 (DB). 1 ' 


1G8 [S 133] 


[The] Major Port Trusts Act, 1963 


(2) Any notification, order, rule or regulation issued or made by the Cen¬ 
tral Government shall, for general information, be also republished in the 
Official Gazette of the State in which the port is situated. 

OBJECTS AND REASONS 


"Clause 132 is similar in substance to Sec- and Section 5A of the Madras Act.”—S.O R. 
tion 3A of the Calcutta and Bombay Acts — Gaz of Ind., 23-11-62, Pt. IT. S. 2, Ext., 

p. 1137. 


133. Repeal.— (1) On the application of this Act to the port of Kandla, 
the Bombay Landing and Wharfage Fees Act, 1882. shall cease to have force 
in relation to that port. 

(2) On the application of this Act to the ports of Cochin and Visakha- 
patnam. the Madras Outports Landing and Shipping Fees Act, 1885 shall cease 
to have force in relation to those ports. 

a f(2A) On the application of this Act to the port of Bombay, 5 the Bombay 
Port Trust Act. 1879. except the provisions thereof relating to municipal 
assessment of the properties of the port of Bombay and matters connected 
therewith, shall cease to have force in relation to that port. 

(2B) On the application of this Act to the port of Calcutta 5 , the Calcutta 
Port Act. 1890. except the provisions thereof relating to municipal assessment 
of the properties of the port of Calcutta and matters connected therewith, shall 
cease to have force in relation to that port. 


(2C) On the application of this Act to the port of Madras 5 the Madras 
Port Trust Act, 1905. shall cease to have force in relation to that port. 

(2D) Notwithstanding anything contained in sub-sections (2A). (2B) and 
(2C),— 

(a) every Trustee of the Board of Trustees of the port of Bombay or 
Madras holding office as such immediately before the application of this 
Act to the port of Bombay or Madras, as the case may be, shall be 
deemed to have been appointed or elected as such under this Act and 
shall continue to hold such office after such application until a Board 
of Trustees in respect of that port is constituted under the provisions of 
this Act; 

(b) every Commissioner of the port of Calcutta holding office as such im¬ 
mediately before the application of this Act to that port shall be deem¬ 
ed to have been appointed or elected as a Trustee under the provisions 
of this Act and shall continue to hold such office after such application 
until a Board of Trustees in respect of that port is constituted under 
the provisions of this Act; 

(c) anything done or any action taken or purported to have been done or 

taken (including any rule, regulation, bye-law, notification, order or 
notice made or issued or any resolution passed or any appointment or 
declaration made or any licence, permission or exemption granted or 
any rates, charges or duties levied or any penalty or fine imposed) under 
the Acts referred to in sub-sections (2A), (2B) and (2C) shall, in so far 
as it is not inconsistent with the provisions of this Act, be deemed to 
have been done or taken under the corresponding provisions of this 
Act. 


(2E) Upon the cesser of operation of the provisions of the Acts referred to 
in sub-sections (2A), (2B) and (2C) the provisions of section 6 of the General 
Clauses Act, 1897, shall apply as if the provisions first-mentioned were provi¬ 
sions contained in a Central Act and such cesser of operation were a repeal; 
and the mention of particular matters in sub-section (2D) shall not be held to 
prejudice or affect the general application of the said section 6 with regard 
to the effect of repeals.] 

(3) If immediately before the application of this Act to any other port, 
there is in force in that port any law which corresponds to this Act or to any 
provision thereof, that corresponding law shall, on such application, cease to 
have force in relation to that port c [and section 6 of the General Clauses Act, 
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1897, shall apply as if such corresponding law were a Central Act and such 
cesser of operation were a repeal.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 19741, S. 38 (1-2- 
1975). 

[b] Act applicable to these major ports w.e.f. 1-2-1975.—See G.S.R. 26(E) of 1975 
Gaz. of Ind., 1975, Pt. II, S. 3 (i). Ext., p. 146. 

[c] Inserted by the Port Laws (Amendment) Act (17 of 1978). S. 3 (4-5-1978). 

134. Power to remove difficulties.— If any difficulty arises in giving 
effect to the provisions of this Act, particularly in relation to the transition 
from the enactments repealed by this Act to the provisions of this Act, the 
Central Government may, by general or special order, do anything not incon¬ 
sistent with such provisions which appears to it to be necessary or expedient 
for the purpose of removing the difficulty. 

^Provided that no such order shall be made in respect of a port after the 
expiry of a period of two years from the appointed day.] 

[a] Inserted by the Major Port Trusts (Amendment) Act (29 of 1974), S. 39 (1-2- 

1975). 


BOMBAY PORT TRUSTS ACT, 1879 
(ACT NO. 6 OF 1879) 

[Not Printed] 

(Provisions of the Major Port Trusts Act, 1963 (38 of 1963) have been 
made applicable to the port of Bombay w.e.f. 1-2-1975. Therefore, provisions 
of the Bombay Act cease to have force in relation to that port.—See G.S.R. 
26(E)—Gaz. of Ind., 1975, Pt. II, S. 3 (i), Ext., p. 146. See also S. 133 (2A) of 
the Act of 1963.] 


CALCUTTA PORT ACT, 1890 
(ACT NO. 3 OF 1890) 

[Not Printed] 

[Provisions of the Major Port Trusts Act, 1963 (38 of 1963) have been 
made applicable to the port of Calcutta w.e.f. 1-2-1975. Therefore, provisions 
i“ e Calcutta Act cease to have force in relation to that port.—See G.S.R. 

1975 » Pt- II, S. 3 (i), Ext., p. 146. See also S. 133 (2B) of 


MADRAS PORT TRUSTS ACT, 1905 
. (ACT NO. 2 OF 1905) 

[Not Printed] 

[Provisions of the Major Port Trusts Act, 1963 (38 of 1963) have been 
made applicable to the port of Madras w.e.f. 1-2-1975. Therefore, provisions 
ne/S 6 Madras Act cease t0 have force in relation to that port.—See GSR 
26(E>-Gaz. of Ind., 1975, Pt. II, S. 3 (i), Ext., p. 146. See also S. 133 (2C) of 
the Act of 1963.] 


[THE] MANIPUR (HILL AREAS) DISTRICT COUNCILS ACT, 1971 

(ACT NO. 76 OF 1971) 

[The text of the Act printed here is as on 15-11-1983.] 
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48. Effect of certain provisions during the 
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is not functioning. 
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OFFENCES AND PENALTIES 

49. Penalty for obstruction. 
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CHAPTER Vin 
RULES AND BYE-LAWS 

51. Power of Administrator to make rules. 

52. Power to make bye-laws. 
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30. Conduct of business. 

STATEMENT OF OBJECTS AND REASONS 

Councils would be on the basis a £ult 'ran- 


The Hill Areas of the Union territory of 
Manipur are inhabited mostly by tribal peo¬ 
ple. In v*ew of this, when the Union terri- 
tnrv of Manipur was given the Legislature 
under the Government of Union Territories 
Act. 1963 a spec’at provision was included 
in sec‘ion 52 of that Art for the constitution 
of the Standing Committee of the Legisla¬ 
ture consisting of members from the Hill 
Areas. 

2 It is considered desirable that the peo¬ 
ple in the Hill areas should be more closely 
associated in the development of those areas 
With this object In view, it is proposed that 
the Hill Areas, as determined by the Presi¬ 
dent under section 52 of the Government of 
Union Territories Act. 1963. may be divided 
into autonomous districts and a District 


chise The District Councils would be on the 
lines of Ihe fromer Territonal Councils, w th 
adequate executive powers to deal with 
mat‘ers ct local development and other 
matters of importance to the tribals The 
District Councils would have powers to levy 
and collect taxes and fees like taxes on pro¬ 
fessions. trades, callings, and school fees, ine 
District Councils would also be competent 
•o recommend legislation relating to matters 
like appointment or succession of Chiefs, in¬ 
heritance of property and social cujrtoms in¬ 
sofar as they concern members of the sche¬ 
duled Tribes. The Bill is intended to achieve 

this object . . ... 

3 The note? on clauses, appended to me 
Bill, explain in detail the various provisions 
of the Bill —Gaz. of Ind.. 29-11-1971, Pt II, 
S. 2. Ext., p. 817; For notes on clauses see 
pages 818 to 819. 


Council may be constituted for each auto¬ 
nomous district. The elections to the District 

THE MANIPUR (HILL AREAS) DISTRICT COUNCILS ACT, 1971 

(ACT NO. 76 OF 1971) a 

An Act to provide for the establishment of District Councils in the Hill Areas 
in the Union territory of Manipur. 

Be it enacted by Parliament in the Twenty-second Year of the Republic 
of India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 29-11-1971, Pt. II, 5. , 
Ext., p. 817. 
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CHAPTER I 
PRELIMINARY 

1 Short title, and extent.— (1) This Act may be called THE MANIPUR 
(HILL AREAS) DISTRICT COUNCILS ACT, 1971. 

(2) It extends to the whole of the Union territory of Manipur. 

2. Definitions.- In this Act, unless the context otherwise requires,— 

(a) "Administrator” means the administrator of the Union territory o 
Manipur 3 appointed under article 239 of the Constitution; 

(a) Manipur is now a State. See Act 81 of 1971, S. 3 (30-12-71). 

(b) "autonomous district” means an autonomous district referred to in sub¬ 
section (1) of section 3; 

(c) "building” includes a house, out-house, stable, latrine, urinal, shed, hut, 
wall (other than boundary wall) and any other structure (whether of 
masonry, bricks, wood, mud or other material) but does not include any 
portable or temporary shelter: 

(d) "constituency” means a District Council constituency provided by order 
made under section 5 for the purpose of elections to the District Coun¬ 
cil; 

(e) "Deputy Commiss : oner”, in relation to any District Council, means the 
officer appointed as such by the Administrator, by notification in the 
Official Gazette, to perform the functions of the Deputy Commissioner 
under this Act in the autonomous district for which such District Coun¬ 
cil has been constituted; 

(f) "Hill Areas” means the Hill Areas determined by the President by any 

notification issued under sub-section (2) of section 52 of the Government 
of Union Territories Act, 1963 and in force immediately before the com¬ 
mencement of this Act; 


(g) "Hill Areas Committee” means the Standing Committee referred to in 
section 52 of the Government of Union Territories Act, 1963; 

(h) "market” includes any place where persons assemble for the sale of, or 
for the purpose of exposing for sale of, meat, fish, fruit, vegetables, ani¬ 
mals intended for human food or any other articles of human food 
whatsoever with or without the consent of the owner of such place not¬ 
withstanding that there may be no common regulation for the concourse 
of buyers and sellers and whether or not any control is exercised over 
the business of, or the persons frequenting, the market by the owner 
of the place or by any other persons; 

(i) "member” means a member of a District Council constituted under this 

Act: 


(j) "Official Gazette” means the Gazette of the Union territory of Manipur; 

(k) "person” does not include a body of persons; 

(l) "prescribed” means prescribed by rules made under this Act; 

(m) 3* m 5u? me9n ‘ ng aKisned to il in c,ause (25) o: 

(n) "Zh^ le A incIudes 3 «“?•*. cart ’ hand-cart, bicycle, tricycle and even 

? f°^ veyance whlch 1S used or > s capable of being used on t 
street but does not mclude a mechanically propelled vehicle. 


UttAfTEK II 


CONSTITUTION OF DISTRICT COUNCILS 

3. Division ol Hill Areas into autonomous districts — ( 1 ) Ac , 

HM ° f ‘, h,S ACt ’ ,hE Admin Orator shall causa an 

. to be divided into not more than six autonomous districts. 
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(2) The Administrator may, by order notified in the Official Gazette,— 

(a) declare that any area in any autonomous district which is, or is intend¬ 
ed to be, included within the limits of any municipality, cantonment 
or town committee shall cease to be a part of such autonomous district; 

(b) increase the area of any autonomous district; 

(c) diminish the area of any autonomous district; 

(d) unite two or more autonomous districts or parts thereof so as to form 
one autonomous district: 

(e) define the boundaries of any autonomous district; 

(f) alter the name of any autonomous district. 

(3) No order under sub-section (2) shall be made by the Administrator 
except after consultation with the Hill Areas Committee. 

(4) Any order made by the Administrator under sub-section (2) may con¬ 
tain such incidental and consequential provisions as appear to the Administra¬ 
tor to be necessary for giving c-ffect to the provisions of the order. 

OBJECTS AND REASONS 


Clause 3.— This clause empowers the 
Administrator to divide the Hill Areas in the 
Union Territory of Manipur, as determined 
by the President under section 52 *2) of the 
Government of Union Territories Act. 1963. 


into not more than six autonomous districts. 
The clause further provides that before mak¬ 
ing any change in the territorial extent of 
any autonomous district the Administrator 
shall consult the Hill Areas Committee.— 
Gaz. of Ind . 29-11-71. Pt. II. S. 2. Ext, p. 818. 


4. Constitution of District Councils and their composition.— (1) For each 
autonomous district there shall be a District Council as from such date a as 
the Administrator may. by notification 1 in the Official Gazette, appoint in this 


behalf. . 

(2) The to-al number of seats in the District Counc : l to be filled by per¬ 
sons chosen bv direct election on the basis of adult suffrage from territcaial 


constituencies shall be not more than eighteen. 

(3) The Administrator may nominate not more than two persons, not be¬ 
ing persons in the service of Government, to be members of any District 


Council. 

[al District Council in each of the six Autonomous Districts in the hill^areas of 
Manipur State, constituted w.e.f. 1 -8-1973—See Manipur Gaz., 3T-7-73, Ext., 


No. 119 


OBJECTS AND REASONS 


Clauses 4 to 13.— These clauses provide 
for the constitution of District Councils, their 
composition, delimitation of constituencies for 
election of members, qualifications and dis¬ 


qualifications for membership cf the councils, 
preparation of electoral rolls, procedure for 
election of members and the term of office of 
members—Gaz. of Ind., 29-11-71, Pt. II, S. 2, 
Ext., p. 818. 


5. Delimitation of constituencies.— The Administrator shall, by order, 

d,?t (a) n th n e e 7onstituencies (which shall be single member constituencies) into 
which an autonomous district shall be divided for the purpose of elec¬ 
tion of members to the District Council of that district; and 

(b) the extent of each constituency. 

OBJECTS AND REASONS 
See under S. 4. 

6 Power to alter or amend delimitation orders.— The Administrator may, 
from ’time to time, by order, alter or amend any order made under section 5. 

7. Qualifications for membership.— A person shall not be qualified to be 
chosen as a member of a District Council of any autonomous district unless 
he is an elector for any District Council constituency in that autonomous dis¬ 
trict. 


OBJECTS AND REASONS 
See under S. 4. 
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8. Disqualifications for membership.— (1) A person hall be disqualified 
for being chosen as a member of a District Council if he is for the lime being 
disqualified for being chosen as a member of either House of Parliament or 
holds any office of profit under any District Council. 

(2) For the purposes of this section, a person shall not be deemed to hold 
an office of profit under a District Council by‘reason only that he is a mem¬ 
ber thereof. 

OBJECTS AND REASONS 
See under S. 4. 

9. Electors on electoral rolls.— (1) The persons entitled to vole at elec¬ 
tions of members of a District Council shall be the persons entitled, by virtue 
of the provisions of the Constitution and the Representation of the People 
Act, 1950, to be registered as voters at elections to the House of the People. 

(2) So much of the electoral roll for any parliamentary constituency for 
the time being in force as relates to the areas comprised within a constituency 
formed under section 5 shall be deemed to be the electoral roll for that con¬ 
stituency for the purposes of this Act. 

OBJECTS AND REASONS 
. See under S. 4. 


10. Right to vote.— (1) Every person whose name is, for the time being, 
entered in the electoral roll of a constituency shall be entitled to vote at the 
election of a member of the District Council from that constituency. 

(2) Every person shall give one vote and no more to any one candidate at 
an election. 


OBJECTS AND REASONS 
See under S. 4. 

shall 11 ;. 0f m , embers ‘— Election of members of a District Council 

shail be held in accordance with the rules made under section 21 on such 

direct dateS aS ^ Admimstrator may - by notification in the Official Gazette, 

Provided that a casual vacancy shall be filled as soon as may be after the 
occurrence of the vacancy: y 

i further that no election shall be held to fill up a casual vacancy 

te sSL f0Ur m ° n,hS Pri ° r 10 the h0ldi ”* ° f » general eTecUonTder 


OBJECTS AND REASONS 
See under S. 4. 


12. Notification of results of elections.— The names of a 
ed nominated to be members of a District Council shall b 
the Administrator in the Official Gazette. 


persons elect- 
published by 


uixjfcc-is AND REASONS 

See under S. 4. 

Son Srfiom 3 ! 01 ! 't* n0tifi . cat ^°\ of Ws Action or nomination under 
nominated has occurred, wfcc°hever date is ktS:^ WWch h6 * S elected or 
Provided that the Administrator may. 'when satisfied that if ^ 

~ 2 

entitled to hold office if the vacancy had not occurred d ^ beCn 

OBJECTS AND REASONS 
See under S. 4. 
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14. Disputes as to elections.— (1) No election of a member shall be call¬ 
ed in question except by an election petition presented to the court of the 
District Judge having jurisdiction in the area in which the constituency con¬ 
cerned is situated, within thirty days from the date of the notification of the 
result of the election under section 12. 

(2) An election petition calling in question any such election may be pre¬ 
sented on one or more of the grounds specified in section lfi by any candidate 
at such election or by any elector of the constituency. 

(3) A petitioner shail join as respondents to his petition all the candidates 
at the election. 

(4) An election petition- 

fa) shall contain a concise statement of the material facts on which the 
petitioner relies; 

(b) shall, with sufficient particulars, set forth the ground or grounds on 
which the election is called in question; and 

(c) shall be signed by the petitioner and verified in the manner laid down in 
the Code of Civil Procedure, 1908 for the verification of pleadings. 


13 Relief that may be claimed by petitioner.— A petitioner may, in 
addition to claiming a declaration that the election of all or any of the re¬ 
turned candidates is void, claim a further declaration that he himself or any 
other candidate has been duly elected. 

16. Grounds on which an election may be called in question.— The elec¬ 
tion of a returned candidate may be called in question on any one or more 
of the following grounds, namely 

(a) that on the date of his election the returned candidate was not quali¬ 
fied to be elected, or he was disqualified for being elected as a mem¬ 
ber under this Act; or 

(b) that the nomination paper of any candidate at the election has been im¬ 
properly rejected; or 

(c) that the result of the election has been materially affected by the im¬ 
proper acceptance of a nomination paper or by the improper accept¬ 
ance or refusal of a vote or by any other cause. 

17. Procedure to be followed by the District Judge.—The procedure pro¬ 
vided in the Code of Civil Procedure, 1908 in regard to suits shall be fol¬ 
lowed by the court of the District Judge, as far as it can be made applicable, 
in the trial and disposal of an election petition under this Act. 


18. Decision of the District Judge.- (1) At the conclusion of the trial 
of an election petition, the court of the District Judge shall make an order- 

fa) dismissing the election petition; or 

(b) declaring the election of all or any of the returned candidates to be 


(c) declaring the election of all or any of the returned c “ d ‘ d J tes ^ ™ id 
and the petitioner or any other candidate to have been duly elected 

(2) If any person who has filed an election petition has. m action o 
calling in question the election of the returned candidate, claimed a 
declaration^ he himself or any other candidate has been duly elect 
ed and the court of the District Judge is of opinion- 

(a) that in fact the petitioner or such other candidate received a majority 

of the valid votes; or 

(b) that but for the votes obtained by the returned candidate, the Petitioner 
or such other candidate would have obtained a majority of the valid 

thP cnnrt te of the District Judge shall, after declaring the election of the re¬ 
turned candidate to i void, "de cl a re the petitioner or such other candidate, 
as the case may be, to have been duly elected, 


{The] Manipur (Hill Areas) District Councils Act, 1971 [Ss 19-23] 175 

19. Procedure in case of equality of votes.— If during the trial of an 
election petition it appears that there is equality of votes between any can¬ 
didates at the election and that the addition of a vote would entitle any of 
those candidates to be declared elected, then, the court of the District Judge 
shall dec'de between them by lot and proceed as if the one on whom the 
lot falls had received an additional vote. 


20. Finality of decisions.— (1) An order of the court of the District 
Judge on an election petition shail be final and conclusive. 

(2) An election of a member not called in question in accordance with 
the foregoing provisions shall be deemed to be a good and valid election. 

21. Power to make rules regulating the election of members.—The Ad¬ 
ministrator may make rules to regulate all or any of the following matters 
for the purpose of the holding of elections of members under this Act, name¬ 
ly:— 

(a) the manner of the splitting up of electoral rolls for parliamentary con¬ 
stituencies into parts for the purpose of constituting one or more of 
such parts into electoral roll for a constituency; and the officer or au¬ 
thority by whom such splitting up is to be carried out; 

(b) the drawing up of the programme of election; 

(c) the appointment of returning officers, presiding and polling officers for 
election; 

?! *? 0miI ? atl0n of candidates and the scrutiny of such nomination; 

(e) the deposits to be made by candidates and the time and manner of mak¬ 
ing such deposits; 

(f) the withdrawal of candidatures; 

(g) the appointment of agents of candidates- 

(h) the time and manner of holding elections-’ 

(i) the general procedure at the elections including the time place and 

a) tS?£ toff an , d themet , hod by which votes sha]1 *2* 

U) tne fee to be paid on an election petition- 

wtoTtheTLta£ Ia, , in8 ,'° elec , li0 " s or ’ electi “" disputes in respect ot 
ftich the Administrator deems it necessary to make rules under this 

SS* “““ ssam-js 

ss ss 

sss. r £“ sTsr ast 'tsss.'z 

«**a-™- w h „ 

no. ta C , hai r n iS 

meeting convened in accordance with the^l P ,° f * he Council a * a 
resolution shall have the effect of reVo^c the ^ Sub ; section < 3 ). such 
from the date on which the resolution s* * rom his office as 

Passed by less than twtSS^S SS less tCleTu resolution * 
bership of the Council, the A dminis trator mav hv the . total mem ~ 

%.reasons to be recorded, the Chairman from hL nr* m 'Y nting remove, 

as may be specified in the order: ^ ° fflce 83 from such date 

* 
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Provided that no such resolution shall be brought within one year from 
the date of election of the Chairman : 

Provided further that if the resolution is not passed by not less than 
two-thirds of the total membership of the Council, no other resolution for the 
removal of the Chairman shall be allowed to be considered within one year 
from the date on which such resolution was considered. 

(3) A notice in writing of the intention to move a resolution referred to 
in sub-section (2) signed by not less than one-third of the total membership 
of the Council together with a copy of the proposed resolution shall be de¬ 
livered to the Deputy Commissioner in accordance with the rules made by 
the Deputy Commissioner in this behalf and the Deputy Commissioner shall 
after giving not less than fifteen days’ notice thereon convene for considera¬ 
tion of the resolution a meeting of the Council to be held in the office of the 
Council on a date not later than thirty days from the date on which the no¬ 
tice was delivered to him and he shall preside over the meeting. 

(4) The Chairman of the Council shall be a whole-time functionary and 
shall be entitled to such salary or allowances as may be fixed by the Admin¬ 
istrator. 

24. Oath or affirmation by members.— Every member shall, before tak¬ 
ing his seat, make and subscribe at a meeting of the District Council, an oath 
or affirmation in the prescribed form. 

25. Vacation of seats.— (1) No person shall be a member both of the 
Legislative Assembly of the Union territory of Manipur and of a District 
Council and if a person is chosen a member both of the Legislative Assembly 
and of a District Council, then, at the expiration of fourteen days from the 
date of publication in the Official Gazette that he lias been so chosen, that 
person’s seat in the District Council shall become vacant unless he has pre¬ 
viously resigned his seat in the Legislative Assembly. 

(2) If a member— 

(a) becomes subject to any of the disqualifications mentioned in section 8; 
or 

(b) resigns his seat by writing under his hand addressed to the Chairman 
of the District Council, 

his seat shall thereupon become vacant. 

(3) If during the six successive months a member is, without the per¬ 
mission of the District Council, absent from all meetings thereof the Council 
may declare his seat vacant. 

(4) If any question arises as to whether a member has become subject 
to any of the disqualifications mentioned in section 8, it shall be referred to 
the District Judge having jurisdiction in the area in which the constituency 
concerned is situated and his decision shall be final. 

26. Allowances of members.— Subject to the provisions of sub-sec. (4) 
of section 23, every member shall be entitled to receive such allowances as 
may be determined by the Administrator. 

27. Liability of members.—Every person shall be liable for the loss, 
waste or misappropriation of any money or other property belonging o 
District Council, if such loss, waste or misappropriation is a direct consequ¬ 
ence of his neglect or misconduct while a member of the District Council and 
a suit for compensation may be instituted against him by the Counci wi 
the previous sanction of the Deputy Commissioner or by the Deputy com¬ 
missioner with the previous sanction of the Administrator. 

28. Members to be deemed to be public servants.— Every member shall 
be deemed be a public servant within the meaning of section 21 of the Indian 
Penal Code, 
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CHAPTER m 

FUNCTIONS OF DISTRICT COUNCILS 

.29. Functions of District Councils.—(1) Subject to such exceptions and 
conditions as the Administrator may make and impose, the following matters 
shall be under the control and administration of a District Council namely:— 

(i) the maintenance and management of such property, moveable and im¬ 

movable and institutions as may be transferred to that Council by the 
Administrator; 

(ii) the construction, repair and maintenance of such of the roads, bridges, 
channels and buildings as may be transferred to that Council by the 
Administrator: 

(iii) the establishment, maintenance and management of primary schools 
and the construction and repair of all buildings connected with these in¬ 
stitutions and institution of scolarships; 

(iv) the establishment, maintenance and management of dispensaries; 

(v) the establishment and maintenance of cattle pounds including such 
functions under the Cattle Trespass Act, 1871 as may be transferred to 
that Council by the Administrator; 

(vi) the establishment, maintenance and management of markets and fairs 
and the constructions, repair and maintenance of all buildings connect¬ 
ed therewith; 

(vii) the supply, storage and prevention from pollution of water for drink¬ 
ing, cooking and bathing purposes; 

(viii) the construction, repair and maintenance of embankments and the 
supply, storage and control of water for agricultural purposes; 

(ix) the preservation and reclamation of soil; 

(x) the preservation, protection and improvement of live-stock and preven¬ 
tion of animal diseases; 

(xi) public health' and sanitation; 


(xii) the management of such ferries as may be entrusted to the charge of 
that Council by the Administrator; 

(xiii) the initiation, inspection and control of relief works; 

(xiv) the allotment, occupation or use, or the setting apart of land, other 
than land acquired for any public purpose or land which is a reserved 
forest, for the purpose of agriculture or grazing or for residential or 
other non-agncultural purposes or for any other purposes likely to pro- 

J* ests of th f. inhabitants of any village or town situated 
within the autonomous district for which that council is constituted; 

(xv) the management of any forest not being a reserved forest- 

<XTi tat h ion; e S!d‘ i0n “* praC,ice ° f Jhum or other form ° f Siting culti- 

Wl ;: ch * he ,A dministrator may, in consultation with 
7™ 1 .^ reas Committee, entrust to the District Council in the field 
of agriculture, animal husbandry, community development social and 

£ foi- 

namely:- they concern members of the Scheduled Tribes, 

(a) appointment or succession of Chiefs; 

(b) inherita nce of property; . 

® "A” in the citations stands fq.- Are 

[VoL 25] 4 A. M. 12 
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(c) marriage and divorce; and 

(d) social customs. 

OBJECTS AND REASONS 

Clause 29.—This clause enumerates the tion of Jhumming, etc. The Councils may 
functions of the District Councils which in- also make recommendations in regard to 
elude matters of local importance like pri- legislation relating to appointment or suc- 
mary schools, dispensaries, markets and fairs, cession of chiefs, tribal customs, etc.—Gaz. 
provision of drinking water, roads, regula- ot Ind.. 29-11-71. Pt. II. S. 1. Ext., p. 818. 

CHAPTER IV 

PROCEDURE AND STAFF OF DISTRICT COUNCILS 

30. Conduct of business.— A District Council shall conduct its business 
in such manner and in accordance with such procedure as may be prescribed. 

31. Committees —A District Council may, from time to time, appoint 
out of its own body such and so many committees for the efficient discharge 
of its duties as may be necessary. 

32. Officers and staff.— (I) For every District Council there shall be a 
Chief Executive Officer, who shall be appointed by the Administrator. 

(2) If a resolution for removal of the Chief Executive Officer is passed 
at a meeting of the District Council by a majority of not less than two-thirds 
of the total membership of the Council, the Administrator shall remove him 
forthwith. 

(3) The District Council shall appoint such officers and staff as may be 
necessary for the proper and efficient execution of its duties and make re¬ 
gulations for their conditions of service. 

(4) The power of appointing officers and staff (whether temporary or 
permanent) shall be exercised in accordance with the rules framed for the 
purpose by the Administrator. 

(5) The conditions of service applicable to a person immediately before 
his appointment to a post under a District Council shall not be varied to his 
disadvantage except with the previous approval of the Adm.nistrator. 

(6) Every officer or member of staff of a District Council shall be deem¬ 
ed to be a public servant within the meaning of section 21 of the Indian 
Penal Code. 

CHAPTER V 

FINANCE OF DISTRICT COUNCILS AND VESTING OF PROPERTY 


33. Power of taxation.—Notwithstanding anything to the contrary con¬ 
tained in any other law for the time being in force, a District Council 
have the power to levy all or any of the following taxes within the autono¬ 
mous district for which the Council is constituted, that is to say 

(a) taxes on professions, trades, callings and employments; 

(b) taxes on animals, vehicles (other than mechanically propelled vehicles) 


and boats; 

(c) taxes on entry of goods into a market for sale therein and tolls on pas¬ 
sengers and goods carried in ferries; 

(d) taxes for the maintenance of schools, dispensaries or roads; and 

(e) any other tax falling under List II of the Seventh Schedule to the Con¬ 

stitution which the Legislature of the Union territory of Manipur m y, 
by law, empower the District Council to levy. 


34. Levy of fees.— A District Council may fix and levy— 


(a) school fees; and . . 

(b) fees for the use of, or benefits derived from, any of 

services rendered under section 29. 


the works done or 


35. Procedure for imposing taxes.—(1) A District Council may resol 
at a meeting specially convened for the purpose to propose the imposition ot 
any of the taxes mentioned in section 33. 
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(2) When a resolution has been passed, the Council shall publish a notice 
in the Official Gazette and also in the prescribed manner, defining the class 
of persons or description of property proposed to be taxed, the amount or 
rate of tax to be imposed and the system of assessment to be adopted. 

(3) Any person directly or indirectly affected by the proposed tax and 
objecting to it, may, within thirty days from the publication of the notice, 
send his objections in writing to the Council and the Council shall, at a spe¬ 
cially convened meeting, take all such objections into consideration. 

(4) If no objection is sent within the said period of thirty days or if the 
objections received are deemed insufficient, the Council may submit its pro¬ 
posals to the Administrator with the objections, if any, and its decision there¬ 
on. 

(5) The Administrator may then sanction the proposals or refuse to sanc¬ 
tion them or return them to the Council for further consideration. 

(6) When the proposal in respect of a tax has been sanctioned, the Ad¬ 
ministrator shall notify its imposition in the Official Gazette and specify a 
date not later than three months from the date of notification on which the 
lax shall come into force. 


OBJECTS AND REASONS 

I 

Clause 35—This clause relates to the pro- consider the objections, if any and there- 
cedure for the imposition of taxes and pro- after refer the proposal to the Administrator 
vides that >t would be necessary for the Dis- for sanction before imposing the tax — Gaz. 
tnct Council to invite from the public ob- of Ind.. 29-11-71. Pt II, S. 2, Ext., p 819. 
lections to any tax proposed to be imposed, 

36. Abolition or reduction of taxes.— The Administrator may, by notifi¬ 
cation in the Official Gazette, and a District Council may with the previous 
approval of the Administrator by a resolution passed at a meeting specially 
convened for the purpose, abolish or reduce any tax imposed under sec. 33. 

OBJECTS AND REASONS 

1h d e SK& Council—Gaz. ^ P? 

previous approval of the Administrator, to II. S. 2, Ext., p. 819. 

.mH a 37 \u* eC A° V t ery of , taxes and ^es —All arrears of taxes and fees levied 

,T?L thlS ACt ma * be . f ecovered under law for the time being in force 
f the recovery of public dues as if such arrears were public dues. 

bv nn 8 fifi^ Se8Sment and ^® llection of taxes and fees.—A District Council may, 

orte Zn m b ^ determ ™ the * erson * whom any 

j 0r fee shall be assessed and collected and make rules for the assessment 

“a?r er 

fromVdate P o f ,h” „rde S “ b ‘ SeCHOn W ^ be days 

(3) The order passed on the appeal shall be final. 

srsss&srjfjsrz? ^ c ° mcu »** * «**■»■ 

Commissioner, prescribe bv whatTiiL* P^vious approval of the Deputy 
fee shall be payable Y mStabnents and at what times any tax or 

previous approval o^th^AdmS!- A District Council may, with the 

remit or rXeny ax or^ee orex^mJ n ° Wfication the Official Gazetfe 
any description of proper* whoflv or £ 2 of P^sons or 

fee and cancel any such remission, reduction or^empUo^ t0 ta * ° r 
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• 

42. Recoveries of moneys claimable by the Council.— (1) Save as provid¬ 
ed by section 37, all moneys claimable by a District Council may be recover¬ 
ed on an application to a Magistrate having jurisdiction in the area where 
the person from whom the money is claimable may, for the time being, be 
resident, by the distress and sale of any movable property or by the attach¬ 
ment and sale of any immovable property, within the limits of his jurisdic¬ 
tion belonging to such person and the cost of such proceedings shall be re¬ 
coverable in the same manner as the said moneys. 

(2) An application for recovery of money shall be in writing and shall be 
signed by an officer authorised in this behalf by order of'the Chairman of 
the Council. 


43. Council Fund.—(1) All moneys received by or on behalf of a District 
Council under the provisions of this Act or any other law for the time being 
in force shall be credited to a fund which shall be called the ''Council 
Fund” and it shall be held by the District Council in trust for the purposes 
of this Act. 

(2) All expenditure of the council shall be defrayed out of the Council 
Fund. 

(3) The Administrator may make rules for the management of the Coun¬ 
cil Fund and for the procedure to be followed in respect of payment of 
money into the said Fund, the withdrawal of moneys therefrom, the custody 
of moneys therein and any other matter connected with or ancillary to the 
matters aforesaid. 

(4) The accounts of a District Council shall be kept in such form as may 
be prescribed. 

(5) The accounts of a District Council shall be audited in such manner 
as may be prescribed. 

44. Property vested in District Council.— Subject to any order of the 
Adnvnistrator, all property of the nature specified below and situated in the 
autonomous district shall vest in and belong to the District Council for 
which it is constituted and shall, with all other property which may become 
vested in the Council, be under its direction, management and control and 
shall be held and applied for the purposes of this Act— 

(a) all public buildings, constructed or maintained out of the Council Fund; 

(b) all public roads which have been constructed or are maintained out of 
the Council Fund and the stores and other materials thereof and also 
all trees, erections, materials, implements and things provided for such 
roads; 

(c) all land or other property transferred to the District Council by the 
Administrator or by gift, sale or otherwise for public purposes. 


45. Budget.—(1) A District Council shall, on or before a prescribed day 
in each year submit to the Administrator an estimate of the income and ex¬ 
penditure of the Council for the next financial year in such form as may 

be prescribed. , 

(2) The Administrator may, on or before a prescribed day, return the 

estimate of the Council with or without modifications. 

(3) When a budget is returned with modifications under sub-section (2), 
the Council shall consider the proposed modifications, take a decision there 


on and report the same to the Administrator. 

(4) The budget estimate finally adopted by the Council shall be the bud¬ 
get of the District Council. 

(5) Any subsequent alteration in the budget or reappropriation or trans¬ 
fer of provision within the estimate shall be made with the approval of the 
Administrator. 

CHAPTER VI 

CONTROL 


46. Control.— (1) It shall be the duty of the Chairman of a District 
Council to furnish to the Deputy Commissioner a copy of the proceedings of 
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the meetings of the Council and such other information as the Deputy Com¬ 
missioner may require. 

(2) The Deputy Commissioner shall have the power to give to any Dis¬ 
trict Council all such directions as he may consider necessary, in respect of 
subjects, curricula, text books and standards of teaching in schools vested 
wholly or partly in the Council and in schools wholly or partly maintained 
by grants payable from the Council Fund and the Council shall comply with 
such directions. 

(3) The Deputy Commissioner may, by order, and for reasons to be re¬ 
corded, suspend the execution of any resolution or order of any District 
Council or prohibit the doing of any act which is about to be done, or is 
being done, in pursuance of or under cover of any provision of the law re¬ 
lating to the constitution or functions of the District Council, if, in his opinion 
the resolution, order or act is in excess of the powers conferred by law or 
the execution of the resolution or order or the doing of the act is likely to 
lead to a breach of the peace, or to cause annoyance or injury to the public 
or to any class or body of persons: 

Provided that the Council may, within fifteen days of the date of the 
order of the Deputy Commissioner offer such explana’ion as it deems fir in 
relation to the execution of the resolution or order which has been suspend¬ 
ed or the doing of the act has been prohibited. 

% (4) When the Deputy Commissioner makes any order as aforesaid, he 

shall forthwith send a copy of it to the Administrator with a statement of 
the reasons for making it and forward in due course to the Administrator 
the explanation, if any, offered by the Council and the Administrator may, 
thereupon, confirm, modify or rescind the order of the Deputy Commissioner. 


OBJECTS AND REASONS 


Clause 46.—This clause imposes an obliga- 
~® n on the District Councils to make avail¬ 
able to the concerned Deputy Commissioner 
copies of proceedings of its meetings, etc.. 


and defines the nature of control the De¬ 
puty Commissioner and the Administrator 
may exercise, over these bodies.—Gaz. of 
Ind.. 29-11-71, Pt. II, S. 2. Ext., p. 819. 


t S “P ersession the District Council.— (1) If, on receipt of a report 

trom the Deputy Commissioner or otherwise, the Administrator is of opinion 


(a) any District Council is not competent to perform, or persistently makes 
aetauit in the performance of the duties imposed on it by or under 
this Act or any other law; or 

(b) any District Council exceeds or abuses its powers; or 

(C) pos ! tion and credit Position of any District Council is seri- 

ousiy mreatened; or 

(d> cil'carmot ta ? hich t! ? admi "istration of any District Coun¬ 
ts J™ ° n m accordance with the provisions of this Act, 

reL^tSor 0 " ^ ^ blished ’ to « ether with a statement of 

nprinH h , erefor * the Official Gazette, supersede such Council for such 
penod, not exceeding one year, as may be specified in the order: 

claused) It daus^ e ftTo! l dS5 ° f f“ persession as aforesaid under 

££? why^such^der'of “£n 

furthe?‘„ h ot P 4™ d H° f SU P ersessi °” extended for any 

with the Hill Areas Committee. 6 S ‘ X months at a tune m consultation 

Hon % “ y District Com,cil i3 superseded by an order under sub-see- 
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(b) during the period of supersession of the Council, all powers and duties 
conferred and imposed upon the Council by or under this Act or any 
other law shall be exercised and performed by such officer or auth¬ 
ority as. the Administrator may appoint in this behalf; 

(c) all property vested in the Council shall, until it is reconstituted, vest 
in the Central Government; 

(d) before the expiry of the period of supersession, election or nomination, 
as the case may be, of members to the Council shall be held or made 
for the purpose of reconstituting the Council. 

OBJECTS AND REASONS 


Clause 47. — This clause empowers the Ad¬ 
ministrator to supersede a District Council 
for specified periods under the circumstances 
specified in sub-clause (1), and for the exer¬ 


cise of the powers and functions of the Dis¬ 
trict Council during the period it remains 
superseded —Gaz. of Ind., 29-11-71, Pt. II, 
S 2. Ext., p. 819. 


48. Effect of certain provisions during the period when the Hill Areas 
Committee is not functioning.— Where at any time, consequent on the disso¬ 
lution of the Legislative Assembly of the Union territory of Manipur, the 
Hill Areas Committee is not functioning, then, during the period when such 
Committee is not functioning,— 

(i) section 3 shall have effect as if sub-section (3) thereof had been omit¬ 

ted; 

(ii) clause (xvii) of section 29 and the second proviso to sub-section (1) of 
section 47 have effect as if the words "in consultation with the Hill 
Areas Committee” had been omitted therefrom. 


CHAPTER VII 

OFFENCES AND PENALTIES 

49. Penalty for obstruction.— If any person wilfully obstructs a District 
Council or any officer or servant of a District Council or any person auth¬ 
orised by the District Council in the exercise of its powers, he shall be 
punishable with fine which may extend to fifty rupees. 

50. Penalty for entering into any contract with the Council.— If any 
member, officer or other employee of a District Council enters into any con¬ 
tract with the Council, he shall be deemed to have committed an offence 
under section 168 of the Indian Penal Code. 


CHAPTER VIII 

RULES AND BYE-LAWS 

51. Power of Administrator to make rules.— (1) Without prejudice to 
the power to make rules under any other provision of this Act, the Admin¬ 
istrator may, after previous publication make, by notification in the Official 
Gazette, rules for the purpose of carrying out the provisions of this Act. 

(2) In particular and without prejudice to the generality of the forego¬ 
ing power, such rules may— 

(i) regulate the conduct of business of a District Council; 

(ii) prescribe the forms in which the budget estimate is to be prepared and 
the dates for the various stages of its completion; 

(in) determine the language in which the business of a District Council 

will be transacted; , . . 

(iv) regulate the powers of a District Council to transfer property; 

(v) regulate the powers of a District Council to contract and do other 
things necessary for the purposes of its constitution and the mode of 

executing contracts; . , i * 

(vi) regulate the employment, payment suspension and removal of officers 

and staff of a District Council; . , „ . „ , . c 

(vii) protect the terms and conditions of service of Government servants 

transferred to a District Council; 
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(viii) prescribe the forms for statements, registers, estimates and accounts 
of a District Council and regulate the keeping, checking and publica¬ 
tion of such accounts; 

(ix) prescribe the authority by whom and the manner in which the 
accounts of a District Council shall be audited; and 

(x) provide for any other matter for which rules have to be made under 
this Act. 

52. Power to make bye-laws.— (1) Subject to the provisions of this Act 
and of the rules made thereunder, a District Council may make bye-laws to 
provide for all or any of the following matters in the autonomous district 
for which it is constituted or in any part thereof, namely— 

(a) the maintenance and management of schools and grants of stipends and 
scholarships; 

(b) control and administration of dispensaries, their construction and re¬ 
pairs, the supply of medicines and the measures to be taken during 
the prevalence of diseases; 

(c) the protection from pollution of such tanks, springs, wells or parts of 
rivers, streams, channels or water courses as are set apart for drinking 
or culinary purposes; 

(d) any other matter which is necessary for carrying out all or any of the 
provisions of this Act and the rules made thereunder. 

(2) A bye-law made under sub-section (1) shall not have effect until it 
has been confirmed by the Administrator and published in such manner as 
he may direct. 

(3) The Administrator, in conforming a bye-law, may make any change 
therein which appears to him to be necessary. 

53. Penalty for infringement of rules or bye-laws.— (1) In making any 
rule, the Administrator, and in making any bye-law, a District Council, may 
direct that the breach of the same shall be punishable with fine which may 
extend to one hundred rupees and in the case of a continuing breach with 
a further fine which may extend to ten rupees of every day during which 
breach is continued after the offender has been convicted of such breach. 

(2) In default of payment of any fine, the defaulter shall be punishable 
with imprisonment for a term which may extend to fifteen days. 
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STATEMENT OF OBJECTS AND REASONS 


"To maintain the efficiency of the Army 
:t is necessary in India, as in every other 
country, to hold manoeuvres and to practice 
firing in open country from time to time. 
Manoeuvres take place over large areas and 
should preferably be held in different loca¬ 
lities every year. Firing practice is of two 
kinds, either with artillery or with rifles or 
machine-guns. The latter may be sub-divid- 
fifing at targets on a rifle range 
and Held firing, or practice in the open 
coumrv under conditions similar to those of 

fiHn* .n n0€U V es - artiI - er >' Practice and field 
l- a11 involve some invasion of private 
a certain amount of dama-o to 
P.‘ v j f * V f Z veny - bc cause sufficient waste 
land for these purposes dee.- not exi-^ with 
jn reach of cantonments. It follows aho 

be neo n thG imereStS °- f their may 

be necessary to exclude the owners cf the 

a nd from* it for short periods during such 
operations. 


At present with the co-operation of the 
civil authorities, the local military authorities 
come to an agreement with the owners of 
the land, and pay them compensation for any 
damage or inconvenience caused. In England, 
and in most other countries, the military au¬ 
thorities have statutory powers to enable 
them to carry out the essential operations 
referred to above: and a regular procedure is 
prescribed by law' for the assessment and 
payment of compensation for damage and in¬ 
convenience. 

The Indian practice is not altogether satis¬ 
factory from the point of view either of the 
public or of the Army, and it is felt that 
the time has come to regularize it by putting 
it on a legal basis. The object of the Bill 
is to secure this legal authority; and its pro¬ 
visions follow closely those of the Military 
Manoeuvres Act and the Military Lands Act 
in England.*’—Gaz. of India. 1936, Part V, 
page 326. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Act 3 of 1951. 

—Extended by Acts 59 of 1919: 30 of 1950; Regns. 12 of 1962; 6 of 1963; 7 of 1963; 
P of 1965. 


[THE] MANOEUVRES, HELD FIRING AND ARTILLERY 

PRACTICE ACT, 1938 
(ACT 5 OF 1938) a 

[12th March, 1938.] 

An Act to provide facilities for military manoeuvres and for field firing and 
artillery practice. 

Whereas it is expedient to provide facilities for military manoeuvres and 
for field firing and artillery practice; It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1936, Pt. V, p. 326; for 
Report of the Select Committee, see Gaz. of Ind., 1937, Pt. V, p. 272. 

It has been applied to the District of Angul and the Districts of Koraput, the 
Khondmals and the Ganjam Agency tracts, see Orissa Gaz., 1948. Pt. Ill, pages 83 
and 419 respectively: Angul District is now a sub-division of Dhenkanal district. 

This Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act. 1949 (59 of 1949), S. 3 (1-1-1950) and to the States of 
Manipur. Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950, 
(30 of 1950), S. 3 (16—1-1950). Manipur and Tripura are States now and Vindhya 
Pradesh has merged with the State of Madhya Pradesh—see Act 37 of 1956, Sec¬ 
tion 9 (1) (e). See also Act 81 of 1971. Ss. 3 and 4 (30 12-1971). 

The Act is extended to the State of Jammu and Kashmir subject to the provi¬ 
sions contained in the Part B States (Laws) Act, 1951 (3 of 1951)—See J. and K. 
Gaz.. 27-12-1951. Pt. III. page 459. 

Extended to Sikkim—See Gaz. of Ind., 29-7-1983, Pt. II, S. 3 (ii). Ext., p. 4 
(No. 329). 

The Act now extends to the Union Territories of:— 

(i) Goa. Daman and Diu-See Regn. 12 of 1962 (31-1-1963): Enforced in Goa on 

31-1-63, Goa Gaz., 31-1-63, Sr. 1. No. 5. p. 31; 

(ii) Dadra and Nagar Haveli—See Regn. 6 of 1963 (l-«-1965», % 

(iii) Pondicherry—See Regn. 7 of 1963 (1-10-1963); and 

(iv) Laccadive, Minicoy and Amindivi Islands—See Regn. 8 of 1965. The name of 
these islands has been altered. They now are known as Union Territory of 
Lakshadweep—See Act 34 of 1973, S. 3 (1-11-1973). 
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1. Short title and extent.— (1) This Act may be called THE MANOEU¬ 
VRES, FIELD FIRING AND ARTILLERY PRACTICE ACT, 1938. 

(2) It extends to the whole of India a [* * * *]• . , . 

j a ] The words "except Part B States” were omitted by Part B States (Laws) Act. 

1951 (3 of 1951), S. 3 and Sch. (1-4-1951). 


CHAPTER I 

MANOEUVRES 

2. Power of State Government to authorise manoeuvres.— (I) The “[State 
Government] may. by notification in the local Official Gazette, authorise the 
execution of military manoeuvres over any area specified in the notification 
during a specified period not exceeding three months: 

Provided that the same area or any part thereof shall not ordinarily be so 
specified more than once in any period of three years. 

(2) The “[State Government] shall publish notice of its intention to issue 
a notification under sub-section (1) as early as possible in advance of the issue 
of the notification, and no such notification shall be issued until the expiry of 
three months from the date of the first publication of such notice in the local 
Official Gazette. 

(3) The notice required by sub-section (2) shall be given by publication in 
the local Official Gazette and shall also be given throughout the area which 
it is proposed to specify in the notification by publication in the manner 
prescribed by rules made under section 13, and shall be repeated by like 
publication one month and one week as nearly as may be before the com¬ 
mencement of the manoeuvres. 

[a] Substituted for the words "Provincial Government" by A.L.O., 1950. 


3. Powers exercisable for purposes of manoeuvres.— (11 Where a notifi¬ 
cation under sub-section (1) of section 2 has been issued, such persons as are 
included in the military forces engaged in the manoeuvres may, within the 
specified limits and during the specified periods,— 

(a) pass over, or encamp, construct military works of a temporary charac¬ 

ter, or execute military manoeuvres on, the area specified in the notifi¬ 
cation, and " 

(b) supply themselves with water from any source of water in such area: 
Provided that nothing herein contained shall authorise the taking of water 

from any source of supply, whether belonging to a private owner or a public 
authority, of an amount in excess of the reasonable requirements of the 
military forces or of such amount as to curtail the supply ordinarily required 
by those entitled to the use of such water supply. 

(2) The provisions of sub-section (1) shall not authorise entry on or inter¬ 
ference with any well or tank held sacred by any religious community or any 
place of worship or ground attached thereto except for the legitimate purpose 
r ?“ er j"8 Prayers or any place or building reserved or used for the disposal 
of the dead or any dwelling house or premises attached thereto or any edu- 

carrvinff “* tlt V t,on * fac * ory * workshop or store or any premises used for the 
Around 8 of my . trade ' business or manufacture or any garden or pleasure 

SKSl” 5 " 1 as der,ned in seclion 2 of lhe Ancient Monu ‘ 

mand nhS ° fficer . Commanding to repair damage.- The Officer in Cora- 
used nndir 1 y ^ engaRed in the manoeuvres shall cause all lands 

as fa r as ' a cL P rr S | C ?K ferred by this Chapter to be restored - as s °°n and 
as iar as practicable, to their previous condition. 

nJL*?* lo compensation for damage caused by manoeuvres.— Where a 
vrefcomnpn SS * ed S i ction 2 authorises the execution of military manoeu- 

dama^o ^r t>0n Shal be payable from the Defence Estimates for any 
dgmage^person or .property or interference with rights or privileges arising 


'•A’‘ In the citations stands for AIR 
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from such manoeuvres including expenses reasonably incurred in protecting 
person, property, rights and privileges. 

6. Method of assessing compensation.— (1) The Collector of the district 
in which any area utilized for the purpose of manoeuvres is situated shall 
depute one or more Revenue Officers to accompany the forces engaged ir. the 
manoeuvres for the purpose of determining the amount of any compensation 
payable under section 5. 

(2) The Revenue Officer shall consider all claims for compensation under 
section 5 and determine, on local investigation and where possible after hear¬ 
ing the claimant, the amount of compensation, if any, which shall be awarded 
in each case; and shall disburse on the spot to the claimant the compensation 
so determined as payable. 

(3) Any claimant, dissatisfied with a refusal of the Revenue Officer to 
award him compensation or with the amount of compensation awarded to him 
by the Revenue Officer, may, at any time within fifteen days from the com¬ 
munication to him of the decision of the Revenue Officer, give notice to the 
Revenue Officer of his intention to appeal against the decision. 


(4) Where any such notice has been given, the Collector of the district 
shall constitute a commission consisting of himself as chairman, a person 
nominated by the Officer Commanding the forces engaged in the manoeuvres 
and two persons nominated by the District Board, and the commission shall 
decide all appeals of which notice has been given. 

(5) The commission may exercise its powers notwithstanding the absence 
of any member of the commission, and the chairman of the commission shall 
have a casting vote in the case of an equal division of opinion. 

(6) The decision of the commission shall be final and no suit shall lie in 
any Civil Court in respect of any matter decided by the commission. 

(7) No fee shall be charged in connection with any claim, notice, appeal 
application or document filed before the Revenue Officer, Collector or the 
commission under this section. 


OBJECTS AND REASONS 


"We have re-drafted the provisions dealing 
with assessment of compensation. We have 
provided that a Revenue Officer shall in all 
cases accompany the forces in order to 
determine on the spot and where possible in 
the presence of the claimant the amount of 
compensation payable and to pay it forth¬ 
with. We have also provided for appeals 

7. Offences.— If, within the area 
notification under sub-section (1) 


from awards so made to a commission of 
which the Collector of the District shall be 
chairman, and" which shall contain in the 
persons of two members of the District Board 
representatives of the local inhabitants who 
may be expected to be familiar with local 
conditions."—S. C. R. 


and during the period specified in a 
of section 2, any person— 

(a) wilfully obstructs or interferes with the execution of the manoeuvres, 


or 

(b) without due authority enters or remains in any camp, or 

(c) without due authority interferes with any flag or mark or any apparatus 
used for the purposes of the manoeuvres, 

he shall be punishable with fine which may extend to ten rupees. 


CHAPTER II 

FIELD FIRING AND ARTILLERY PRACTICE 

8. Definitions. — In this Chapter— 

fal "field firinc” includes air armament practice; , 

(b) "notified area" means an area defined in a notification issued under 

sub-section (1) of section 9. 

9. Power of State Government to authorise field firing and ^n^Offidal 
tice.- (1) The “(State Government] may, by notification in the lQcal Off^al 
Gazette, define any area as an area within which for a specified terra of 
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years the carrying out periodically of field firing and artillery practice may 
be authorised. 

(2) The “[State Government] may, by notification in the local Official 
Gazette, authorise the carrying out of field firing and artillery practice 
throughout a notified area or any specified part thereof during any period or 
periods specified in the notification. 

(3) Before any notification under sub-section (2) is issued, the “[State Gov¬ 
ernment] shall publish notice of its intention to issue such notification as 
early as possible in advance of the issue of the notification, and no such noti¬ 
fication shall be issued until the expiry of two months from the date of the 
first publication of the notice in the local Official Gazette. 

(4) The notice required by sub-section (3) shall be given by publication in 
the local Official Gazette and shall also be given throughout the notified area 
by publication in some newspaper circulating in and in the language common¬ 
ly understood in that area and by beat of drum and by affixation in all pro¬ 
minent places of copies of the said notice in the language of the locality and 
in such other manner as may be prescribed by rules made under section 13 
and shall be repeated by like publication one week as nearly as may be be¬ 
fore the commencement of the period or of each period specified in the notifi¬ 
cation: 

Provided that the fact of the said beat of drum and affixation shall be 
verified in writing by one headman and two other literate inhabitants of the 
locality and provided further that such notice by the beat of drum shall be 
given seven and two days as nearly as may be before the commencement of 
such field firing and artillery practice. 

[a]Substituted for the words "Provincial Government’’ by A.L.O., 1950. 


J®- Powers exercisable for purposes of field firing and artillery practice.— 
(1) Where a notification under sub-section (2) of section 9 has been issued, 
such persons as are included in the forces engaged in field firing or artillery 

prachce may, within the notified area or specified part thereof during the spe¬ 
cified penod or periods,— 

(a) carry out field firing and artillery practice with lethal missiles, and 

b cSrl S f JeCt !° th o P"*™ 0 "* of sections 3 and 4. any of the rights 
conferred by section 3 on forces engaged in military manoeuvres: 

provisi .°P s of sob-section (2) of section 3 shall not debar 
situated in an area '? i } h \ any P lace specified “ that sub-section, if it is 

sectfon to the e x ten t a dan8er 20ne under sub-section (2) of this 

of persons and domestic anTmals neCKSary ‘ he eXclusi ° n from « 

adequate^w^rninH^shan'be « ^ ST °t * dwel,i " 8 h ° use °<™P- d * women 

effected after such wrrnt/ ’;K 8h 3 local inhabila "< and entry shall be 
the locality 8 ,n ‘ he presence of l ' vo respectable inhabitants of 

with* tIe'notTfied' areTor^ecifiM '°T , e " 8a8ed in <“>* suah Practice may, 

do^st^^^nalsT^iuring^h^tone^ ^h”and 
taking place o?lethal missUes is 

case ^of fi^KandTrtm! pr0visi ?. ns of sections 5 and 6 shall apply in the 
manoeuvres: * arhUe,y practice as th ^ «P P ly in the case of LitaS 


compensation unde f this section sha11 delude 
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tion for any loss of employment or deterioration of crops resulting from any 
such exclusion or removal. 

12. Offences.— If, during any period specified in a notification issued 
under sub-section (2) of section 9, any person within a notified area— 

(a) wilfully obstructs or interferes with the carrying out of field firing or 
artillery practice, or 

(b) without due authority enters or remains in any camp, or 

(c) without clue authority enters or remains in any area declared to be a 

danger zone at a time when entry thereto is prohibited, or 

(d) without due authority interferes with any flag or mark or target or any 
apparatus used for the purposes of the practice, 

he shall be punishable with fine which may extend to ten rupees. 

CHAPTER III 

GENERAL 

13. Power to make rules.— The a [State Government] may, by notifica¬ 
tion in the local Official Gazette, make rules— 

fa) prescribing the manner in which the notices required by sub-section (2) 
of section 2 and sub-section (3) of section 9 shall be published in the 
areas concerned: 

(b) regulating the use under this Act of land for manoeuvres or field firing 
and artillery practice in such manner as to secure the public against 
danger and to enable the manoeuvre, or practice, to be carried out 
without interference and with the minimum inconvenience to the in¬ 
habitants of the areas affected; 

(c) regulating the procedure of the Revenue Officers and commissions refer¬ 
red to in section (3 in such manner as to secure due publicity regarding 
the method of making claims for compensation and preferring appeals 
from original awards of compensation, the expeditious settlement of 
claims and of appeals and the payment of compensation so far as pos¬ 
sible direct to the claimants; and 

(d) defining the principles to be followed by the Revenue Officers and com¬ 
missions referred to in section 6 in assessing the amount of compensa¬ 
tion to be awarded. 

[a] Substituted for the words "Provincial Government” by A.L.O., 1950. 
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[THE] MARINE INSURANCE ACT, 1963 
(ACT NO. 11 OF 1963)® 

[18th April, 1963 ] 

An Act to codify the law relating to marine insurance. 

Be it enacted by Parliament in the Fourteenth Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of India, 20-2-1959, Pt. II, S. 2, 
Ext., p. 145 and for Joint Committee Report, see Gaz. of India, 28-2-1963 
Pt. II. S 2. Ext, p. 95. 

1. Short title and commencement.— ( 1 ) This Act may be called THE 
MARINE INSURANCE ACT, 1963. 

(2) It shall come into force on such date 0 as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The date appointed is 1-8-1963 — see Gaz. of India, 13-7-1963, Pt. II S. 3 (ii), 
p. 2183. 


2. ^ Definitions.— In this Act, unless the context otherwise requires,— 

(a) contract of marine insurance” means a contract of marine insurance as 
defined by section 3; 

(b) freight” includes the profit derivable by a ship-owner from the em¬ 
ployment of his ship to carry his own goods or other movables, as well 
as freight payable by a third party, but does not include passage money; 

(c) "insurable property” means any ship, goods or other movables which 
are exposed to maritime perils; 

(d) "marine adventure” includes any adventure where— 

(i) any insurable property is exposed to maritime perils; 

(ii) the earnings or acquisition of any freight, passage money, commis¬ 
sion, profit or other pecuniary benefit, or the security for any 
advances, loans, or disbursements is endangered by the exposure of 
insurable property to maritime perils; 

(iii) any liability to a third party may be incurred by the owner of, or 
other person interested in or responsible for, insurable property by 
reason of maritime perils; 

(e) "maritime perils” means the perils consequent on, or incidental to, the 
navigation of the sea, that is to say, perils of the sea, fire, war perils, 
pirates, rbvers, thieves, captures, seizures, restraints and detainments of 
princes and peoples, jettisons, barratry and any other perils which are 
either of the like kind or may be designated by the policy; 

(f) "movables” means any movable tangible property, other than the ship. 

and includes money, valuable securities and other documents; 


(g) "policy” means a marine policy; 

(h) "ship” includes every description of vessel used in navigation; 

(i) "suit” includes counter-claim and set-off. 


OBJECTS AND REASONS 


Clause 2.— (i) The Committee are of the 
opinion that in order to make the definition 
clause more comprehensive, the definitions of 
the following terms which occur in clauses 3 


and 5 may be transferred to this clause in a 
suitable form:— 

(a) contract of marine insurance 

(b) insurable property 


Section 2 (d) 

(1) Contract of marine insurance — Non¬ 
delivery of goods not due to maritime perils 
— No marine adventure took place — Insur¬ 
ance Company is not liable for non-delivery 
of goods. ILR (1974) 2 Ker 649(662) (DB). 

Section 2 (e) 

S ) Barratry includes every wrongful act 
ully committed by the master or crew of 


a ship to the prejudice of the owmer or, as 
the case may be, the charterer; jettison is the 
throwing overboard of goods from necessity 
to lighten the vessel in a storm, or to pre¬ 
vent capture or any other sufficient cause. It 
is the simplest and oldest instance of general 
average — Jowitt’s Dictionary of English 
Law, 1959 Edn., pp. 215 and 1010 respective¬ 
ly- 
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(c) marine adventure 

(d) maritime perils. 

(ii) The Committee also feel that the term 
'ship* should be so defined as to cover all 
vessels used in navigation. A definition to 
this effect has been added. 

(iii) Other changes made by the Committee 
in the clause and the reasons therefor are 
as follows:— 


{Sa 3-5] 191 

(a) the word 'action’ has been substituted 
by ’suit’ as the latter is an accepted 
expression: 

ib) the definition of the term "broker" has 
been deleted consequent to the deletion 
of original clauses 55 and 56.—J.C.R.— 
Gaz. of Ind.. 28-2-1963, Pt. II, S. 2, 
Ext., p. 95. 


MARINE INSURANCE 

3. Marine insurance defined.— A contract of marine insurance is an 
agreement whereby the insurer undertakes to indemnify the assured, in the 
manner and to the extent thereby agreed, against marine losses, that is to say, 
the losses incidental to marine adventure. 


4. Mixed Sea and Land Risks.— (1) A contract of marine insurance may, 
by its express terms, or by usage of trade, be extended so as to protect the 
assured against losses on inland waters or on any land risk which may be in¬ 
cidental to any sea voyage. 

(2) Where a ship in course of building or the launch of a ship, or any ad¬ 
venture analogous to a marine adventure, is covered by a policy in the form 
of a marine policy, the provisions of this Act, in so far as applicable, shall 
apply thereto, but, except as by this section provided, nothing in this Act 
shall alter or affect any rule of law applicable to any contract of insurance 
other than a contract of marine insurance as by this Act defined. 

Explanation.— 'An adventure analogous to a marine adventure' includes 
an adventure where any ship, goods or other movables are exposed to perils 
incidental to local or inland transit. 


OBJECTS AND REASONS 

J he J Con } mittee ?re of , the ables are exposed to perils incidental to local 
view that an adventure analogous to a or inland transit An exolamtinn hoc .u„ rn 

!Z'l!l VentUre shoifid Include an adven- fore, been added tothis*effect-JC R -Gaz' 
ture where any ship, goods or other move- of md.. 28-2-1963. Pt. II. S 2 Ext.' p. S6 

,, La , W ( Ul mariDe j^enture.- Subject to the provisions of this Act 
insu7ance manne adVentUre may be the sub J ect * of a contract of marine 

OBJECTS AND REASONS 


Clause 5.— As a consequence of the in¬ 
clusion of the definitions of the terms 
marine adventure’’, "insurable property” 


Section 3 

(1) The losses against which a merchant or 
shipowner is not protected by insurance in 
England in the usual form are: (i) Acts of the 
Government; (ii) Breaches of revenue law; 
(m) Breaches of the law of nations; (iv) Con¬ 
sequences of deviation; (v) All loss arising 
from unseaworthiness; (vi) All loss arising 
out of unusual protraction of the voyage; (vli) 

whe^ H 'L hlcb , toe shipowner is liable 
when he does damages to others- (viii) 
Average clause. For connotation of ’Average’ 

Edn.! 0 ^!? DiCti ° nary ° f English Law, 19859 

deUve^"^ 8 ? S f raarine insurance — Non- 
_. N 0 r ^na*i.ff > °d? 1,01 due to maritime perils 
-No marine adventure took place - Insur- 

, is " ot liab le *or non-delivery 
of goods. ILR (1974) 2 Ker 649(862) (DB). 

Ix Section A 

of £2“*? by land aan be a subject-matter 
(lift insurance. A 1957 Cal 190(197) : 98 
CalU 108 •• 1983 MPLJ 8Q4(815)(DB). 


^V ma £ itim< \ 4 P , erils ’’ in clause 2 - sub-clause 

fiiWs. Writ’s - Ind - 


P»E, I X? uranc 5 . Company undertaking t< 
carry the goods to the places of deetinatior 
by railway, motor and lorry, etc., coverini 

S n to U rin ri m 3 « inc l uding non-delivery, intend 
ed to do marine insurance business withir 
toe meaning of Se J; tion 2 (13-A) of the Insur 

?° 4116 policies must be regard- 
marine insurance policies and so thei 

”t£ T V Provisions of Se^ 

r 

tion 4 (2), the provisions of the Act corres 
pond^ n 5 .0 Section 135-A, Tester 0,“™ 
Act apply to cases of local or pureb 
transit if covered by a policy in thl 
forni of marine policy. A 1971 Cal 494(503 
UJd). 


i 
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INSURABLE INTEREST 

6. Avoidance of wagering contracts.— (1) Every contract of marine insur¬ 
ance by way of wagering is void. 

(2) A contract of marine insurance is deemed to be a wagering contract— 

(a) where the assured has not an insurable interest as defined by this Act, 
and the contract is entered into with no expectation of acquiring such 
an interest; or 

(b) where the policy is made "interest or no interest”, or "without further 
proof of interest than the policy itself", or "without benefit of salvage 
to the insurer", or subject to any other like term: 

Provided that, where there is no possibility of salvage, a policy may be 
effected without benefit of salvage to the insurer. 

OBJECTS AND REASONS 

Clause 6.— The Committee are of the —J. C. R.—Gaz of Ind.. 28-2-1963, Pt. II, 
opinion that the word 'gaming' in sub-clauses S. 2. Ext., p. 96. 

(1) and (2) should be deleted as unnecessary 

7. Insurable interest defined.— (1) Subject to the provisions of this Act, 
every person has an insurable interest who is interested in a marine adven¬ 
ture. 

(2) In particular a person is interested in a marine adventure where he 
stands in any legal or equitable relation to the adventure or to any insurable 
property at risk therein, in consequence of which he may benefit by the safety 
or due arrival of insurable property, or may be prejudiced by its loss, or by 
damage thereto, or by the detention thereof, or may incur liability in respect 
thereof. 

8. When interest must attach.— (1) The assured must be interested in 
the subject-matter insured at the time of the loss, though he need not be in¬ 
terested when the insurance is effected; 

Provided that, where the subject-matter is insured "lost or not lost”, the 
assured may recover although he may not have acquired his interest until 
after the loss, unless at the time of effecting the contract of insurance the 
assured was aware of the loss, and the insurer was not. 

(2) Where the assured has no interest at the time of the loss, he cannot 
acquire interest by any act or election after he is aware of the loss. 

9. Defeasible or contingent interest.— (1) A defeasible interest is insu¬ 
rable, as also is a contingent interest. 

(2) In particular, where the buyer of goods has insured them, he has an 
insurable interest, notwithstanding that he might, at his election, have reject¬ 
ed the goods, or have treated them as at the seller's risk, by reason of the 
latter's delay in making delivery or otherwise. 

10. Partial interest.— A partial interest of any nature is insurable. 

11. Reinsurance.— (1) The insurer under a contract of marine insurance 
has an insurable interest in his risk, and may reinsure in respect of it. 

(2) Unless the policy otherwise provides, the original assured has no right 
or interest in respect of such reinsurance. 


Section C 

(1) English Marine insurance (Gambling 
Policies) Act, 1909 (c. 12) prohibits what are 
called 'p. p i-’ (policy proof of interest) 
policies as provided here. Sea Insurance 
policies are liable to stamp duty — See Indian 
Stamp Act, 1899, Sch. I, Art. 47. 

Section 8 

(1) A policy known as "Warehouse to 
Warehouse Policy" covers all risks commenc¬ 
ing from the point of time when the goods 


leave the warehouse of the exporter until 
the point of time when it reaches the ware¬ 
house of the assured. If the policy covers all 
risks, the enumeration of the various risk 
thereafter would be mere illustrative and not 
exhaustive. Where one of the perils insured 
against was “rust" and rusting took place 
after the goods left the warehouse of the 
exporter but before it reached the warehouse 
of the assured, the insurance company was 
held liable. ILR (1973) 2 Cal 392(403, 405). 
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12. Bottomry.— The lender of money on bottomry or respondentia has 
an insurable interest in respect of the loan. 

13. Master's and Seamen s Wages.— The master or any member of the 
crew of a ship has an insurable interest in respect of his wages. 

14. Advance freight.— In the case of advance freight, the person advanc¬ 
ing the freight has an insurable interest, in so far as such freight is not re¬ 
payable in case of loss. 

15. Charges of insurance.— The assured has an insurable interest in the 
charges of any insurance which he may effect. 

1G. Quantum of interest.— (1) Where the subject-matter insured is mort¬ 
gaged, Ihe mortgagor has an insurable interest in the full value thereof, and 
the mortgagee has an insurable interest in respect of any sum due or to be¬ 
come due under the mortgage. 

(2) A mortgagee, consignee, or other person having an interest in the 
subject-matter insured may insure on behalf and for the benefit of other per¬ 
sons interested as well as for his own benefit. 

(3) The owner of insurable property has an insurable interest in respect 
of the full value thereof, notwithstanding that some third person may have 
agreed, or be liable to indemnify him in case of loss. 

17. Assignment of interest.— Where the assured assigns or otherwise 
parts with his interest in the subject-matter insured, he does not thereby 
transfer to the assignee his rights under the contract of insurance, unless 
there be an express or implied agreement with the assignee to that effect. 

But the provisions of this section do not affect transmission of interest by 
operation of law. * 

INSURABLE VALUE 

18. Measure of insurable value.— Subject to any express provision or 
valuation in the policy, the insurable value of the subject-matter insured 
must be ascertained as follows:— 

(1) In insurance on ship, the insurable value is the value, at the commence¬ 
ment of the risk, of the ship, including her outfit provisions, and stores 
for the officers and crew, money advanced for seamen’s wages, and other 
disbursements if any incurred to make the ship fit for the voyage or 
adventure contemplated by the policy, plus the charges of insurance 
upon the whole: . 

The insurable value, in the case of a steamship, includes also the machinery, 
boilers, and coals and engine stores if owned by the assured; in the 
case of a ship driven by power other than steam includes also the 
machinery and fuels and engine stores, if owned by the assured- and 
in the case of a ship engaged in a special trade, includes also the ordi¬ 
nary fittings requisite for that trade: 


Section 12 

(1) Bottomry is a species of mortgage or 
hypothecation of a ship by which her keel 
or bottom is pledged, while respondentia 
means the hypothecation of cargo or goods 
on board a ship as security for the repay¬ 
ment of a loan. The term respondentia is now 
seldom used and the expression 'bottomry' is 
generally employed whether the vessel or the 
cargo or both be the security — see Jowitt’s 
Dictionary of English Law, 15th Edn., pp. 269. 

Section 14 

fri 1 ) W ? ere L a hill of lading states that 
Height has been pre-paid by the consignor 




and the assured does not show that he hac 
supplied the consignor with the necessary 
amount of money to advance the freight it 
is the consignor who would have insurable 

(402^ St W ,hm S ' 14 ' ILR (1973 1 2 Cal 392 

Section 16 

(1) An assured is not required to prove ab« 
solute ownership of the goods in order tc 

Wq? S ,est of havin ® an insurable in¬ 
terest. When it was established that the as¬ 
sured was a consignee of tH5 goods in ques- 
ti°n he had an insurable interest in the 

392(402^ VirtUe ° f S ' 16 (2) ' (1973) 2 Cal 


-aHy-; 

^[Vol, 25] 4 A. M. 13 


"A" l n the citations stands for AIR 
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(2) In insurance on freight, whether paid in advance or otherwise, the insur¬ 

able value is the gross amount of the freight at the risk of the assured 
plus the charges of insurance: ’ 

(3) In insurance on goods or merchandise, the insurable value is the prime 
cost of the property insured, plus the expenses of and incidental to 
shipping and the charges of insurance upon the whole: 

(4) In insurance on any other subject-matter, the insurable value is the 
amount at the risk of the assured when the policy attaches, plus the 
charges of insurance. 


OBJECTS AND REASONS 

Clause 18.— The Committee feel that in than steam. The clause has been amended 
connection with the ascertainment of insur- accordingly— J.C.R —Gaz. of Ind 28-2-1963 
able value, provision should be made to Pt. II. S. 2. Ext., p. 96 
cover cases of ships driven by power other 

DISCLOSURE AND REPRESENTATIONS 

19. Insurance is uberrimae fidei.— A contract of marine insurance is a 
contract based upon the utmost good faith, and if the utmost good faith be 
not observed by either party, the contract may be avoided by the other party. 

20. Disclosure by assured.— (1) Subject to the provisions of this section, 
the assured must disclose to the insurer, before the contract is concluded, 
every material circumstance which, is known to the assured, and the assured 
is deemed to know every circumstance which, in the ordinary course of busi¬ 
ness, ought to be known to him. If the assured fails to make such disclosure, 
the insurer may avoid the contract. 

(2) Every circumstance is material which would influence the judgment 
of a prudent insurer in fixing the premium, or determining whether he will 
take the risk. 


(3) In the absence of inquiry the following circumstances need not be 
disclosed, namely:— 


(a) any circumstance which diminishes the risk, 

(b) any circumstance which is known or presumed to be known to the in¬ 
surer. The insurer is presumed to know matters of common notoriety 
or knowledge, and matters which an insurer in the ordinary course of 
his business as such, ought to know; 

(c) any circumstance as to which information is waived by the insurer; 

(d) any circumstance which it is superfluous to disclose by reason of any 
express or implied warranty. 

(4) Whether any particular circumstance, which is not disclosed, be 
material or not is, in each case, a question of fact. 

(5) The term "circumstance” includes any communication made to, or 
information received by, the assured. 

21. Disclosure by agent effecting insurance.— Subject to the provisions 
of the preceding section as to circumstances which need not be disclosed, 
where an insurance is effected for the assured by an agent, the agent must 
disclose to the insurer— 

(a) every material circumstance which is known to himself, and an agent 
to insure is deemed to know every circumstance which in the ordinary 
course of business ought to be known by, or to have been communi¬ 
cated to, him; and 


-- 

Section 19 

(1) A contract is said to be uberrimae 
fidei when the promisee is bound to communi¬ 
cate to the promisor every fact or circum¬ 
stance which nuy influence him in deciding 
whether to enter into the contract or not. 
Such contracts are those entered into between 
persons of a particular relationship, as guar¬ 


dian and ward, solicitor and client, insurer 
and insured—Jowitt. 

Section 20 

(1) Non-disclosure is an offence of sup¬ 
pression or omission to do something. If what 
is stated turns out to be untrue, then it is not 
a case 6f omission or suppression of any¬ 
thing. ILR (1973) 2 Cal 392(416). 
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(b) every material circumstance which the assured is bound to disclose, un¬ 
less it comes to his knowledge loo late to communicate it to the agent. 


22. Representations pending negotiation of contract.— (1) Every material 
representation made by the assured or his agent to the insurer during the 
negotiations for the contract, and before the contract is concluded, must be 
true. If it be untrue the insurer may avoid the contract. 


(2) A representation is material which would influence the judgment of a 
prudent insurer in fixing the premium, or determining whether he will take 
the risk. 

(3) A representation may be either as to a matter of fact, or as to a mat¬ 
ter of expectation or belief. 


(4) A representation as to a matter of fact is true, if it be substantially 
correct, that is to say, if the difference between what is represented and 
what is actually correct would not be considered material by a prudent in¬ 
surer. 

(5) A representation as to a matter of expectation or belief is true if it 
be made in good faith. 

(6) A representation may be withdrawn or corrected before the contract 
is concluded. 


(7) Whether a particular representation be material or not, is, in each 
case, a question of fact. 


23. When contract is deemed to be concluded.— A contract of marine 
insurance is deemed to be concluded when the proposal of the assured is ac¬ 
cepted by the insurer, whether the policy be then issued or not; and for the 
purpose of showing when the proposal was accepted, reference may be made 
1o the slip, covering note or other customary memorandum of the contract, 

. although it be unstamped. 

OBJECTS AND REASONS 

Clause 23.—The Committee are of the randa. The clause has been amended ac- 
opinion that as in the English Act mention cordingly.—J.C.R. Gaz. of Ind.. 28-2-1963, Pt. 
may be made of not only covering notes but II, S 2. Ext., p. 96. 
also slips as illustrative of customary memo- 

THE POLICY 

24. Contract must be embodied in policy.— A contract of marine insu¬ 
rance shall not be admitted in evidence unless it is embodied in a marine 
pplicy in accordance with this Act. The policy may be executed and issued 
either at the time when the contract is concluded, or afterwards. 

25. What policy must specify.— A marine policy must specify— 

(1) the name of the assured, or of some person who effects the insurance 
on his behalf; 

(2) the subject-matter insured and the risk insured against; 


Section 24 

(1) A Liberian Corporation, whose business 
was carried on from Dubai insured their 
Small Cargo vessel against war and marine 
risks under a policy issued by the Kuwaiti 
Insurance company the form of policy was 
based upon the Llyod’s Standard form of 
marine policy with modifications but gave 
Kuwait as the place of issue and provided 
the claims to be payable there. There was no 
provision in the policy as to the law which 
was to govern the contract. The vessel was 
detained by Saudi Arabian authorities for an 
offence of attempting to smuggle oil and the 
master and the crew inprisoned for some 
months. Corporation claimed the total con- 
"fuctive loss of the vessel under the In¬ 
stitute War and Strike Clauses which formed 


part of the policy. Held that the proper law 
of contract was English Law since the provi¬ 
sions of the policy taken as a whole by neces¬ 
sary implication led to the inevitable conclu¬ 
sion that it was the parties’ intention that 
their mutual rights and obligations under it 
should be determined in accordance with the 
English Law of marine insurance. (1983) 3 
WLR 241(247, 249, 250, 253, 255) (English 

case). 

Section 25 (2) 


(1) Marine Insurance Policy — Added 
words in printed policy override printed 
words and express final intention of parties. 
A 1974 Mad 257(259): 87 MadLW 10 (DB). 

( 2 ) Shipowners insuring the fleet of vessels 
against loss of freight caused by perils of the 
sea under a time policy of marine Insurance 
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(3) the voyage, or period of time, or both, as the case may be, covered 
by the insurance; 

(4) the sum or sums insured; 

(5) the name or names of the insurer or insurers. 

26. Signature of insurer.—(1) A marine policy must be s : gned by o # r 
on behalf of the insurer. 

(2) Where a policy is subscribed by or o n behalf of two or more insu¬ 
rers, each subscription, unless the contrary be expressed, constitute a dis¬ 
tinct contract with the assured. 

OBJECTS AND REASONS 

Clause 26.—The Committee feel that in not necessary. The clause has. therefore 
view of the provisions contained in sec- been amended accordingly—J.C.R Gaz of 
tion 46 of the Companies Act. 1956 the pro- Ind . 28-2-1963. Pt. II. S. 2. Ext., p’ 96. 
viso relating to a seal of a corporation is 

27. 'Noyage and time policies.— (1) Where the contract is to insure the 
subject-matter at and from, or from one place to another or others, the po-- 
licy is called a "voyage policy”, and where the contract is to insure the sub¬ 
ject-matter for a definite period of time, the policy is called a "time policy". 

A contract for both voyage and time may be included in the same policy. 

(2) A time policy which is made for any time exceeding twelve months 
is invalid. 

OBJECTS AND REASONS 

Clause 27.—The Committee feel that the cessary. This reference has. therefore, been 
reference to sub-section (2) of section 7 of deleted.—J.C.R. Gaz. of Ind.. 28-2-1963. Pt. II, 
the Indian Stamp Act. 1899 is now not ne- S. 2. Ext., p. 96. 

28. Designation and subject-matter.— (1) The subject-matter insured 
must be designated in a marine policy with reasonable certainty. 

(2) The nature and extent of the interest of the assured in the subject- 
matter insured need not be specified in the policy. 

(3) Where the policy designates the subject-matter insured in general 
terms, it shall be construed to'apply to the interest intended by the assured 
to be covered. 

(4) In the application of this section regard shall be had to any usage 
regulating the designation of the subject-matter insured. 

29. Valued policy.— (1) A policy may be either valued or unvalued. 

^ (2) A valued policy is a policy which specifies the agreed value of the 

subject-matter insured. 


Section 25 (2) (contd.) 

which incorporated the time Clause (cl. 8) of 
the Institute Times Clauses Freight — Time 
Charter clause exempting the insurers from 
liability an respect of any claim "consequent 
on loss of time" arising from a peril of the 
Sea — During the currency of the policy, the 
vessels sustaining damage by peril of the 
Sea namely breakdown of machinery and 
stranding and had to be repaired—During the 
period of repairs the vessel was off-hire — 
Shipowners claiming the hire withheld under 
the off-hire clause in the charter during the 
period of repairs — Held that the loss of 
freight by shipowners during such a period 
was consequent on loss of time within the 
meaning of time charter clause and shipow¬ 
ners’ claim for lost hire was excluded from 
the cover of the policy by virtue of the time 
charter clause. (1977) 1 All ER 625(627, 630): 
(1976) 3 WLR 45 (English Case). 

Section 27 

(1) Ship insured "at and from or for the 
Period" from April 21, 1975 to April 20, 1976 


— Policy containing inter alia a warranty as 
follows (a) trading within Persian Gulf but 
including one delivery from Singapore to Pen¬ 
sion Gulf on its own steam sailing on or about 
April 21. 1975, (b) Panamanian load line and 
maintained, (c) subject to satisfactory con¬ 
dition survey by approved surveyors — Ship 
encountering rough weather between Singa¬ 
pore and Colombo where she had incurred ex¬ 
tensive repairs at Colombo and subsequently 
left for Damman on Sept. 8, 1975 some 15 
miles off the coast of Iran the vessel ran 
aground and listed to portside and capsized — 
Total loss as a result of the perils of the sea 
not disputed. Held that unseaworthiness will 
only be a defence available to underwriters 
if the ship was insured under a voyage policy 
and not a time policy and that the policy in 
the case was not a time policy simpliciter 
but was a mixed policy affording a cover of 
12 months attaching as from and on the 
voyage from Singapore or Persian Gulf. 
(1982) 2 Malayan LJ 2(5). 
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(3) Subject to the provisions of this Act, and in the absence of fraud, the 
value fixed by the policy is, as between the insurer and assured conclusive 
of the insurable value of the subject intended to be insured, whether the 

loss be total or partial. . . , ,, ,. „ 

(4) Unless the policy otherwise provides, the value fixed by the poucy 

is not conclusive for the purpose of determining whether there has been a 
constructive total loss. 


30. Unvalued policy.—An unvalued policy is a policy which does not 
specify the value of the subject-matter insured, but subject to the limit of 
the sum insured, leaves the insurable value to be subsequently ascertained, 
; n the manner hereinbefore explained. 


31. Floating policy by ship or ships.— (1) A floating policy is a policy 
which describes the insurance in general terms, and leaves the name or 
names of the ship or ships and other particulars to be defined by subsequent 
declaration. 

(2) The subsequent declaration or declarations may be made by endorse¬ 


ment on the policy, or in other customary manner. 

(3) Unless the policy otherwise provides, the declarations must be made 
in the order of dispatch or shipment. They must, in the case of goods, com¬ 
prise all consignments within the terms of the policy, and the value of the 
goods or other property must be honestly stated, but an omission or errone¬ 
ous declaration may be rectified even after loss or arrival, provided the omis¬ 


sion or declaration was made in good faith. 


(4) Unless the policy otherwise provides, where a declaration of value is 
not made until after notice of loss or arrival, the policy must be treated as 
an unvalued policy as regards the subject-matter of that declaration. 


32. Construction of terms in policy.— (1) A policy may be in the form 
in the Schedule. 

(2) Subject to the provisions of this Act, and unless the context of the 
policy otherwise requires, the terms and expressions mentioned in the Sche¬ 
dule shall be construed as having the scope and meaning assigned to them in 
the Schedule. 

33. Premium to be arranged.— (1) Where an insurance is effected at a 
premium to be arranged, and no arrangement is made, a reasonable premium 
is payable. 

(2) Where an insurance is effected on the terms that an additional pre¬ 
mium is to be arranged in a given event, and that event happens but no ar¬ 
rangement is made, then a reasonable additional premium is payable. 

DOUBLE INSURANCE 


34. Double insurance.— (1) Where two or more policies are effected by 
cr on behalf of the assured on the same adventure and interest or any part 
thereof, and the sums insured exceed the indemnity allowed by this Act, the 
assured is said to be over-insured by double insurance. 

(2) Where the assured is over-insured by double insurance— 

(a) the assured, unless the policy otherwise provides, may claim payment 
from the insurers in such order as he may think fit, provided that he 
is not entitled to receive any sum in excess of the indemnity allowed by 
this Act; 


(b) where the policy under which the assured claims is a valued policy, 
the assured must give credit as against the valuation, for any sum re¬ 
ceived by him under any other policy, without regard to the actual 
value of the subject-matter insured; 


Section 31 

(1) This is a policy issued to cover all 
shipments of goods of the assured by any 
vessel between specified places. It is a policy 


generally issued to factors or warehouse men 
to cover their limited interest in property 
of which they have charged.— Jowitt’s Dic¬ 
tionary, 1959 Edn., p. 814. 
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(e) where the policy under which the assured claims is an unvalued policy 
he must give credit, as against the full insurable value, for any sum 
received by him under any other policy; 

(d) where the assured receives any sum in excess of the indemnity allow¬ 
ed by this Act, he is deemed to hold such sum in trust for the insurers, 
according to '.neir right of contribution among themselves. 

WARRANTIES, ETC. 

35. Nature of warranty.— (1)A warranty, in the following sections re¬ 
lating to warranties, means a promissory warranty, that is to say a warranty 
by which the assured undertakes that some particular thing shall or shall 
not be done, or that some condition shall be fulfilled, or whereby he affirms 
or negatives the existence of a particular state of facts. 

(2) A warranty may be express or implied. 

(3) A warranty, as above defined, is a condition which must be exactly 
complied with, whether it be material to the risk or not. If it be not so 
complied with, then, subject to any express provision in the policy the in¬ 
surer is discharged from liability as from the date of the breach of warranty, 
but without prejudice to any liability incurred by him before that date. 

36. When breach of warranty excused.— (1) Non-compliance with a war¬ 
ranty is excused when, by reason of a change of circumstances, the war¬ 
ranty ceases to be applicable to the circumstances of the contract, or when 
compliance with the warranty is rendered unlawful by any subsequent law. 

(2) Where a warranty is broken, the assured cannot avail himself of the 
defence that the breach has been remedied, and the warranty complied with, 
before loss. 

(3) A breach of warranty may be waived by the insurer. 

37. Express warranties.— (1) An express warranty may be in any form 
cf words from which the intention to warrant is to be inferred. 

(2) An express warranty must be included in, or written upon, the po¬ 
licy, or must be contained in some document incorporated by reference into 
the policy. 

(3) An express warranty does not exclude implied warranty, unless it 
be inconsistent therewith. 

38. Warranty of neutrality.— (1) Where insurable property, whether '-hip 
or goods, is expressly warranted neutral, there is an implied condition that 
the property shall have a neutral character at the commencement of the risk, 
and that, so far as the assured can control the matter, its neutral character 
shall be preserved during the risk. 

(2) Where a ship is expressly warranted "neutral”, there is also an im¬ 
plied condition that, so far as the assured can control the matter, she shall 
be properly documented, that is to say, that she shall carry the necessary 
papers to establish her neutrality, and that she shall not falsify or suppress 
her papers, or use simulated papers. If any loss occurs through breach o 
this condition, the insurer may avoid the contract. 

39. No implied warranty of nationality.—There is no implied warranty 
as to the nationality of a ship, or that her nationality shall not ciange 
during the risk. 

40. Warranty of good safety.— Where the subject-matter insured is war¬ 
ranted "well” or "in good safety” on a particular day, it is sufficient if it be 
safe at any time during that day. 

41. Warranty of seaworthiness of ship.- (1) In a voyage policy there is 
an implied warranty that at the commencement of the voyage the ship shall 
be seaworthy for the purpose of the particular adventure insured. 

(O) Where the policy attaches while the ship is in port, there is also an 
implied warranty that she shall, at the commencement of the risk, be rea¬ 
sonably fit to encounter the ordinary perils of the port, 
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(3) Where the policy relates to a voyage which is performed in differen 
stages during which the ship requires different kinds of or further prepara 
tion or equipment, there is an implied warranty that at the commencement 
of each stage the ship is seaworthy in respect of such preparation or equip¬ 
ment for the purposes of that stage. 

(4) A ship deemed to be seaworthy when she is reasonably fit in all re¬ 
spects to encounter the ordinary perils of the seas of the adventure insured. 

(5) In a time policy there is no implied warranty that the ship shall be 
seaworthy at any stage of the adventure, but where, with the privity of the 
assured, the ship is sent to sea in an unseaworthy state, the insurer is not li¬ 
able for any loss attributable to unseaworthiness. 


42. No implied warranty that goods are seaworthy.— (1) In a policy on 
goods or other moveables there is no implied warranty that the goods or 
movables are seaworthy. 

(2) In a voyage policy on goods or other movables there is an implied 
warranty that at the commencement of the voyage the ship is not only sea¬ 
worthy as a ship, but also that she is reasonably fit to carry the good-' or 
other movables to the destination contemplated by the policy. 


43. Warranty of legality.— There is an implied warranty that the adven¬ 
ture insured is a lawful one, and that, so far as the assured can control the 
matter, the adventure shall be carried out in a lawful manner. 


THE VOYAGE 


44. Implied conditions as to commencement of risk.— (11 Where the sub¬ 
ject-matter is ! iv=iired by a voyage policy "at and from” or "from” a particu¬ 
lar place, it is not ne«**ssary that the ship should be at that place when the 
contract is concluded, but there is an implied condition that the adventure 
shall be commenced with : n a reasonable time, and that if the adventure 
be not so commenced the insurer may avoid the contract. 

(2) The implied condition may be negatived by showing that the delay 
was caused by circumstances known to the insurer before the contract was 
concluded, or showing that he waived the cond : tion. 

45. Alteration of port of departure.— Where the place of departure is 
specified by the policy, and the ship instead of sailing from that place sails 
from any other place, the risk does not attach. 


46. Sailing for different destination.— Where the destination is specified 
in the policy, and the ship, instead of sailing for that destination, sails for 
any other destination, the risk does not attach. 


47. Change of voyage.— (1) Where, after the commencement of the rsk, 
the destination of the ship is voluntarily changed from the destination con¬ 
templated by the policy, there is said to be a change of voyage. 


(2) Unless the policy otherwise provides, where there is a change of 
voyage, the insurer is discharged from liability as from the time of change, 
that is to say, as from the time when the determination to change it is mani¬ 
fested; and it is immaterial that the ship may not in fact have left the 
course of voyage contemplated by the policy when the loss occurs. 


48. Deviation.— (1) Where a ship, without lawful excused, deviates from 
the voyage contemplated by the policy, the insured is discharged from liabi¬ 
lity as from the time of deviation, and it is immaterial that the ship may 
have regamed her route before any loss occurs. 


(2) There is a deviation from the voyage contemplated by the policy— 

(a) where the course of the voyage is specifically designated by the policy, 

and that course is departed from; or • 

(b) where the course of the voyage is not specifically designated by the 

but the usual and customar y course is departed from 
Jne intention to deviate is immaterial; there must be a deviation in 
fact to discharge the insurer from his liability under the contract, 
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49. Several ports of discharge.—(1) Where several ports of discharge are 
specified by the policy, the ship may proceed to all or any of them, but, in 
the absence of any usage or sufficient cause to the contrary, she must pro¬ 
ceed to them, or such of them as she goes to. in the order designated by the 
policy. If she does not there is a deviation. 

(2) Where the policy is to "ports of discharge", within a given area, 
which are not named, the ship must, in the absence of any usage or suffici¬ 
ent cause to the contrary, proceed to them, or such of them as she goes to, 
in their geographical order. If she does not there is a deviation. 

50. Delay in voyage.— In the case of a voyage policy, the adventure in¬ 
sured must be prosecuted throughout its course with reasonable despatch, 
and, if without lawful excuse it is not so prosecuted, the insurer is discharg¬ 
ed from liability as from the time when the delay became unreasonable. 

51. Excuse for deviation or delay.— (1) Deviation or delay in prosecuting 
the voyage contemplated by the policy is excused— 

(a) where authorised by any special term in the policy; or 

(b) where caused by circumstances beyond the control of the master and 
his employer: or 

(c) where reasonably necessary in order to comply with an express or im¬ 
plied warranty; or 

(d) where reasonably necessary for the safety of the ship or subject-matter 
insured; or 

(e) for the purpose of saving human life or aiding a ship in distress where 
human life may be in danger; or 

(f) where reasonably necessary for the purpose of obtaining medical or sur¬ 
gical aid for any-.person on board the ship: or 

(g) where caused by the barratrous conduct of the master or crew, if bar¬ 
ratry be one of the perils insured against. 

(2) When the cause excusing the deviation or delay ceases to operate, 
the ship must resume her course, and prosecute her voyage, with reasonable 
despatch. 

ASSIGNMENT OF POLICY 

52. When and how policy is assignable.— (1) A marine policy may be 
transferred by assignment unless it contains terms expressly prohibiting as¬ 
signment. It may be assigned either before or after loss. 

(2) Where a marine policy has been assigned so as to pass the beneficial 
interest in such policy, the assignee of the policy is entitled to sue thereon 
in his own name; and the defendant is entitled to make any defence arising 


Section 52 

(1) Such a policy not being an incident to 
the property insured, the transfer of the pro¬ 
perty insured does not per se effect the trans¬ 
fer of a policy to the assignee — See Hals- 
bury's Laws of England, 3rd Edn., Vol. 22, 
pp. 108-109. 

(2) Where the deed of subrogation gives the 
insurers nothing more than what they would 
have under sub-section (3) of S. 135-A of 
T. P. Act, it cannot be held that there was 
any assignment of the subject-matter of in¬ 
surance by the document, and would not en¬ 
title them to file a suit for damages in their 
own name. A 1957 Cal 190(198) : 93 CalLJ 
106. 

[See also 1983 MPLJ il01(814)(DB). 1 

(3) An assignee could not have sued in his 
own name unless such right was conferred on 
the assignee. (1968) 38 Com Cos 291(303, 
304) : (1968) 7l) Boml.R 487 (DB)(Bom). 

(4) Goods damaged in transit — Insurance 
company paying compensation to owner — 


Owner assigning right to claim damages from 
carrier in favour of insurance company — 
Suit by company against carrier is main¬ 
tainable. (1969) 1 AndhWR 115(117). 


(5) Insured transferred to the insurer all 
ts rights, title and interest in such of the 
’oods as had not been delivered by the rail- 
vays concerned — This does not effect an 
issignment of the insurance policies — »e'i- 
ioner (insurer) not entitled to come under 
135A f 11 of T. P. Act. (1958) 1 Call.J 


58(62). 

(6) Assignment of rights under policy of 
marine insurance — Suit for damages lor 
wrongful non-delivery of certain goods en¬ 
trusted to railway for carriage — Consigned 
goods comprised mica blocks and condenser 
films v— At destination the delivery was 
found short by 17 mds 12 ch — This would 
be a ‘total loss of an npportionable part 
however it may be a case of partial loss with 
icference to the entire consignment — Pay¬ 
ment by insurer to the insured person for 
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out of the contract which he would have been entitled to make if the suit 
had been brought in the name of the person by or on behalf of whom the 
policy was effected. 

(3) A marine policy may be assigned by endorsement thereon or in other 
customary manner. 

53. Assured who has no interest cannot assign.— Where the assured has 
parted with or lost his interest in the subject-matter insured, and has not, 
before or at the time of so doing expressly or impliedly agreed to assign 
the policy, any subsequent assignment of the policy is inoperative: 

Provided that nothing in this section affects the assignment of a policy 
after loss. 

THE PREMIUM 

54. When premium payable.— Unless otherwise agreed, the duty of the 
assured or his agent to pay the premium, and the duty of the insurer to 
issue the policy to the assured or his agent, are concurrent conditions, and 
the insurer is not bound to issue the policy until payment or tender of the 
premium. 

OBJECTS AND REASONS 


Original Clauses 55 and 56.—As the prac¬ 
tice of effecting a marine insurance policy 
through brokers is not prevalent in India, 
the committee feel that provisions in respect 


of such policies are not necessary at this 
stage. The clauses have, therefore, been de¬ 
leted—J.C.R. Gaz. of Ind., 28-2-1963. Pt II, 
S. 2. Ext., p. 97. 


LOSS AND ABANDONMENT 

55. Included and excluded losses.— (1) Subject to the provisions of this 
Act, and unless the policy otherwise provides, the insurer is liable for any 
loss proximately caused by a peril insured against, but, subject as aforesaid, 
he is-not liable for any loss which is not proximately caused by a peril in¬ 
sured against. 

(2) In particular— 

(a) the insurer is not liable for any loss attributable to the wilful miscon¬ 
duct of the assured, but, unless the policy otherwise provides, he is li¬ 
able for any loss proximately caused by a peril insured against, even 
though the loss would not have happened but for the misconduct or 
negligence of the master or crew; 

(b) unless the policy otherwise provides, the insurer on ship or goods is 
not liable for any loss proximately caused by delay, although the de¬ 
lay be caused by a peril insured against; 


Section 52 (contd.) 

ihe loss of goods — The insurer is subrogated 
to all rights and remedies of the insured per¬ 
son in and in respect of that subject-matter 
as from the time of the casualty causing the 
loss — Insurer can file a suit in his own 
name. A 1971 Cal 491(493) : 75 CalWN 563 
(DB). 

(7) In case of the goods which were sent 
by aea and were covered by marine In¬ 
surance policy wherein a 'Sue & Labour’ 
Clause was mentioned but the insured persons 
were not indemnified and insurance was not 

anH*S ated ,Q rlghts and remedies of assured 
ana the insurer was not asking for assign- 

lnsis , Ung u P° n for f ibng claim 
jSW 016 “mer but where the suit regard- 
i®fccoveiT of damages has been filed 
oy Plaintiff and no damages were paid by 
Under circumstances it was held 
^Mjv^tshows the conduct of* the insurance 


Company that it was never willing to pay and 
get subrogated as required by law nor did it 
ever offer to take assignment which would 
require payment of loss. 1978 (19) GujLR 
651 : 49 CompCas 556(660). 

Section 55 

(1) Warehouse to Warehouse policy — 
Covers all risks commencing from the point 
of time when the goods leave the warehouse 
of the exporter until the point of time when 
it reaches the warehouse of the assured. ILR 
(1973) 2 Cal 392(403, 405). 

(2) Where a ship insured against the perils 
or capture, seizure, detention in consequence 
of hostilities is captured by an enemy nation 
and condemned by the Prize Court of that 

! he usurers cannot avoid the respon- 
sibility to pay the agreed sum on the ground 
that there was no formal declaration of war 
by the capturing State or on the ground that 
the war and, hence, the condemnation were 


"A” in the citations stands for AIR 
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(>:) unless the policy otherwise provides, the insurer is not liable for ordi¬ 
nary wear and tear, ordinary leakage and breakage, inherent vice or 
nature of the subject-matter insured, or for any loss proximately caus¬ 
ed by rats or vermin, or for any injury to machinery not proximately 
caused by maritime perils. 

3G. Partial and total loss.— (1) A loss may be either total or partial. 
Any loss other than a total loss, as hereinafter defined, is a partial loss. 

(2) A total loss may be cither an actual total loss, or a constructive total 

loss. 

(3) Unless a different intention appears from the terms of the policy, an 
insurance against total loss includes a constructive, as well as an actual, total 

loss. 

(4) Where the assured brings a suit for a total loss and the evidence 
proves only a partial loss, he may, unless the policy otherwise provides, re¬ 
cover for a partial loss. 

(5) Where good* reach their destination in specie, but by reason of obli¬ 
gation of marks, or otherwise, they are incapable of identification, the loss, 
if any is partial and not total. 

57. Actual total loss.— (1) Where the subject-matter insured is destroy¬ 
ed, or so damaged as to cease to be a thing of the kind insured, or where 
the assured is irretrievably deprived thereof, there is an actual total loss. 

(2) In the case of an actual total loss no notice of abandonment need 
be g ven. 

58. Missing ship.— Where the ship concerned in the adventure is miss¬ 
ing. and after the lapse of a reasonable time no news of her has been re¬ 
ceived. an actual total loss may be presumed. 

59. Effect of transhipment, etc.— Where, by a peril insured against, the 
voyage is interrupted at intermediate port or place, under such circum- 


Section 55 (contd.) 

illegal when the insurers have not protected 
themselves from the consequence of an un¬ 
lawful or an undeclared or an informal war 
and have not taken any of the pleas relating 
to the character of the war. A capture is an 
act of State and its legality cannot be ques¬ 
tioned in an action for recovery of insured 
sum. The insurers are bound by the terms 
and conditions of the policy A 1972 Cal 228 
(234, 235) : 76 CalWN 236. 

(3) Shipowners insuring the fleet of vessels 
against loss of freight caused by perils of the 
Sea under a time policy of marine insurance 
which incorporated the time clause (cl. 8) of 
the Institute Time Clauses. Freight — Time 
charter clause exempting the insurers from 
liability in respect of any claim 'consequent 
on loss of time" arising from a peril of the 
Sea — During the currency of the policy, the 
vessel sustaining damage by peril of the Sea 
namelv breakdown of machinery and strand¬ 
ing and undergoing repairs — During the 
period of repairs, the vessel being off-hire — 
Shipowners claiming the hire withheld under 
the off-hire clause in the charter during the 
period of repairs —■. Held that the loss was 
consequent on loss of time within the mean¬ 
ing of the time charter clause and the ship¬ 
owners’ claim for lost hire was excluded from 
the cover of the policy by virtue of the time 
charter clause. 1977 (i) All ER 625(627, 630): 
(1978) 3 WLR 45 (English case). 

Section 56 

(1) 'Loss’ does not mean same thing as 
'loss* under Carriage of Goods by Sea Act 


(1924), Article 4, Cl. 2. (1969) 73 CalWN 279 
(?03). 

(2) "Total loss" — No evidence that due to 
'perils at sea* plaintiff was permanently de¬ 
prived of his control over goods — No evi¬ 
dence that goods were of a perishable nature 
— No evidence that plaintiff had no means 
of recovering the goods by 'insuperable ob¬ 
stacles’ — Goods cannot be considered as to¬ 
tally lost, or even constructively lost. (1969) 
73 CalWN 279(305). 

Section 57 

(1) The loss which is produced by the 

direct efficient and predominating cause is 
the proximate cause of the loss in the law 
of Marine Insurance. Mere intrusion of a new 
cause is of no moment so long it does not 
wither away the efficiency of the direct, ef¬ 
ficient and predominating cause. Merely be¬ 
cause a cause has intervened, does not make 
it a nova causa superveniens. A 1972 Cal 228 
(237) : 76 CalWN 236. . . _ . 

(2) The expression "covering total loss 
only'* does not exclude loss of the entire cargo 
on account of jettisoning which was inevit¬ 
able in the circumstances. A 1974 Mad 257 
(259 to 261) : 87 MadLW 10 (DB). 

Section 59 

(1) A contract made either by a charter- 
party or a bill of lading by which a ship¬ 
owner agrees to carry goods in his ship for 
reward. The person for whom the goods are 
carried is called the freighter and the sum 
paid by him for their carriage is called 
freighter— Jowitt’s Dictionary. 1959 Edn., 

p. 82. 


< 
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stances as apart from any special stipulation in the contract of affreightment 
to justify ’the master in landing and reshipping the goods or other movables, 
or in transhipping them, and sending them on to them destination the lwbi 
l:ty of the insurer continues, notwithstanding the landing or transhipment. 

60. Constructive total loss defined.- (1) Subject to any express provi¬ 
sion in the policy, there is a constructive total loss where the subject-matter 
insured is reasonably abandoned on account of its actual total loss appearing 
to be unavoidable, or because it could not be preserved from actual total 
loss without an expenditure which would exceed its value when the exp 

diture had been incurred. 


(2) In particular, there is a constructive total loss— 

(i) where the assured is deprived of the possession of his ship or goods by 

a peril insured against, and 

(a) it is unlikely that he can recover the ship or goods, as the case may 

(b) the cost of recovering the ship or goods, as the case may be, would 
exceed their value when recovered: or 

(ii) in the case of damage to a ship, where she is so damaged by a pern 
insured against that the cost of repairing the damage would exceed 
the value of the ship when repaired. 


In estimating the cost of repairs, no deduction is to be made in respect 
of general average contributions to those repairs payable by other interests, 
but account is to be taken of the expense of future salvage operations and 
of any future general average contributions to which the ship would be li- 
able if required; or 

(iii) in the case of damage to goods, where the cost of repairing the 
damage and forwarding the goods to their destination would exceed 
their value on arrival. 


61. Effect of constructive total loss. — Where there is a constructive 
total loss the assured may either treat the loss as a partial loss, or abandon 
the subject-matter insured to the insurer and treat the loss as if it were an 
actual total loss. 

62. Notice of abandonment. — (1) Subject to the provisions of this sec¬ 
tion, where the assured elects to abandon the subject-matter insured to the 


Section 60 

(1) Abandonment is not defined in this 
Act It means the relinquishment of an in¬ 
terest or claim. The Civil Law permitted a 
master who was sued for a slave's tort to 
free himself from liability by abandoning the 
slave to the person injured.— Jowitt’s' Dic¬ 
tionary, 1959 Edn., p. 3. 

(2) As capture of a ship followed by con¬ 
demnation bv the sentence of a Prize Court 
of competent jurisdiction extinguishes the 
title of the owner in the res, it amounts to 
actual loss to the owner. It is a judgment in 
rem. Seizure and capture followed by con¬ 
demnation stand on the same footing and in 
both the cases the title in the res is vested 
in the capturing State. Where the res is re¬ 
stored to its former owner after condemna¬ 
tion it is a gift to him and a new title flows 
from the date of the grant. A 1972 Cal 228 
(240) : 76 CalWN 238. 

(3) The words “their value on arrival” as 
appearing in S. 60 (2) (iii) do not mean 

their damaged value on arrival”, but "their 
conventional value as agreed by the parties 1 '. 
'(1072) 2 Malayan LJ 187(189). 

• (4) Vessel and cargo sustaining damage by 
of the sea — Claim that the cargo was 


a total constructive loss — Plaintiff failing to 
prove damage — Absence of detailed exam¬ 
ination as to whether cost of recovering, re¬ 
conditioning and forwarding the cargo to 
destination would exceed their value on ar¬ 
rival — No constructive total loss can be 
claimed. (1973) 1 Malayan LJ 101(103). 

Section 61 

(1) Insurance policy in respect of the trans¬ 
portation of a tractor — Policy covering total 
loss only—Tractor transported for loading on 
to a tongkang and while loading slipping into 
the river — Tractor subsequently salvaged 
and repaired — Assured claiming construc¬ 
tive total loss alleging that the cost of salvage 
and repairs exceeded the value of goods. Held 
that poliev covered total loss and the assured 
having failed to prove a total constructive 
loss, the claim deserved dismissal (1972) 2 
Malayan LJ 187(189). 

Section 62 

(1) Notice of abandonment, if conditional, is 
wholly invalid — Notice must be given in a 
reasonable time from the date of his know¬ 
ledge of the actual state of affairs which en¬ 
titles him to make such abandonment. (1969) 
73 CalWN 279(309, 311). 
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insurer, he must give notice of abandonment. If he fails to do so the loss 
can only be treated as a partial loss. 

(2) Notice of abandonment may be given in writing, or by word of 
mouth, or partly in writing and partly by word of mouth, and may be given 
; n any terms which indicate the intention of the assured to abandon his in¬ 
sured interest in the subject-matter insured unconditionally to the insurer. 

(3) Notice of abandonment must be given with reasonable diligence after 
the receipt of reliable information of the loss, but where the information is 
of a doubtful character the assured is ent tied to a reasonable lime to make 
enquiry. 

(4) Where notice of abandonment is properly given, the rights of the as¬ 
sured are not prejudiced by the fact that the insurer refuses to accept the 
abandonment. 

(5) The acceptance of an abandonment may be either express or implied 
'"rom the conduct of the insurer. The mere silence of the insurer after no- 
iice is not an acceptance. 

(6) Where notice of abandonment is accepted the abandonment is irrevo- 
• cable. The acceptance of the notice conclusively admits liability for the loss 

and the sufficiency of the notice. 

(7) Notice of abandonment is unnecessary where at the time when the 
assured receives information of the loss, there would be no possibility of 
benefit to the insurer if notice were given to him. 

(8) Notice of abandonment may be waived by the insurer. 

ff)) Where an insurer has reinsured his risk, no notice of abandonment 
need be given by him. 

63. Effect of abandonment.— (1) Where there is a valid abandonment 
the insurer is entit'ed to take over the interest of the assured in whatever 
may remain of the subject-ma*ter, insured, and all proprietary rights inci¬ 
dental thereto. 


(2) Upon the abandonment of a ship, the insurer thereof is entitled to 
any freight in course of being earned, and which is earned by her subsequ¬ 
ent to the casualty causing the loss, less the expenses of earning it incurred 
after the casualty: and, where the ship is carrying the owner’s goods, the 
insurer is entitled to a reasonable remuneration for the carriage of them 
subsequent to the casualty causing the loss. 


PARTIAL LOSSES (INCLUDING SALVAGE AND GENERAL AVERAGE 

AND PARTICULAR CHARGES) 


64. Particular average loss.— (1) A particular average loss is a partial 
loss of the subject-matter insured, caused by a peril insured against, and 
which is not a general average loss. 

(2) Expenses incurred by or on behalf of the assured for the safety or 
preservation of the subject-matter insured, other than general average and 
salvage charges, are called particular charges. Particular charges are not in¬ 
cluded in particular average. 



Section 64 

(1) Average is damage from perils of the 
Sea. In the ordinary sense, average is where 
goods on board a ship, or part of the ship 
herself, are lost or damaged, general average 
is where any loss or damage is voluntarily 
or properly incurred in respect of the goods 
or of the ship for general safety of the ship 
and the cargo: 

Average also denotes some petty charges, 
such ns towage, beaconage, etc., which the 
owner or consignee of goods shipped on 
board a vessel is bound to reimburse to the 


master or shipowner.— See Jowitt's Diction¬ 
ary, 15th Edn.. pp. 186. 187. 

(2) Salvage is allowance or compensation 
made bv maritime law to those by whose 
exertions ships or goods have been saved 
from the dangers of the seas, fires, pirates or 
enemies. The crew of a ship are not entitled 
to salvage or any unusual remuneration for 
extraordinary efforts they have made in say¬ 
ing her, it being their duty as well as in¬ 
terest to contribute their utmost upon such 
occasions, the whole of their possible service 
being pledged to the master and owners — 
Jowitt’s Dictionary, 15th Edn., pp. 1583, 1584. 
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65. Salvage charges.— (1) Subject to any express provision in the policy, 
salvage charges incurred in preventing a loss by perils insured against may 
be recovered as a loss by those perils. 

(2) "Salvage charges” means the charges recoverable under maritime law 
by a salvor independently of contract. They do not include the expenses of 
services in the nature of salvage rendered by the assured or his agents, or 
any person employed for hire by them, for the purpose of averting a peril 
insured against. Such expenses, where properly incurred, may be recovered 
as particular charges or as a general average loss, according to the circum¬ 
stances under which they were incurred. 


66. General average loss.— (1) A general average loss is a loss caused by 
or directly consequential on a general average act. It includes a general 
average expenditure as well as a general average sacrifice. 

(2) There is a general average act where any extraordinary sacrifice or 
expenditure is voluntarily and reasonably made or incurred in time of peril 
for the purpose of preserving the property imperilled in the common adven¬ 
ture. 

(3) Where there is a general average loss, the party on whom it falls is 
entitled, subject to the conditions imposed by maritime law, to a rateable con¬ 
tribution from the other parties interested, and such contribution is called a 
general average contribution. 


(4) Subject to any express provision in the policy, where the assured has 
incurred a general average of expenditure, he may recover from the insurer 
in respect of the proportion of the loss which falls upon him; and in the case 
of a general average sacrifice, he may recover from the insurer in respect of 
the whole loss without having enforced his right of contribution from the 
other parties liable to contribute. 

(5) Subject to any express provision in the policy, where the assured has 
paid, or is liable to pay, a general average contribution in respect of the in¬ 
terest insured, he may recover therefor from the insurer. 


(6) In the absence of express stipulation, the insurer is not liable for any 
general average loss or contribution where the loss was not incurred for the 

against 6 ^ aV ° ldmg ’ ° r in connection with the avoidance of a peril insured 


Pf i h ( v 7) ,3 here ShiP ' frei f ht ; u an ?. c L arg0 ' or a °y two of those interests, are own¬ 
ed by the same assured, the liability of the insurer in respect of general 

hl 0! 55 ° r f ntributi0ns is 10 be determined as if those interests were 
owned by different persons. 


Clause 66 (Original Clause 68).— The Com¬ 
mittee are of the opinion that the use of 
he word ‘interest’ in place of the word ‘sub- 
ject is more appropriate. Sub-clauses ( 5 ) and 


udjusTS AND REASONS 


(7) have been amended accordingly—J CR- 
Gaz. of ind, 28-2-1963, Pt. IlVs. 2, Ex, 


MEASURE OF INDEMNITY 

S =Shssss 


Section 67 

ae ( a 1 iL S t hl i^ 3Wne / S . ln , s “ rin S the fleet of vessels 
lo i of fre ‘ 8 h t caused by perils of 

alee whS" 3 time ?° Ucy of “artae insur- 

Bp? - SS5/3W 

s s a arcttsig 1 


stranding and undergoing repairs — Dnrii 
toe period of repairs, the vehicle being*^ 
hire shipowners claiming the hire wUhhJ 
under the off-hire clausl in the ®harTe, ^ 
the period of repairs _ Held" that tl 
loss was consequent on loss of time with 
he meaning of the time charter clause at 
the shipowners' claim for lost hire was e 
eluded from the cover of the policy by virti 
Jhe time charter clause. (1977) 1 mi r 
625(627, 630) : ,1976, 8 Wl'r <’ 5 (EngH 
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in the case of a valued policy to the full extent of the value fixed by the 
policy, is called the measure of indemnity. 

(2) Where there is a loss recoverable under the policy, the insurer or 
each insurer if there be more than one, is liable for such proportion of the 
measure of indemnity as the amount of his subscription bears to the value 
fixed by the policy in the case of a valued policy, or to the insurable value 
in the case of an unvalued policy. 

68. Total loss.— Subject to the provisions of this Act, and to any express 
provis on in the policy, where there is a total loss of the subject-matter in¬ 
sured— 


(1) if the policy be a valued policy, the measure of indemnity is the sum 
fixed by the policy; 

(2) if the policy be an unvalued policy, the measure of indemnity is the 
insurable value of the subject-matter insured. 


69. Partial loss of ship.— Where a ship is damaged, but is not totally 
lost, the measure of indemnity subject to any express provision in the pc'icy, 
is as follows— 

(1) where the ship has been repaired, the assured is entitled to the reason¬ 

able cost of the repairs, less the customary deductions, but not exceed¬ 
ing the sum insured in respect of any one casualty 

(2) where the ship has been only partially repaired, the assured is entitled 

to the reasonable cost of such repairs, computed as above, and also to be 
indemnified for the reasonable depreciation, if any, arising from the un¬ 
repaired damage, provided that the aggregate amount shall not exceed 
the cost of repairing the whole damage, computed as above; 

(3) where the ship has not been repaired, and has not been sold in her 
damaged state during the risk, the assured is entitled to be indemnified 
for the reasonable depreciation arising from the unrepaired damage, but 
not exceeding the reasonable cost of repairing such damage, computed 
as above; 

(4) where the ship has not been repaired, and has been sold in her damag¬ 
ed state during the risk, the assured is entitled to be indemnified for 
the reasonable cost of repairing the damage, computed as above, but 
not exceeding the depreciation in value as ascertained by the sale. 


OBJECTS AND REASONS 


Clause 69 (Original Clause 71).— The Com¬ 
mittee feel that it would be equitable and 
in accordance with the character of the insu¬ 
rance contract as one of indemnity if it is 
provided ihat where a ship which has been 
damaged is sold in that condition the assured 


is entitled to be indemnified for the reason¬ 
able cost of repairing the damage but not 
exceeding the depreciation in value as ascer¬ 
tained by the sale. A new sub clause to this 
effect has been added.—J.C.R.—Gaz. of Ind., 
28-2-196.1. Pt. II. S. 2, Ext., p. 97. 


70. Partial loss of freight.— Subject to any express provision in the 
policy where there is a partial loss of freight, the measure of indemnity is 
such proportion of the sum fixed by the policy in the case of a valued policy 
or of the insurable value in the case of an unvalued policy, as the proportion 
of freight lost by the assured bears to the whole freight at the risk of the 

assured under the policy. 


Section 68 

(1) Insurance policy covering total loss only 
— Loaded tractor during transportation 
slipped into river — Subsequently salvaged 
and repaired — Claim for constructive loss 
since cost of salvage and repairs exceeded 
value of goods on arrival — Plaintilf failing 
to prove constructive total loss — No partial 
loss, on the footing that the greater (total) in¬ 
cludes the lesser (partial), can be claimed. 
(1972) 2 Malayan LJ 187(189). 


Section 70 

(1) Freight is the reward payable to the 
carrier by sea for the safe carriage and de¬ 
livery of goods. When freight is prepaid its 
nature differs considerably from that of 
ordinary freight, in that then it ceases to be 
dependent on the safe delivery of the goods, 
and therefore if the goods are lost the ship¬ 
owner is not bound to refund the prepaid 
freight (see Ss. 82. 83 infra.) — Jowitt’s Dic¬ 
tionary of English Law. 1959 Edn. p. 842. 
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71. Partial loss of goods, merchandise, etc.— Where there is a partial 
loss of goods, merchandise, or other movables, the measure of indemnity, sub¬ 
ject to any express provision in the policy, is as follows:— 

(1) where part of the goods, merchandise or other movables insured by 
a valued policy is totally lost, the measure of indemnity is such pro¬ 
portion of the sum fixed by the policy as the insurable value of the 
part lost bears to the insurable value of the whole, ascertained as in 
the case of an unvalued policy; 

(2) where part of the goods, merchandise or other movables insured by an 
unvalued policy is totally lost, the measure of indemnity is the insur¬ 
able value of the part lost, ascertained as in case of total loss; 

(3) where the whole or any part of the goods or merchandise insured has 

been delivered damaged at its destination, the measure of indemnity 
is such proportion of the sum fixed by the policy in the case of a 
valued policy, or of the insurable value in the case of an unvalued 
policy, as the difference between the gross sound and damaged values 
at the place of arrival bears to the gross sound value; 

(4) "Gross value” means the wholesale price, or, if there be no such price, 
the estimated value, with, in either case, freight, landing charges,’and 
duty paid beforehand; provided that, in the case of goods or merchan¬ 
dise customarily sold in bond, the bonded price is deemed to be the 
gross value. "Gross proceeds” means the actual price obtained at a 
sale where all charges on sale are paid by the sellers. 

72. Apportionment of valuation. — (1) Where different species of property 
are insured under a single valuation, the valuation must be apportioned over 
the different species in proportion to their respective insurable values, a c in 
the case of an unvalued policy. The insured value of any part of a species is 
such proportion of the total insured value of the same as the insurable value 
of the part bears to the insurable value of the whole, ascertained in both 
cases as provided by this Act. 

(2) Where a valuation has to be apportioned, and particulars of the prime 
cost of each separate species, quality, or description of goods cannot be ascer¬ 
tained, the division of the valuation may be made over the net arrived sound 
values of the different species, qualities, or descriptions of goods. 

73. General average contributions and salvage charges.— (1) Subject to 
any express provision in the policy, where the assured has paid, or is liable 
for, any general average contribution, the measure of indemnity is the full 
amount of such contribution if the subject-matter liable to contribution is in¬ 
sured for its full contributory value; but, if such subject-matter be not in¬ 
sured for its full contributory value, or if only part of it be insured, the in¬ 
demnity payable by the insurer must be reduced in proportion to the under 
insurance, and where there has been a particular average loss which consti¬ 
tutes a deduction from the contributory value, and for which the insurer is 
liable, that amount must be deducted from the insured value in order to as¬ 
certain what the insurer is liable to contribute. 

(2) Where the insurer is liable for salvage charges the extent of his liabi¬ 
lities must be determined on the like principle. 

• 74. Liabilities to third parties.— Where the assured has effected an in¬ 
surance in express terms against any liability to a third party, the measure 
of indemnity, subject to any express provision in the policy, is the amount 
paid or payable by him to such third party in respect of such liability. 

75. General provisions as to measure of indemnity.— (l) Where there 
has been a loss in respect of any subject-matter not expressly provided for in 
the forego ng provisions of this Act, the measure of indemnity shall be ascer- 
tarned as nearly as may be, in accordance with those provisions, in so far as 
applicable to the particular case. 
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(2) Nothing in the provisions of this Act relating to the measure of in¬ 
demnity shall affect the rules relating to double insurance, or prohibit the 
insurer from disproving interest wholly or in part, or from showing that at 
the time of the loss the whole or any part of the subject-matter insured was 
not at risk under the policy. 

76. Particular average warranties.— (1) Where the subject-matter insured 
is warranted free from particular average, the assured cannot recover for a 
loss of part, other than a loss incurred by a general average sacrifice, unless 
the contract contained in the policy be apportionable; but, if the contract be 
apportionable, the assured may recover for a total loss of any apportionable 
part. 

(2) Where the subject-matter insured is warranted free from particular 
average, either wholly or under a certain percentage, the insurer is neverthe¬ 
less liable for salvage charges, and for particular charges and other expenses 
properly incurred pursuant to the provisions of the suing and labouring clause 
in order to avert a loss insured against. 

(3) Unless the policy otherwise provides, where the subject-matter insured 
i-, warranted free from particular average under a specified percentage, a 
general average loss cannot be added to a particular average loss to make up 
the specified percentage. 

(4) For the purpose of ascertaining whether the specified percentage has 
been reached, regard shall be had only to the actual loss suffered by the sub¬ 
ject-matter insured. Particular charges and the expenses of and incidental to 
ascertaining and proving the loss must be excluded. 


77. Successive losses.— (1) Unless the policy otherwise provides, and 
subject to the provisions of this Act, the insurer is liable for successive losses, 
even though the total amount of such losses may exceed the sum insured. 

(2) Where, under the same policy, a partial loss, which has not been re¬ 
paired or otherwise made good, is followed by a total loss, the assured can 
only recover in respect of the total loss: 

Provided that nothing in this section shall affect the liability of the in¬ 
surer under the suing and labouring clause. 


78. Suing and labouring clause.— (1) Where the policy contains a suing 
and labouring clause, the engagement thereby entered into is deemed to be 
supplementary to the contract of insurance, and the assured may recover from 
the insurer any expenses properly incurred pursuant to the clause, notwith¬ 
standing that the insurer may have paid for a total loss, or that the subject- 
matter may have been warranted free from particular average, either wholly 
or under a certain percentage. 

(2) General average losses and contributions and salvage charges, as defin¬ 
ed by this Act, are not recoverable under the suing and labouring clause. 

(3) Expenses incurred for the purpose of averting or diminishing any loss 
not covered by the policy are not recoverable under the suing and labouring 

clause. . 

(4) It is the duty of the assured and his agents, in all cases, to take suen 
measures as may be reasonable for the purpose of averting or m mousing a 


RIGHTS OF INSURER ON PAYMENTS 

79. Right of subrogation.- (1) Where the insurer pays for a total loss, 
either of the whole, or in the case of goods of any apportionable part, of the 


Section 78 

(1) This is a clause in the policy of marine 
insurance introduced to make it clear that 
the assured and his agents or servants, e. g » 
Die master and the crew, can take every 
step to recover the insured property m pern 
without loss of the rights under the insurance 
and will be repaid any expenditure which 
may be incurred by the assured or his agents 


or servants to avert the loss. It is the duty 
of the assured and his agents so to act 
Jowitt’s Dictionarv of English Law. 1959 Edn., 
P- 1696. 

Section 79 

(1) Goods, carried by sea or otherwise, 
covered by marine insurance policy -- I nsur ; 
ance subrogated to rights and remedies oi 
assured to the extent of the payment made 


[The] Marine Insurance Act, 1963 ESs 80-81] 209 

subject-matter insured, he thereupon becomes entitled to take the inter¬ 

est of the assured in whatever may remain of the subject-matter so j5aid .for, 
and he is thereby subrogated to all the rights and remedies of the assured Jrl 
and in respect of that subject-matter as from the time of the casualty eaus.ng 
the loss. 

(2) Subject to the foregoing provisions, where the insurer pays for a 
partial loss, he acquires no title to the subject-matter insured, or such part of 
it as may remain, but he is thereupon subrogated to all rights and remedies 
of the assured in and in respect of the subject-matter insured as from the 
time of the casualty causing the loss, in so far as the assured has been in¬ 
demnified, according to this Act, by such payment for the loss. 

80. Right of contribution.— (1) Where the assured is over-insured by 
double insurance, each insurer is bound, as between himself and the other 
insurers, to contribute rateably to the loss in proportion to the amount for 
which he is liable under his contract. 

(2) If any insurer pays more than his proportion of the loss, he is entitled 
to maintain a suit for contribution against the other insurers, and is entitled 
to the like remedies as a surety who has paid more than his proportion of the 
debt. . 


81. Effect of under insurance.— Where the assured is insured for an 
amount less than the insurable value, or, in the case of a valued policy, for 


Section 79 (contd.) 

to the assured on payment of partial loss 
under the policy — Insurer not entitled to 
sue carrier of goods or other wrong-doers or 
tort-feasors in his own name to recover com¬ 
pensation for loss or damage due to assured 
— The insurer cannot sue in his own name 
even when he pays for a total loss. (1968))70 
BomLR 487 (DB) ** A 1965 Ker 214(215, 2161: 
1965 KerLT 178 (DB) •• A 1964 Cal 362(365) 
•* A 1967 Cal 190(197, 198) : 08 CalLJ 106. 

[But see A 1961 Punj 157(159) : 63 PunjLR 
294 •* ILR (1974) 1 Delhi 790(800) (DB) •• 
(1958) 1 CalLJ 58(65, 66) •• 1983 MPLJ 804 
(815). 1 

(2) Loss of goods Insured — Insurer com¬ 
pensating total loss to insured — Insured can¬ 
not bring suit against those responsible for 
loss for damages but Insurer can. A 1973 Cal 
141(142, 143) : 76 CalWN 730. 

(3) A subrogee under Section 135A of the 
* u.' Act ac d uires rights only to the extent 

of his payment which may be less than the 
rights of the assured himself. (1968) 70 Bom 
LR 487 : (1968) 38 ComCas 294(306) (DB). 

(4) The right of subrogation Is embodied in 
S. 79 of the Act. It does not require a deed. 
But assignment is by act of parties. It. there¬ 
fore, requires a deed. The assignee can sue 
in his own Yiame. The subrogee cannot. Then 
the subrogee can sue only for the sum paid. 
He cannot recover more than what he has 

u-v indemnification on 

C 7 v.B le 4 u rule . of abrogation is founded 
says that the subrogee Is entitled to no more 

™" whfll be has paid to the insured. ILR 
(1979) 1 Delhi 346(354). - - 

W Carriage of goods by Sea - Partial loss 
rwv l lm 01 consignee satisfied by Insurance 

dam0 g es against carriers 
CaU62(fs5f ~ HCld " 0t mainta,nable - A 1984 


. t . 


■a "A” in the citations 

[Vol. 25] 4 A. M. \4 .' :!'i- I ! • 


(6) Goods carried by Sea — Covered by 
Marine Insurance Policy — Insurance was 
not subrogated — Insurer not asking for as¬ 
signment but insisting on filing claim against 

^ a !i rier Insurec * persons were not indemni¬ 
fied - Mentioning of ’sue and labour 1 clause 
ni policy Sint of Plaintiff for recovery of 
damages — Insurance Company not paying 
money and resisting the suit — Held it 
fw*?* the tendenc y Insurance Company 

SS&jJ;W\WerTo take*assignl 

S «9^ujLR ld 6 5 ;(fl q flt e Payment 0f l0SS ' 

Sait against Port Trust Board, Madras 

1905 S< wV 10 ° f Madras Port *rust Act 
c,,™ — Sm i by owners of goods or bv in- 

stands on same footing as 
regards starting 0 f limitations — Time begins 
to run from date of loss - Plea that in 52 
lns urer, it commences from the time he 
EP7*. * be assured overruled, a 1970 Mad 48 

ft mM; a t L M / dIJ 497 (DB1 - iILR 

eiUier has to be conferred by statute or bv 

the insured by way of assignment A 1987 

Ca /ow 0(1 ? 7 * 1981 : 98 CalLJ 106 A 1957 

mi. n As . s gnment of ri g hts under policy of 
marme insurance - Suit for damages for 

wtS 1 ? no "- deUver y of certain goods en- 
radway for carriage _ Case is one 
m suranca - .Consigned goods at 
destination found short In weight — A case 

of total loss of apportionable part within Sec¬ 
tion 5.2 (2) — Payment made by insurer to 
the insured persoiv for the loss of goods — 
Insurer gets subrogated to the rights and 
remedies of the insured person — TnatlTSr 
file a suit in his owh name, a 1971 Cbl ffll 
(493) : 76 CalWN 563 (DB). ■ . • 1 - 


stands fqr AIR 
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afi amount, than the policy valuation, he is deemed to be his own insurer 
in ro^pfct of the uninsured balance. 

V RETURN OF PREMIUM 


82. Enforcement of return.— Where the premium, or a proportionate 
part thereof, is, by this Act, declared to be returnable— 

(a) if already paid, it may be recovered by the assured from the insurer, 
and, 

(b) if unpaid, it may be retained by the assured or his agent. 

' 83. Return by agreement.— Where the policy contains a stipulation for 

the return of the premium, or a proportionate part thereof, on the happening 
of a certain event, and that event happens, the premium, or, as the case may 
be, the proportionate part thereof, is thereupon returnable to the assured. 

84. Return for failure of consideration.— (1) Where the consideration for 
the payment of the premium totally fails, and there has been no fraud or 
illegality on the part of the assured or his agents, the premium is thereupon 
returnable to the assured. 

(2) Where the consideration for the payment of the premium is appor- 
tionable and there is a total failure of any apport ; onable part of the considera¬ 
tion, a proportionate part of the premium is, under the like conditions, there¬ 
upon returnable to the assured. 

(3) In particular— 

»(a) where the policy is void, or is avoided by the insurer as from the com¬ 
mencement of the risk, the premium is returnable, provided there has 

* been no fraud or illegality on the part of the assured; but if the risk 
is not apportionable, and has once attached, the premium is not return- 

a. able; 

"(b) where the subject-matter insured, or part thereof, has never been im¬ 
perilled the premium, or, as the case may be, a proportionate part there¬ 
of, is returnable: 

’Provided that where the subject-matter has been insured "lost or not lost , 
and has arrived in safety at the time when the contract is concluded, 

* the premium is not returnable unless, at such time, the insurer knew 

* of the safe arrival; 

-(c) where the assured has no insurable interest throughout the currency of 
the risk the premium is returnable, provided that this rule does not 
\ apply to a policy effected by way of wagering; 

'(d) where the assured has a defeasible interest which is term nated during 
, the currency of the risk, the premium is not returnable; 

'(.(e) where the assured has over-insured under an unvalued policy, a propor¬ 
tionate part of the premium is returnable; 

?(f) subject to the foregoing provisions, where the assured has over-insured 
by double insurance, a proportionate part of the several premiums is 

returnable: 

-Provided that, if the policies are effected at different times, and any earlier 
policy has at any time borne the entire risk, or if a claim has been 

* paid on the policy in respect of the full sum insured thereby, no pre- 

" mium is returnable in respect of that policy, and when the double insu¬ 

rance is effected knowingly by the assured no premium is returnable. 


OBJECTS AND REASONS 

OrlgtmJ Clause 81.-. As to pKCft* ^ PmE 

mutual insurance Is not prevalent in India, deleted J.C_R 
•me Cwimitree fee1 that the provisions re- S. 2. Ext., p. »/. 
gardinfi such insurance are not necessary at 

SUPPLEMENTAL 

85 Ratification by assured.— Where a contract of marine insurance is m 
good faith effected by one person on behalf of another, the person on w 
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behalf it is effected may ratify the contract even after he is aware of a loss. 

* 

86. Implied obligation varied by agreement or usage.— (1) Where any 
right, duty, or liability would arise under a contract of marine insurance by 
implication of law, it may be negatived or varied by express agreement, or 
by usage, if the usage be such as to bind both parties to the contract. 

(2) The provisions of this section extend to any right, duty, or liability 
declared by this Act which may be lawfully modified by agreement. 

87. Reasonable time, etc., a question of fact.— Where by this Act any 
reference is made to reasonable time, reasonable premium, or reasonable dili¬ 
gence, the question what is reasonable is a question of fact. 

88. Covering note as evidence.— Where there is a duly stamped policy, 
reference may be made, as heretofore, to the slip or covering note, in any 
legal proceeding. 


89. Power to apply Act with modifications etc., in certain cases.— The 
Central Government may, by notification in the Official Gazette, direct that 
the provisions of this Act shall, in their application to contracts of marine 
insurance relating to any class of ships exclusively used in inland navigation, 
be subject to such conditions, exceptions and modifications as it may specify 
in the notification. 

OBJECTS AND REASONS 


Clause 89 (new clause).— The Committee 
are of the opinion that in respect of ships 
exclusively used in inland navigation, the 
Act should be capable of modification, in its 


application. A new clause empowering the 
Government in this behalf has therefore been 
added—J.C.R.—Gaz. of Ind.. 28-2-1903. Pt. II, 
S. 2. Ext., p. 97. 


90. Certain provisions to override Transfer of Property Act, 1882._ 

Nothing in clause (e) of section 6 of the Transfer of Property Act, 1882 shall 
affect the provisions of sections 17, 52, 53 and 79. 


OBJECTS AND REASONS 


Clause 90 (new clause).— The provisions 
contained in clauses 17. 52. 53 and 79 (new) 
of the Bill should override the provisions 
contained in section 6 (e) of the Transfer of 
Property Act. 1882. These clauses replace 


sections 130A and 135A of the Transfer of 
Property Act, 1882, which override the provi- 
sions of section 6 (e) of that Act—J.C R — 

Ga ?i of Ind, 28-2-1983. Pt. II. S. 2, Ext., 
p. 97. 


applied to a rfr c T ^ e rules of law - deluding the law merchant, which 
S r I f ? ° f . marme msurance immediately before the commence¬ 
ment of this Act, save m so far as they are inconsistent with the express pro¬ 
visions of this Act, shall continue to apply to contracts of marine insurance. 

OBJECTS AND REASONS 


Clauses 91 and 92 (original clause 92).— 
The provisions contained in sub-sections (1), 
< 2) . ar ]« < 3) of section 7 of the Indian Stamp 
Act 1899 and in sections 130A and 135A of 
of Pr °P er ty Act. 1882, may now 
De repealed as unnecessary as similar provi¬ 


sions are being included in this Bill. In the 
circumstances, no saving provision need be 
made in respect of the Stamp Act or the 

t-ompames Act or any other statute_J C R 

Gaz of Ind., 28-2-1963. Pt. II, S. 2, Ext, 

P' 


tM B So e .l2 d i9%‘] e Repealtag and Am “ di "« A “' 1974 « 


... Section SO 

Comc£ a ffl)$B) BOmLR 487 : ,19681 38 

tl<S\fs?' Se , Ct x n n (4) of S - 130A ^ of Sec- 
h? iSL° f on P ' Ac l- does n °t confer on 
nnf an y„ right to sue in his own 

ABA 487: (1908) 38 Com 


539* U< 8Ce <1958) 1 CalLJ 58(66) : 62 CalWIS 

Section 91 

U) Assignment of rights under policy ol 
marine insurance suit for damages foi 
wrongful non-delivery of certain goods 
entrusted to railway for carriage — Case i< 
one of marine insurance — La W under Sec¬ 
tion 135-A, T. P. Act applied as it was in 
force at the relevant time. A 1971 Cal 49 ] 
(492) ; 75 CalWN 583 (DB). 1 J 
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SCHEDULE 
FORM OF POLICY 
(See section 24) 

BE IT KNOWN THAT as well in own name as for and in the name 
and names of all and every other person or persons to whom the some doth, may, 
or shall appertain, in part or in all doth make assurance and cause and them, 
and every of them, to be insured lost or not lost, at and from upon any kind of 
goods and merchandises, and also upon the body, tackle, apparel, ordnance, munition, 
artillery, boat and other furniture, of and in the good ship or vessel called the 
whereof is master for this present voyage or whosoever else shall go for 
master in the said ship or by whatsoever other name or names the said ship, or 
the master thereof, is or shall be named or called; beginning the adventure upon 
the said goods and merchandises from the loading thereof aboard the said ship, 
upon the said ship, etc. and so shall continue and endure, during her abode 

there, upon the said ship etc. And further, until the said ship with all her 

ordnance, tackle, apparel, etc., and goods and merchandises whatsoever shall be 
arrived at upon the said ship, etc, until she hath moored at anchor twenty- 

four hours in good safety; and upon the goods and merchandises, until the same be 
there discharged and safely landed. And it shall be lawful for the said ship, etc., in 
this voyage to proceed and sail to and touch and stay at any ports or places what¬ 
soever without prejudice to this insurance. The said ship, etc., goods and merchan¬ 
dises, etc., for so much as concerned the assured by agreement between the assured 
and assurers in this policy, are and shall be valued at 

Touching the adventures and penis'which we the assurers are contented to bear 
and do take upon us in this voyage; they are of the seas, men of wa»\ fire, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and countermart, surprisals, takings 
at sea. arrests, restraints, and detainments of all kings, princes, and people, of what 
nation, condition, or quality soever, barratry of the master and mariners, and of all 
other perils, losses, and misfortunes that have or shall come to the hurt, detriment, 
or damage of the said goods and merchandises, and ship, etc., or any part thereof. 

And in case of any loss or misfortune it shall be lawful to the assured; their 
factors, servants and assigns, to sue, labour, and travel for, in and about the de¬ 
fence, safeguards and recovery of the said goods and merchandises and ship, etc., or 
any part thereof, without prejudice to this insurance; to the charges whereof we, 
the assurers, will contribute each one according to the rate and quantity of his sum 
herein assured. 

And it is especially declared and agreed that no acts of the insurer or insured in 
recovering, saving, or preserving the property insured shall be considered as a 
waiver, or acceptance of abandonment.. And so we, the assurers, are contended, and 
do hereby promise and bind ourselves, each one for his own part, our heirs, execu¬ 
tors, and goods to the assured, their executors, administrators, and assigns, for the 
true performance of the premises, confessing ourselves paid the consideration due 
unto us for this assurance by the assured, at and after the rate of. 

In witness whereof we. the assurers, have subscribed our names and sums assur¬ 
ed in 

MEMORANDUM N. B. — Corn, fish, salt, fruit, flour, and seed are warranted 
free from average, unless general or the ship be stranded—sugar, tobacco, hemp, 
flax, hides and skins are warranted free from average, under five per cent and all 
other goods, also the ship and freight, are warranted free from average, under t lee 
per cent, unless general, or the ship be stranded. 

RULES FOR CONSTRUCTION OF POLICY 

The following are the rules referred to by this .Act for (he construction of a 
policy in the above or other like form, where the context does not otherwise re¬ 
quire:— . 

1. Lost or not lost.— Where the subject-matter is insured "lost or not lost" and 
the loss has occurred before the contract is concluded, the risk attaches unless, at 
such time tlie assured was aware-of the loss, and the insurer was not. ■ . 
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2. From.— Where the subject-matter is insured "from” a particular place, the 
risk does not attach until the ship’starts on the voyage insured. 

3. At and from.— (a) Where a ship is insured "at and from" a particular place, 
and she is at that place in good safety when the contract is concluded, the risk 

attaches immediately. ... 

(b) If she be not at that place when the contract is concluded, the risk attaches 
as soon as she arrives there in good safety, and, unless the policy otherwise pro¬ 
vides, it is immaterial that she is covered by another policy for a specified Time 
after arrival. 

(c) Where chartered freight is insured "at and from'*, a particular place, end 
the ship is at that place in good safety when the contract is concluded, the risk 
attaches immediately. If she be not there when the contract is concluded, the risk 

attaches as soon as she arrives there in good safety. 

• • • 

(d) Where freight* other than chartered'freight, is payable without special condi¬ 
tions and is insured "at and from" a particular place, the risk attaches pro rata as 
the'goods or merchandise are shipped: provided that if there be cargo in readiness 
which belongs to the ship-owner, or which some other person has contracted with 
him to ship, the risk attaches as soon as the ship is ready to receive such cargo. 

4. ' From the loading thereof.—. Where goods or other movables are insured "from 
the loading thereof 1 , the risk does not attach until such goods or movables are 
actually on board, and the insurer is not liable for them while in transit from the 
shore to the ship. 

0 • % % » • . 

5. Safely landed.— Where the risk on goods or other movables continues until 
they are "safely landed", they must be landed in the customary manner and within 
a reasonable time after arrival at the port of discharge, and if they are not so land¬ 
ed the risk ceases. 

6. Touch and stay.— In the absence of any further license or usage, the liberty 
to touch and stay "at any port or place whatsoever", does not authorise the ship to 
depart from the course of her voyage from the port of departure to the port of 
destination. 


7. Perils of the Seas.— The term "perils of the seas" refers only to fortuitous 
accidents or casualties of the seas. It does not include the ordinary action of the 
winds and wave*. 

8. Pirates.— The term "pirates" includes passengers who mutiny and rioters 
who attack the ship from' the shore. 


„ The tCrm *' thieves " doe s not cover clandestine theft or a thefl 

committed by any one of the ship’s company, whether orew or passengers. 

re ReS ‘ r * 1,,t i ° f Prittces - Th e term "arrests, etc., of kings, princes, and people’ 

^ - T executive acts, and does not include a loss caused by riot oi 
ny ordinary judicial process. 


mittpd The term "barratry" includes every wrongful act wilfully coi 

Ee, the charterer t0 the prejudice ° f the owner ’ the case m 

kind 1 to thl n‘p h T Per "r ,T He term " a11 ° ther perils ” includes only perils similar 

kind to the penis specifically mentioned in the policy 
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and also in the case of a ship driven by power other than steam, the machinery ana 
fuels and engine stores, if owned by the .assured. 

16. Freight. — The term ' freight” includes the profit derivable by a shipowner 
from the employment of his ship to carry his own goods or movables as well as 
freight payable by a third party, but does not include passage money. 

17. Goods.— The term "goods” means goods in the nature of merchandise, and 
does not include personal effects or provisions and stores for use on board. 

In the absence of any usage to the contrary, deck cargo and living animals must 
be insured specifically, and not under the general denomination of goods. 


[THE] MARINE PRODUCTS EXPORT DEVELOPMENT AUTHORITY 

ACT, 1972 * 

(ACT NO. 13 OF 1972) 

[The text of the Act printed here is as on 15-11-1983.] 
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STATEMENT OF OBJECTS AND REASONS 


"The marine products industry has been 
inc’uded in the Export Policy Resolution as 
one of the few industries having immense 
export potential if proper incentive and care 
be given to the industry. Though, in recent 
years. India has come up from a low position 
in the world shrimp market to occupy the 
second place in the list of exporting nations, 
yet it has touched only a fringe of the vast 
potentialities available for export in the 
country. Besides effecting an increase in 
the volume and value of exports of shrimps 


and lobsters, which at present constitute 
ninety per cent, of our exports, there is con¬ 
siderable scope for exporting other varieties 
of marine products like tuna, sardines, pom- 
fret, Bombay duck, bream; crabs, eels, etc. 

2 The marine products industry is at pre¬ 
sent not subject to any discipline or regula¬ 
tion. This has resulted in an uneven and 
unhealthy development of the fish processing 
sectors thus affecting adversely its economic 
operation and better realisation of the unit 
value of export products. Such an unregu- 
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lated growth has also led to problems con¬ 
nected with inadequate facilities on shore 
relating to fresh water, power and timely 
internal transport and shipping arrange¬ 
ments. 


3 The problems faced by the marine pro¬ 
ducts industry in the country call for the 
establishment of a central agency for regu¬ 
lating. organising and developing that in¬ 
dustry on economic lines. Such agency 
should also be vested with adequate auth¬ 
ority and necessary organisation directly in 
volved in the co-ordinated development of 
the industry in relation to raw material, 
supp'y. processing, storage, transport and ex¬ 
port marketing. A detailed study recently 
undertaken by the Institute of Foreign Trade 
has indicated the necessity for the setting up 
of such central agency. After careful con¬ 
sideration. Government of India has come to 
>he conclusion that a statutory Authority to 
be known as the Marine Products Export 
Develonment Authority should be set up 
under the control of the Union. The Auth¬ 


ority is proposed to be constituted, among 
others, with representatives of the Govern¬ 
ments of States having a coast, dealers of 
marine products and owners of fishing ves¬ 
sels and processing plants. It is proposed to 
vest the Authority with adequate powers to 
undertake suitable measures for the develop¬ 
ment of marine products industry, such as 
promoting exports, undertaking marketing 
activities with a view to increasing the ex¬ 
port potential of marine products, registering 
fishing vessels, processing plants, etc., giving 
financial and other assistance and carrying 
out allied objects. The Bill contains a 
declaration that it is expedient in the public 
interest that the Union should take under its 
control the marine products industry and 
seeks to take powers for the setting up of a 
statutory Authority for the marine products 
• industry, mainly with a view to enable it to 
undertake the activities mentioned above. 
Power has also been taken for the Central 
Government to prohibit or control the im¬ 
ports and exports of marine products."—Gaz. 
of Ind.. 25-3-1972. Pt. II. S. 2. Ext., p. 147. 


[THE] MARINE PRODUCTS EXPORT DEVELOPMENT AUTHORITY 

ACT, 1972 

(ACT NO. 13 OF 1972) a 

[20th April, 19t^.] 

An Act to provide for the establishment of an Authority for the development 
of the marine products industry under the control of the Union and for 
matters connected therewith. * 


Be it enacted by Parliament in the Twenty-third Year of the Republic of 
India as follows:-— ; 

[a] For Statement of Objects and Reasons, see Gaz. of Ind.. 25-3-1972, Pt. II, 3f 2. 
Ext., p. 147. *■ 


CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement.—(1) This Act may be called 

THE MARINE PRODUCTS EXPORT DEVELOPMENT AUTHORITY ACT 
1972. ’ 

(2) It extends to the whole of India. 

(3) It shall come into force on such date® as the Central Government 
may. by notification in the Official Gazette, appoint: 

Provided that different dates may be appointed for different provisions 
of this Act. 

[a] All provisions except Ss. 11 to 18 enforced on 12-7-1972; Ss. 11 to 19 enforc¬ 
ed from 15-1-1973 See Gaz. of Ind., 12-7-1972, Pt. II, S 3 (i), Ext, p. 877 
and ibid, 10-1-1973, Pt. II. S. 3 (i), Ext., p. 15. 


2. Declaration as to expediency of control by the Union.— It is hereby 
declared that it is expedient in the public interest that the Union should 
lake under its control the marine products industry. 


, A D ?! U,i H 0 ?, S, ~ In this Act - unless the context otherwise requires,— 

(a) Authority means the Marine Products Export Development Authority 
established under section 4; 

"Chairman” means the Chairman of the Authority; 

„j 0n Y eyance ” deludes a carrier vessel or a vehicle; 

(d) dealer” means a dealer in any of the marine products; 

appointed SVerfion' T™ ° f Mari " e Pr ° duC,s Export Development 

m ta!dng ° ut ° f ' ° r brtastos 
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(g) "fishing vessel” means a ship or boat fitted with mechanical means of 
propulsion which is exclusively engaged in sea-fishing for profit; 

(h) "marine products" includes all varieties of fishery products known 
commercially as shrimp, prawn, lobster, crab, fish, shell-fish, other 
aquatic animals or plants or parts thereof and any other products which 
the Authority may, by notification in the Gazette of India, declare to 
be marine products for the purposes of this Act; 

(i) "member" means a member of the Authority; 

(j) "owner”, in relation to any fishing vessel or in relation to any process¬ 

ing plant or storage premises for marine products or in relation to any 
conveyance used for the transport of marine products, includes— 

(i) any agent of the owner; and 

(ii) a mortgagee, lessee or other person in actual possession of the fish.ng 
vessel, processing plant, storage premises or conveyance; 

(k) "prescribed" means prescribed by rules made under this Act; 

(l) "processing”, in relation to marine products, includes the preservation 

of such products such as canning, freezing, drying, salting, smokmg. 
peeling or filleting and any other method of processing which the Au¬ 
thority may, by notification in the Gazette of India, specify in this be¬ 
half. 

CHAPTER II 

MARINE PRODUCTS EXPORT DEVELOPMENT AUTHORITY • 

4. Establishment and constitution of the Authority.— (1) With effect 
from such date as the Central Government may, by notification in the Offi¬ 
cial Gazette, specify in this behalf, there shall be established for the pur¬ 
poses of this Act an Authority to be called the Marine Products Export 
Development Authority. 

(2) The Authority shall be a body corporate by the name aforesaid, hav¬ 
ing perpetual succession and a common seal, with power to acquire, hold 
and dispose of property, both movable and immovable, and to contract, and 
shall by the said name sue and be sued. 

(3) The Authority shall consist of the following members, namely:— 

(a) a Chairman to be appointed by the Central Government; 

(b) the Director of Marine Products Export Development, ex officio: 

(c) three members of Parliament of whom two shall be elected by the 
House of the People and one by the Council of States; 

(d) five members to represent respectively the Ministers of the Central 
Government dealing with— 

(i) agriculture, 

(ii) finance, 

(iii) foreign trade, 

(iv) industry, and 

(v) shipping and transport; 

(e) such number of other members not exceeding twenty as the Central 
Government may think expedient, to be appointed by that Government 
by notification in the Official Gazette from among persons who are in 
its opinion capable of representing— 

(i) the Governments of the States or Union territories having a sea- 

coast; . , , 

(il) the interests of owners of fishing vessels, processing plan s or 
storage premises for marine products and conveyances used for the 
transport of marine products; 

(iii) the interests of dealers; 

(iv) the interests of persons employed in the marine products industry; 

(v) the interests of persons employed in research institutions engaged 
in ‘he researches connected with the said industry; and 

(vi) such other persons or class of persons who in the opinion of the 
Central Government, ought to be represented on the Authority. 
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(4) The number of persons to be appointed as members from each of the 
categories specified in clause (e) of sub-section (3), the term of office of the 
members other than the member referred to in clause (b) of that sub-section, 
and the manner of filling vacancies among, and the procedure to be followed 
In the discharge of their functions by the members shall be such as may be 
prescribed. 

(5) Any officer of the Central Government, not being a member of the 
Authority, when deputed by that Government in this behalf, shall have the 
right to attend meetings of the Authority and take part in the proceedings 
thereof but shall not be entitled to vote. 

(6) The Authority shall elect from among its members a Vice-Chairman 
who shall exercise such of the powers and perform such of the functions of 
the Chairman as may be prescribed or as may be delegated to him by the 
Chairman. 

5. Acts or proceedings of Authority or its Committees not to be invalidat¬ 
ed.— No act or proceeding of the Authority or any Committee appointed by 
it under section 8, shall be invalidated merely by reason of— 

(a) any vacancy in, or any defect in the constitution of, the Authority or 
such committee; or 

(b) any defect in the appointment of a person acting as a member of the 
Authority or stick Committee; or 

(c) any irregularity in tfie procedure of the Authority or such Committee 
not affecting the merits of the case. 


6. Salary and allowances of Chairnlae.— The Chairman shall be entitled 
to such salary and allowances and such conditions of service ir. respect of 
leave, pension, provident fund and other matters as may, from time to time, 
be fixed by the Central Government. 

7. Executive officers of the Authority and other staff.— (1) The Central 
Government shall appoint a Director of Marine Products Export Develop¬ 
ment to exercise such powers and perform such duties under the Chairman 
as may be prescribed or as may be delegated to him by the Chairman. 


(2) The Central Government shall appoint a Secretary to the Authority 
to exercise such powers and perform such duties under the Chairman as may 
be prescribed or as may be delegated to him by the Chairman. 

(3) The Director and the Secretary to the Authority shall be entitled to 
such salaries and allowances and such conditions of service in respect of 
leave, pension, provident fund and other matters as may be fixed by the Cen¬ 
tral Government. 

(4) Subject to such control and restrictions as may be prescribed, the Au¬ 
thority may appoint such other officers and employees as may be necessary 
for the efficient performance of its functions and pay them such salaries and 
allowances as it may determine from time to time. 

(5) The Chairman, the Director, the Secretary and other employees of 
the Authority shall not undertake any work unconnected with their duties 
under this Act except with 1 the permission • of the Central Government 


8. Committees of the Authority.— (1) The Authority may appoint such 
Committees as may be necessary for the efficient discharge of'its duties and 
performance of its functions under this Act. 


(2) Th6 Authority shall have the power to co-opt as members of any 

Committee appointed under sub-section (1) such other number of persons 

who are not members of the Authority, as it may think fit. 


to JL F f UnC K° nS th6 A * thority — (1 > u sh£d l be the duty of the Authority 
l? T e ;^ y r SU ! h measures as it thinks fit, the development under the 

cSlreteence °‘ martoe produc,s indu ^ with ,pe- 

“A'Mn 'ttiC clHtloua stands fair - AIR 
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(2) Without prejudice to the generality of the provisions of sub¬ 
section (1), the measures referred to therein may provide for— 

(a) developing and regulating off-shore and deep-sea fishing and undertak¬ 
ing measures for the conservation and management of off-shore and 
deep-sea fisheries; 

(b) registering fishing vessels, processing plants or storage premises for 
marine products and conveyances used for the transport of marine pro¬ 
ducts; 

(c) fixing of standards and specifications for marine products for purposes 
of export; 

(d) rendering of financial or other assistance to owners of fishing vessels 
engaged in off-shore and deep-sea fishing and owners of processing 
plants or storage premises for marine products and conveyances used 
for the transport of marine products, and acting as an agency for such 
relief and subsidy schemes as may be entrusted to the Authority; 

(e) carrying out inspection of marine products in any fishing vessel, pro¬ 
cessing plant, storage premises, conveyance or other place where such 
products are kept or handled, for the purpose of ensuring the quality 
of such products; 

(f) regulating the export of marine products; 

(g) improving the marketing of marine products outside India; 

(h) registering of exporters of marine products on payment of such fees 
as may be prescribed; 

(i) collecting statistics from persons engaged in the catching of fish or other 

marine products, owners of processing plants or storage premises for 
marine products or conveyances used for the transport of marine pro¬ 
ducts, exposers of such products and such other persons as may be 
prescribed on any matter relating to the marine producis industry and 
the publishing of statistics so collected, or portions thereof or extracts 
therefrom; 

(j) training in various aspects of the marine products industry; and 

(k) such other matters as may be prescribed. 

(3) The Authority shall perform its functions under th>s section in ac¬ 
cordance with and subject to such rules as may be made by the Central 
Government. 

10. Dissolution of the Authority.— (1) The Central Government may, by 
notification in the Official Gazette and for reasons to be specified therein, 
direct that the Authority shall be dissolved from such date and for such 
period as may be specified in the notification: 

Provided that before issuing any such notification, the Central Govern¬ 
ment shall give a reasonable opportunity to the Authority to make represen¬ 
tations against the proposed dissolution and shall consider the representations, 
if any, of the Authority. 

(2) When the Authority is dissolved under the provisions of sub-sec¬ 
tion (1),— 

(a) all members notwithstanding that their term of office has not expired 
shall, from the date of dissolution, vacate their offices as such mem- 

bers; 

(b) all powers and duties of the Authority shall, during the perio o i 
solution, be exercised and performed by such person or persons as thu 
Central Government may appoint in this behalf, 

(c) all funds and other property vested in the Authority shall, during the 
period of dissolution, vest in the Central Government; and 

(d) as soon as the period of dissolution expires the Authority shall be re- 
constituted in accordance with the provisions of this Act. 
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CHAPTER III 
REGISTRATION 

11. Registration of fishing vessel, processing plant, etc.—(1) Every owner 
of a fishing vessel, processing plant or storage premises for marine products 
or conveyance used for the transport of marine products shall, before the ex¬ 
piration of one month from the date on which he first became owner of 
such fishing vessel, processing plant, storage premises or conveyance, or be¬ 
fore the expiration of three months from the date of coming into force of 
this section, whichever is later, apply to the Authority for registration under 
this Act of every such fishing vessel, processing plant, storage premises, or 
conveyance owned by him : 

Provided that the Authority may, for sufficient reason, extend the time¬ 
limit for registration by such period as it thinks fit. 

(2) Registration once made shall continue to be in force until it is can¬ 
celled by the Authority. 

12. Application, cancellation, fee payable and other matters relating to 
registration.— The form of application for registration under section 11 and 
for the cancellation of such registration, the fee payable on such applications, 
the particulars to be included in such applications, the procedure to be fol¬ 
lowed in granting and cancelling registration and the registers to be kept by 
the Authority shall be such as may be prescribed. 

13. Returns to be made by owners.— (1) Every owner referred to in sub¬ 
section (1) of section 11 shall furnish to the Authority at the prescribed 
time and in the prescribed manner such returns as may be prescribed. 

(2) The Authority may authorise a member or any of its officers to in¬ 
spect any fishing vessel, processing plant, storage premises or conveyance at 
any time to verify the accuracy of any return made under this section. 

• • 

CHAPTER IV 

FINANCE, ACCOUNTS AND AUDIT 

14. Imposition of a cess on marine products exported.— (1) There shall 
be levied on all marine products which are exported, a cess for the purposes 
of this Act at such rate not exceeding three per cent, ad valorem as the 
Central Government may, by notification in the Official Gazette, fix. 

(2) The cess levied under sub-section (1) shall be in addition to any cess 
or duty leviable on marine products under any other la\v for the time being 
in force. 


(3) The provisions of the Customs Act, 1962, and the rules and regula¬ 
tions made thereunder, including those relating to refunds and exemptions 
from duty, shall, as far as may be, apply in relation to the levy and col¬ 
lection of the cess leviable under sub-section (1) as they apply in relation to 
the levy and collection of a duty of customs under that Act or those rules 
and regulations. 

15. Payment of proceeds of cess to the Authority.—The proceeds of the 
cess levied under section 14 shall first be credited to the Consolidated Fund 
of India and the Central Government may, if Parliament by appropriation 
made by law in this behalf so provides, pay to the Authority, from time to 
tune, from out of such proceeds, after deducting the expenses of collection 
such sums of money as it may think fit for being utilised for the purposes of 


16. Grants and loans by the Central Government.- The Central Gov- 
ernment may after due appropriation made by Parliament by law in this be- 

Mf, p a y to tfce Authority by way of grants or loons such sLs of money as 
the Central Government may consider necessary. y 
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17. Constitution of the Fund.— (1) There shall be formed a Fund to be 
called the Marine Product- Export Development Fund and there shall be 
credited thereto— 

(a) the proceeds of the cess made over to the Authority by the Central 
Government: 

(b) all fees levied and collected in respect of registration made under this 
Act; 

(c) any other fee that may be levied and collected by the Authority under 
th : s Act or the rules made thereunder; 

(d) any grants or loans that may be made by the Central Government for 
the purposes of this Act; 

(e) any grant' or loans that may be made by any institution for the pur¬ 
poses of this Act: and 

(f) all sums realised by the Authority in carrying out the measures referr¬ 

ed to in section 9. 

(2) The Fund shall be applied— 

(a) for meeting the salaries, allowances and other remuneration of the of¬ 
ficers and other employees of the Authority 

(b) for meeting the other administrative expenses of the Authority: 

(c) for meeting the cost of the measures referred to in sect : on 9; and 

(dl for repayment of any loans from the Central Government or from any 
institution. 


18. Borrowing powers of the Authority.— Subject to such rules as may 
he made in this behalf, the Authority shall have power to borrow on the se¬ 
curity of the Marine Products Export Development Fund or any other asset 
for carrying out the purposes of this Act. 


19. Accounts and audit.-— !1) The Authority shall maintain proper ac¬ 
counts and other relevant records and prepare an annual statement of ac¬ 
counts. includ’ng the promt and lc-s account and the balance-sheet in such 
form as may be prescribed bv the Central Government in consultation with 
the Comptroller and Auditor-General of India 

(2) The accounts of the Authority shall be audited by the Comptroller 
and Auditor-General of India at such intervals as may be specified by him 
and any expenditure incurred in connection with such audit shall be pay¬ 
able by the Authority to the Comptroller and Auditor-General. 

(3) The Comptroller and Auditor-General of India and any person ap¬ 
pointed by him in connection with the audit of the accounts of the Auth¬ 
ority shall have the same rights and privileges and authority in connection 
with such audit as the Comptroller and Auditor-General has in connection 
with the audit of Government accounts and, in particular, shall have the 
right to demand the production of books, account.,, connected vouchers and 
other documents and papers and to inspect any of the offices of the Auth¬ 
ority. 


(4) The accounts of the Authority as certified by the Comptroller 
Aud tor-General of India or any other person appointed by him in tnis 
half together with the audit report thereon shall be forwarded annua b 
the Central Government and that Government shall cause the same 
iaid before each House of Parliament. 


and 

be- 

to 

be* 


CHAPTER V 

CONTROL BY CENTRAL GOVERNMENT 

20._Power to prohibit or control imports and export, of .marine pro¬ 
tects _(i) The Central Government may. by order published in 

Gazette make provision for prohibiting, restricting or otherwise controlling 
fhe impoH or export of marine products, either generally or. ,n specified 

(lasses of cases. 
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(2) All marine products to which any order under sub-section (1) applies, 
«hall be deemed to be goods of which the import or export has been prohibit¬ 
ed under section 11 of the Customs Act, 1962, and all the provisions of that 
Act shall have effect accordingly. 

(3) If any person contravenes any order made under sub-section (1), he 
shall, without prejudice to any confiscation or penalty to which he may be 
liable under the provisions of the Customs Act, 1962, as applied by sub-sec¬ 
tion (2), be punishable with imprisonment for a term which may extend to 
one year, or with fine, or. with both. 

21. Directions by Central Government.—The Authority shall carry out 
such directions as may be issued lo it from time to time by the Central Gov¬ 
ernment for the efficient administration of this Act. 

22. Returns and reports.— (1) The Authority shall furnish to the Central 
Government, at such time and in such form and manner as may be prescrib¬ 
ed or as the Central Government may direct, such returns and statements 
and such particulars in regard to any proposed or existing programme for 
the promotion and development of the marine products industry, as the Cen¬ 
tral Government may, from time to time, require. 

(2) Without prejudice lo the provisions of sub-section (1), the Authority 
shall, as soon as possible after the end of each financial year, submit to the 
Central Government a report in such form and before such date, as may be 
prescribed, giving a true and full account of its activities, policy and pro¬ 
grammes during the previous f’nancial year. 

(3) A copy of the report received under sub-section (2) shall be laid be¬ 
fore each House of Parliament. 


CHAPTER VI 

MISCELLANEOUS 

23. Penalty for making false returns.— Any person who being required 
by or und&r this Act to furnish any return fails to furnish such return or 
furnishes a return containing any particular which is false and wh'ch he 
knows to be false or does not believe to be true shall be punishable with 
fine which may extend to five hundred rupees. 


24. Penalties for obstructing a member or officer of the Authority in the 
discharge of his duties and for failure to produce books and records.— Any 
person who— . 

(a) obstructs any member authorised by the Chairman in writing or any 
officer or other employee of the Authority authorised by it in this be¬ 
half or any person authorised in this behalf by the Central Government 
or by the Authority, in the exercise of any power conferred, or in the 
discharge of any duty imposed, on him by or under this Act; or 

(b) having control over or custody of any account book or 'other record 

fails to produce such book or record when required to do so by or 
under this Act, .• . . J 

shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both. 


fih 25 ' Q ° the « P ena j! ies -—Whoever contravenes or attempts to contravene or 
abets the contravention of the provisions of this Act or of any rules made 

° ther -i 3 ? l he provisions - Punishment for the contravention where- 

aed t f ° r m J C ? ionS 20 ’ 23 and 24 ’ sha11 be Punishable with 
E onment * or * term which may extend to six months, or with fine 
™k“*ma y extend to one thousand rupees, or with both, and in the case of 

runees fn mg COntraver \ tion with an additiona l which may extend to fifty 

tion fn/tK da I durulg which such contravention continues after convict 
tion for. the first such contravention. • 


C ° mpanieS -~ (1) Where an offence under this Act has 
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conduct of the business of the company as well as the company shall he 
deemed to be guilty of the offence and shall be liable to be proceeded against 
and punished accordingly: 

Provided that nothing contained in this sub-section shall render any su h 
person liable to any punishment, if he proves that the offence was commu¬ 
ted without his knowledge or that he exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed by a company and it is proved that 
the offence has been committed with the consent or connivance of, or is at¬ 
tributable to any neglect on the part of, any director, manager, secretary or 
other officer of the company, such director, manager, secretary or other of¬ 
ficer shall also be deemed to be guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Explanation.— For the purposes of this section— 

(a) "company" means any body corporate and includes a firm or other as¬ 
sociation of individuals; and 

(b) "director”, in relation to a firm, means a partner in the firm. 

27. Jurisdiction of court.— No court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try any offence punishable 
under this Act. 

28. Previous sanction of Central Government.— No prosecution for any 
offence punishable under this Act shall be instituted except with the previous 
sanction of the Central Government. 


29. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceedings shall lie against the Government, or the Authority or 
any Committee appointed by it, or any member of the Authority or such 
Committee, or any officer or other employee of the Government or of the 
Authority or any other person authorised by the Government or the Auth¬ 
ority. for anything which is in good faith done or intended to be done under 
this Act or the rules made thereunder. 


30. Power to delegate.— The Central Government may, by order notified 
in the Official Gazette, direct that any power exercisable by it under this 
Act (not being the power to make rules under section 33) may also be exer¬ 
cised, in such cases and subject to such conditions, if any, as may be speci* 
tied in the order, by such officer or authority as may be specified therein. 


31. Suspension of operation of Act.— (1) If the Central Government 
satisfied that circumstances have arisen rendering it necessary that certain of 
the restrictions imposed by this Act should cease to be imposed or if it con¬ 
siders necessary or expedient so to do in the public interest, the Central Gov¬ 
ernment may, by notification in the Official Gazette, suspend or relax to a 
specified extent, either indefinitely or for such period as may be specified in 
the notification, the operation of all or any of the provisions of this Act. 

(2) Where the operation of any provision of this Act has under sub-sec¬ 
tion (1) been suspended or relaxed indefinitely, such suspension °r relaxation 
may at any time while this Act remains in force be removed by the Cen ral 
Government by notification in the Official Gazette. 

32. Application of other laws not barred.-The provisions of this Act 

shall be in addition to and not in derogation of the provisions of any oth 
law for the time being in force. r - nfral Gnv- 

ernment may. by notification in the Official Gazette, make rules for carry- 

ing m In partSr £d without prejudice to the generality of the foregoing 
power, s'uch rules may provide for all or any of the following matters, name- 

ly (a7the number of persons to be appointed as members from each of the 
categories specified in clause (e) of sub-section (3) of section 4, the term 
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of office and other conditions of service of members, the manner of fill¬ 
ing vacancies among, and the procedure to be followed in the discharge 
of their functions by, such members; 

(b) the circumstances in which and the authority by which a member may 
be removed; 

(c) the holding of a minimum number of meetings of the Authority every 
year; 

(d) the procedure to be followed at meetings of the Authority for conduct 
of business and the number of members which shall form a quorum at 
a meeting; 

(e) the maintenance by the Authority of records of business transacted by 
the Authority and the submission of copies thereof to the Central Gov¬ 
ernment; 

(f) the powers of the Authority, its Chairman, the Director and Committees 

of the Authority with respect to the incurring of expenditure; 

(g) the conditions subject to which the Authority may incur expenditure 
outside India; 

(h) the preparation of budget estimates of receipts and expenditure of the 
Authority and the authority by which the estimates are to be sanction¬ 
ed; 


(i) the form and manner in which the accounts should be kept by the 
Authority; 

(j) the deposit of the funds of the Authority in banks and the investment 

of such funds; 

(k) the conditions subject to which the Authority may borrow; 

(l) the conditions subject to which and the manner in which contract may 

be entered into by or on behalf of the Authority; 

(m) the additional matters in respect of which the Authority may under¬ 
take measures in the discharge of its functions; 

(n) the remuneration and other allowances payable to the person or per¬ 
sons referred to in clause (b) of sub-section (2) of section 10; 

(°) tbe / orm of - and the particulars to be contained in, any returns or re¬ 
ports to be made to the Authority under this Act; 

(P) ‘l!! f L° £ ; the manner of making applications for registration and 
ca " c ?! latlon b J the Authority, the fee payable on such appli- 

cistratinn H tif ^ t0 * f ° ll0Wed *"“**»« a " d cancelling re¬ 
gistration and the conditions governing such registration- 

<q) duct“ lleCli ° n °' any in,0rmation or s,a,islil;s in respect ’of marine pro- 

(t) z ZyZTz :^: be or raay be ~ d b * ° r 

aft J 3 A Every Z Ul l under this section sha11 be laid, as- soon as may be 
after t is made*, before each House of Parliament, while it is in session for 

a total period of thirty days, which may be comprised in one ses fon or’ °n 

or more successive sessions, and if, before the expiry of the session iii- 

Hou^awee i°n W m 8 iH he sessi0n the successive sessions aforesaid, both 
that «. 8 ! ^ makUlg modification in the rule or both Houses agree 

tol c £ SSlSTf 4 n0t b L made> th !/ ule sha11 thereafter have effect only 
m such modified form or be of no effect, as the case may be; so, however 

any such modification or annulment shall be without prejudice to the 
validity of anylh : ng previously done under that rule. 

[a] For M. P. E. D. Authority Rules, 1972, See Gaz. of Ind., 1972, Pt II S 2 
Ext., p. 1361 (S. O. 485 (E)). ’ ' ' 

HoJ 4 ' + P ,° Wer l ° make re * ul ations. (1) The Authority may make regula- 
^consistent with this Act and the rules made thereunder, for en- 
it to discharge its functions under this Act. 
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(2) Without prejudice to the generality of the foregoing power, such re¬ 
gulations may provide for all or any of the following matters, namely : — 

(a) the procedure lo be followed at meetings of the Committees appointed 
by the Authority and the number of members which shall form a 
quorum at a meeting; 

(b) the delegation to the Chairman, members, Director, Secretary or other 
officers of the Authority of any of the powers and duties of the Auth¬ 
ority under this Act; 

(c) the travelling and other allowances of members of the Authority and of 
Committees thereof; 

(d) the pay and allowances and leave and other conditions of sen, ce of of¬ 
ficers (other than those appointed by the Central Government) and 
other employees of the Authority; 

(e) the maintenance of its accounts; 

ff) the maintenance of the registers and other records of the Authority and 
its various Committees; 

fgl the appointment by the Authority of agents to discharge on its behalf 
any of its functions; 

(h) the persons by whom, and the manner >n which, payments, deposits and 
investments may be made on behalf of the Authority; 

(3) No regulation made by the Authority shall have effect until it has 
been approved by the Centra! Government and published in the Official 
Gazette, and the Central Government, in confirming a regulation, may make 
any change therein which appears to it to be necessary. 

(4) The Central Government may, by notification in the Official Gazette, 
cancel any regulation which it has confirmed and thereupon the regulation 
shall cease to have effect. 


[THE] MARITIME ZONES OF INDIA (REGULATION OF FISHING 

BY FOREIGN VESSELS) ACT, 1981 
(ACT NO. 42 OF 1981) 

[The text of the Act printed here is as on 15-11-1933.] 
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STATEMENT OF OBJECTS AND REASONS 


The Territorial Waters. Continental Shelf, 
Exclusive Economic Zone and other Mari¬ 
time Zones Act. 1976, defines the -cope and 


extent of the different maritime zones 
‘India and provides for the exploration, 
ploitation and protection of the resources 


o( 

ex¬ 

in 
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the continental shelf and exclusive economic 
zone That Act was in the nature of an 
umbrella legislation and it was envisaged 
that separate legislation for dealing in great¬ 
er detail with the regulation, exploration and 
exploitation of particular resources in our 
maritime zones should be undertaken in due 


course. 

2. There has been an increase in poaching 

activities of foreign fishing vessels in our 
exclusive economic zone. There have also 
been instances of foreign fishing vessels 
chartered by Indian parties indulging in 
such activities. To prevent such activities 
and to protect our fishermen from the hard¬ 
ship caused by poaching vessels, it is neces¬ 
sary to regulate fishing activities by foreign 
fishing vessels and to provide for deterrent 
punishment by way of heavy fines and con¬ 
fiscation of foreign fishing vessels engaged 
in such activities. The Bill seeks to regulate 
fishing activities of foreign fishing vessels 
in the territorial waters of India and the ex¬ 
clusive economic zone of India. 

3. The following are the salient features 
of the Bill 

(i) No foreign vessel shall be used for 
fishing within any maritime zone of 
India except under and in accordance 
with a licence or permit granted 
under the provisions of the Bill. The 
owner of such vessel or any foreigner 


wishing to use such vessel has to ob¬ 
tain a licence while an Indian citizen 
wishing to use such vessel has to ob¬ 
tain a permit. 

(ii) Officers of the Coast Guard and any 
officer of Government authorised by it 
in this behalf would be competent to 
stop or board a foreign fishing vessel 
in any maritime zone and search such 
vessel for ascertaining whether or not 
the requirements of the legislation have 
been complied with. Such officers 
will also have the power to seize and 
detain such vessel and to require the 
master of the vessel to bring such ves¬ 
sel to any ports specified by the Gov¬ 
ernment in this behalf. The officers 
will also have the power to arrest any 
person who is suspected to have com¬ 
mitted an offence. 

(iii) The Bill provides for heavy penalties 
for the use of any foreign vessel for 
fishing in any maritime zone of India 
without a valid licence or permit and 
also for confiscation of such vessel. 

Civ) Provision has been made in the BUI 
for the custody of the foreign vessel 
impounded by the authorised officer 
during the pendency of prosecution. 

4. The Bill seeks to achieve the above ob¬ 
jects.—Gaz. of Ind., 8-5-1981, Pt. II. Sec. 2, 
Ext., p. 435. 


[THE] MARITIME ZONES OF INDIA (REGULATION OF FISHING 

BY FOREIGN VESSELS) ACT, 1981 
a (ACT NO. 42 OF 1981) 

[28th September, 1981.] 

An Act to provide for the regulation of fishing by foreign vessels in certain 
maritime zones of India and for matters connected therewith. 

Be it enacted by Parliament in the Thirty-second Year of the Republic 
of India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of India, 8-51981, Part II-S. 2, 
Ext., p. 435. 

CHAPTER I 
PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called THE 
MARITIME ZONES OF INDIA (REGULATION OF FISHING BY FOREIGN 
VESSELS) ACT, 1981. 

(2) It shall come into force on such date a as the Central Government 
may, by notification in the Official Gazette, appoint: 

Provided that different dates may be appointed for different provisions of 
this Act and any reference in any such provisions to the commencement of 
this Act shall be construed as a reference to the coming into force of that 
provision. 

[a] Act came in force w.e.f. 2-11-81—See Gaz. of Ind., 31-10-81, Pt. II, S. 3 (ii), 
Ext, p. 1360—S.O. 782(E). 

2* ti Definitions.— In this Act, unless the context otherwise requires,— 
(a) "exclusive economic zone of India" means the exclusive economic zone 
of India in accordance with the provisions of section 7 of the Terri¬ 
torial Waters, Continental Shelf, Exclusive Economic Zone and other 
Maritim e Zones Act, 1976. 

4, A” In the citations stands fox AIR 

[Vol. 25] 4 A. M, 15 
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(b) "fish” means any aquatic animal, whether piscine or not, and includes 
shell fish, crustacean, molluscs, turtle (chelonia), aquatic mammal (the 
young, fry, eggs and spawn thereof), holothurians, coelenterates, sea 
weed, coral (porifera) and any other aquatic life; 

(c) "fishing” means catching, taking, killing, attracting or pursuing fish by 
any method and includes the processing, preserving, transferring, receiv¬ 
ing and transporting of fish; 

id) "foreign vessel” means any vessel other than an Indian vessel; 

(e) "Indian vessel” means— 

(I) a vessel owned by Government or by a corporation established by a 
Central Act or a Provincial or State Act, or 

(II) a vessel— 

(i) which is owned wholly by persons to each of whom any of the follow¬ 

ing descriptions applies;— 

(1) a citizen of India; 

(2) a company in which not less than sixty per cent, of the share capital 
is held by citizens of India; 

(3) a registered co-operative society every member whereof is a citizen 
of India or where any other co-operative society is a member thereof, every 
individual who is a member of such other co-operative society is a citizen of 
India; and 

(ii) which is registered under the Merchant Shipping Act, 1958, or under 
any other Central Act or any Provincial or State Act. 

Explanation.— For the purposes of this clause, "registered co-operative 
soc'ety” means a society registered or deemed to be registered under the Co¬ 
operative Societies Act, 1912, or any other law relating to co-operative so¬ 
cieties for the time being in force in any State; 

(f) "licence" means a licence granted under section 4; 

(g) "maritime zones of India” moans the territorial waters of India or the 
exclusive economic zone of India; 

(h) "master”, in relation to a vessel, means the person for the time being 
having command or charge of the vessel; 

(i) "owner”, in relation to a vessel, includes any association of persons, whe¬ 

ther incorporated or not, by whom the vessel is owned or chartered; 

(j) "permit” means a permit granted or deemed to have been granted under 

section 5; 

(k) "prescribed” means prescribed by rules made under this Act; 

(l) "processing", in relation to fishing, includes cleaning, beheading, filleting, 

shelling, peeling, icing, freezing, canning, salting, smoking, cooking, pick¬ 
ling, drying and otherwise preparing or preserving fish by any other 
method; 

(m) "specified ports” means such ports as the Central Government may, by 
notification in the Official Gazette, specify for the purposes of this Act; 

(n) "territorial waters of India" means the territorial waters of India in 
accordance with the provisions of section 3 of the Territorial Waters 
Continental Shelf, Exclusive Economic Zone and other Maritime zones 

Act, 1976; . . * 

(o) "vessel” includes any ship, boat, sailing vessel or other description ot 

vessel. 

CHAPTER II 

REGULATION OF FISHING BY FOREIGN VESSELS 

3. Prohibition of fishing in maritime zones of India by foreign vessels.— 
Subject to the provisions of this Act, no foreign vessel shall, except under an 
in accordance with— 

(a) a licence granted under section 4; or 

(b) a permit granted under section 5, , 

by the Central Government, be used for -fishing within any maritime zone ol 

India. 
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4. Grant of licences.— (1) The owner of a foreign vessel or any other 
person [not being 'n either case any person to whom any of the descriptions 
specified in sub-items (1) to (3) of item (i) of sub-clause (II) of clause (e) of 
section 2 applies] who intends to use such vessel for fishing within any mari¬ 
time zone of India, may make an application to the Central Government for 
the grant of a licence. 

(2) Every application under sub-section (1) shall be in such form and shall 
be accompanied by such fees as may be prescribed. 

(3) No licence shall be granted unless the Central Government, having 
regard to such matters as may be prescribed in the public interest in this 
behalf and after making such inquiry in respect of such other matters as 
may be relevant, is satisfied that the licence may be granted. 

(4) Every order granting or reject'ng an application for the issue of a 
licence shall be in writing. 

(5) A licence granted under this section— 

(a) shall be in such form as may be prescribed; 

(b) shall be valid for such areas, for such period, for such method of fishing 
and for such purposes as may be specified therein; 

(c) may be renewed from time to time; and 

(d) shall be subject to such conditions and restrctions as may be prescribed 
and to such additional conditions and restrictions as may be specified 
therein. 

(6) A person holding a licence under this section shall ensure that every 
person employed by him complies in the course of such employment, with the 
provis : ons of this Act, or any rule or order made thereunder and the condi¬ 
tions of such licence. 


5. Prohibition of fishing by Indian citizens, etc., using foreign vessels.— 

(1) Every Indian citizen and every person to whom any of the descriptions 
specified in sub-item (2) or (3) of item (i) of sub-clause (II) of clause (e) of 
section 2 applies, who intends to use any foreign vessel for fishing within any 
maritime zone of India, may make an application to the Central Government 
for a permit to use such vessel for such purpose. 

(2) Every application under sub-section (1) shall be made in such form 
and shall be accompanied by such fees as may be prescribed. 

(3) No permit shall be granted unless the Central Government, having 
regard to such matters as may be prescribed in the public interest in this be¬ 
half and after making such inquiry in respect of such other matters as may 
be relevant, is satisfied that the permit may be granted. 

(4) Every order granting or rejecting an application for the grant of such 
permit shall be in writing. 

(5) A permit granted under this section— 

(a) shall be in such form as may be prescribed; 

(b) shall be valid for such areas, for such period, for such method of fish¬ 
ing and for such purposes as may be specified therein; 

(c) may be renewed from time to time; and 

(d) shall be subject to such conditions’and restrictions as may be prescrib¬ 
ed and to such additional conditions and restrictions as may be specified 
therein. 


(6) A person holding a permit under this section shall ensure that every 
person employed by him complies, in the course of such employment, with 
the provisions of this Act or any rule or order made thereunder and the con- 
amons of such permit. 


Notwithstanding anything contained in the foregoing provisions of this 
section, or in section 3, any permission granted to an Indian citizen to use or 
employ foreign fishing vessels in any maritime zone of India and in force im- 
mediately before the commencement of this Act shall, if the terms and condi¬ 
tions of such permission are not inconsistent with the provisions of this Act, 
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be deemed to be a permit granted under this section and such permission shall 
continue to be in force after such commencement on the same terms and con¬ 
ditions, including the conditions as to the area of operation and the period 
of its validity, and the provisions of this Act shall, so far as may be, apply 
to such permission. 

6. Cancellation or suspension of licence or permit.— (1) The Central 
Government may, if there is any reasonable cause to believe that the holder 
of any licence or permit has made any statement in, or in relation to, any 
application for the grant or renewal of such licence or permit which is in¬ 
correct or false in material particulars or has contravened any of the provi¬ 
sions of this Act or any rule or order made thereunder or of the provisions 
of any licence or permit or any conditions or restrictions specified therein, sus¬ 
pend such licence or permit, as the case may be, pending the completion of 
any inquiry against such holder for making such incorrect or false statement 
or for such contravention, as the case may be. 

(2) Where the Central Government is satisfied, after making such inquiry 
as is necessary, that the holder of any licence or permit has made such in¬ 
correct or false statement as is referred to in sub-section (1) or has contra¬ 
vened the provisions of this Act, rule or order made thereunder or of the 
provisions of any licence or permit or any conditions or restrictions specified 
therein, it may, without prejudice to any other penalty to which such holder 
may be liable under the provisions of this Act, cancel such licence or permit, 
as the case may be. 

(3) Every person whose licence or permit has been suspended under sub¬ 
section (1) shall, immediately after such suspension, stop using the foreign 
fishing vessel in respect of which such licence or permit is given and shall 
not resume such fishing until the order of suspension has been revoked. 

(4) Every holder of a licence or permit which is suspended or cancelled 
shall, immediately after such suspension or cancellation, surrender such licence 
or permit, as the case may be, to the Central Government. 

7. Foreign vessel entering maritime zones of India without licence or 
permit to stow gear.— Where any foreign vessel enters any maritime zone of 
India without a valid licence or permit granted under this Act, the fishing 
gear, if any, of such vessel shall, at all times while it is in such zone, be 
kept stowed in the prescribed manner. 

8. Fishing for scientific research, investigation, etc. — Notwithstanding 
anything contained in section 3, the Central Government may, in writing, 
permit a foreign vessel to be used for fishing within any maritime zone of 
India for the purpose of carrying out any scientific research or investigation 
or for any experimental fishing in accordance with such terms and conditions 
as may be prescribed. 

CHAPTER HI 

POWERS OF SEARCH AND SEIZURE 

9. Authorised officers and their powers. — (1) Any officer of the Coast 
Guard constituted under the Coast Guard Act, 1978, or such other officer of 
Government as may be authorised by the Central Government may, for the 
purpose of ascertaining whether or not the requirements of this Act have been 

complied with, either with or without a warrant,— , 

(a) stop or board a foreign vessel in any maritime zone of India and searen 
such vessel for fish and for equipment used or capable of being use 
for fishing; 

(b) require the master of such vessel to produce 

(i) any licence, permit, log book or other document relating to the ves 

sel and examine or take copies of such licence, permit, log book or 

document; , , , . 

(ii) any catch, net, fishing gear or other equipment on board such vessel 

or belonging to the vessel and examine such fish, net, gear equip¬ 
ment; 
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(c) make such inquiries as may be necessary to ascertain whether any of¬ 
fence under this Act has been committed. 

(2) Where the officer referred to in sub-section (1) (hereinafter referred 
to as authorised officer) has reason to believe that any foreign vessel has been, 
is being, or is about to be, used for committing an offence under this Act, he 
may, with or without a warrant,— 

(a) seize and detain such vessel, including any fishing gear, fish equipment, 
stores or cargo found on board such vessel or belonging to the vessel, 
and seize and detain any fishing gear abandoned by the vessel: 

(b) require the master of the vessel so seized or detained to bring such ves¬ 
sel to any specified port; 

(c) arrest any person who, such officer has reason to believe, has commit¬ 
ted such an offence. 

(3) In taking any action under sub-section (2), the authorised officer 
may use such force as may be reasonably necessary. 

(4) Where any vessel or other things are seized, or any person has been 
arrested, under sub-section (2),— 

(a) the vessel or other things so seized shall, as soon as possible, be pro¬ 
duced before a Magistrate competent to try an offence under th s Act 
who shall make such order as he may deem fit for the retention or 
custody of such vessel or things with Government or with any other 
authority pending the completion of any proceedings for the prosecution 
of any offence under this Act or for its use by such authority during 
such retention or custody on such terms and conditions as the Magis¬ 
trate may think fit to impose: 

Provided that the Magistrate may, on an application made by the owner 
or master of such vessel in the prescribed form, order the release of the ves¬ 
sel or other things so seized on the owner or master furnishing security in 
the form of cash or a bank guarantee for an amount not less than fifty 
per cent, of the value of the vessel or things so seized: 

Provided further that where any fish so seized is subject to deterioration, 
the Magistrate may authorise the sale of such fish and the depositing of the 
proceeds of such sale in Court; 

(b) the arrested person shall, as soon as possible, be informed of the grounds 
for such arrest and he shall, without unnecessary delay, be produced 
before such Magistrate; and 

(c) the Central Government shall be informed of such seizure or arrest and 
the details thereof. 

(5) Where, in pursuance of the commission of any offence under this Act, 
any foreign vessel is pursued beyond the limits of the exclusive economic 
zone of India, the powers conferred on an authorised officer by this section 
may be exercised beyond such limits in the circumstances and to the extent 
recognised by international law and State practice. 


CHAPTER IV 

OFFENCES AND PENALTIES 


10. Penalty for contravention of section 3. — Where any foreign vessel is 
used in contravention of the provisions of section 3, the owner or master of 
such vessel shall,— 

(a) in a case where such contravention takes place in any area within the 
territorial waters of India, be punishable with imprisonment for a term 
not exceeding three years or with fine not exceeding rupees fifteen 
lakhs or with both; and 


(b) in a case where sych contravention takes place in any area within the 

exclusive economic zone of India, be punishable with fine not exceeding 
rupees ten lakhs. 
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11. Penalty for contravention of licence.— Whoever contravenes the pro¬ 
visions of any licence shall be punishable with fine not exceeding rupees ten 
lakhs. 

12. Penalty for contravention of permit.— Whoever contravenes the pro¬ 
visions of any permit shall be punishable,— 

(a) where such contravention relates to the area of operation or method of 
fishing specified in such permit, with fine not exceed ; ng rupees five 
lakhs; and 

(b) in any other case, with fine not exceeding rupees fifty thousand. 

13. Confiscation of vessels, etc.— (1) Where any person is convicted of an 
offence under section 10 or section 11 or section 12, the foreign vessel used in 
or in connection with the commission of the said offence, together with its 
fishing gear, equipment, stores and cargo and any fish on board such ship or 
the proceeds of the sale of any fish ordered to be sold under the second pro¬ 
viso to clause (a) of sub-section (4) of section 9 shall also be liable to confis¬ 
cation. 

(2) The foreign vessel or other things confiscated under sub-section (1) 
shall vest in the Central Government. 

14. Penalty for contravention of section 7.— Where any foreign vessel is 
found in any maritime zone of India in contravention of the provisions of sec¬ 
tion 7, the owner or master of such vessel shall be punishable with fine not 
exceeding rupees five lakhs. 

15. Penalty for obstruction of authorised officers.— If any person— 

(a) intentionally obstructs any authorised officer in the exercise of any 
powers conferred under this Act; or 

(b) fails to afford reasonable facilities to the authorised officer or his assis¬ 
tants to board the vessel or to provide for adequate security to such 
officer and assistants at the time of entry into the vessel or when they 
are on board such vessel; or 

(c) fails to stop the vessel or produce the licence, permit, log book or other 
document or any fish, net, fishing gear or other equipment on board 
such vessel, when required to do so by the authorised officer, 

he shall be punishable with imprisonment for a term which may extend to 
one year or with fine not exceeding rupees fifty thousand or with both. 

16. Court to pass certain orders.— Where any person is convicted of an 
offence under this Act, the Court may, in addition to awarding any punish¬ 
ment, order that any costs incurred in connection with the retention or custody 
of the vessel during the pendency of any proceedings for the prosecution of 
an offence under this Act, as reduced by the amount, if any, realised out of 
the use of the vessel by the authority with whom such vessel was retained 
or kept in custody, shall be payable by the person convicted. 


17. Offences by companies.— (1) Where an offence under this Act has 
been committed by a company, every person who, at the time the offence was 
committed, was in charge of. and was responsible to, the company for the 
conduct of the business of the company, as well as the company, shall 
deemed to be guilty of the offence and shall be liable to be proceeded agains 

and punished accordingly: , 

Provided that nothing contained : n this sub-section shall render any sue 
person liable to any such punishment provided in this Act if he proves a 
the offence was committed without his knowledge or that he had exercise a 


due diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed by a company and it is pro\ed tha 
the offence has been committed with the consent or connivance of, or s 
attributable to any neglect on the part of, any director, manager, sec “; tary 
other officer of the company, such director, manager, se ^ re * a *‘ y or P ,, cr . , 

cer shall also be deemed to be guilty of that offence and shall be liable to be 


proceeded against and punished accordingly. 
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Explanation.— For the purposes of this section- 

fa) "company” means a body corporate and includes a firm or other associa¬ 
tion of individuals; and 

(b) "director”, in relation to a firm, means a partner in the firm. 

CHAPTER V 

MISCELLANEOUS 

18. Offences to be cognizable.— Notwithstanding anything contained in 
the Code of Criminal Procedure, 1973, every offence punishable under this Act 
shall be cognizable. 

19. Cognizance and trial of offences.— (1) No Court shall take cognizance 
of any offence punishable under this Act except on a report in writing of the 
facts constituting such offence made by an authorised officer. 

(2) No Court inferior to that of a Metropolitan Magistrate or a Judicial 
Magistrate of the first class shall try any offence under this Act. 

20. Magistrate's power to impose enhanced penalties.— Notwithstanding 
anything contained in section 29 of the Code of Criminal Procedure, 1973, it 
shall be lawful for any Metropolitan Magistrate or any Judicial Magistrate of 
the first class specially empowered by the State Government in this behalf to 
pass any sentence authorised by this Act. 

21. Place of trial.— Any person committ'ng an offence under this Act or 
any rules made thereunder may be tried for the offence in such place" as the 
Central Government may, by general or special order, published in the Offi¬ 
cial Gazette, direct in this behalf. 

[a] Places for the purpose of S. 21 are—Dwarka. Porbander, Bombay, Ratnagiri, 
Mangalore, Vasco-da-gama. Cochin, Ramanathapuram, Madras, Visakhapatr.am, 
Jagatsinghpur, Tamluk and Port Blair—See S.O. 15(E), Gaz. of Ind.. 12-1-1982. 
Pt. II, S. 3 (ii). Ext., p. 42. 

22. Presumptions.— (1) Where any offence is alleged to have been com¬ 
mitted under the provisions of this Act, the place of commission of such of¬ 
fence shall be presumed on the basis of the certified copy of the relevant 
entry in the log book or other official record of the vessel or aircraft which 
was used in connection with the detection of the offence. 

(2) Where any foreign vessel is found within any maritime zone of India 
and the fishing gear of such vessel is not stowed in the prescribed manner or 
fish is found on board such vessel, it shall be presumed, unless the contrary 
is proved, that the said vessel was used for fishing within that zone. 

23. Protection of action taken in good faith.— (1) No suit, prosecution or 
other legal proceeding shall lie against any person for anything which is in 
good faith done or intended to be done in pursuance of the provisions of this 
Act. 

(2) No suit or other legal proceeding shall lie against the Government 
for any damage caused or likely to be caused for anything which is in good 
faith done or intended to be done in pursuance of the provisions of this Act. 

24. Act to supplement other laws.— The provisions of this Act shall be 
in addition to and not in derogation of the provisions of any other law for 
the time being in force. 

25. Power to make rules. — (1) The Central Government may, by notifi¬ 
cation in the Official Gazette, make rules" for carrying out the purposes of 
this Act.^ 

. (2) In particular and without prejudice to the generality of the foregoing 

power, such rules may provide for all or any of the following matters, name- 
iyi— 

(a) the form in which an application for a licence or permit may be made 
and the fees that shall accompany such application; 

5 w ^*j£Sto^ ?hiCfa mSy be tBken “ to account 1x1 the granting of licences 

I ’ ■ 
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(c) the form of licences and permits and the conditions and restrictions sub¬ 
ject to which licences and permits may be granted; 

(d) the manner in which the fishing gear of a foreign vessel shall be kept 
stowed under section 7; 

(e) the terms and conditions under which a foreign vessel may be permit¬ 
ted to be used for fishing within any maritime zone of India for the 
purpose of carrying out any scientific research or investigation or for 
any experimental fishing under section 8; 

(f) the form in which an application may be made for releasing the vessel 
or other things seized under the first proviso to clause (a) of sub-sect on 
(4) of section 9; 

(g) any other matter whicl^ is required to be, or may be, prescribed. 

(3) In making any rule under th : s section, the Central Government may 
provide that a contravention thereof shall be punishable with fine which may 
extend to fifty thousand rupees. 

(4) Every rule made under this section shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is In session, for a 
total period of thirty days which may be comprised in one session or in two 
or more successive sessions, and if. before the expiry of the session immediate¬ 
ly following the session or the successive sessions aforesaid, both Houses agree 
in making any modification in the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter have effect only in such modi¬ 
fied form or be of no effect, as the case may be; so, however, that any such 
modification or annulment shall be without prejudice to the validity of any¬ 
thing previously done under that rule. 

[a] For Maritime Zones of India (Regulation of Fishing by Foreign Vessels) Rules 
1982— See G. S. R. 619(E)—Gaz. of Ind., 26-8-1982, Pt. II. S 3 (ii), Ext., p. 14 
(No. 383). 

26. Removal of difficulties.— (1) If any difficulty arises in giving effect 
to the provisions of this Act, the Central Government may, by order publish¬ 
ed in the Official Gazette, make such provisions not inconsistent with the pro¬ 
visions of this Act as may appear to it to be necessary for removing the 
difficulty: 

Provided that no order shall be made under this section after the c-xpiry 
of three years from the commencement of this Act. 

(2) Every order made under this section shall be laid, as soon as may be 
after it is made, before each House of Parliament. 


[THE] MARKING OF HEAVY PACKAGES ACT, 1951 

(ACT XXXIX OF 1951) 

[The text of the Act printed here is as on 15-11-1983.] 
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land waterway should have its gross weight 
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'The Convention concerning the Marking of 
the Weight on Heavy Packages transported 
by vessels adopted by the International 
Labour Conference in 1929 has been ratified 
by India. The Convention requires that any 
package or object of one thousand kilo¬ 
grammes (one metric ton) or more gross 
weight consigned within the territory of any 
Member country for transport by sea or in- 


ouisiae wivic iv — ■ , j 

sel This will prevent heavy unmarked 
packages from being lifted by mechanical 
means which are intended for smaller loads. 
The purpose of the Bill is to give effect t.. 
the Convention in India."—Gaz. of India, 

1950. Pt. II. S. 2. page 234. 
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Amending Act 29 of 1961- Section;3 of 
the Marking of Heavy Packages Act. 19ol (39 
of 1951) reauires every person consigning a 
heavy package for transport by sea or inland 
waterway from any place in India to have 
marked thereon plainly, durably and conspi¬ 
cuously the gross-weight of the package. 
Section 4 prescribes the penally for the con- 

ACT HOW AFFECTED BY 
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seeks to amend the Act to T , 'c ■» 

matters—Gaz. of India. 20-12-1960. Pt. II. S. - 

Ext., p. 926. 

SUBSEQUENT LEGISLATION 


—Amended by Act XXIX of 1961. 

—Extended by Regn. VII of 1963. 

COGNATE ACTS AND PROVISIONS 

Inland Steam Vessels Act, I of 1917. 

Carriage of Goods by Sea Act, XXVI of 1925. 

Merchant Shipping Act, XLIV of 1958. 

Marine Insurance Act. XI of 1963. 


[THE] MARKING OF HEAVY PACKAGES ACT, 1951 

(ACT XXXIX OF 1951)* 


.Inne. 1051.1 


An Act to give effect to the International Convention drawn up in Geneva on 
the 30th day of May, 1929, for the marking of weight on heavy packages 
transported by sea or inland water-ways. 

Be it enacted by Parliament as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of India, 1950, Pt. II, S. 2, 
p. 234. 

1. Short title, extent and commencement.— (1) This Act may be called 
THE MARKING OF HEAVY PACKAGES ACT, 1951. 

(2) It extends 51 to the whole of India. 

(3) It shall come into force on such b date as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The Act has been extended to the Union Territory of Pondicherry by Regn. VII 
of 1963 (1-10-1963). 

[b] The Act came into force on 1-11-1951, see S. R. O., 1461, D/- 15-9-1951 publish¬ 
ed in Gaz. of India, 1051, Pt. II, S. 3. p. 1608. 


2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "heavy package” means a package or other object weighing not less than 
one metric ton, which is equal to one thousand kilogrammes or 2204.6 
standard pounds or 26.8 standard maunds; 

(b) "inland water-way” means any canal, river, lake or other navigable 
water in India. 

3. Obligation to mark weight on heavy packages.— Every person consign¬ 
ing a heavy package for transport by sea or inland water-way from any place 
in India shall have marked thereon plainly, durably and conspicuously the 
gross weight of the packages: 

Provided that in cases or circumstances specified by rules made under this 
Act where it is difficult to determine the correct weight, only the approximate 
weight may be so marked- 

Inspectors.— (1) The Central Government may, by notification in the 
Official Gazette, appoint such persons as it thinks fit to be inspectors for the 
purposes of this Act and assign to each of them one or more areas to be spe¬ 
cified in the notification, or to two or more of them the same area to be so 
specified. 

(2) Every inspector shall be deemed to be a public servant within the 
meaning of section 21 of the Indian Penal Code, 


"A” In the citations stands fotr AIR 
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5. Powers of Inspectors.— Subject to any rules made by the Central 
Government in this behalf, an inspector appointed under sub-section (1) of 
section 4 may— 

(a) enter, with such assistants as he considers necessary, and inspect any 
place or vessel and examine any packages found therein: 

(b) if, on such examination, any heavy package is found not to have been 
marked in accordance with the provisions of section 3, direct that the 
package shall not be transported by sea or inland water-way until it has 
been marked in accordance with those provisions: 

Provided that, instead of issuing any direction as aforesaid, the inspector 
may himself cause the package to be marked in accordance with the provi¬ 
sions of section 3; and in any such case, the expenses incurred by him for 
such marking shall be recoverable as an arrear of land revenue from the per¬ 
son consigning the package for transport. 


6. Penalties.— (1» If any person contravenes— 

(a) the provisions of section 3. or 

fb) any direction given by an inspector under clause (b) of section 5, 
he shall be punishable with fine which may extend to five hundred rupee;. 

(2) If any person wilfully obstructs an inspector in the exercise of his 
powers under this Act. he shall be punishable with fine which may extend to 
two hundred rupees. 

7. Offences by companies.— (1) Where the person committing an offence 

under this Act is a company, the company as well as every person in charge 
of, and responsible to. the company for the conduct of its business at the 

time of the commission of the offence shall be deemed to be guilty of the 

offence and shall be liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment if he proves that the offence was committed 
without his knowledge or that he exercised all due diligence to prevent the 
commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed by a company and it is proved that 
the offence has been committed with the consent or connivance of, or that the 
commission of the offence is attributable to any neglect on the part of, any 
director, manager, secretary or other officer of the company, such director, 

manager, secretary or other officer shall also be deemed to be guilty of that 

offence and shall be liable to be proceeded against and punished accordingly. 


Explanation.— For the purposes of this section,— 

fa) ''company” means any body corporate and includes a firm or other 
association of individuals, and 

fb) "director”, in relation to a firm, means a partner in the firm. 


8. Cognizance of offeDces.— (1) No court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try any offence under this 
Act 

(2) No Court shall take cognizance of any offence under this Act except 
on a complaint in writing made by an inspector within six months o t e a e 
on which the offence is alleged to have been committed. 


9. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding shall lie against any person for anything which is 
good faith done or intended to be done under this Act. 

10. Power to make rules.— (1) The Central Government may, by notifi¬ 
cation in the Official Gazette, make rules® providing for— 

(a) the conditions as to the manner of marking o ^avy P ® ’ 
manner of their packing and the type of covering to be used; 

(b) ihs cases or circumstances in which the approximate weight of heavy 
packages instead of their correct weight may be marked, 

(c) any other matter which has to be, or may be, provided for by rules. 
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(2) Every rule made under this section shall be laid as soon as may be 
after it is made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or in two 
successive sessions, and if before the expiry of the session in which it is so 
laid or the session immediately following, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not be 
made, the rule shall thereafter have effect only in such mod'fied form or be 
of no effect, as the case may be; so, however, that any such modification or 
annulment shall be without prejudice to the validity of anything previously 
done under that rule.] 

[a] Sections 4 to 10 were substituted for former Sections 4 and 5 by Act 29 of 
1961, Section 2 (25-8-1961). 


[THE] MARRIAGES’ VALIDATION ACT, 1892 
(ACT NO. 2 OF 1892) 

[The text of the Act printed here is as on 15-11-1983.] 
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[THE] MARRIAGES’ VALIDATION ACT, 1892 
(ACT NO. 2 OF 1892) a 

[29th January, 1892.] 

An Act to validate certain marriages solemnized under Part VI of the Indian 
Christian Marriage Act, 1872. 


WHEREAS provision is made in Part VI of the Indian Christian Marriage 
Act, 1872, for the solemnization of marriages between persons of whom both 
are b [Indian Christens], but not of marriages between persons of whom one 
only is c [an Indian Christian]; 

AND WHEREAS persons licensed under section 9 of the said Act have in 
diverse parts of d [India], through ignorance of the law, permitted marriages to 
be solemnized in their presence under the said Part between persons of 
whom one is ‘Tan Indian Christian] and the other is not c [an Indian Christian]; 

AND WHEREAS it is expedient that such marriages, having been solemniz¬ 
ed, in good fa ; th, should be validated; 

It is hereby enacted as follows:— 


[a] Short title was given by Short Titles Act, 1897 (XIV of 1897). 

For Statement of Objects and Reasons, see Gaz. of Ind., 1891, Pt. V, p. 142; for 
Report of the Select Committee, see ibid, 1892, Pt. V, p. 5 . 

- P 1 * has been declared to be in force in the Sonthal Parganas by the 

rZ i D f ga o! S . Settlement Regulation (III of 1872). Sonthal Parganas are now 
parx or Binar State. 


by 0 “^" extended t0 the Union Territory of Dadra and Nagar Haveli 

W Substituted for the words "Native Christians," by A. L. O., 1950. 

[cj Substituted for the words "a Native Christian,” ibid 
,[«] Substituted for the words "the Provinces", ibid. 
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1. Commencement.— [Repealed by the Repealing and Amending Act, 1914 
(X of 1914), S. 3 and Sch. II.] 

2. Definition.— In this Act the expression a [Indian Christian] has the 
same meaning as in the Indian Christian Marriage Act, 1872. 

[a] Substituted for the words "Native Christian" by A.L.O., 1950. 

3. Validation of irregular marriages.— All marriages which have already 
been solemnized under Part VI of the Indian Christian Marriage Act, 1872, 
between persons of whom one only was a [an Indian Christian], shall be as 
good and valid in law as if such marriages had been solemnized between 
persons of whom both were ‘’[Indian Christians]: 

Provided that nothing in this section shall apply to any marriage which 
has been judicially declared to be null and void, or to any case where either 
of the parties has, since the solemnization of such marriage and prior to the 
commencement of this Act, contracted a valid marriage. 

[a] Substituted for the words "Native Christian” by A.L.O., 1950. 

[b] Substituted for the words "Native Christians", ibid. 

OBJECTS AND REASONS 


"This section as originally drafted propos¬ 
ed to validate all marriages of the kind re¬ 
ferred to which may be solemnized within 
three months after the commencement of the 
Act. We have omitted this provision as we 
understand that the attention of all the 
Local Governments has already been drawn 
by the Government of India to the require¬ 
ments of the law. and that all persons licens¬ 
ed under S. 9 of the Indian Christian Mar¬ 
riage Act. 1872. must by this time have been 
informed how the law really stands. We 


think therefore that any further extension of 
this time is unnecessary, and might be mis¬ 
chievous. We have at the same time Inserted 
a provision that the validation contemplated 
by Section 3 shall not apply to (1) marriages 
already judicially declared to be void, or to 
(2) cases in which, subsequent to the solemn¬ 
isation of any such invalid marriage, and 
before the commencement of this Act. one of 
the parties has contracted a valid marriage. 
The equity of these additional provisions is 
obvious."—S.C.R. 


4. Validation of records of irregular marriages.— Certificates of marri¬ 
ages which are declared by the last foregoing section to be good and valid in 
law, and register-books, and certified copies of true and duly authenticated 
extracts therefrom, deposited in compliance with the law for the time being 
in force, in so far as the register-books and extracts relate to such marriages 
as aforesaid, shall be received as evidence of such marriages as if such marri¬ 
ages had been solemnized between persons of whom both were a [Indian Chris¬ 
tians]. 


[a] Substituted for the words "Native Christians,’’ by A.L O., 1950. 

5. Application of Act to marriages under Act 5 of 1865.— References in 
this Act to the Indian Christian Marriage Act, 1872, shall, so far as may be 
requisite, be construed as applying also to the corresponding portions of the 
Indian Marriage Act, 1865. 


6. Penalty for solemnizing irregular marriages.— If any person licensed 
under section 9 of the said Act to grant certificates of marriage between 
“[Indian Christians] shall at any tim£ after the commencement of this Act 
solemnize or affect to solemnize any marriage under Part \ I of the saidAct 
or grant any such certificate as therein mentioned, knowing that one of the 
parties to such marriage or affected marriage was at the date ofsuch 
solemnization not a Christian, he shall be liable to have h.s heense cancelled 

M WAW — 1 , 

[a] Substituted for the words "Native Christians," by A.L.O., 19o0. 
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BREACH OF TRUST OR DEVASTATION 

10. Extent of husband’s liability for wife’s 
breach of trust or devastation. 

AND REASONS 


of 

STATEMENT OF OBJECTS 


"The Indian Succession Act (X of 1865) sec¬ 
tion four, declares that no person shall by 
maniage acquire any interest in the property 
of the person whom he or she marries. This 
section, however, does not apply to marriages 
contracted before the 1st January. 1866, and, 
in the case of persons married after that day 
Act does not protect the husband from 
babiUty from the debts of his wife contracted 
before marriage, nor does it expressly provide 

such wivi 1 ° f Cl8ims by or agalnst 

PvTiifn ° b . jects of present Bill are. first, to 
extend the protection afforded to wives bv 

regards Stur? tte Succession Act (so far as 

gSS«5rvS». 

KTf a r wi e f rtyi thifd J y ’ t0 re heve the hSs- 
Sbe I? fe after the 31st De- 

and ladi! . i her ante-nuptial debts; 
Se inS , n t o d t Clare that a °y Person en- 
thn^o "L a 5 0n . tract w Rh a wife (otherwise 
tfS m f busband ‘ s agent), shall be e n- 
Katl nrL h 7' and ’ t0 the exten t of her 
whatever he m /ht k° recover against her 
unmarried 8 1 haVe reC ° Vered had she 

► i 1 

InSf'ife„ 4 J aS > t0 * a wife ’ s wage 3 and earn- 
Prowrtv A it *2 o he Married Women's 
tioHS ACt (33 and 34 Vic - Cap. 93). sec- 


separate estate), and dies in her husband’s 
lifetime, the husband, in the capacity of her 
administrator, becomes the absolute owner of 
the policy. 

Clause 6 is equivalent to the second para¬ 
graph of the same section, the Official Trustee 
under Act 17 of 1864 replacing the trustee 
appointed in England by the Court of Chan¬ 
cery or the County Court. It provides that an 
insurance effected by a husband on his own 
life and expressed to be for his wife’s bene¬ 
fit shall be deemed to be a trust for her 
benefit, and shall not be subject to the claims 
of his creditors, except, of course, when the 
transaction was intended to defraud them. 
This provision is necessitated by the doctrine 
that a husband as such has no insurable in- 
terest in his wife’s life. It is true that, as 

pH® w 3tands - such a policy might be effect¬ 
ed, but it would only be in the nature of a 
settlement, and it would be liable 
ex^ S ed d RerS *° which such set «ements are 

Closes 7 (as to legal proceedings bv mar- 
a hu.S n f 3n v! 8 ,as t0 the non liability of 

HssrSfsa 

L R 372 ? n.! (Archer v . Watkins. 8 Beng. 
Bengal the 

throughout British India. nority 


of C section 5 tlf n C0 »f rom the first Paragraph Jhe Bill does not apply to married wor 

Act. It declares that who « Hindus, Mu£mmadans Bud'S 

;'„, r Ja ms, and power is taken to exei 
I.™ il f. operation, either retrospectively 
prMpecbveJy. the members of any race ; 
or tribe to whom it is inexpedient to at 
its provisions.”—Gazette of India, 1 
Part V, p. 457. 


any marripH «p 1 Act ’ 11 declares that 
y married, woman may effect a policy of 

fcf (c on h f T own life or on her hus- 

Ufe. on her own behalf, and that the 

assured shall be her separate pro- 

As the law stands, if a wife effects 

a policy (otherwise than out of her 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 38 of 1920. 8 of 1923. 8 of 1927. 21 of 1929, 61 of 1959. 

-Adapted by A.O.. 1937. A.C.A.O., 1948. A.L.O., 1950. 2 A.L.O., 1956, Andhra AL 
(Am.) O. 1957. T.N A.L.O., 1970. 

—Adapted in Andhra Pradesh by Andh. A.L.O., 1954, Andh. Pra. A.L.O., 1957. 

—Extended by Acts 59 of 1949. 30 of 1950, 61 of 1959, Regn. 6 of 1963. 

—Repealed in Part by Acts 12 of 1876. 6 of 1888. 12 of 1891. 39 of 1925. 

[THE] MARRIED WOMEN’S PROPERTY ACT, 1874 

(ACT NO. 3 OF 1874)“ 

[24th February, 1874.] 

An Act to explain and amend the law relating to certain married women, and 

for other purposes. 

Preamble.— WHEREAS it is expedient to make such provision as herein¬ 
after appears for the enjoyment of wages and earnings by women married be¬ 
fore the first day of January, 1866, and for insurances on lives by persons 
married before or after that day: 

AND WHEREAS by the Indian Succession Act, 1865, section 4, it is enact¬ 
ed that no person shall by marriage acquire any interest in the property of 
the person whom he or she marries, nor become incapable of doing any act in 
respect of his or her own property, which he or she could have done, if un¬ 
married: 

AND WHEREAS by force of the said Act all women to whose marriages 
it applies are absolute owners of all property vested in, or acquired by, them, 
and the'r husbands do not by their marriage acquire any interest in such 
property, but the said Act does not protect such husbands from liabilities on 
account of the debts of their wives contracted before marriage, and does not 
expressly provide for the enforcement of claims by or against such wives; 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1873, Pt. V, p. 457. 

The Act has been declared to be in force in the Sonthal Parganas, see the 
Sonthal Parganas Settlement Regulation (III of 1872), S. 3. It has been declared, by 
notification under the Scheduled Districts Act, 1874 (XIV of 1874), S. 3 (a) to be in 
force in the following Scheduled Districts, namely:— The Districts of Hazaribagh, 
Lohardaga and Manbhum. and Pargana Dhalbhum and the Kolhan in the District of 
Singhbhum. see Gaz. of Ind . 1881, Pt. I, p. 504. The District of Lohardaga included 
at this time the Palamau District, which was separated in 1894; Lohardaga is now 
called the Ranchi District, see Cal. Gaz., 1899, Pt. I. p. 44. All these districts, now 
form part of Bihar State. It has been ext'endeH, by notification under Section 5 of 
the same Act, to the Scheduled District of the North-Western Provinces Tarai, see 
Gaz. of Ind., 1876, Pt. I, p. 505. (Now in U. P.) 

The Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (LIX of 1949), S. 3 (1-1-1950) and to the States of 
Manipur, Tripura and Vindhya Pradesh by Union Territories (Laws) Act, 1950 (XXX 
of 1950), S. 3 (16-4-1950) as amended by Act LXI of 1959, S. 4. Manipur and Tri¬ 
pura are States. See Act 81 of 1971, Ss. 3. 4 (30-12-1971). Vindhya Pradesh forms 
part of M. P. State now — See Act 37 of 1956, S. 9 (i) (e). 

The Act has been extended to the Union Territory of Dadra and Nagar Haveli, 
an erstwhile Portuguese enclave, by Regn. VI of 1963. 

I.—PRELIMINARY 

1. Short title.— This Act may be called the Married Women's Property 
Act, 1874. 


Preamble 


(1) By using words "absolute owner” the 
legislature did not intend to make a declara¬ 
tion which would have effect of extending 
provisions of S. 4, Succession Act, but to des¬ 


cribe its legal effect. The word absolute’ is 
used with reference to husband not acquir¬ 
ing any interest in property. (1874) 22 Suth 
WR 175(179)(DB). 
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2. Extent and application.— a It extends to the whole of India except 
the State of Jammu and Kashmir. 

But nothing herein contained applies to any married woman who at the 
time of her marriage professed the Hindu, Muhammadan, Buddhist, Sikh or 
Ja : na religion, or whose husband, at the time of such marriage, professed any 
of those religions. 

And the b (State Government] may from time to time, by order, either 
retrospectively from the passing of this Act or prospectively, exempt from 
the operation of all or any of the provisions of this Act the members of any 
race, sect or tribe, or part of a race, sect or tribe, to whom it may consider 
it imposs ; ble or inexpedient to apply such provisions. 

The b fState Government] may also revoke any such order, but not so that 
the revocation shall have any retrospective effect. 

All orders and revocations under this section shall be published in the 
r [Official Gazette]. 

d (* * *]. 
fa] Substituted for the former paragraph, by Married Women’s Property (Exten¬ 
sion) Act, 1959 (LXI of 1959), S. 2 (w.e.f. 1-3-1960). 

[b Substituted for the words ’Provincial Government’ by A.L.O., 1950. 

[c Substituted for the words 'local official gazette’ by A.O., 1937. 

[d Last paragraph omitted by Succession Act, 1925 (XXXIX of 1925), S. 392 and 
Sch. IX (30 9-1925). 

3. Commencement.— [Repealed by the Repealing Act. 1876 (XII of 1876), 
S. 1 and Sch.] 


II.—MARRIED WOMEN’S WAGES AND EARNINGS 

4. Married women’s earnings to be their separate property.— The wages 
and earnings of any married woman acquired or gained by her after the 
passing of ths Act, in any employment, occupation or trade carried on by 
her and not by her husband. 

and also any money or other property so acquired by her through the 
exercise of any literary, artistic or scientific skill, 

and all savings from and investments of such wages, earnings and pro- 

P er !* Sha11 be , deeme d to be her separate property, and her receipts alone 
shall be good discharges for such wages, earnings and properly. 

III.—INSURANCES BY WIVES AND HUSBANDS 

5. Married woman may effect policy of insurance.— Any married woman 
may effect a policy of insurance on her own behalf and independently of her 
husband; and the same and all benefit thereof, if expressed on the face of it 
*? be ~ effected, shall enure as her separate property, and the contract evi¬ 
denced by such policy shall be as valid as if made with an unmarried woman. 


6. Insurance by husband for benefit of wife.— a [(l)J A policy of insu- 

ofit 6 to^for* m fir rie ?? an h ‘ S ° Wn Hfe ’ and ex P ress ed on the face 
of !L ° b t n th bene ^ of ^s wife, or of his wife and children, or any 
nr ofT' Sha i en ^ re , a . n , d be deemed to be a trust for the benefit of his wife, 
pressed*^ cl ^ ldre "' or of them, according to the interest so ex- 
f ha11 not. solon g as any object of the trust remains, be subject 
- h contro1 of the husband, or to his creditors, or form part of his estate. 


Section 2 

I2flfl! a gP lies ,0 Parsis. A 1934 Bom 296 
W88 ) : 58 Bom 513 (DB). 

EnoUoV^ a ?Phes to persons having an 
English domicile. (1879) 4 Cal 140(142?(DB). 

13) Section 2 does not exclude a Hindu 
fert nn r ? m teking advantage of S. 6 to ef- 
^ rance - mcy on his "life for the 
or ot ^ children or of 
PU-Wife and children or any of them with¬ 


out executing a separate deed of trust. 
A 1914 Mad 595(604, 605)(FB). 

[But see A 1915 Cal £(10)(DB).l 

Section 6 

(1) Section 6 means by a "policy" the 
document or documents evidencing the con¬ 
tract. Hence where under the terms of an 
insurance policy the proposal and the decla¬ 
rationhave been made a part of the con¬ 
tract the statement contained in the declare- 
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When the sum secured by the policy becomes payable, it shall, unless spe- 
cial trustees are duly appointed to receive and hold the same, be paid to the 
Official Trustee of the b [State] in which the office at which the insurance was 
effected is situate, and shall be received and held by him upon the trusts ex¬ 
pressed in the policy, or such of them as are then existing. 

And in reference to such sum he shall stand in the same position in all 
respects as if he had been duly appointed trustee thereof by a High Court 
under Act No. XVII of 1864° (to constitute an Office of Official Trustee) sec¬ 
tion 10. 

Nothing herein contained shall operate to destroy or impede the right of 
any creditor to be paid out of the proceeds of any policy of assurance which 
may have been effected with intent to defraud creditors. 


Section 6 (contd.) 

tion should be read as having been incor¬ 
porated into the policy. A 1938 Mad 604(607) 

(FB) •* A 1967 Bom 465(469). 

/ 

(2) Section applies only to life insurance 
policies and not to policies of any other 
description. A 1970 Cal 513(519)(DB). 

(3) Policy to come under S. 6 must show 

that it was intended for benefit of wife or 
children. A 1938 Mad 234(236)(DB) •• A 1936 
Mad 635(636). (Policy payable “to the person 
or persons legally entitled thereto” does not 
fulfil requirements of S. 6.) M A 1938 Nag 
321(322). (Mere use of words in proposal 'for 
family provision’ does not bring policy under 
S. 6.) •• A 1946 Sind 171(175)(DB). (Mere as¬ 
signment in favour of wife does not bring 
policy within S. 6 (1). •• A 1937 Sind 181 

(188)(DB). (Me r e use of words 'payable to 
assured or his wife* does not create statu¬ 
tory trust.) 

(4) Words "on the face of it,” in S. 6 
mean simply "expressly expressed”. A 1940 
Cal 217(218, 219). 

(5) Section 6 will not apply unless the 
beneficial interest, which shall be deemed 
to be a trust, is expressly stated on the face 
of the policy. ThQre is no particular formula 
for such expression and it will be a matter 
of construction in each case whether there 
is any such expression. It is not every 
nomination that will have the effect of 
creating a trust. 61 1TR 317(328) ; (1966) 2 
MadLJ 404 (DB). 

(6) Where the wife is not made benefi¬ 
ciary ab initio the policy is not effected by 
the husband for the benefit of his wife 
within S. 6 (1) and the mere fact that he 
made a subsequent nomination such as he 
was empowered to make under S. 39 of the 
Insurance Act does not make the policy one 
to which S. 6 (1) applies because of such 
nomination. A 1958 All 569(572)(DB) •• A 
1957 AndhPra 757(758). (S. 6 of the Act does 
not apply to a nomination under S. 39 of 
the Insurance Act.) M A 1957 Mad 115(110) 
(DB). (Hence the money received from the 
Insurance Company by a wife on the policy 
can be attached for the debts of the assur¬ 
ed.) A 1956 Cal 275(276). (Hence the 
money payable under tile Insurance policy 
is liable for attachment by the creditors of 
the assured unless he has expressed on the 
face of the policy to be for the benefit of 


the wife.) •• 61 ITR 317(329) : (1966) 2 MU 
484 (DB). 

(7) Words "for the benefit of his wife or 
of his wife and children or any of them” 
mean "for the benefit of his wife or of his 
children or of his wife and children or any 
of them”. A 1914 Mad 595<604)(FB) •• A 1967 
Bom 465(468). 

(8) The only 'children” contemplated by 
Section 6 are children bom of marriage of 
the kind to which rest of the Act applies. A 
1915 Cal 9(13)(DB). 

(9) A policy effected by the husband for 
the benefit of his wife and children falls 
within the scope of S. 6 and it would amount 
to a trust despite the fact that the benefit 
has been made contingent as for instance 
upon the death of the husband before the 
wife. A 1940 Cal 217(218 220) •• A 1948 Lah 
21(23, 24)(DB). (Where a husband effects a 
policy of insurance upon his own life mak¬ 
ing the amount payable to himself on attain¬ 
ment of a particular age or his wife on death 
if earlier, a trust is created in favour of the 
wife from the very birth of the policy even 
though the trust may be that of a contin¬ 
gent interest, and the husband cannot be 
allowed to destroy that trust by raising a 
loan from the Insurance Company on the 
security of his policy.) •• A 1937 Mad 571 
(574)(DB) A 1938 Mad 604(607)(FB) •• A 
1938 Mad 413(414, 415) M A 1967 Bom 465 
(472) : 69 BomLR 41. (A 1938 Nag 321, Dis¬ 
sented from.) 

[See also 1975 (2) APU (HC) 168(175. 176, 
177). (Nomination made under Sec. 39 of 
Insurance Act is insurance policy — 
Nominee is only a payee and not a bene¬ 
ficiary.) 

(But see A 1937 Mad 645(646) •• A 1932 
Mad 220(221). (Insurance company undertak¬ 
ing to pay ’assured or his wife A if he pre¬ 
deceased her* — There is valid trust in 
favour of A.) •• A 1934 Bom 296(298)(DB).l 

(10) Nomination by husband on insurance 
policy preserving husband’s right to cancel 
nomination. S. 6 does not apply. A 1946 Cal 
44(45). 

(11) In case of statutory trust assured 
would have no right to revoke it because 
money would be payable to Official Trustee. 
A 1937 Sind 181(188)(DB). 
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d [(2) Notwithstanding anything contained in section 2, the provisions of 
sub-section (1) shall apply in the case of any policy of insurance such as is 
referred to therein which is effected— 

(a) by any Hindu, Muhammadan, Sikh or Jain— 

(i) in Madras, after the thirty-first day of December, 1913, or 

(ii) in any other territory to which this Act extended immediately be¬ 
fore the commencement of the Married Women’s Property (Exten¬ 
sion) Act, 1959, after the first day of April, 1923, or 

(iii) in any territory to which this Act extends on and from the com¬ 
mencement of the Married Women’s Property (Extension) Act, 1959, 
.on or after such commencement; 

(b) by a Buddhist in any territory to which this Act extends, on or after 

the commencement of the Married Women’s Property (Extension) Act, 

1959: 

Provided that nothing herein contained shall affect any right or liability 
which has accrued or been incurred under any decree of a competent court 
passed— 

(i) before the first day of April, 1923, in any case to which sub-clause (i) 
or sub-clause (ii) of clause (a) applies; or 


Section 6 (contd.) 

(12) Trust under S. 6 can be revoked by 
beneficiary under S. 78 (a), Trusls Act 11 of 
1882. A 1942 Mad 136(138). 

(13) Polipy under S. 6 effected for wife or 
children is complete settlement. Husband 
cannot surrender same. A 1915 Cal 9(10) 
(DB). 

(14) In cases contemplated by S. 6 bene¬ 
ficiaries have no cause of action apart from 
the Act. A 1914 Mad 595(608)(FB). 

y the policy of insurance is one to 

which S. 6 of the Act applies the person to 

sue on it on behalf of the widow of the 

deceased is the Official Trustee, unless he 

‘rusteeship in the matter or 

nhfp ^ i o-L l rust has become impractic¬ 
able. A 1934 Mad 264(265)(DB). 

-Ji2, T ° enf ?. rce the provisions of S. 6 with 
Z g a U . thereunder trustee must 

in K y d ^ ed by the husband 

Trmteec “i! -rr,° r r- bv Court unde r Indian 
truftS C !»,- The CoUrt in a PPointing a 
*9 r ‘his purpose is not bound to 
appoint the official trustee but can appoint 

JVSFrhi* 19 f C „ al 379(380 > : 

Kard S' 4 0f ^terpretation with re- 
? ™ * inconsistent statutes is ihai wharo 
two Acts are inconsistent tg latter 

havi "g Impliedly repfalJS nfe earlier 
Therefore appJying this principle, thenrovU 

1 ^ ° fficia l Trustees Act override 

lAce' “frrted Women’s Property Act.) •• a 
S r N s UC fi M, f 95 (Trustee 7 referred to 

ed by the Offwli t C ? r P° ra,ion sole creat- 
t jUj °“ lcla l Trustees Act of 1913.) 

to offtriSftL 8 *, 8 makin « of money payable 
tn . ^ rus(ee ts not condition Precedent 

o°, 1,1 . favour of -oSS 

trust riper! c J! eate va Ud trust without any 
deed or document being executed — 

Not naming of trustee by insured is no 

ground to hold that money made payable 


to wife is not for her benefit. A 1938 Sind 
20(23)(DB). 

(18) Irrespective of any Official Trustees 
Act existence of Official Trustees capable 
of receiving money is sufficient under Sec¬ 
tion 6 (2). He is payee. A 1940 Cal 169(170). 

(19) Insurance Company had its Head 
Office at Calcutta, Policy of insurance was 
effected through local agent at Madras — 
Claim by assured's widow: Held, Agent 
hod no authority to accept proposals. Con¬ 
tract was effected in Calcutta and not In 
Madras and widow was therefore, entitled 
to get insurance money on taking out letters 
of administration and money could not be 
paid to Official Trustee of Madras or Official 
Trustee of Bengal. A 1933 Mad 764(765)(DB). 

(20) Sub-section ( 2 ) renders sub-sec. ( 1 ) 
applicable to policies effected by Hindus, 
etc. As to the policies effected b v Hindus be- 
fore £12-1923, see following cases. (1913) 37 

i 47 i 1 qi 4 a 9 ™ B) *’ A 1928 Cal 518(521) : 
88 A 1915 Cal 9 I 9 - 10)(DB) 

.™<U«FB> d 264(266,IDD ’ " A 1914 Mai 

( 21 ) Policies effected before 31-12-1923 are 
cleady governed by old Act though S. 2 of 

M?d UsSlSR "°' re " r 10 lhem ' A 1929 

[See also A 1942 Mad 136(138). (S 6, as 
amended m 1923, would apply to a policy 
cfr ® e *f d before 1913.) 1 ^ r 

U..T, w heic the insurance policies of a 
Hindu were taken Q f, er 1-4-1923, aruJ there 

wmilH " 0n r atl ° n or lh’ c wife sg 

would rank as a beneficiary and would 

458(464)(DB)! 0 ^ P ° Ucy money ' A 1945 ^ 

Section 6 a PPbes to Mahomedans and 
.govern a policy effected by a 
Mahomedan male on his own life for the 
benefit of his children. A 1942 Mad 136(138) 

(24) Insurance Policy containing surrender 
clause for benefit of minor son of assured 


°A" in the citation* stands ft*: AIR 

[Vol. 25] 4 A. M. IQ 
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(ii) before the commencement of the Married Women’s Property (Ex¬ 
tension) Act. 1959, in any case to which sub-clause (iii) of clause (a) 
or clause (b) applies.] 

[a] Section 6 was re-numbered as sub-section (l) of that section by Married Wo¬ 
mens Property (Amendment) Act. 1923 (XIII of 1923), S 2 

(b] Substituted for the words "Part A State or Part C State" by 2 A.L.O , 1950. 

( c ] See now Official Trustees Act. 1913 (II of 1913). 

[d] Substituted for former sub-section (2), by Married Women's Property (Exten¬ 
sion) Act. 1959 (LXI of 1959), S. 3 (1-3-1960). 

STATE AMENDMENTS 

Andhra Pradesh : 

In its application to the State of Andhra Pradesh, in sub-section (2) for 
Madras substitute "the State of Andhra as it existed immediately before the 1st 
November. 1956 or Madras "-Andhra A.LO., 1954 and Andhra Pra. A.L.O., 1957. 
Dadra and Nagar Haveli: 

In its application to the U. T. of Dadra and Nagar Haveli— 

(i) in clause (a) of sub section (2), add at the end — 

"or 

(iv) in the Union territory of Dadra and Nagar Haveli on or after the commence- 
ment of the Dadra and Nagar Haveli (Laws) Regulation. 1963;” 

(in in cl. ib). after the words "any territory”, insert the words "other than the 
Union Territory of Dadra and Nagar Haveli”; 

(iii) after cl. (b), insert — 

(c) by a Buddist in the Union Territory of Dadra and Nagar Haveli, on or 
after the commencement of Dadra and Nagar Haveli (Laws) Regulation, 
1963; 

(iv) in the proviso, add at the end— 

"or 

(iii) before the commencement of the Dadra and Nagar Haveli (Laws) Regu¬ 
lation, 1963, in any case to which sub-clause (iv) of clause (a) or Cl. (c) 
applies.”—Regn. VI of 1963, S. 2 and 1st Sch. (1-7-1965). 

Tamil Nadu : 

In its application to the State of Tamil Nadu in sub-section (2) for ’Madras' 
substitute, "Tamil Nadu*'.—T. N. A. L. O., 1970 (w.r.e.f. 14-1-1961). 

IV.—LEGAL PROCEEDINGS BY AND AGAINST MARRIED WOMEN 

7. Married woman may take legal proceedings.— A married woman may 
maintain a suit in her own name for the recovery of property of any descrip¬ 
tion which, by force of the said Indian Succession Act, 1865, or of this Act, 
is her separate property; and she shall have, in her own name, the same re¬ 
medies, both civil and criminal, against all persons, for the protection and 
security of such property, as if she were unmarried, and she shall be liable 
to such suits, processes and orders in respect of such property as she would 
be liable to if she were unmarried. 


Section 6 (contd.) 

— Request by assured to record surrender 
and make payment of surrender value — 
Trustee under policy, entitled to sue Cor¬ 
poration for payment of surrender value. 
A 1981 Guj 36(38, 39) : (1979) 20 (2) GujLR 
291. 

Section 7 

(1) Where husband and wife are subject 
to provisions of this Act. suit against hus¬ 
band by wife in her own name in trover to 
recover her property and articles of furni¬ 


ture or their value is maintainable under 
S. 7. (1876) 1 Cal 285(288)(DB). 

(2) Separate property of married woman 
whose husband’s domicile is English is alone 
bound by all debts, obligations and engage¬ 
ments incurred by her in management 
of business carried on by her alone 
and execution of any decree obtained against 
her in respect of such business should be 
limited to her separate property. Principle 
that she impliedly carries on business as 
agent of her husband is excluded by the 
Act. (1879) 4 Cal 140(142)(DB). 
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• 8. Wife’s liability for postnuptial debts.—If a married woman (whether 
married before or after the first day of January, 1866) possesses separate 
property, and if any person enters into a contract with her with reference to 
such property, or on the faith that her obligation arising out of such con¬ 
tract will be satsified out of her separate property, such person shall be en¬ 
titled to sue her, and, to the extent of her separate property, to recover 
against her whatever he might have recovered in such suit had she been un¬ 
married at the date of the contract and continued unmarried at the execu¬ 
tion of the decree: 

a (Provided that nothing herein contained shall— 

(a) entitle such person to recover anything by attachment and sale or other¬ 
wise out of any property which has been transferred to a woman or 
for her benefit on condition that she shall have no power during her 
marriage to transfer or charge the same or her beneficial interest there¬ 
in, or 

(b) affect the liability of a husband for debts contracted by his wife’s agency 
expressed or implied.] 

[a] Substituted for the original Proviso, by Transfer of Property (Amendment) . 
Supplementary Act, 1929 (XXI of 1929), S. 2. 


V.—HUSBAND’S LIABILITY FOR WIFE'S DEBTS 

9. Husband not liable for wife’s antenuptial debts.— A husband married 
after the thirty-first day of December, 1865 shall not by reason only of such 
marriage be liable to the debts of his wife contracted before marriage, but 
the wife shall be liable to be sued for, and shall, to the extent of her sepa¬ 
rate property, be liable to satisfy such debts as if she had continued un¬ 
married : 


Proviso 


Provided that nothing contained in this section shall a [* * *] invalidate 
any contract into which a husband may, before the passing of this Act, have 
entered in consideration of his wife’s antenuptial debts. 

[a] The words "affect any suit instituted before the passing of this Act, nor" 
" were omitted by Amending Act, 1891 (XII of 1891), S. 2 and Sch. I. 

n [ VI.—HUSBAND’S LIABILITY FOR WIFE’S BREACH OF TRUST OR 

DEVASTATION 


10. Extent of husband’s liability for wife’s breach of trust or devasta- 
bon.— Where a woman is a trustee, executrix or administrate, either before 
or after marriage, her husband shall not, unless he acts or intermeddles in 
the trust or administration, be liable for any breach of trust committed by 
her, or for any misapplication, loss or damage to the estate of the deceased 


Section 8 

(1) Act has no retrospective effect and is 
not intended to affect contracts made 
before and to alter' rights of persons 
or obligations arising therefrom. (1874) 22 
SuthWR 175(179) (DB). 


(2) Section 8 extends to separate proper 
or married woman subject to restraint up 
anticipation _ S . i 0 , T. P. Act leaves the A 
and decisions upon it untouched. (1886) 

SSL 5 HS m 532 M? B > ** < 1907 > 30 Mad 3 

(379, 380) (DB). (Income accruing due aft 
oate of decree against such married womar 
pro P e , rty under s - 8 is not liat 

« oSSfTLS Sl,ch decre 

(3) Property settled on married woman 

i r 5 epara,e use an d without power of ant 
ctpaUon — She can charge it with payment 1 


debts incurred by her subsequently to her 
marriage — Such charge is valid and bind¬ 
ing. (1887) 11 Bom 348(354). 

(4) Income of estate settled by will on un¬ 
married daughter for her separate use _ 

No power of anticipation — Daughter when 
married incurring debts — Simple money 
decree by consent — Held, income payable 
to daughter not attachable — Restraint 
valid even after marriage — Proviso to 
S. 8 held applied. A 1938 Cal 486(489). 

(5) Woman married before 1885 — Suit in 

respect of her separate property — Husband 
need not be made co-defendant. (1882) 10 
Cal L Rep 536(536). 1 


(b) Decree against married woman on het 
contract must be in the form laid down in 

Ca°l 48 V 6(4 mT y ' 2 ° QBD 12 °* A 1930 
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caused or made by her, or for any loss to such estate arising from her ne- 
giL-ct to get in any part of the property of the deceased.] 

[a] Inserted by Succession (Amendment) Act, 1927 (XVIII of 1927), S. 3. 
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STATEMENT OF OBJECTS AND REASONS 


Maruti Limited was granted an industrial 
licence for the manufacture of 50,000 pas¬ 
senger cars per annum. The company ac¬ 
quired a sizable piece of land and set up in¬ 
frastructural facilities in District Gurgaon in 
the State of Haryana. The project envisag¬ 
ed not only the manufacture of cars but 
also growth of ancillary units. As a result 
of certain unanticipated adverse factors, the 
Company could not achieve the expected level 
of production and meet its financial obliga¬ 
tions. There was a run on the company by 
the creditors, and liquidation proceeding 6 
were initiated in the Punjab ana Haryana 
High Court where an order for winding up 
the company was passed. 


2. Looking to the present state of the car- 
industry in the country, Government felt 
that it would be desirable to set up a pub¬ 
lic sector undertaking under the Central 
Government for the manufacture of passeng¬ 
er cars, commercial vehicles and other con¬ 
nected items and to utilise the valuable in¬ 
dustrial intra-structure already available at 
the Maruti complex. Apart from uptodating 
car manufacturing technology in the country, 
the manufacture of the aforesaid items 
would generate substantial additional em¬ 
ployment and encourage the growth of an- 
cillaries and would thus serve general pub¬ 
lic interest. It was, therefore, decided to 
acquire the undertakings of this Company, 
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Accordingly, the Maruti Limited (Acquisi- the company after the acquisition, appoint- 
tion and Transfer of Undertakings) Ordi- ment of a Commissioner of Payments for the 
nance. 1980. was promulgated by the Presi- purpose of disbursing the amount payable to 
dent on the 13th October. 1980. the company and for other incidental and 

3. The Ordinance, apart from providing for consequential matters, 
the acquisition and transfer of the under¬ 
takings of the Maruti Limited, provided also 4. The Bill seeks to replace the aforesaid 
for the payment of an amount for such ac- Ordinance.—Gaz. of India, 8-12-1980. Pt. II, 
quisition, management of the undertakings of S. 2. Ext., p. 1273. 

[THE] MARUTI LIMITED (ACQUISITION AND TRANSFER OF 

UNDERTAKINGS) ACT. 1980 
(ACT NO. 64 OF 1980) a 

[27th December, 1980.] 

An Act to provide for the acquisition and transfer of the undertakings of 
Maruti Limited with a view to securing the utilisation of the available 
infrastructure, to modernise the automobile industry, to effect a more 
economical utilisation of scarce fuel and to ensure higher production of 
motor vehicles which are essential to the needs of the economy of the 
country and for matters connected therewith or incidental thereto. 

[a] For Statement of Objects and Reasons, see Gaz of India. 8-12-1980, Part II. 

S. 2. Ext., p. 1273. 

WHEREAS Maruti Limited had been engaged in the manufacture and 
production of articles mentioned in the First Schedule to the Industries (De- 
. velopment and Regulation) Act, 1951, namely, automobiles; 

AND WHEREAS an order has been made for the \vind : ng uo of the 
Company and proceedings for its liquidation are pending in the High Court 
of Punjab and Haryana; 

AND WHEREAS the undertakings of the Company have not been func¬ 
tioning; 


AND WHEREAS it is necessary to utilise the production facilities and 
equipment of the undertakings of the Company so as to increase the produc¬ 
tion of motor vehicles and generate employment in the interest of the gene¬ 
ral public; 

Be it enacted by Parliament in the Thirty-first Year of the Republic of 
India as follows 

CHAPTER I 
PRELIMINARY 

w. titIe and commencement.—( 1 ) This Act may be called THE 

MARUTI LIMITED (ACQUISITION AND TRANSFER OF UNDERTAKINGS) 
ACT, 1980. 

(2) It shall be deemed to have come into force on the 13th day of Octo¬ 
ber, 1980. 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) ^appointed day” means the 13th day of October, 1980; 

(b) "Commissioner” means the Commsisioner of Payments appointed under 
section 15; 

(c) "Company” means Maruti Limited, being a company within the mean- 
mg of the Companies Act, 1956, and having its registered office at 
Palam Gurgaon Road, Gurgaon (Haryana); 

H :: not,£ic .f°"” means a notification published in the Official Gazette- 
)!' Il pres . c . nl i ed means prescribed by rules made under this Act; 

f K lfied *^ at £ ’ , m l reIation t0 my Provision of this Act, means such 
aate as the Central Government may, by notification, specify for the 

w^ S6S of . t . hat Provision, and different dates may be specified for dif¬ 
ferent provisions of this Act; 

(g) words and expressions used herein and not defined but defined in the 
that Act S6 ’ “ ^ the meanings ' 
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CHAPTER II 

ACQUISITION AND TRANSFER OF THE UNDERTAKINGS 

OF THE COMPANY 

3. Transfer to, and vesting in, the Central Government of the undertak¬ 
ings of the Company.—On the appointed day. the undertakings of the 
Company, and the right, title and interest of the Company in relation to its 
undertakings, shall, by virtue of this Act, stand transferred to, and vest, in, 
the Central Government. 

4. General effect of vesting.—(1) The undertakings of the Company shall 
be deemed to include all assets, rights, lease-holds, powers, authorties and 
privileges, and all property, movable and immovable, including lands, build¬ 
ings, workshops, stores, instruments, machinery and equipment, cash balances, 
cash on hand, reserve funds, investments, book debts and all other rights and 
interests in, or arising out of, such property as were immed : ately before the 
appointed day in the ownership, possession, power or control of the Company, 
whether within or outside India, and all books of account, registers and all 
other documents of whatever nature relating thereto. 

(2) All properties as aforesaid which have vested in the Central Govern¬ 
ment under section 3 shall, by force of such vesting, be freed and discharged 
from any trust, obligation, mortgage, charge, lien and all other incumbrances 
affecting them, and any attachment, injunction, decree or order of any court 
restricting the use of such properties in any manner shall be deemed to have 
been withdrawn. 

(3) Every mortgagee of any property which has vested under this Act in 
the Central Government and every person holding any charge, lien or other 
interest in, or in relation to, any such property, shall give, within such time 
and in such manner as may be prescribed, an intimation to the Commissioner 
of such mortgage, charge, lien or other interest. 

(4) For the removal of doubts, it is hereby declared that the mortgagee 
of any property referred to in sub-section (3) or any other person holding any 
charge, lien or other interest in. or >n relation to, any such property shall be 
entitled to claim, in accordance with his rights and interests, payment of the 
mortgage money or other dues, in whole or in part, out of the amount speci¬ 
fied in section 7, but no such mortgage, charge, lien or other interest shall 
be enforceable against any property which has vested in the Central Gov¬ 
ernment. 

(5) Any licence or other instrument granted to the Company in relation 
to any undertaking which has vested in the Central Government under sec¬ 
tion 3, at any time before the appointed day and in force immediately before 
that day, shall continue to be in force on and after such day in accordance 
with its tenor in relation to. and for the purposes of, such undertaking and 
on and from the day of vesting of such undertaking under section 6 in a 
Government company, that company shall be deemed to be substituted in such- 
licence or other instrument as if such licence or other instrument had been 
granted to that Government company and that Government company shall 
hold it for the remainder of the period for which that company would nave 
held it under the terms thereof. 

(6) If, on the appointed day, any suit, appeal or other proceed ng of 
whatever nature in relation to any property which has vested in the Central 
Government, under section 3, instituted or preferred by or against the Com¬ 
pany is pending, the same shall not abate, be discontinued or be, in any way, 
prejudicially affected by reason of the transfer of the undertakings of the 
Company or of anything contained in this Act, but the suit, appeal or o'her 
proceeding may be continued, prosecuted or enforced by or against the Cen¬ 
tral Government, or, where the undertakings of the Company are directed 
under section 6 to vest in a Government company, by or against that Gov- 
•rnment company. 
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5. Central Government or Government company not to be liable for 
prior liabilities.—(1) Every liability of the Company in respect of any period 
prior to the appointed day, shall be the liability of the Company and shall 
be enforceable against it and not against the Central Government, or, where 
the undertakings of the Company are directed under section 6 to vest in a 
Government company, against that Government company. 

(2) Fcr the removal of doubts, it is hereby declared that,— 

(a) save as otherwise expressly provided in this section or in any other 
provision of this Act, no liability of the Company in respect of any 
period pror to the appointed day, snail be enforceable against the Cen¬ 
tral Government, or, where the undertakings of the Company are di¬ 
rected under section 6 to vest in a Government company, against that 
Government company; 

(b) no award, decree or order of anv court, tribunal or other authority in 
relation to the undertakings of the Company, passed after the appoint¬ 
ed day, in respect of any matter, claim or dispute which arose before 
that day, shall be enforceable a sains t the Central Government, or, 
where the undertakings of th» Company are directed under sect : on 6 
to vest in a Government company; 

(c) no liability incurred by the Company before the appointed day, for the 
contravention of a provision of anv law for the time being : n force, 
shall be enforceable against the Central Government, or. where the 
undertakings of the Comoanv are directed under section 6 to vest in a 
Government company, against that Government company. 

6. Power of Central Government to direct vesting of the undertakings 
of the Company in a Government company.— (1) Notwithstanding anything 
contained ; n sections 3 and 4, the Central Government may. subject to such 
terms and conditions as it may think fit to impose* direct, by notification, 
that, the undertakings of the Company, and the right, title and interest of 
the Company in relation to its undertakings, which have vested : n the Cen¬ 
tral Government under section 3. shall, instead of continuing to vest in the 
Central Government, vest in a Government company either on the date of 
the notification or on such earlier or later date (not being a date earlier than 
the appointed day) as may be specified in the notification. 

(2) Where the right, title and interest of the Company, in relation to its 
undertakings, vest in a Government company under sub-section (1), the Gov¬ 
ernment company shall, on and from the date of such vesting, be deemed to 
have become the owner in relation to such undertakings, and all the rights 
and liabilities of the Central Government in relation to such undertakings 
shall on and from the date of such vesting, be deemed to have become the 
rights and liabilities of the Government company. 

[a] For such direction, see S.O. 317(E) dt. 24-4-1981—Gaz. of Ind, 24-4-1981 Pt 
II. S 3 (ii), Ext., p. 538. 


CHAPTER III 

PAYMENT OF AMOUNTS 


7. Payment of amount.— For the transfer to, and vesting in, the Cen¬ 
tral Government, under section 3, of the undertakings of the Company and 
the nght, title and interest of the Company in relation to its undertakings 

P fi y ^ he ^vernment to the Company, in cash, and 

S , P tl lfied m Chapter VI ’ 30 amount of ru P ees hundred 
ana thirty-four* lakhs. 


8. Payment of further amount.— (I) The amount specified in section 7 

shall carry simple interest at the rate of four per cent, per annum for the 

penod commencing on the appointed day and ending on the date on which 

payment of such amount is made by the Central Government to the Commis- 
sioner, 



248 [Ss 9-10] 


[The] Maruti Limited (Acquisition etc.) Act, 1980 


,• (2| T,le ai " ount determined in accordance with the provisions of sub-sec- 

j• J * ha 1 be paid b >' the Central Government to the Company in addi- 
lion to the amount specified in section 7. 


(3) For the removal of doubts, it is hereby declared that the liabilities of 

, V? mpany * m relation to its undertakings which have vested in the Cen¬ 
tral Government under section 3. shall be discharged from the amount re¬ 
ferred to in section 7. and also from the amount determined under sub-s. (1) 
:n accordance with the rights and interests of the creditors of the Company. 


CHAPTER IV 

MANAGEMENT. ETC . OF THE UNDERTAKINGS OF THE COMPANY 

9. Management, etc., of the undertakings of the Company.—(1) The gen¬ 
eral superintendence, direction, control and management of the affairs and 
business of the undertakings of the Company, the right, title and interest in 
relation to which have vested in the Central Government under section 3, 
shall,— 

(a) where a direction has been made by the Central Government under sub¬ 
section (1) of section 6. vest in the Government company specified in 
such direction, or 

(b) where no such direction has been made by the Central Government, 
vest in one or more Custodians appointed by the Central Government 
under sub-section (2), 

and thereupon the Government company so specified or the Custodian or Cus¬ 
todians so appointed, as the case may be. shall be entitled to exercise, to the 
exclusion of all other persons, all such powers and do all such things as the 
Company was authorised to exercise and do in relation to its undertakings. 

(2) The Central Government may appoint one or more individuals or a 
Government company as the Custodian or Custodians of the undertakings of 
the Company in relation to which no direction has been made by it under 
sub-section (1) of section 6. 

10. Duty to deliver possession of the undertakings of the Company and 
documents relating thereto.— (1) Notwithstanding any judgment, decree or 
order of any court, tribunal or other authority or anything contained in any 
law for the time being in force, the Official Liquidator of the Company or 
any other person, in whose possession or custody or under whose control the 
undertakings of the Company or any part thereof may be, shall forthwith 
deliver possession of the undertakings of the Company or any part thereof 
to the Central Government, or where the undertakings of the Company are 
vested under section 6 in a Government company, to that Company. 

(2) On the vesting of the management of the undertakings of the Com¬ 
pany in a Government company or on the appointment of the Custodian or 
Custodians, the Official Liquidator of the Company or any other person who 
has, on the appointed day, in his possession or custody or under his control 
any books, documents or other papers relating to the undertakings of the 
Company immediately before such vesting or appointment, shall be bound to 
deliver the said books, documents or other papers to the Government com¬ 
pany or ihe Custodian or Custodians or to such person as the Central Gov¬ 
ernment or the Government company, as the case may be, may specify in 
this behalf. 

(3) The Central Government may take or cause to be taken all necessary 
steps for securing possession of the undertakings which have vested in it 
under section 3. 

(4) The Central Government may issue such directions as it may deem 
desirable in the circumstances of the case to the Government company, or 
the Custodian or Custodians, and such Government company, Custodian oi 
Custodians may also, if it is considered necessary so to do, apply to the Cen¬ 
tral Government at any time for instructions as to the manner in which the 
management of the undertakings of the Company shall be conducted or in re- 
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lation to any other matter arising in the course of such management. 

(5) The Custodian or Custodians shall receive from the funds of the 
undertakings of the Company such remuneration as the Central Government 
may fix and shall hold office during the pleasure of the Central Govern¬ 
ment. 

11. Duty to furnish particulars.— (1) The Company shall, within such 
period as the Central Government may allow in this behalf, furnish to that 
Government or to the Government company a complete inventory of all the 
properties and assets of the Company as on the appointed day pertaining to 
the undertakings which have vested in the Central Government or the Gov¬ 
ernment company, as the case may be. 

(2) So much of the obligation of the Company under sub-section (1) as 
relates to the properties and assets of the Company in the possession, cus¬ 
tody or control of the Official Liquidator of the Company shall be discharged 
by him. 

12. Accounts and audit.— The Custodian or Custodians of the undertak¬ 
ings of the Company shall maintain an account of the undertakings of the 
Company in such form and manner and subject to such conditions as may 
be prescribed and the provisions of the Companies Act, 1956. shall apply to 
the audit of the accounts so maintained as they apply to the audit of the ac¬ 
counts of a company. 

CHAPTER V 

PROVISIONS RELATING TO THE EMPLOYEES OF THE COMPANY 

13. Employment of certain employees to continue.— (1) Every person 
who has been, immediately before the appointed day, employed in any of 
the undertakings of the Company shall become,— 

(a) on and from the appointed day an employee of the Central Govern¬ 
ment; and 

(b) where the undertakmgs of the Company are directed under sub-sec. (1) 
of section 6 to vest in a Government company, an employee of such 
Government company on and from the date of such vesting, 

and shall hold office or service under the Central Government or the Gov¬ 
ernment company, as the case may be, with'the same rights and privileges 
as to pension, gratuity and other matters as would have been admissible to 
him if there had been no such vesting and shall continue to do so unless and 
until his employment under the Central Government or the Government 
company, as the case may be, is duly terminated or until his remuneration 
and other conditions of service are duly altered by the Central Government 
or the Government company, as the case may be. 


, < 2) Notwithst anding anything contained in the Industrial Disputes Act, 

1947, or in any other law for the time being in force, the transfer of the 
services of any officer or other person employed in any undertaking of the 
Company to the Central Government or the Government company shall not 
entitle such officer or other employee to any compensation under this Act or 
under any other law for the time being in force and no such claim shall be 
entertained by any court, tribunal or other authority. 

(3) Where, under the terms of any contract of service or otherwise, any 

person, whose services become transferred to the Central Government or the 

Government company by reason of the provisions of this Act, is entitled to 

0f ary ° r Wa ? es or a °y payments for any leave not availed of 

snnb 7 thCr payme ? ’ not being P^ent by way of grautity or pension 

Central r n may ei ? force , his claun asamst the Company, but not against the 
Central Government or the Government company. 

lished 4 'a P nSf £ ? Ild J md ° ther funds — (D Where the Company has estab- 
fnnH d * ?™ den . fu ? d ‘ superannuation fund, welfare fund or any other 
^und-fo r the benefit of the perso ns employed in any of the undertaMngs of 

M A” In the citations stands for AIR ~ - 
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the Company, the monies relatable to the officers or other employees, whose 
services have become transferred, by or under this Act, to the Central Gov¬ 
ernment or the Government company, shall out of the monies standing on 
the appointed day. to the credit of such provident fund, superannuation fund, 
welfare fund or other fund, stand transferred to, and vest in, the Central 
Government or the Government company, as the case may be. 

(2) The monies which stand transferred under sub-section (1) to the Cen¬ 
tral Government or the Government company, as the case may be, shall be 
dealt with by that Government or that Government company in such man¬ 
ner as may be prescribed. 

CHAPTER VI 

COMMISSIONER OF PAYMENTS 


13. Appointment of Commissioner of Payments.— (1) The Central Gov¬ 
ernment shall, for the purpose of disbursing the amounts payable to the 
Company under section 7 and section 8, by notification, appoint a Commis¬ 
sioner of Payments. 

(2) The Central Government may appoint such other persons as it may 
think fit to assist the Commisioner and thereupon the Commissioner may 
authorise one or more of such persons also to exercise all or any of the 
powers exercisable by him under this Act and different persons may be au¬ 
thorised to exercise different powers. 

(3) Any person authorised by the Commissioner to exercise any of the 
powers exercisable by the Commissioner may exercise those powers in the 
same manner and with the same effect as if they have been conferred on 
that person directly by this Act and not by way of authorisation. 

(4) The salaries and allowances of the Commissioner and other persons 
appointed under this section shall be defrayed out of the Consohdated Fund 
of India. 


16. Payment by the Central Government to the Commissioner.— (1) 
The Central Government shall, within thirty days from the specified date 11 , 
pay, in cash, to the Commissioner, for payment to the Company— 

(a) an amount equal to the amount specified in section 7, and 

(b) an amount equal to the amount payable to the Company under sec¬ 
tion 8. 


(2) A deposit account shall be opened by the Central Government in 
favour of the Commissioner in the Public Account of India, and every amount 
paid under this Act to the Commissioner shall be deposited by him *o the 
credit of the said deposit account and the said deposit account shall be ope¬ 
rated by the Commissioner. 

(3) Records shall be maintained by the Commissioner in respect of the 
undertakings of the Company in relation to which payment has been ma e 
to him under this Act. 

(4) The interest acccruing on the amount standing to the credit of the 
deposit account referred to in sub-section (2) shall enure to the benefit ot 


(he Company. 

[a] 26-3 1981, specified dale—See SO 
1981, Pt. II, S. 3 (ii>. Ext. p. 376. 


. 218 (E) dated 26-3-1981— Gaz. of Ind., 26-3 


17. Certain powers of the Central Government or Government company. 
(1) The Central Government or the Government company. a, the cas ^ V 
be. shall be entitled to receive up to the specified date to he exclusion of 
all other persons, any money due to the Company, in relation to s^r 
takings which have vested in the Central Government or the Government 
company, and realised after the appointed day. notwithstanding that the 
isation pertains to a period prior to the appointed day. 

(21 The Central Government or the Government company, as the case may 
he miv make a claim to 1 he Commissioner with regard to every payment 
made by it after the appointed day for discharging tmy l.ab.hty of the Com 
pany in relation to any period prior to the appended day, and every 
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claim shall have priority in accordance with the priorities attaching, under 
this Act, to the matter in relation to which such liability has been discharg¬ 
ed by the Central Government or the Government company. 

(3) Save as otherwise provided in this Act, the liabilities of the Com¬ 
pany in respect of any transaction prior to the appointed day, which have not 
been discharged on or before the specified date, shall be the liabilities of the 
Company. 

18. Claims to be made to the Commissioner.— Every person having a 
claim against the Company shall prefer such claim before the Commissioner 
within thirty days from the specified date: 

Provided that if the Commissioner is satisfied that the claimant was pre¬ 
vented by sufficient cause from preferring the claim within the said period 
of thirty days, he may entertain the claim within a further period of thirty 
days and not thereafter. 


19. Priority of claims.— The claims arising out of the matters specified 
in the Schedule shall have priorities in accordance with the following prin¬ 
ciples, namely:— 

(a) Category I shall have precedence over all other categories and Category 
II shall have precedence over Category III, and so on; 

(b) the claims specified in each of the categories shall rank equally and be 
paid in full, but, if the amount is insufficient to meet such claims in 
full, they shall abate in equal proportions and be paid accordingly; 
and 

(c) the question of discharging any liability w : th regard to a matter specified 
in a lower category shall arise only if a surplus is left after meeting 
all the liabilities specified in the immediately higher category. 


20. Examination of claims.— (1) On receipt of the claims made under 
section 18, the Commiss : oner shall arrange the claims in the order of priori¬ 
ties specified in the Schedule and examine the same in accordance with such 
order of priorities. 

(2) If, on examination of the claims, the Commissioner is of opinion that 
the amount pa : d to him under this Act is not sufficient to meet the liabili¬ 
ties specified in any lower category, he shall not be required to examine the 
claims in respect of such lower category. 


21. Admission or region of claims.— (1) After examining the claims 

with reference to the priorities set out in the Schedule, the Commissioner 

shall fix a certain date on or before which every claimant shall file the proof 
of his claim. H 

(2) N °t less than fourteen days’ notice of the %ate so fixed shall be 
pven by advertisement in one issue of any daily newspaper in the English 
language having circulation in the major part of the country and one issue 

con?X dai > r VSP T r m SUch /‘ e « ional language as the Commissioner may 
L nrnnf I I ' i eV >l y J UC ~ n0tice shaU caU u P° n ,he claimant to file 
the advertisement W ' th ^ Commissioner within the period specified in 

,n 0 JL E rTu Cl i mant Wh0 fails to fiIe the P roof of his claim within the time 
by the “^tio„°r i “ ,0ner Sha " be eXClUded fr0m ,he disbursements made 

inn IS The Commisslone J shall, after such investigation as may, in his opin¬ 
io he necessary and after giving the Company an opportunity of refuting 
the claim and after giving the claimant a reasonable opportunity of being 
heard, by order in writing, admit or reject the claim in wVok or in part 

(5) the Commissioner shall have the power to regulate his own proce- 
aure in all matters arising out of the discharge of his functions, including the 
Place or places at which he may hold his sittings and shall, for the purpose 
oi making an mvestigation under this Act have the same powers as are vest- 
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ed in a civil court under the Code of Civil Procedure, 1908, while trying a 
suit, in respect of the following matters, namely:— 

(a) the summoning and enforcing the attendance of any witness and exa¬ 
mining him on oath: 

(b) the discovery and production of any document or other material ob¬ 
ject producible as evidence: 

(c) the reception of evidence on affdiavits: 

(d) the issuing of any commission for the examination of witnesses. 

(6) Any investigation before the Commissioner shall be deemed to be a 
judicial proceeding w : thin ihe meaning of sections 193 and 228 of the Indian 
Penal Code and the Commissioner shall be deemed to be a civil court for 
the purposes of section 195 and Chapter XXVI of the Code of Criminal Pro¬ 
cedure, 1973. 

(7) A claimant, who is dissatisfied with the decision of the Commissioner, 
may prefer an appeal aga nst the decision to the principal civil court of ori¬ 
ginal jurisdiction within the local limits of whose jurisdiction the registered 
office of the Company is situated : 

Provided that where a person who is a Judge of a High Court is ap- 
po'nted to be the Commissioner, the appeal shall lie to the High Court of 
Punjab and Haryana and such appeal shall be heard and disposed of by not 
less than two Judges of that High Court. 

22. Disbursement of money by the Commissioner to claimants.— After 
admitting a claim under this Act, the amount due in respect of such claim 
shall be paid by the Commissioner to the person or persons to whom such 
amount is due, and, on such payment, the liability of the Company in respect 
of any cla m relating to the undertakings of the Company shall stand dis¬ 
charged. 

23. Disbursement of amounts to the Company.— (1) If, out of the monies 
paid to him in relation to the undertakings of the Company, there is a balance 
left after meeting the liabil ties as specified in the Schedule, Ihe Commissioner 
shall disburse such balance to the Company. 

(2) Where the possession of any machinery, equipment or other property, 
has vested in the Central Government or a Government company under ihis 
Act, but such machinery, equipment or other property does not belong to the 
Company, it shall be lawful for the Central Government or the Government 
company to continue to possess such machinery or equipment or other pro¬ 
perty on the same terms and conditions under which they were possessed by 
the Company immed ; ately before the appointed dify. 

24. Undisbursed or unclaimed amount to be deposited to the general 
revenue account.— Any money paid to the Commissioner which remains un¬ 
disbursed or unclaimed the date immediately preceding the date on which 
the office of the Commissioner is finally wound up, shall be transferred by the 
Commissioner, before his office is finally wound up, to the general revenue 
account of the Central Government; but a claim to any money so transferred 
may be preferred to the Central Government by the person entitled to such 
payment and shall be dealt with as if such transfer had not been made, and 
tlie order, if any, for payment of the claim, being treated as an order for the 
refund of revenue. 

CHAPTER VII 

MISCELLANEOUS 

25. Act to have overriding effect.— The provisions of this Act shall have 
effect notwithstanding anything inconsistent therewith contamed in any other 
law for the time being in force or in any instrument having effect by virtue 
of any law, other than this Act, or in any decree or order of any court, tri¬ 
bunal or other authority. 

26. Contracts to cease to have effect unless ratified by Central Govern¬ 
ment or Government company.— Every contract entered into by the Company 
in relation to its undertakings, which has vested in the Central Government 
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under section 3, for any service, sale or supply and in force immediately be¬ 
fore the appointed day, shall, on and from the expiry of one hundred and 
eighty days from the appointed day, cease to have effect unless such contract 
is, before the expiry of that period, ratified, in writing, by the Central Gov¬ 
ernment or Government company, in which such undertakings have been 
vested under this Act, and in ratifying such contract, the Central Govern¬ 
ment or such Government company may make such alteration or modification 
therein as it may think fit: 

Provided that the Central Government or such Government company shall 
not omit to ratify a contract and shall not make any alteration or modifica¬ 
tion in a contract— 

(a) unless it is satisfied that such contract is unduly onerous or has been 
entered into in bad faith or is detrimental to the interests of the Cen¬ 
tral Government or such Government company, and 

(b) except after giving to the parties to the contract a reasonable oppor¬ 
tunity of being heard and except after recording in writing its reasons 
for refusal to ratify the contract or for making any alteration or modi¬ 
fication therein. 


27. Protection of action taken in good faith.— (1) No suit, prosecution 
or other legal proceeding shall lie against the Central Government or any 
officer of that Government or the Government company or the Custodian or 
any officer or other person authorised by the Central Government or the Gov¬ 
ernment company for anything which is in good faith done or intended to be 
done under this Act. 

(2) No suit or other legal proceeding shall lie against the Central Govern¬ 
ment or any of its officers or other employees or the Government company or 
the Custodian or any officer or other person authorised by the Central Gov¬ 
ernment or the Government company for any damage caused or likely to be 

caused by anything which is in good faith done or intended to be done under 
this Act. 


28. Delegation of powers.— ( 1 ) The Central Government may, by nctifi- 
cation direct that all or any of the powers exercisable by it under this Act, 
other than the powers conferred by this section, section 31 and section 32, 

notffiStion 6 eXt?msed by such P erson or persons as may be specified in the 

(2) Whenever any delegation of power is made under sub-section (1) the 
person to whom such power has been delegated shall act under the direction, 
control and supervision of the Central Government 


29. Penalties.— Any person who,— 

(a) having in his possession, custody or control any property forming part 
of any undertakings of the Company, wrongfully withholds such pro¬ 
perty from the Central Government or the Government company; or 

(b) wrongfully obtains possession of, or retains, any property forming part 
of, the undertakings of the Company; or 

(c) wilfully withholds or fails to furnish to the Central Government or the 
Government company or to any person or body of persons specified by 
that Government or such Government company, as the case may be, any 
document or inventory relating to the undertakings of the Company, 
which may be in his possession, custody or control; or 

(d) fails to deliver to the Central Government or the Government company 
or to any person or body of persons specified by that Government oi 
Government company, any assets, books of account, registers or other 
documents in his possession, custody or control, relating to the under¬ 
takings of the Company; or 

(e) wrongfully removes or destroys any property forming part of the under¬ 
takings of the Company; or 

(f) prefers any claim under this Act which he knows or has reasonable 

cause to believe to be false or grossly inaccurate, 
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•-hall be punishable with .mprisonment for a term which may extend to two 
years, or with fine which may extend to ten thousand rupees, or with both. 

30. Offences by companies.— (1) Where an offence under this Act has 
been committed by a company, every person who, at the time the offence was 
commited. was in charge of, and was responsible to, the company, for the 
conduct of the business of the company, as well as the company, shall be 
deemed to be guilty of the offence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that noth ng contained in this sub-section shall render any such 
person liable to any punishment, if he proves that the offence was committed 
without his knowledge or that he had exercised all due diligence to prevent 
'he commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where any of¬ 
fence under this Act has been commuted by a company and it is proved that 
the offence has been committed with the consent or connivance of, or is attri¬ 
butable to any neglect on the part of. any director, manager, secretary or 
other officer of the company, such director, manager, secretary or other offi¬ 
cer shall be deemed to be guilty of that offence and shall be liable to be pro¬ 
ceeded against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) "company" means any body corporate and includes a firm or other asso¬ 
ciation of individuals: 

(b) "director” in relation to a firm, means a partner in the firm. 

31. Power to make rules.— (1) The Central Government may, by notifica¬ 
tion, make rules'" 1 for carrying out the provisions of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, name¬ 
ly:— 

(a) the t me within which, and the manner in which, an intimation shall be 
given to the Commissioner under sub-section (3) of section 4; 

(b) the form and the manner in which, and the conditions subject to which, 
the Custodian or Custodians shall maintain accounts under section 12; 

(c) the manner in which the monies in any provident fund or other fund 
under section 14 shall be dealt with; 


(d) any other matter which is required to be, or may be, prescribed. 

(3) Every rule made by the Central Government under this Act shall be 
laid, as soon as may be after it is made, before each House of Parliament, while 
it is in sess : on, for a total period of thirty days which may be comprised in 
one session or in two or more successive sessions, and if, before the expiry 
of the session immediately following the session or the successive sessions 
aforesaid, both Houses agree in making any mod ; fication in the rule or both 
Houses agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be; so, 
however, that any such modification or annulment shall be without prejudice 
to the validity of anything previously done under that rule. 

[a] See—Maruti Limited (Acquisition and Transfer of Undertakings) Rules 1981 — 
S O. 295(E), dt. 8-4 1981 —Gaz. of ind.. 8-4-1981, Pt. II, S. 3 <i»). Ext., p. 500. 

32 Power to remove difficulties.- If any difficulty arises in giving effect 
to the provisions of this Act the Central Government may, by order, not in¬ 
consistent with the provisions of this Act, remove the difficulty. 

Provided that no such order shall be made after the expiry of a period 


>f two years from the appointed day. 

33. Repeal and saving.— (1) the Maruti Limited (Acquisition and Transfer 
d Undertakings) Ordinance, 1930, is hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action taken under 
he Ordinance so repealed shall be deemed to have been done or taken under 
he corresponding provisions of this Act. 
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THE SCHEDULE 

(See sections 19, 20, 21 and 23) 

ORDER OF PRIORITIES FOR THE DISCHARGE OF LIABILITIES 

OF THE COMPANY 

Category I— 

(a) Employees* dues on account of unpaid salaries, wages, provident fund. Em¬ 
ployees’ State Insurance contribution or premium relating to the Life Insu¬ 
rance Corporation of India or any other amounts due to the employees; 

(b) Revenues, taxes, cesses, rates or other dues to the Central Government. State 
Government and local authorities or the State Electricity Board. 

Category II— 

Amounts due to the Government of Haryana towards the cost of land. 

Category III— 

Secured loans with interest. 

Category IV— 

(a) Deposits received from the public or from the members of the Company; 

(b) Deposits towards dealership; 

(c) Any credit availed of for purposes of trade or manufacturing operations; 

(d) Share application monies where shares were not allotted. 

Category V— 

Any other dues. 


[THE] MATERNITY BENEFIT ACT. 1961 
(ACT LIII OF 1961) 

[The text of the Act printed here is as on 15-11-1983.] 
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■ '-Mhtemifv 1 M STATEMENT OF OBJECTS AND REASONS 

th* Stot^Acte^the^sub- LaboSi?”'Art^iw?‘ Th *** ,the Plantati01 

SS Central Acts, viz., the Mines diversitv inth T h , ere 15 considerab 

Maternity Beet Act, 1941, th. Emp.oy.es' fyin/SndiS 
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etc. The proposed legislation seeks to reduce 
as far as possible the existing disparities in 
this respect. It will apply to all establish¬ 
ments. including mines, factories and planta¬ 
tions. except those to which the Employees' 
State Insurance Act. 1948 applies and its 
provisions approximate as nearly as possible 
to those of that Act.”—Gaz. of India. 6-12- 
1960. Pt. II. S 2. Extra page 816. 

Amendment Act 21 of 1972.— The Mater¬ 
nity Benefit Act. 1961 does not, by reason of 
the provisions of sub-section (2) of section 2 
thereof, apply to any factory or other estab¬ 
lishment to which the provisions of the Em¬ 
ployees’ State Insurance Act. 1948. apply. 
Consequently, a woman worker employed in 
a factory of other establishment and entitled 
to maternity benefit under the Maternity 
Benefit Act. 1961. ceases to be so entitled 
when the provisions of the Emplyoees' State 
Insurance Act. 1948, become applicable to 
such factory or establishment. But. such a 
woman unless she fulfils the conditions laid 
down under section 50 of the Employees’ 
State Insurance Act, 1948 is not qualified to 
claim any maternity benefit thereunder, 
inus. she is deprived of maternitv benefit 
under both the Acts. To remove this lacuna. 
‘a P . r0 ^ d to amend the Maternity Bene- 
so as to Provide that in the 

IS i n ° the application of the Employees’ 
State insurance Act. 1948 to any factory or 
establishment, maternity benefit under the 

avanablp V »? enefit Act would continue to be 
u le 1 women workers therein until 

£ undS°5hP p Uali , fied ,0 claim similar bene- 

u 1 a * urvey ha .s revealed that maternity 
benefit is not being provided to these women 
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workers. It is. therefore, proposed to apply 
the provisions of the Maternity Benefit Act 
1961. to establishments in the circus industry’ 
Since the circus companies move from place 
to place it is considered that for the effective 
enforcement of the Act in relation to estab¬ 
lishments in the circus industry, the appro¬ 
priate Government shou'd be the Central 
Gov.^ instead of the State Government 

* 1 ? a * ks to amend the Maternity 
Benefit Act. 1961. for the aforesaid purposes 

? iake f® rtain ° ,her consequential am- 
endments in the Act-Gaz. of Ind.. 3-9-1973. 

Amendment Act 53 of 1976— A number of 
women are employed in the factories or 
establishments which are covered under the 

fuch eSo St3te Insurance Ac ‘. 1948. but 
as h thtv are fn aro n0t , covered by that Act 
as they are in receipt of wages exceeding 

r* , a Mo°npr SDeC ,u fled J n ,hat Act. namely. 
.1,000 per month. The provisions of the 

Act. 1961. P also tonot^y 

rom as Durv^e f A °l ^Pacifically excludes 
to which thp nr« • actor,es or establishments 
State in th provislon -s Of the Employees’ 
State Insurance Act. 1948. apply. Thus the 

A C taren 0 TinrpV<. e ^ m,,l i nt specified ip that 
either under the FmnL ° f . maternit V benefit 
Act 1948 or the SSSffaSi JSTlff 
category P °of d u ^JT ake th f above-mentioned 

maternitv emplo >' ees eligible for 

maternity benefit under the Maternity Bene¬ 
fit Act. 1961. provided such employees fulfil 
the conditions specified in section 5 (2) of 
that Act. 

2 The Bill seeks to achieve the above ob¬ 
ject.—Gaz. of Ind., 22-1-1976, Pt. II, S. 2, Ext., 
p. 436. 


[THE] MATERNITY BENEFIT ACT, 1961 
(ACT LIII OF 1961)“ 

[12th December, 1961.1 

An Act to regulate the employment of women in certain establishments for 
certain periods before and after child birth and to provide for maternity 
benefit and certain other benefits. 

Be it enacted by Parliament in the Twelfth Year of the Republic of India 
as follows:— 

[aj For statement of Objects and Reasons, see Gaz. of India, 6-12-1960, Ext., Pt. II. 
S. 2, p. 816. And for Joint Committee Report, see ibid, 17-2-1961, Ext., PI. II. 
S 2. page 10. „ , 

1. Short title, extent and commencement.— (1) This Act may be called 
THE MATERNITY BENEFIT ACT, 1961. 

(2) It extends 11 to the whole of India * *]- . 

(3) It shall come into force on such date* 1 as may be notified in this be¬ 
half in the Official Gazette— 

i[(a) in relation to mines and to any other establishment wherein persons 
are employed for the exhibition of equestrian, acrobatic and other per¬ 
formances, by the Central Government; and 
(b) in relation to other establishments in a State, by the State Government. 


Section 1 . 

(11 Act is intended to achieve the object 
of doing social jurljce to women workers — 
Beneficent rule of construction which will 


■eserve her efficiency as a worker and 
aintain her previous efficiency and output 
ust be adopted. A 1978 SC 12(16) : 1977 Lab 
: 1847 : 1977 UJ(SC) G99. 
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[a] The Act is now extended to the Union Territories of— 

(1) Pondicherry by Regn. 7 of 1963 (1-10-63) and 

(2) Goa, Daman and Diu by Regn. 11 of 1963. 

[b] Words "except the State of Jammu and Kashmir" were omitted by the Central 

Labour Laws (Extension to Jammu and Kashmir) Act, 1970 (51 of 1970), Sec. 3 

and Sch. (1-9-1971). 

[c] Substituted by the Maternity Benefit (Amendment) Act, 1973 (52 of 1973), S. 2 

(1-3-1975). 

[d] The Act came into force in- 

Andhra Pradesh on 1-5-1962 in relation to all establishments other than mines 
in the State: see Andh. Pra. Gaz., 1962, Pt. I, page 1182. 

Goa, Daman and Diu, in relation to mines on 1-4-1964—see Goa Gaz., 30-4- 
1964, Sr. 1, p. 91 and in relation to other establishments in Goa on 1-6- 
1967—see Goa Gaz., 15-6-1967, Sr. I, p. 69. 

Gujarat, w.e.f., 1-5-1964, Guj. Gaz., 23-4-1964, Pt. I-L, p. 1190. 

H. P. on 9-4-1973 in respect to other establishments—H. P Gaz., 5-5-73, Pt. I, 
p. 752. 

Jammu and Kashmir—w.e.f. 15-3-73—J. and K. Gaz, 8-3-73 Pt IV, Ext. 
(No. 49-a). 

Kerala, w.e.f., 15-8-1970 in relation to establishments mentioned in cl. (b). 

Madhya Pradesh, w.e.f., 21-2-1964, M. P. Gaz., 13-3-1964, Pt. I, p 601—See also 
M. P. Act 43 of 1981, S. 3. 

Maharashtra, w.e.f., 1-9-1965, Maha. Gaz., 12-8-1965, Pt I-L, p. 2800. 

Mysore (now Karnataka) w.e.f., 1-5-1967, Mys. Gaz., 1-5-1967, Pt. IV-2-c. (1), 
p. 1699. 

Orissa, w.e.f, 20-2-1966, Orissa Gaz., 11-2-1966, Pt. Ill, p. 139. 

Pondicherry, w.e.f., 1-10-1963: See Regn. 7 of 1963, S. 2. 

■Punjab, Haryana, Chandigarh, w.e.f., 1-6-1964, Punj. Gaz., 1-6-1964, Pt. Ill, 
Ext., p. 691. 

Rajasthan, w.e.f., 1-1-1967, Raj. Gaz., 29-12-1966, Pt. IV (Ga), Ext., p. 673. 

Tamil Nadu, w.e.f., 1-9-1967, Ft St. Geo. Gaz., 25-8-1967, Pt II, S. 1, p. 1460. 

U. P. w.e.f., 22-2-74—U. P. Govt Gaz., 22-2-74, Ext., p. 1. 

The Act has been enforced, w.e.f., 1-11-1963 in relation to mines in the terri¬ 
tories to which it extends—See S. O. 2920, Gaz. of India, 12-10-1963, Pt. II, Section 
3 (ii), page 3735. 

This Act has been made applicable to shops and commercial establishments In 
Mysore (Karnataka) and Madhya Pradesh—See Mys. Gaz., 26-4-1969, Pt. IV, S. 2-C 
(ii), Ext., and M. P. Gaz., dated 29-5-1970, Pt. I, p. 1237. 

It has been applied to, Mathadi, Hamal and other unprotected manual workers 
employed in scheduled employments in the State of Maharashtra by Maharashtra 
Act 30 of 1969, S. 20. 

The provisions of this Act have been made applicable to Bidi and Cigar Pre¬ 
mises by Act 32 of 1966, S. 37. 

2. Application of Act.— (1) It applies, in the first instance, to every estab¬ 
lishment being a factory, mine or plantation b [including any such establish¬ 
ment belonging to Government and to every establishment wherein persons 
are employed for the exhibition of equestrian, acrobatic and other perform¬ 
ances:) 

Provided that the State Government may, with the approval of the Cen¬ 
tral Government, after giving not less than two months’ notice of its intention 
of so doing, by notification in the Official Gazette, declare that all or any of 
the provisions of this Act shall apply also to any other establishment or class 
of establishments, industrial, commercial, agricultural or otherwise. 

. (SJ ^Save as otherwise provided in '[sections 5A and 5B], nothing contain- 
ed in this Act] shall apply to any factory or other establishme nt to which the 

"A” In the citations stands fqr AIR " 

iiitVol. 25] 4 A, M. 17 
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provisions of the Employees’ State Insurance Act, 1948, apply for the time 

^~*^*o* 


[a] Substituted for the words "Nothing contained in this Act” by the Maternity 
Benefit (Amendment) Act, 1972 (21 of 1972), S 2 (1-6-1972). 

[b] Substituted for the words "including any such establishment belonging to Gov¬ 

ernment” by the Maternity Benefit (Amendment) Act, 1973 (52 of 1973) S 3 
(1-3-1975). *»| ' ' 

[c] Substituted for the words "section 5A” by the Maternity Benefit (Amendment) 
Act, 1976 (53 of 1976), S. 2 (1-5 1976). 

[d] Provisions of this Act have been extended to sweepers and scavangers employ¬ 
ed by Local Bodies in Assam—See Assam Gaz., 21-10-1970, Pt. II-A, p. 3169. 

Applicable to Conservancy establishment (consisting of sweepers and scavengers) 
of local authority (excluding Z. P. and Village Panchayats)—Mah Govt Gaz 1-7-76 
Pt. 1-L, p. 3040. 


Applicable to residential hotels, restaurants and eating houses, cotton and ginning 
industry and shops and commercial establishments as defined in Bombay Shops and 
Establishments Act (1948)—Main Govt. Gaz., 22-2-78, Pt. 1-L, Ext., p. 81. 

Provisions applicable to establishments as defined in clause (6) of S. 2 of the 
T. N Shops and Establishments Act (1947) and to catering establishments as defined 
in S. 2 (1) of the T. N. Catering Establishments Act (1958).—T. N. Gaz., 23-12-77. 

OBJECTS AND REASONS 


"The proposed legislation applies, in the 
first instance, to all establishments being 
factories, mines or plantations as defined in 
the Factories Act. 1948. the Mines Act. 1952, 
and the Plantations Labour Act, 1951, respec¬ 
tively including such establishments belong¬ 
ing to Government. The State Governments 
have also been empowered to apply the legis¬ 
lation to any other establishment or class of 


cultural. However, it will not apply to any 
factory or establishment to which the Em¬ 
ployees’ State Insurance Act, 1948 applies."— 
S.O.R.—Gaz. of Ind„ 6-12-1960, Pt. II, S. 2, 
Ext., p. 817. 

“The Committee are of the view that the 
scope of the proviso to this clause should be 
enlarged. The clause has been amended ac¬ 
cordingly”— J.C.R.—Gaz. of Ind., 17-2-1961, 
Pt. II. S. 2. Ext., p. 11. 


establishments, industrial, commercial or agri- 

STATE AMENDMENT 

Gujarat : 


In its application to the State of Gujarat, in Section 2, after sub-section (2), in¬ 
sert the following, namely:— 


"(3) Notwithstanding anything contained in sub-section (2), in the case of a fac¬ 
tory or other establishment to which the provisions of the Employees' State Insu¬ 
rance Act, 1948 apply for the time being, the provisions of this Act shall apply to a 
woman employed in such factory or establishment so long as she is not qualified to 
claim maternity benefit under section 50 of the Employees' State Insurance Act, 
1948”.—Guj. Act 27 of 1965, S. 2 (6-12-1965). 


3. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "appropriate Government” means, in relation to an establishment being 
a mine, a [or an establishment wherein persons are employed for the 
exhibition of equestrian, acrobatic and other performances,] the Central 
Government and in relation to any other establishment, the State Gov¬ 
ernment; 

fa] Inserted by the Maternity Benefit (Amendment) Act, 1973 (52 of 1973), S. 4 
(1-3-1975). 

(b) "child” includes a still-born child; 

(c) "delivery” means the birth of a child; 

(d) "employer” means— 

(i) in relation to an establishment which is under the control of the 

Government, a person or authority appointed by the Government for 
the supervision and control of employees or where no person or 
authority is so appointed, the head of the department; 

(ii) in relation to an establishment under any local authority, the per¬ 
son appointed by such authority for the supervision and control of 
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employees or where no person is so appointed, the chief executive 
officer of the local authority; 

(iii) in any other case, the person who, or the authority which, has the 
ultimate control over the affairs of the establishment and where 
the said affairs are entrusted to any other person whether called a 
manager, managing director, managing agent, or by any other name, 
such person; 


a [(e) "establishment” means— 

(i) a factory; 

(ii) a mine; 

(iii) a plantation; 

(iv) an establishment wherein persons are employed for the exhibition 
of equestrian, acrobatic and other performances; or 

(v) an establishment to which the provisions of this Act have been 
declared under sub-section (1) of section 2 to be applicable;] 

[a] Inserted by the Maternity Benefit (Amendment) Act, 1973 (52 of 1973), S. 4 
(1-3-1975). 

(f) "factory” means a factory as defined in clause (m) of section 2 of the 

Factories Act, 1948; 

(g) "Inspector” means an Inspector appointed under section 14; 

(h) "maternity benefit” means the payment referred to in sub-section (1) of 
section 5; 

(i) "mine” means a mine as defined in clause (j) of section 2 of the Mines 

Act, 1952; 

(j) "miscarriage” means expulsion of the contents of a pregnant uterus at 

any period prior to or during the twenty-sixth week of pregnancy but 
does not include any miscarriage, the causing of which is punishable 
under the Indian Penal Code; 

(k) -"plantation” means a plantation as defined in clause (f) of section 2 of 

the Plantations Labour Act, 1951; 

(l) "prescribed” means prescribed by rules made under this Act; " 

(m) "State. Government” in relation to a Union territory, means the Ad- 
•: ministrator thereof; 

(n) "wages” means all remuneration paid or payable in cash to a woman, 
if the terms of the contract of employment, express or implied, were 
fulfilled and includes— 

(1) such cash allowances (including dearness allowance and house rent 
. allowance) as a woman is for the time being entitled to; 

(2) incentive bonus; and . 

(3) the money value of the concessional supply of foodgrains and other arti¬ 
cles, 

but does not include— 

. (i) any bonus other than incentive bonus; 

(ii) over-time earnings and any deduction or payment made on 
account of fines; _ 

' (“*) an y contribution paid or payable by the employer to any pen- 

• sion fund or provident fund or for the benefit of the woman 
under any law for the time being in force; and 

(iv) any gratuity payable on the termination of service; 

(o) "woman” means a woman employed, whether directly or through anv 

agency, for wages in any establishment. J ; 


OBJECTS AND REASONS 


\Clause 3.— The Committee feel that 'in 
*•9™ bonus’ should also be included in the 
definition, of wages given in this clause. 


The Committee.further feel that the defi¬ 
nition of 'maternity benefit’ should also be 


revised to bring it in consonance with t 
amendment made in sub-d. (3) of clause 


The clause has been amended according¬ 
ly”.—J.C.R.-Gaz. of Ind., 17-2-61, PHI. S. 2,' 
Ext., p. 11. 
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m m Emp,oymeil J ° f - or work by, women prohibited during certain period — 

J r P ° yer S t a11 kn0 'r*ly empl0y a woman e^siTem 

nSriage. ^ immediately fol,owi "« the day of her delivery or her 

mo , 12 . 1 No woman shall work in any establishment during the six weeks im¬ 
mediately following the day of her delivery or her miscarriage. 

(3) Without prejudice to the provisions of section 6, no pregnant woman 

nfov ’ T r ^ UeSt be ' ng mSde by her in this behalf - be squired by her em¬ 
ployer to do during the period specified in sub-section (4) any work whiclUs 

of an arduous nature or which involves long hours of standing, or which in 

of th W 7 \ S hkel y. to jnterfere with her pregnancy or the normal development 

affect he°r heaUh ^ * 7 ‘° her miscarriage or otherwise to adversely 

(4) The period referred to in sub-section (3) shall be— 

(a) the period of one month immediately preceding the period of six weeks 

before the date of her expected delivery; * 

(b) any period during the said period of six'weeks for which the pregnant 
woman does not avail of leave of absence under section 6. 

OBJECTS AND REASONS 

" This . Cl w use P rohibit s the employment of. on arduous work during a period of one 
a " d m w ° rl < ^ wo m an during the six weeks month before proceeding on matern/S 
immediately fo lowing the day of her delivery leave. "-S.O R -Gaz of ind VSnS 
or her miscarriage. It also provides that a Pt. If. S. 2 Ext n fll7 ' 1960 ' 

woman, on her request, will not be employed 

STATE AMENDMENT 

Assam : 


In its application to the State of Assam in Section 4.— 

u) in sub-sections ( 1 ) and ( 2 ), for the words "six weeks” wherever occurring be¬ 
tween the words 'the’ and 'immediately' substitute the words 'eight weeks'— 
Assam Act 12 of 1964. S. 2 (Not yet enforced). 

<n) in sub-section (4), for the word 'six' in clauses (a) and (b) between the words 
"of” and "weeks”, substitute the word 'four'.—Assam Act 1 of 1065, S. 2. 
(Not yet enforced). 

. a 3 ' „ Right 10 payment of mat ernity benefit.— (l) Subject to the provisions 
ot this Act, every woman shall be entitled to, and her employer shall be liable 
for, the payment of maternity benefit at the rate of the average daily wage 
for the period of her actual absence immediately preceding and including the 
day of her delivery and for the six weeks immediately following that day. 

Explanation.— For the purpose of this sub-section, the average daily wage 
means the average of the woman's wages payable to her for the days on 
which she has worked during the period of three calendar months immediately 
preceding the date from which she absents herself on account of maternity, 
or one rupee a day, whichever is higher. 

(2) No woman shall be entitled to maternity benefit unless she has actual¬ 
ly worked in an establishment of the employer from whom she claims mater¬ 
nity benefit, for a period of not less than one hundred and sixty days in the 
twelve months immediately preceding the date of her expected delivery: 

Provided that the qualifying period of one hundred and sixty days afore¬ 
said shall not apply to a woman who has immigrated into the State of Assam 
and was pregnant at the time of the immigration. 


Section 5 

(1) In the context of sub-sections (1) and 
(3) of S. 5 of the Act the term "week” has 
to be taken to signify cycle of seven days 
including Sundays. A 1978 SC 12(16, 17) : 
1977 LablC 1847. (A 1975 Ker 86 (FB), Over¬ 
ruled.) 


(2) Twelve weeks for which maternity 
benefit is provided in S. 5 (3) should be taken 
as twelve weeks of work and computed 
with reference to the actual days on which 
the woman could have worked but did not 
work on account of maternity. (1971) 40 
FJR 302(310)(Mad). 
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Explanation.— For the purpose of calculating under this sub-section the 
days on which a woman has actually worked in the establishment, the days 
for which she has been laid-off during the period of twelve months im¬ 
mediately preceding the date of her expected delivery shall be taken into 

(3) The maximum period for which any woman shall be entitled to 
maternity benefit shall be twelve weeks, that is to say, six weeks up to an 
including the day of her delivery and six weeks immediately following that 


y Provided that where a woman dies during this period, the maternity 
benefit shall be payable only for the days up to and including the day of her 


death: 

Provided further that where a woman, having been delivered of a child, 
dies during her delivery or during the period of six weeks immediately fol¬ 
lowing the date of her delivery, leaving behind in either case the child, the 
employer shall be liable for the maternity benefit for the entire period of 
six weeks immediately following the day of her delivery but if the child 
also dies during the said period, then, for the days up to and including the 
day of the death of the child. 

OBJECTS AND REASONS 


"This clause entitles a woman to recei ^® 
maternity benefit at the rate of her average 
daily wage subject to a minimum °f seventy- 
five naye Daise per day for a maximum 
neriod of 12 weeks, including six weeks fol 
lowing the day of her delivery Th e Q ua hfy- 
ing condition is employment for 240 days in 
the 12 months immediately preceding the ex¬ 
pected date of delivery, but there is no such 
restriction as to entitlement in the case of an 
immigrant woman who is pregnant when she 
first arrive^ in Assam.”—S.O.R.—Gaz. of Ind., 
6-12-1960. Pt. II. S. 2. Ext., p. 817. 

"The Committee are of the opinion that the 
provisions relating to the payment of mater¬ 
nity benefit should be more liberal. The 
Committee have accordingly increased the 
minimum maternity benefit payable to a wo¬ 
man from 0.75 nP. to Re. 1/-. 

They also feel that in calculating the aver¬ 
age daily wage for giving maternity benefit 
only the wages drawn by the woman during 
the period of three months immediately pre¬ 
ceding the date of delivery should be taken 


into account instead of a period of 12 months. 
The Committee are of the view that the 
qualifying condition of employment for a 
period of 240 days during the 12 months im¬ 
mediately preceding the expected date of 
delivery to entitle a worker to maternity 
benefit is too rigorous and the period should 
be reduced to 160 actual working days in¬ 
clusive of the period of ’lay-off’, if any. 

The Committee further consider that where 
a woman dies during delivery of a child or 
during a period of 6 weeks immediately fol¬ 
lowing the date of delivery, leaving behind 
the child, the maternity benefit should be 
paid to the person nominated in the notice 
given under clause 6 or in the absence of 
such a nominee to her legal heir for the en¬ 
tire period of 6 weeks or If the child dies 
during the said period, the benefit should be 
paid up to and including the day of the death 
of the child. 

The clause has been amended accordingly.” 
—J.C.R.—Gaz. of Ind., 17-2-1961, Pt. II, S. 2, 
Ext.. Pp. 11, 12. 


STATE AMENDMENT 

Assam: 

In its application to the State of Gujarat for Section 5 substitute the following, 
namely 


”5. (1) Right to payment of maternity benefit.— Subject to the provision of this 
Act every woman shaU be entitled to, and her employer shall be liable for, the 
payment of maternity benefit at the rate of her wages for the period as prescribed 
under sub-section (3). Such payment shall be made weekly in case of a woman 
working on daily wage basis and monthly in the case of a woman working on 
monthly wage basis. 


Explanation.—For the purpose of this sub-section, weekly payment of wages 

means in case of woman working on daily wage basis, such daily wage multiplied 
by six. . 


(2) No woman shall be entitled to maternity benefit unless she has worked di¬ 
rectly under the employer from whom she claims such benefit for a total of one 
hundred and fifty days during the period of twelve months immediately preceding 
the date on which the notice of expected delivery is given and where no notice 

Si SS, f S VCn or to “Carriage during the twelve months preceding the 

date of delivery or the date of miscarriage: * 
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Provided that the qualifying period of one hundred and fifty days aforesaid 
shall not apply to a woman who has immigrated into the State of Assam and was 
pregnant at the time of immigration. 

Explanation.—In computing the number of days on which a woman worked, 
the days on which (a) she has been laid-off under an agreement or as permitted by 
Standing Orders under Industrial Employment (Standing Orders) Act, 1946, or 
under the Industrial Disputes Act. 1947 and (b) she has been on leave with full 
wages, earned in the previous year or on maternity leave or on sick leave shall be 
included. 

(3) The maximum period for which any woman shall be entitled to maternity 
benefit shall be twelve weeks, that is to say, four weeks up to and including the 
day of delivery and eight weeks immediately following the day of delivery: 

Provided that where a woman dies during this period the maternity benefit 
shall be payable only for the days up to and including the day of her death: 

Provided further that when a woman having been delivered of a child/children 
dies during her delivery or during the period of eight weeks immediately following 
the date of her delivery, leaving behind in either case the child or children; the 
employer shall be liable for the maternity benefit for the entire period of eight 
weeks immediately following the day of her delivery but if the child/children also 
dies/die during the said period, then, for the days up to and including the day of 
the death of the child/children, as the case may be. - ’—Assam Acts 13 of 1964, Sec¬ 
tion 3 and 1 of 1965, Section 3. (Both Acts not yet enforced). 

a [5A. Continuance of payment of maternity benefit in certain cases.— 

Every woman entitled to the payment of maternity benefit under this Act 

shall, notwithstanding the application of the Employees’ State Insurance Act 
1948, to the factory or other establishment in which she is employed, con¬ 
tinue to be so enttiled until she becomes qualified to claim maternity benefit 
under section 50 of that Act.] 

(a) Inserted by the Maternity Benefit (Amendment) Act, 1972 (21 of 1972), S. 3 
(1-6-1972). 

a [5B. Payment of maternity benefit in certain cases.— Every woman- 

fa) who Ls employed in a factory or other establishment to which the pro¬ 

visions of the Employees’ State Insurance Act, 1948, apply; 

(b) whose wages (excluding remuneration for overtime work) for a month 
exceed the amount specified in sub-clause (b) of clause (9) of Sec. 2 of 
that Act; and 

(c) who fulfils the conditions specified in sub-section (2). of section 5, 
shall be entitled to the payment of maternity benefit under this Act.] 

[a] Inserted by the Maternity Benefit (Amendment) Act, 1976 (53 of 1976), Sec. 3 
(1-5 1976). 

6. Notice of claim for maternity benefit and payment thereof.— (1) Any 
woman employed in an establishment and entitled to maternity benefit under 
the provisions of this Act may give notice in writing in such form as may 
be prescribed, to her employer, stating that her maternity benefit and any 
other amount to which she may be entitled under this Act may be paid to 
her or to such person as she may nominate in the notice and that she will 
not work in any establishment during the period for which she receives 
maternity benefit. 

(2) In the case of a woman who is pregnant, such notice shall state the 
date from which she will be absent from work, not being a date earlier than 
six weeks from the date of her expected delivery. 

(3) Any woman who has not given the notice when she was pregnant 
may give such notice as soon as possible after the delivery. 

(4) On receipt of the notice, the employer shall permit such woman to 

absent herself from the establishment until the expiry of ; six weeks after the 
day of her delivery. .. . . 
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. (5) The amount of maternity benefit for the period preceding the date of 

her expected delivery shall be paid in advance by the employer to the 
.woman on production of such proof as may be prescribed that the woman 
ic pregnant, and the amount due for the subsequent period shall be paid by 
the employer to the woman within forty-eight hours of production of such 
proof as may be prescribed that the woman has been delivered of a child. 

(6) The failure to give notice under this section shall not disentitle a 
woman to maternity benefit or any other amount under this Act if she is 
otherwise entitled to such benefit or amount and in any such case an Inspec¬ 
tor may either of h : s own motion or on an application made to him by the 
woman, order the payment of such benefit or amount within such period as 
may be specified in the order. 


STATE AMENDMENT 


Assam: 

. • in its' application to the State of Assam, in Section 6, 

: (i) in Sub-section (2), for the word 'six’ occurring between the words 'than 1 
end ‘weeks’, substitute the word 'four'; and 

<ii) in sub-section (4), for the word 'six’ occurring between the words "of” and 
"weeks", substitute the word ‘eight’.—Assam Act 1 of 1965, S. 4 (not yet enforced), 
(iii) for sub-section (5) substitute the following, namely— 

"(5) The amount of maternity benefit for the period preceding the date of 
her expected delivery and the amount due for the subsequent period shall 
. be paid by the employer on production of such proof as may be prescrib- 

, ed . regarding pregnancy and delivery of a child''.—Assam Act 12 of 1964, 

S. 4 (not yet enforced). 

7. Payment of maternity benefit in case of death of a woman.— If a 
woman entitled to maternity benefit or any other amount under this Act, 
dies before receiving such maternity benef J t or amount, or where the em¬ 
ployer is liable for maternity benefit under the second proviso to sub-sec¬ 
tion (3) of section 5, the employer shall pay such benefit or amount to the 
‘ _ person nominated by the woman in the notice given under section 6 and in 
case, there ;.is no.such noriv'pee, to her legal representative. . - . 


OBJECTS -AND REASONS 


'The Committee feel that the words "dur¬ 
ing the period for which she Is entitled to 
maternity benefit'! are rather restrictive and 
. the payment under , this clause should be 
made even if a woman dies after the said 
period. Necessary change has been made in 


the clause accordingly. The other amend¬ 
ment made in the clause Is consequential to 
the amendment made in sub-clause f3) of 
c'au c e 5."—J C.R. Gaz. of Ind.. 17-2-1961, 
Pt. II. S. 2. Ext., p. 12. 


8. Payment of medical bonus.— Every woman entitled to maternity bene¬ 
fit under this Act shall also be entitled to receive from her employer a me¬ 
dical bonus of twenty-five rupees, if no pre-natal confinement and post-natal 
care, is provided for by the employer free of charge. 


9. Leave for miscarriage.— In case of miscarriage, a woman shall, on 
production of such proof as may be prescribed, be entitled to leave .with 
wages at the rate of maternity benefit, for a period of six weeks immediate¬ 
ly following the day of her miscarriage. 


Assam: 


STATE AMENDMENT 


,• In it ? application to the State of Assam in Section 9,ior. the words*'six weeks’ 
. occurring, between the words 'of and 'immediately’, substitute the words, -"eight 
. weeks’^Assah^ Act 12 of J964, S. 5 (not yet enforced). ... ' .. s . . .. • 

Leave for illness arising out of pregnancy, delivery, premature birth 
of child, or miscarriage.—A woman suffering from illness arising out of pre¬ 
gnancy, delivery, premature birth of child or miscarriage shall, cn production 
■ of such proof as may be- prescribed, be entitled, in addition : tp period of 
absence allowed to her under section 6, or, as the case ttiay 'be,'tinder sec- 
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period If Wag ' S ° f n ’ a,e "' ily be " efil f ° r a 

Nursing breaks. Every woman delivered of a child who returns to 
duty after such delivery shall, in addition to the interval for rest allowed to 
her, be allowed in the course of her daily work two breaks of the prescribed 
duration for nursing the child until the child attains the age of fifteen months. 

12 Dismissal during absence or pregnancy.—(1) When a woman absents 
nerself from work in accordance with the provisions of this Act, it shall be 
unlawful for her employer to discharge or dismiss her during or on account 
of such absence or to give notice of discharge or dismissal on such a day 
that the notice will expire during such absence, or to vary to her disadvan¬ 
tage any of the conditions of her service. 


(2) (a) The discharge or dismissal of a woman at any time during her 
pregnancy, if the woman but for such discharge or dismissal would have 
been entitled to maternity benefit or medical bonus referred to in section 8, 
shall not have the effect of depriving her of the maternity benefit or medi¬ 
cal bonus: 


Provided that where the dismissal is for any prescribed gross miscon¬ 
duct, the employer may, by order in writing communicated to the woman, 
deprive her of the maternity benefit or medical bonus or both. 

(b) Any woman deprived of maternity benefit or medical bonus or both, 
may, within s : xty days from the date on which the order of such 
deprivation is communicated to her, pppeal to such authority as 
may be prescribed, and the decision of that authority on such ap¬ 
peal, whether the woman should or .should not be deprived of 
maternity benefit or medical bonus or both, shall be final. 

(c) Nothing contained in th : s sub-section shall affect the provisions 
contained in sub-section (1). 


OBJECTS AND REASONS 


"This c'ause prohibits dismissal of a 
woman during or on account of absence on 
maternity leave and ensures that the condi¬ 
tions of her service will not be varied to 
her disadvantage during her absence. It also 
provides that a woman shall not be depriv¬ 
ed of the maternity benefit to which shf 
may be entitled, on account of dismissal at 
anv time during her pregnancy, except in 
cases of dismissal for gross misconduct'’.- 
S.O.R. Gaz. of Ind.. 6-12-1960, Pt. If. S 2, 
Ext., p. 818. 

"The Committee are of the view that the 


clause should be made more comprehensive 
so as to be applicable to cases of discharge 
also. They further think that acts which 
may constitute gross misconduct under sub¬ 
clause (2) should be prescribed by rules. The 
Committee feel that the clause should fur¬ 
ther be amended to enable a woman who is 
deprived of maternity benefit or medical 
bonus or both to prefer an appeal before a 
prescribed authority whose decision shall be 
final. The clause has been amended accord¬ 
ingly.J.C.R. Gaz. of Ind,, 17-2-1961. 

Pt. II. S 2. Ext., p. 12. 


13. No deduction of wages in certain cases.— No deduction from the 
normal and usual daily wages of a woman entitled to maternity benefit 
under the provisions of this Act shall be made by reason only of— 


(a) the nature of work assigned to her by virtue of the provisions con¬ 
tained in sub-section (3) of section 4; or 

(b) breaks for nursing the child allowed to her under the provisions of rec- 
tion 11. 


14. Appointment of Inspectors.—The appropriate Government may, by 
notification 3 in the Official Gazette, appoint such officers as it thinks fit to 
be Inspectors for the purposes of this Act and may define the local limits of 
the jurisdiction within which they shall exercise their functions under this 
Act. 

[a] For appointment of Inspector—See Gaz. of Ind., 15-9-1979, Pt. II, S. 3 (ii), 
p. 2636—Gaz. of Ind., 12-9-81, Pt. II, S. 3 (ii), p. 3091. 
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15. Powers and duties of Inspectors.— An Inspector may, subject to such 
restrictions or conditions as may be prescribed, exercise all or any of the 
following powers, namely :— 

(a) enter at all reasonable times with such assistants, if any, being persons 
in the service of the Government or any local or other public auth¬ 
ority as he thinks fit, any premises or place where women are employ¬ 
ed or work is given to them in an establishment, for the purposes of 
examining any registers, records and notices required to be kept or 
exhibited by or under this Act and require their production for inspec¬ 
tion. 


(b) examine any person whom he finds in any premises or place and who, 
he has reasonable cause to believe, is employed in the establishment: 

Provided that no person shall be compelled under this section to answer 
any question or give any evidence tending to incriminate himself; 

(c) require the employer to give information regarding the names and ad¬ 
dresses of women employed, payments made to them, and applications 
or notices received from them under this Act; and 

(d) take copies of any registers and records or notices or any portions 
thereof. 


16. Inspectors to be public servants.— Every Inspector appointed under 
this Act shall be deemed to be a public servant within the meaning of sec¬ 
tion 21 of the Indian Penal Code. 

17. Power of Inspector to direct payments to be made.— (I) Any 
woman claiming that maternity benefit or any other amount to which she 
is entitled under this Act and any person claiming that payment due under 
section 7 has been improperly withheld may make a complaint to the Ins¬ 
pector. 


(2) The Inspector may, of his own motion or on receipt of a complaint 
referred to in sub-section (1), make an inquiry or cause an inquiry to be 
made and if satisfied that payment has been wrongfully withheld, may di¬ 
rect the payment to be made in accordance with his orders. 


_ P 61,801 ^ aggrieved by the decision of the Inspector under sub- 

section (2) may, within thirty days from the date on which such decision is 
communicated to such person, appeal to the prescribed authority. 

(4) The decision of the prescribed authority where an appeal has been 
preferred to it under sub-section (3) or of the Inspector where no such ap¬ 
peal has been preferred, shall be final. 

(5) Any amount payable under this section shall be recoverable as an 
arrear of land revenue. 


***■ forfeiture of maternity benefit.— If a woman works in any estab¬ 
lishment after she has been permitted by her employer to absent herself 
under the provisions of section 6 for any period during such authorised ab¬ 
sence, she shall forfeit her claim to the maternity benefit for such period. 


19. Abstract of Act and rules thereunder to be exhibited.— An abstract 
of the provisions of this Act and the rules made thereunder in the language 
or languages of the locality shall be exhibited in a conspicuous place by the 
employer m every part of the establishment in which women are employed. 

* Regist ? s - ef f— Every employer shall prepare and maintain such 
registers, records, and muster-rolls and in such manner as may be prescribed. 

21. Penalty for contravention of Act by employer.— If any employer 
contravenes the provisions of this Act or the rules made thereunder, he shall 
be punishable with imprisonment which may extend to three months, or 
.wth fine which may extend to five hundred rupees, or with both; and where 
the contravention is of any provision regarding maternity benefit or regard- 
mg payment of any other amount an d such maternity benefit or amount has 

"A” In the citations stands for AIR ~ * 
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not already been recovered, the Court shall, in addition recover such mater¬ 
nity benefit or amount as if it were a fine and pay the same to the person 
entitled thereto. 

22. Penalty for obstructing Inspector.— Whoever fails to produce on de¬ 
mand by the Inspector any register or document in his custody kept in pur¬ 
suance of this Act or the rules made thereunder or conceals or prevents any 
person from appearing before or being examined by an Inspector shall be 
punishable with imprisonment which may extend to three months, or with 
fine which may extend to five hundred rupees, or with both. 

23. Cognizance of offences.— (1) No prosecution for an offence punish¬ 
able under this Act or any rules made thereunder shall be instituted after 
the expiry of one year from the date on which the offence is alleged to have 
been committed and no such prosecution shall be instituted except by, or 
with the previous sanction of, the Inspector: 

Provided that in computing the period of one year aforesaid, the time, if 
any, taken for the purpose of obtaining such previous sanction shall be ex¬ 
cluded. . 

(2) No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the First Class shall try any such offence. 

24. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding shall lie against any person for anything which is in 
good faith done or intended to be done in pursuance of this Act or of any 
rule or order made thereunder. 

23. Power of Central Government to give directions.— The Central Gov¬ 
ernment may give such directions as it may deem necessary to a State Gov¬ 
ernment regarding the carrying into execution of the provisions of this Act 
and the State Government shall comply with such directions. 


26. Power to exempt establishments.— If the appropriate Government is 
satisfied that having regard to an establishment or a class of establishments 
providing for the grant of benefits which are not less favourable than those 
Drovided in this Act, it is necessary so to do, it may, by notification in the 
Official Gazette, exempt, subject to such conditions and restrictions, if any, 
as may be specified ; n the notification, the establishment or class of establish¬ 
ments from the operation of all or any of the provisions of this Act or of any 
rule made thereunder. 

OBJECTS AND REASONS 


"Clause 26.—The Committee are of the 
opinion that an institution should not be en¬ 
titled to exemption from provisions of this 
Act because the working of the establish¬ 
ment is of a seasonal character. The, Com¬ 
mittee also feel that the appropriate Gov- 

27. Effect of laws and agreements 
provisions-of this Act shall have effect 
therewith contained in any other law ■ 
ment or contract of service, whether 


ernment should not be given a blanket 
power of granting exemption. 

Parts (i) and rii) of the clause have been 
omitted accordingly’’.—J-C.R. Gaz., of Ind., 
17-2-1961. Pt. II. S. 2, Ext.. PP. 12, 13. 

inconsistent with this Act.— (1) The 
notwithstanding anything inconsistent 
>r in the terms of any award, agree- 
■nade before or after the coming :nlo 


force of this Act: 


Provided that where under any such award, agreement, contract of ser¬ 
vice or otherwise, a woman is entitled to benefits in respect of any master 
which are more favourable to her than those to which she would be entitled 
under this Act, the woman shall continue to be entitled to the more favour¬ 
able benefits in respect of that matter, notwithstanding that she is entitled 
to receive Tjenefits in respect of other matters under this Act. 

(2) Nothing contained in this Act shall be construed to preclude a woman 
from entering into an agreement with her employer for granting her r ^ 

;or privileges in respect of any matter., whkhare more favourable .to her_lhan 
those to which she w’ould - be-entitled uttder-this Act: - 
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28. Power to make rules.-(1) The appropriate Government may, sub¬ 
ject to the condition of previous publication and by notification in the O 
cial Gazette, make rules b for carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the lorego¬ 


ing power, such rules may provide for— 

(a) the preparation and maintenance of registers, record and muster-rolls, 

(b) the exercise of powers (including the inspection of establishments) and 
the performance of duties by Inspectors for the purposes of this Act; 

(c) the method of payment of maternity benefit and other benefits under 
this Act in so far as provision has not been made therefore in this Act; 

(d) the form of notices under section 6; 

(e) the nature of proof required under the provisions of this Act; 

(f) the duration of nursing breaks referred to in section 11: 

(g) acts which may constitute gross misconduct for purposes of section 12: 


(h) the authority to which an appeal under clause (b) of sub-section (2) of 
section 12 shall lie; the form and manner in which such appeal may 
be made and the procedure to be followed in disposal thereof; 

(i) the authority to which an appeal shall lie against the decision of the 

Inspector under section 17; the form and manner in which such appeal 
may be made and the procedure to be followed in disposal thereof; 

(j) the form and manner in which complaints may be made to Inspectors 

under sub-section (1) of section 17 and the procedure to be followed 
", by them when making inquiries or causing inquiries to be made under 
sub-section (2) of that section; 

(k) any other matter which Is to be, or may be, prescribed. 

(3) Every rule made by the Central Government under tlvs section shall 
be laid as soon as may be after it is made, before each House of Parliament 
while it is in session for a total period • of thirty days which may be com¬ 
prised in one session a (or in two or more successive sessions, and if, before 
the expiry of the session immediately following the session or the'successive 
sessions aforesaid J both Houses agree in making any modification in the rule 
or both Houses agree that the rule should not be made, the rule shall there¬ 
after have effect only in such modified form or be of no effect, as the case 
may be; so however that any such modification or annulment shall be with¬ 
out prejudice to the validity of anything previously done under that rule. 

[a] Substituted for the words "or in two successive sessions, and jf before the 
expiry of the session in which it is so laid or the session immediately follow- 
htg”, by the Maternity-Benefit (Amendment) Act, 1973 (52 of 1973) Sec 5 

• (1-3-1975). 

[b] Some rules made in exercise of this power by the various Governments are 
as follows: 

(l) Maternity Benefit (Mines) Rules, 1963 —See Gaz. Ind., 12-10-1963, Pt II, Sec¬ 
tion 3 (i), p. 1933.- • 

• (2) Goa, Daman and Diu Maternity Benefit Rules, 1964 —Sec Goa Gaz ' 15-6- 
1967, Sr. I, p. 69. 

. (3) Maharashtra Maternity Benefit Rules, 1965 —See Maha. Gaz. 12-8-1965' PM-i; 

p. 2801. ' 

. (4) Mysore Maternity. Benefit Rules, 1986-See Mys. Gaz., 6-4-1967, Pt IV Sec¬ 
tion 2-C (1), p. 771. ’ * 

; (5) Orissa Maternity Benefit Rules,. 1965^ See Ori. Gaz., 9-6-1968, Ext., No.*650 
. (6) Bihar Maternity Benefit Rules, 1964 ,-r See Bih. Gaz., 27-1-1965, Pt III p. in. 

(7) Assam Maternity Benefit Rules, l965 — Assam Gaz., 26-1-1966, Pt; II-A p 136 

(8) W. B. Maternity Benefit Rules, 1965 — Cal. Gaz., 22-7-1965, Pt I, p 1509 

(9) M. P. Maternity Benefit Rules, 1965-M. P. Gaz, 30-12-1966 Pt TV fGa) 

p. 1057. ' v '* 

(10) Kerala Maternity Benefit Ruh&.lSOfc^er. Gaz., 2-2-1965, Pt. I (Sup.), G 181. 

(11) A. P. Maternity Benefit Rules 1966—A. P. Gaz., 19 5-1966, Pt. II, R. S„ p. 181, 
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(l'J) Punjab Maternity Benefit Rules, 196? — Punj. Gaz., 13-10-1967, Pt III Lee 
Sup., p. 413. 

(13) Haryana Maternity Benefit Rules, 1967 — Harya. Gaz., 1967, Pt III (Leg. Sup.), 
P. 101. 

(14) Gujarat Maternity Benefit Rules, 1964 —Guj. Gaz., 23-4-64, Pt. I-L, p. 1197 . 

(15) Rajasthan Maternity Benefit Rules, 1967. 

(16) Tripura Maternity Benefit Rules, 1971 — See Trip. Gaz, 12-8-1971 Ext (No 
97A). 

(17) Jammu and Kashmir Maternity Benefit Rules, 1974 — See J. and K. Govt Gaz 
5-12-74, Pt. Ill, Ext., No. 36 a. 


29. Amendment of Act 69 of 1951.—In section 32 of the Plantations 
Labour Act, 1951,— 

(a) in sub-section (1), the letter and brackets "(a)" before the words "in 
the case of sickness", the word ’’and" after the words "sickness allow¬ 
ance" and clause (b) shall be omitted: 

(b) in sub-section (2). the words "or maternity" shall be omitted. 


30. Repeal.— On the application of this Act— 

(i) to mines, the Mines Maternity Benefit Act, 1941; and 


(ii) to factories situate in the Union territory of Delhi, the Bombay Mater¬ 
nity Benefit Act, 1929, as in force in that territory, shall stand repeal- 
ed. 

STATE AMENDMENT 


Section 31 


Gujarat: 

In its application to the State of Gujarat, after S. 30 add the following sec¬ 
tion.— 

"31. Repeal of Bombay Act VII of 1929.— On the date* of the commencement 
of this Act in the State of Gujarat under clause (b) of sub-section (3) of section 1, 
the Bombay Maternity Benefit Act, 1929 and that Act as adapted and applied to 
the Saurashtra area of the State of Gujarat shall stand repealed: 

Provided that the repeal shall not affect- 
fa) the previous operation of the Acts so repealed or anything duly done or suf¬ 
fered thereunder, or 

(b) any right, privilege, obligation or liability acquired, accrued or incurred under 
the said Acts, or 

(c) any penalty, forfeiture or punishment incurred under them in respect of any 
offence, or 

(d) any investigation, legal proceeding or remedy in respect of any such right, 
privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid, 

and any such investigation, legal proceeding or remedy may be instituted, con¬ 
tinued or enforced, and any such penalty, forfeiture or punishment may be impos¬ 
ed as if this Act had not come into force: 

Provided further that anything done or any action taken under the provisions 
of the Acts repealed under this section shall be deemed to have been done or 
taken under the corresponding provisions of this Act and shall continue in force 
until superseded by anything done or any action taken under the provisions of this 
Act".—Guj. Act 30 of 1963, S. 2 (6-6-1963). 

[a] i.c. 1-5-1964—See Guj. Gaz. 23-4-1964, Pt. I, S, 2, p. 1190. 
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(ACT 40 OF 1948) 

[The text of the Act printed here is as on 15-11-1083.] 
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STATEMENT OF OBJECTS AND REASONS 


"In the course of the judgment delivered 
in the case of Mrs Margaret Pierce v. Mr. 
George Albert Pierce, the Additional Dis¬ 
trict Judge. 24-Parganas, Calcutta, observed 
as follows: 

"The position of a woman domiciled in 
India who marries a foreigner not domiciled 
in India aoDears to be extremely anomalous 
in regard to the law of divorce. She can 
apparently obtain no relief under the Indian 
Divorce Act. 1869. and. inasmuch as the 
Indian and Colonial Divorce Jurisdiction Act. 
1926. is applicable only to parties who are 
British subjects domiciled in England and 
Scotland, she can obtain no relief under that 
Act either. The anomaly of this posi¬ 

tion is intensified in regard to a war-time 
marriage contracted by a woman domiciled 
in India with a foreigner serving temporari¬ 
ly in India on military duty; and inasmuch 
as not a few war-time marriages of this 
character must presumably have been con¬ 
tracted between women domiciled in tiffs 
country and foreigners temporarily resident 
here during the war. it would seem that 
there js a lacuna in the present law of di- 
vorce which ought to be filled. 

^ e t! exis . tin K >aw. no Court in India 
has jurisdiction to grant a decree of divorce 


unless the parties are domiciled in India or 
in England or Scotland. In other cases the 
woman has no remedy unless she is in a 
position to institute proceedings in the 
country of her husband's domicile. A clear 
case, therefore, exists on the merits for the 
enactment in India of a counterpart of the 
Act in the United Kingdom called the Matri¬ 
monial Causes (War Marriages) Act. 1944. 
whereby in the case of a marriage celebrat¬ 
ed during the war period, where the hus¬ 
band was at the time of the marriage domi¬ 
ciled outside India, and the wife was, im¬ 
mediately before the marriage, domiciled in 
India, the Indian Courts exercising jurisdic¬ 
tion under the Indian Divorce Act should be 
vested with jurisdiction in relation to pro¬ 
ceedings for divorce as if both parties were 
at all material times domiciled in India. 
Such a law would obviously apply only in 
cases where the petitioner or the respondent 
professes the Christian religion. Hence the 
present Bill. 

Provision is also included in the Bill for 
limiting the time within which proceedings 
for divorce or for nullity of marriage may be 
commenced under the Act.”—Gaz. of Ind., 
1948. Part V. page 476. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted'by A.L.O.. 1950, 3 A. L. O., 1956. 

-Extended by Acts 59 of 1949, 30 of 1950. Regn. 6 of 1963. 


(THE INDIAN] MATRIMONIAL CAUSES (WAR MARRIAGES) ACT, 1948 

(ACT 40 OF 1948) a 

[3rd September, 1948.] 

An Act to confer upon Courts temporary jurisdiction in certain matrimonial 
• causes. 

V^HEREAS it is expedient to confer upon Courts b [* * * 1 tem¬ 

porary jurisdiction in certain matrimonial causes; 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of ind., 1948, Pt. V, p 476. 

ThlS M^L haS „ b r n ? T Xtended t0 (1) the new Provinces and merged States by the 
S f t ®J es / Laws > Act . 1949 (LIXof 1949), S. 3 (1-1-1950), and to the 
States of Manipur, Tnpura and Vindhya Pradesh by the Union Territories 

£2? j 9 f < XXX of 1950) - S ' 3 06-4-1950). Manipur and Tripufa are 
J e p Ac . “ of c I971 > Ss - 3 - 4 (30-12-1971). Vindhya Pradesh now forms 
part of M. P. State—See Act 37 of 1956, Section 9 (1) (e); and (2) to the Union 
Territory of Dadra and Nagar Havell by the Dadra and NagarHaveU <r 
Regulation, 1963 (Regn. VI of 1963). ( jBWS> 

[b] Words "in the Provinces of India” were omitted by A.L.O., 1930 . 
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1. Short title and extent.— (1) This Act may b£ called THE INDIAN 
MATRIMONIAL CAUSES (WAR MARRIAGES) ACT, 1948. 

(2) It extends to the whole of India, except ^the territories which, im¬ 
mediately before the 1st November, 1956, were comprised in Part B States.] 

[a] Substituted for "Part B States", by 3 A.L.O., 1956. 

2. Definitions.—In this Act, unless there is anything repugnant in the 
subject or context,— 

(a) "High Court" shall have the same meaning as in the Indian Divorce 
Act, 1869; 

(b) "marriage" includes a purported marriage which was void ab initio, 
and "husband" and "wife" shall be construed accordingly; 

(c) "war period" means the period commencing on the 3rd day of Septem¬ 

ber. 1939, and ending on the 31st day of March, 1946. 


3. Application of Act.— The marriages to which this Act applies are 
marriages solemnized during the war period, where the husband was, at the 
time of the marriage, domiciled outside India, and the wife was immediately 
before the marriage, domiciled in India: 

Provided that this Act shall not apply to any marriage if, since the 
solemnization thereof, the parties thereto have resided together in the country 
in which the husband was domiciled at the time of the residence. 

Explanation.— For the purposes of the above proviso, the whole of the 
United States of America, the whole of the United K : ngdom and the whole 
of any British possession a [* * *] shall each be treated as one country. 

‘ [a] Words "outside India" were omitted by the A.L.O.. 1950. 

4. Temporary extension of jurisdiction of High Courts.—In the case of 
any marriage to which this Act applies, the High Court shall have jurisdic¬ 
tion in and in relation to any proceedings for divorce or for nullity 
of marriage as if both parties were at all material times domiciled »« Mw. 
and subject to the provisions of this Act, the provisions of the Induut Divorce 
Act 1869 shall apply, so far as may be, in relation to any such proceed ng 
instituted under this Act as if they were proceedings instituted under tha 

Act * 

Provided that this section shall not apply in relation to any proceedings 
for divorce or for nullity of marriage unless— 

(a) the petitioner or the respondent professes the Christian religion, and 

(b) tho proceedings for divorce or for nullity'of marriageare'=—* d 
not later than three years from the commencement of this Act. 

5 Saving.- Nothing in this Act shall be deemed to extend or alter the 

* ,hose p ~ 

ceedings the parties are domiciled anywhere in India. 

6 . Certain decrees and orders ^M°atrimoiSal 

tree or order made in the United g Act, be recognised 

Causes (War Marriages) Act 1944 shall, by 

in all Courts in the States of India. 

. i thp Hi oh Court may make such rules as may 

be ° f ,wsAct - 
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[THE INDIAN] MEDICAL COUNCIL ACT, 

(ACT CII OF 1956$ 

[The text of the Act printed here is as on 15-11-1983.] 
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in the Schedules to be enrolled. 


Tn'Jiif °* this Bm are:to amend the 

1933?^- Medical CouncU A ct. 1933 (XXVII of 


(a) to give representation to licentiate 
members of the medical profession, a 
large number of whom are still practis¬ 
ing in the country; 

(b) to provide for the registration of the 
names of citizens of India who have 
0 w?*u et * fore lsn medical qualifications 
which are not at present recognised 
under the existing Act; 

(c) to provide for the temporary recogni¬ 
tion of medical qualifications granted 
by medical institutions in countries 
outside India with which no scheme of 
reciprocity exists in cases where the 
medical practitioners concerned are 
attached for the time being to any 
medical institution in India for the 
purpose of teaching or research or for 
£ny. charitable object; 

(d) to'provide for the formation of a Com¬ 
mittee of Post-graduate Medical Edu¬ 
cation for the purpose of assisting the 


ot . rnd ; a ,o prK " ib 

the^uSSf Un"S 

ties and t ° advise universities in th 

• uniform standard 

tbrou^houtlndia; med,caI educatio ' 

% 

<e) f a °n ^n°H Vide for the maintenance of ai 
cil S ind^ iSter K b l the Medical Coun 

j Th ® In dian Medical Council Act 193 1 : 
does not now extend to Part-B States an 


-Gn. Ot In*. 1850, Extra, Pt. 

p. Obo, • 


}l, s. 3 , 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 36 of 1958; 24 of 1964; Regns. 7 of 1963: 11 of 1963. 
—Extended by Act 24 of 1964; Regns. 6 of 1963; 7 of 1963; 11 of 1963. 

COGNATE ACTS AND PROVISIONS 

(1) Medical Degrees Act. VII of 1916. 

(2) Nursing Council Act. XLVIII of 1947. 

(3) Pharmacy Act. VIII of 1948. 

(4) Dentist Act, XVI of 1948. 

(5) All India Institute of Medical Sciences Act, XXV of 1956. 

(6) Indian Medicine Council Act, XLVIII of 1970. 

(7) Maharashtra Medical Council Act. XLVI of 1965. 

(8) Gujarat Medical Council Act. X of 1968. 

[THE INDIAN] MEDICAL COUNCIL ACT, 1956 

(ACT CII OF 1956) a 

[30th December, 1956.] 

An Act to provide for the reconstitution of the Medical Council of India, and 
the maintenance of a Medical Register for India and for matters connected 
therewith. 

Be it enacted by Parliament in the Seventh Year of the Republic of India 
as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of India. 1956, Extra, Pt. II, Sec¬ 
tion 2, p. 399. 

1. Short title, extent and commencement.— (1) This Act may be called 
The Indian Medical Council Act, 1956. 

(2) It extends 0 to the whole of India a [* * *]. 

(3) It shall come into force on such date b as the Central Government 

may, by notification in the Official Gazette, appoint. 

[a] Words "except the State of Jammu and Kashmir’’ omitted by Act 24 of 1964, 

Section 2 (16-6-1964). 

[b] The Act came into force on 1-11-1958: See S.O. 2254, dated 28-10-1958. publish¬ 
ed in Gaz. of Ind., 1958, Pt. II. Section 3 (ii), p. 2080. 

[c] The Act has been extended now to the Union Territories of— (i) Dadra and 

Nagar Haveli by Regn. 6 of 1963: (ii) Pondicherry by Regn. 7 of 1963 w.e.f. 

1-10-1963 and (iii) Goa. Daman and Diu w.e.f. 1-2-1965 — See Goa Gaz. 14-1- 

1965, Sr. I, p. 8. 

It now extends to the State of Jammu and Kashmir by reason of amendment 
df sub-section (2) above by Act, 24 of 1964, S. 2. 

It has been supplemented in the States of Maharashtra and Gujarat by Maha. 
Act 46 of 1965 (1-5-1967) and Guj. Act 10 of 1968 (1-5-1968), respectively. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "approved institution" means a hospital, health centre or other such in¬ 
stitution recognised by a University as an institution in which a person 
may undergo the training, if any, required by his course of study be¬ 
fore the award of any medical qualification to him; 

(b) "Council” means the Medical Council of India constituted under this 
Act; 

( c ) a[* * * * * •]; 

(d) "Indian Medical Register” means the medical register maintained by the 

(e) "medical institution” means any institution, within or without India, 
which grants degrees, diplomas or licences in medicine, 

(f) "medicine” means modern scientific medicine in all its branches and in¬ 

cludes surgery and obstetrics, but does not include veterinary medicine 
and surgery; 

(g) "prescribed” means prescribed by regulations; 
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(h) "recognised medical qualification" means any of the medical qualifica¬ 
tions included in the Schedules; 

(i) "regulation” means a regulation made under section 33; 

(j) "State Medical Council" means a medical council constituted under any 

law for the time being in force in any State regulating the registration 
of practitioners of medicine; 

' (k) "State Medical Register” means a register maintained under any law 
for the time being in force in any State regulating the registration of 
practitioners of medicine; 

(1) "University” means any University in India established by law and hav¬ 
ing a medical faculty. 

[a] Clause (c) omitted by Act 24 of 1964. S. 3 (16-6-1964). 

3. Constitution and composition of the Council.— (1) The Central Gov¬ 
ernment shall cause to be constituted a Council consisting of the following 
members namely: 

(a) one member from each State other than a Union Territory, to be 
nominated by the Central Government in consultation with the State 
Government concerned; 

(b) one member from each University, to be elected from amongst the 
members of the medical faculty of the University by members of the 
Senate of the University or in case the University has no senate, by 
members of the Court; 

(c) one member from each State in which a State Medical Register is main¬ 
tained, to be elected from amongst themselves by persons enrolled on 
such Register who possess the medical qualifications included in the 
First or the Second Schedule or in Part II of the Third Schedule; 

(d) seven members to be elected from amongst themselves by persons en- 
rolled on any of the State Medical Registers who possess the medical 
qualifications included in Part I of the Third Schedule; 

(e) eight members to be nominated by the Central Government. 

(2) The President and Vice-President of the Council shall be elected by 
the members of the Council from amongst themselves. 

(3) No act done by the Council shall be questioned on the ground merely 

of the existence of any vacancy in, or any defect in the constitution of, the 
Council. 


4. Mode of election.— (l) An election under clause (b), clause (c) or 
clause (d) of sub-section (1) of section 3 shall be conducted by the Central 
Government in accordance with such rules as may be made by it in this be¬ 
half, and any rules so made may provide that pending the preparation of the 
Indian Medical Register in accordance with the provisions of this Act the 
members referred to in clause (d) of sub-section (1) of section 3 may be 

Therein ted ^ thC Central Government instead of being elected as provided 

(2) Where any dispute arises regarding any election to the Council it 
shall be referred to the Central Government whose decision shall be final. 

jettons on nomination and membership.- ( 1 ) No person shall be 
eligible for nomination under clause (a) of sub-section (1) of section 3 unless 
he possesses any of the medical qualifications included in the First and 
Second Schedules, resides in the State concerned, and, where a State Medical 
Register is maintained in that State, is enrolled on that register 

capacity^ 0 PerS °° ^ 53016 time SefVe 85 8 member in more tha * ™e 

Incor P° r f«°n of the Council.- The Council so constituted shall be a 
body corporate by the name of the Medical Council of India, having perpe- 
tual succession and a common seal, with powe r to acquire and hold property. 

"A” i n the citations stands for AIR ~ 

[Vol. 25] 4 A. M. 18 
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both movable and immovable, and to contract, and shall by the said name 
sue and be sued. 

7. Term of office of President, Vice-President and members.— (1) The 
President or Vice-President of the Council shall hold office for a term not ex¬ 
ceeding beyond the expiry of his term as member of the Council. 

(2) Subject to the provisions of this section, a member shall hold office 
for a term of five years from the date of his nomination or election or until 
his successor shall have been duly nominated or elected, whichever is longer. 

(3) An elected or nominated member shall be deemed to have vacated his 
seat if he is absent without excuse, sufficient in the opinion of the Council, 
from three consecutive ordinary meetings of the Council or, in the case of a 
member elected under cl. (b) of sub-section (1) of section 3, if he ceases to 
be a member of the medical faculty of the University concerned, or in the 
case of a member elected under clause (c) or clause (d) of that sub-section, if 
he ceases to be a person enrolled on the State Medical Register concerned. 

(4) A casual vacancy in the Council shall be filled by nomination or elec¬ 
tion, as the case may be, and the person nominated or elected to fill the 
vacancy shall hold office only for the remainder of the term for which the 
member whose place he takes was nominated or elected. 

(5) Members of the Council shall be eligible for re-nomination or re-elec¬ 
tion. 


(6) Where the said term of five years is about to expire in respect of any 
member, a successor may be nominated or elected at any time within three 
months before the said term expires but he shall not assume office until the 
said term has expired. 

8 . Meetings of the Council.— (1) The Council shall meet at least once 
in each year at such time and place as may be appointed by the Council. 

(2) Unless otherwise provided by regulations, fifteen members of the 
Council shall form a quorum, and all the acts of the Council shall be decided 
by a majority of the members present and voting. 


9. Officers, committees and servants of the Council.— The Council shall— 

(1) constitute from amongst its members an Executive Committee and such 
other Committees for general or special purposes as the Council deems 
necessary to carry out the purposes of this Act; 

(2) appoint a Registrar who shall act as Secretary and who may also, if 
deemed expedient, act as Treasurer; 

(3) employ such other persons as the Council deems necessary to carry out 
the purposes of this Act; 

(4) require and take from the Registrar, or from any other employee, such 
security for the due performance of his duties as the Council deems ne¬ 
cessary; and 

(5) with the previous sanction of the Central Government, fix the remune¬ 
ration and allowances to be paid to the President, Vice-President an 
members of the Council and determine the conditions of service of the 


employees of the Council. 

10. The Executive Committee.— (1) The Executive Committee, herein¬ 
after referred to as the Committee, shall consist of the President and Vice- 
President, who shall be members ex officio, and not less than seven an n 
more than ten other members who shall be elected by the Council 

amongst its members. 

(2) The President and Vice-President shall be the President and Vice- 
President respectively of the Committee. 

(3) In addition to the powers and duties conferred and imposed upon it y 
this Act, the Committee shall exercise and discharge such powers and duties 
as the Council may confer or impose upon it by any regulations which y 

be made in this behalf. 
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11. Recognition of medical qualifications granted by Universities or medi¬ 
cal institutions in India.— (1) The medical qualifications granted by any Uni¬ 
versity or medical institution in India which are included in the First Sche¬ 
dule shall be recognised medical qualifications for the purposes of this Act. 

(2) Any University or medical institution in India which grants a medical 
qualification not included in the First Schedule may apply to the Central 
Government to have such qualification recognised, and the Central Govern¬ 
ment, after consulting the Council, may, by notification in the Official Gazette, 
amend the First Schedule so as to include such qualification therein, and any 
such notification may also direct that an entry shall be made in the last 
column of the First Schedule against such medical qualification declaring ihat 
it shall be a recognised medical qualification only when granted after a speci¬ 
fied date. 


12. Recognition of medical qualifications granted by medical institutions 
in countries with which there is a scheme of reciprocity.— (1) The medical 
qualifications granted by medical institutions outside India which are included 
in the Second Schedule shall be recognised medical qualifications for the pur¬ 
poses of this Act. 

(2) The Council may enter into negotiations with the Authority in any 
"(* * *] country outside India which by the law of such a [* * •] country is 
entrusted with the maintenance of a register of medical practitioners, for the 
settling of a scheme of reciprocity for the recognition of medical qualifications 
and in pursuance of any such scheme, the Central Government may, by noti- 
ucation in the Official Gazette, amend the Second Schedule so as to include 
therein the medical qualification which the Council has decided should be re¬ 
cognised, and any such notification may also direct that an entry shail be 
made in the last column of the Second Schedule against such medical quali¬ 
fication declaring that it shall be a recognised medical qualification only when 
granted after a specified date. 

t .J 3) ? he Central Government, after consultation with the Council, may, by 
notification in the Official Gazette, amend the Second Schedule by directing 
that an entry be made therein in respect of any medical qualification declaring 
that it shall be a recognised medical qualification only when granted before a 
specified dale. 


(4) Where the Council has refused to recommend any medical qualifica¬ 
tion which has been proposed for recognition by any Authority referred to in 
sub-section (2) and that Authority applies to the Central Government in this 
behaU, the Central Government, after considering such application and after 
obtaining from the Council a report, if any, as to the reasons for any such 
refusal, may, by notification in the Official Gazette, amend the Second Sche- 

tlni 6 ^ incl . ude t such qualification therein and the provisions of sub-sec- 
tion (2) shall apply to such notification. 

[a] Words 'State or’ omitted by Act 24 of 1964, S. 4 (16-6-1964). 


Section 11 

(1) Eligibility for the post of Lecturer in 
Forensic Medicine in Govt. Medical Colleges 
— Candidate possessing M. D. Degree of 
Bihar University in Forensic Medicine can- 
not be refused to be considered on ground 
that said M. D. Degree is not recognised by 
University. A 1982 SC 933(936): 
1982 LabIC 614. (1974 RajLW 543, Reversed.) 

Section 12 

ob J e< * °* the Act is not to prescribe 
essential qualifications requisite for a 
teacher in the University or medical instl- 
lutlons. The appointment of a Professor of 

ft Medical College cannot be "for the pur- 


?£?n S #«° f ,he , Act ‘ The necessary qualiflca- 
tions for appointment will have to be pres¬ 
et < i" d . er . 1116 concerned UnlversityAct 
Mn/io e Stat utes and Ordinances made there¬ 
of thn^ d COn , s « quentl y ‘ h e non-recognition 
g*£r , Qualifications under the Medical 

o SSJ be wholly irrelevant. 1LR 
(1971) 2 All 146(155, 156)(DB). 

(2) Institution where the petitioner was 
working was in the United Kingdom, which 
is mentioned in the 2nd schedule, Held that 

toinpH W h° f tf' 12 £? ,each ing experience ob- 
tEh vf *5® pe , titjoner while she was in 
United Kingdom deserved to be added to her 

bl a< S, 1 f g Q t e ? peri o nce alread v accorded to her 

835(863)(M, e (P a S° Vei " men '- <19,S> 3 Sm,LR 
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13. Recognition of medical qualifications granted by certain medical insti¬ 
tutions whose qualifications are not included in the First or Second Schedule.— 

(1) The medical qualifications granted by medical institutions in India which 
are not included in the First Schedule and which are included in Part I of 
the Third Schedule shall also be recognised medical qualifications for the 
purposes of this Act. 

(2) The medical qualifications granted to a citizen of India— 

(a) before the 15th day of August, 1947, by medical institutions in the 
territories now forming part of Pakistan, and 

(b) before the first day of April, 1937 by medical institutions in the terri¬ 
tories now forming part of Burma, 

which are included in Part I of the Third Schedule shall also be recognised 
medical qualifications for the purposes of this Act. 

(3) The medical qualifications granted by medical institutions outside India 

which are included in Part II of the Third Schedule shall also be recognised 
medical qualifications for the purposes of this Act, but no person possessing 
any such qualification shall be entitled to enrolment on any State Medical Re¬ 
gister unless he is a citizen of India and has undergone such practical train¬ 
ing after obtaining that qualification as may be required by the rules or regu¬ 
lations in force in the country a [* * •] granting the qualification, or if he 

has not undergone any practical training in that country, a [* * *], he has 
undergone such practical training as may be prescribed. 

(4) The Central Government, after consulting the Council, may by notifi¬ 
cation in the Official Gazette, amend Part II of the Third Schedule so as to 
include therein any qualification granted by a medical institution outside India 
which is not included in the Second Schedule. 

(5) Any medical institution in India which is desirous of getting a medi¬ 
cal qualification granted by it included in Part I of the Third Schedule may 
apply to the Central Government to have such qualification recognised and 
the Central Government, after consulting the Council, may, by notification in 
the Official Gazette, amend Part I of the Third Schedule so as to include such 
qualification therein, and any such notification may also direct that an entry 
shall be made in the last column of Part I of the Third Schedule against such 
medical qualification declaring that it shall be a recognised medical qualifica¬ 
tion only when granted after a specified date. 

[a] Words "or State" omitted by Act 24 of 1964, S. 5 (16-6-1964). 

Modification: 


Pondicherry: 

In S. 13, omit the word 'and’ occurring at the end of clause (a) of sub-section 
(2) and insert the following, thereafter,— 

"and 

(c) before the 16th day of August, 1962, by a medical institution in the former 
French Establishments in India,”—Regn. 7 of 1963, S. 3 and First Schedule 
(1-10-1963). 

14. Special provision in cwtain cases for recognition of medical qualifica¬ 
tion granted by medical institutions in countries with which there is no scheme 
of reciprocity.— (1) The Central Government after consultation with the 
Council may, by notification in the Official Gazette, direct that medical Q u ^| 1- 
fications granted by medical institutions in any a [* *] country outside India 

in respect of which a scheme of reciprocity for the recognition of medical 
qualifications is not in force, shall be recognised medical qualifications for the 
purposes of this Act or shall be so only when granted after a specified date; 


Section 13 


(1) A dip; ma-holder of licentiate Medical 
Faculty from the State Medical faculty of 
West Bengal and registered as in Assam 


Medical Council is a Registered Medical 
practitioner recognised under the Act. A nm 
Assam 110(112) : 1971 AssamLR 53 (DU). 
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b [Provided that medical practice by persons possessing such qualifications— 

(a) shall be permitted only if such persons are enrolled as medical practi¬ 
tioners in accordance with the law regulating the registration of medi¬ 
cal practitioners for the time being in force in that country; 

(b) shall be Tmited to the institution to which they are attached for the 
time being for the purposes of teaching, research or charitable work; 
and 

(c) shall be limited to the period specified in this behalf by the Central 
Government by general or special order.] 

(2) In respect of any such medical qualification, the Central Government, 
after consultation with the Council, may, by notification 0 in the Official Gazette, 
direct that it shall be a recognised medical qualification only when granted 
before a specified date. 


fa] 

n>i 

[c] 


Words 'State or' omitted by Act 24 of 1964, S. 6 (16-6-1964). 

Substituted for former proviso, ibid. 

For some of the qualifications recognised under this section see—S.O.s 93? to 
938; pp. 1132 to 1135, Gaz of India. 1960, Pt. II, S. 3 (ii), pp. 1202, 1203, 1434 


respectively: S.O.s 37 to 39, Gaz. of India, 1961, Pt. II. S. 3 (ii), p. 125: S.O. 1856. 
Gaz. of India, 1963. Pt. II, S. 3 (ii). p. 2106: S O.s 492. 493, Gaz. of India, 1963, 
Pt. II, S. 3 (ii), p. 547: S.O.s 503, 1721, Gaz. of India, 1966, Pt. II. S. 3 (ii), 
pp. 444 and 1557: SO. 3256, Gaz. of India, 1970, Pt. II, S. 3 (ii), p. 4591: 
S.O. 503, Gaz. of India, 19-2-1966, Pt. II. S. 3 (ii), p. 444: S.O.s 1430, 1721, Gaz. 
of India, 1966, Pt. II, S. 3 (ii), pp. 1329, 1557: SO. 4270, Gaz. of India, 1967, 
Pt. II, S. 3 (ii), p. 4549: S.O.s 574, 576 and 1430, Gaz. of Ind., 1966, Pt. II, S. 3 (ii). 
pp. 576, 1329 2104, S.O.s. 3673, Gaz. of Ind., 13-9-1969, Pt. II-S. 3 (ii), pp. 2235, 
3908: S.O.s 862. 4579. Gaz. of India, 1968, Pt. II, S. 3 (ii), pp. 1361 and 5792: 
S.O.s 492, 493, 672, 1522 and 1992, Gaz. of India, 1965. Pt. II, S. 3 (ii), pp 547, 
793 and 2212: SO.s 2104, 3673, Gaz. of India. 1969, Pt. II, S 3 (ii), pp. 2235, 
3908: S.O 4923, Gaz. of India. 1970, Pt. II. S. 3 (ii). p. 2451: S.O. 3256, Gaz. of 
India, ibid, p. 4591: S.O.s 1610. 1611. 1612 and 1614 - Gaz. of Ind, 1976, Pt II, 
S. 3 (ii), p. 1966: S.O.S 1297, 1298 - Gaz. of Ind., 1978, Pt. II, S. 3 (ii), p. 1268: 
S °' 2904 “ Gaz. of Ind.. 16-7-1983. Pt. II, S. 3 (ii), p. 2921: S.O.s 3019 and 3020 
- Gaz. of Ind, 30-7-1983. Pt. II, S. 3 (ii), p. 3097. 


rolled a mi l ^f sess1 ^ Qual.fications in the Schedules to be en- 

mernii r J ? bje ? 1 }°} he other Provisions contained in this Act, the 

Sr d enroi q h f ficatl0ns ,n e cluded In the Schedules shall be sufficient qualification 
for enrolment on any State Medical Register. n 

a [(2) Save as provided in section 25, no person other than a medical D rac- 
titioner enrolled on a State Medical Register, ^ 

(a) shall hold office as physician or surgeon or any other office (by whatever 

(b) shall practise medicine in any State- 

Sw55S®3S« ass 

(d) shall be entitled to give evidence at anv i nmine t • — 

'* ” **—« J8 ?2 

Section 15 


.. W The Travancore-Cochin Medical Practi- 

cove e r S h Act (fl °i m and ,he Chiral Act 
SbJi h A \ me 2 e l d - Provisions of S. 15 of 
Central Act and S. 3 of the T. C. Act are 


A 1833 Ker 24(30) : 
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one year, or with fine which may extend to one thousand rupees, or with 
both.] 

[a] Original S. 15 re-numbered as sub-section (1) thereof and sub-sections (2) and 
(3) inserted thereafter by Act 24 of 1964, S. 7 (16-6-1964). 

16. Power to require information as to courses of study and examina¬ 
tions.— Every University or medical institution in India which grants a recog¬ 
nised medical qualification shall furnish such information as the Council may, 
from time to time, require as to the courses of study and examinations to be 
undergone in order to obtain such qualification, as to the ages at which such 
courses of study and examinations are required to be undergone and such 
qualification is conferred and generally as to the requisites for obtaining such 
qualification. 

17. Inspection of examinations.— a [(l) The Committee shall appoint such 
number of medical inspectors as it may deem requisite to inspect any medi¬ 
cal institution, college, hospital or other institution, where medical education 
is given, or to attend any examination held by any University or medical 
institution for the purpose of recommending to the Central Government recog¬ 
nition of medical qualifications granted by that University or medical institu¬ 
tion. 

(2) The medical inspectors shall not interfere with the conduct of any 
training or examination, but shall report to the Committee on the adequacy 
of the standards of medical education including staff, equipment, accommoda¬ 
tion, training and other facilities prescribed for giving medical education or 
on the efficiency of every exanvnation which they attend.] 

(3) The Committee shall forward a copy of any such report to the Uni¬ 
versity or medical institution concerned, and shall also forward a copy with 
the remarks of the University or institution thereon, to the Central Govern¬ 
ment. 

[a] Substituted for former sub-sections (1) and (2) by the Medical Council (Amend¬ 
ment) Act. 1964 (24 of 1964), S. 8 (16-6-1964). 

18. Visitors at examinations.— a [(l) The Council may appoint such num¬ 
ber of visitors as it may deem requisite to inspect any medical institution, 
college, hospital or other institution where medical education is given or to 
attend any examination held by any University or medical institution for the 
purpose of granting recognised medical qualifications.] 

(2) Any person, whether he is a member of the Council or not, may be 
appo ; nted as a visitor under this section but a person who is appointed as an 
inspector under section 17 for any b [inspection or examination] shall not be 
appointed as a visitor for the same b (inspection or examination.] 

<-■( (3) The visitors shall not interfere with the conduct of any training or 
exam nation, but shall report to the President of the Council on the adequacy 
of the standards of medical education including staff, equipment, accommoda¬ 
tion, training and other facilities prescribed for giving medical education or on 
the sufficiency of every examination which they attend.] 

(4) The report of a visitor shall be treated as confidential unless in any 
particular case the President of the Council otherwise directs. 

Provided that if the Central Government requires a copy of the report of a 
visitor, the Council shall furnish the same. 

[a] Substituted for former sub-section (1) by the Indian Medical Council (Amend¬ 

ment) Act, 1964 (24 of 1964), S. 9 (16-6-1964). 

[b] Substituted for the word •examination’, ibid. 

[c] Substituted for former sub section (3), ibid. 
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19. Withdrawal of recognition.— a [(l) When upon resort by the Commit¬ 
tee or the visitor, it appears to the Council— 

(a) that the course of study and examination to bo undergone in, or the 
proficiency required from candidates at any examination held by, any 
University or medical institution, or 

(b) that the staff, equipment, accommodation, training and other facilities 
for instruction and training provided in such University or medical 
institution or in any College or other institution affiliated to that Uni¬ 
versity, 

do not conform to the standards prescribed by the Council, the Council shall 
make a representation to that effect to the Central Government.] 

(2) After considering such representation, the Central Government may 
send it to the State Government of the State in which the University or 
medical institution is situated and the State Government shall forward it along 
with such remarks as it may choose to make to the University or medical 
institution, with an intimation of the period within which the University or 
medical institution may submit its explanat'on to the State Government. 

(3) On the receipt of the explanation or, where no explanation is sub¬ 
mitted within the period fixed, then on the expiry of that period, Ihe State 
Government shall make its recommendations to the Central Government. 


(4) The Central Government, after making such further inquiry, if any, 
as it may think fit, may, bv notification in the Official Gazette, direct that an 
entry shall be made in the appropriate Schedule against the said medical 
qualification declaring that it shall be a recognised medical qualification only 
when granted before a specified date. b ]or that the said medical qualification if 
granted to students of a specified college or institution affiliated to any Uni¬ 
versity shall be a recogn : sed medical aualification only when granted before a 
specified date or, as the case may be, that the said medical qualification shall 
be a recognised medical aualification in relation to a specified college or insti¬ 
tution affiliated to any University only when granted after a speeded date.l 

]a] Substituted for former sub-section (1) by Act 24 of 1964, S. 10 (16-6-1964). 

[b] Inserted, ibid. 


a ri9A. Minimum standards of medical education.— (1) The Council may 
prescribe the minimum standards of medical education required for granting 
recognised medical qualifications (other than post-graduate medical qualifica¬ 
tions) by Universities or medical institutions in India. 

(2) Copies of the draft regulations and of all subsequent amendments 
thereof shall be furnished by the Council to all State Governments and the 
Council shall, before submitting the regulations or amendment thereof as the 


Section 19 

(1) Regn. II (of the Regulations of the Medi¬ 
cal Council of India, Regns.) is directory—Con¬ 
ditions relating minimum qualifying marks 
for selection of students to Medical Colleges 
— Executive Order completely relaxing such 
conditions in case of S. C. and S. T. candi¬ 
dates — Not invalid or unconstitutional. 
A 1981 8C 2045(2057 ,2058). (A 1981 MP 129, 
Reversed; A 1980 Patna 1 (FB), Overruled.) 

(2) It does not seem that the object or pur- 
of the Act is to prohibit the Medical 

Institution 3 in India from laying down 
standards which may be higher or more 
stringent than the minimum standards pres¬ 
cribed by the Medical Council. In the instant 
0r .^nances made by the University 
fra JSf ii n, S l tat S. the Regulations 

in^SA th ? T S°l in T Cll ^. r my Iaw en acted 
!?, 65 of LIMI- There was neither re¬ 

pugnancy nor conflict between the Ordi- 


v®?5 e ! h a " d .. ,he Regulations hence it was 
nan.oct 1 . ther u was no question of the ordi- 
" a "f. bein £ A bad for want of legislative 

SpSsC M9 A (DbT AU 359(362 ' 3ef ! : 

Section 19A 

<J.L Res0lu ‘ ion of Medical Council has only 

respect" 7 W Wh _ BU ‘ thev are entitled tc 
respect — Whenever possible they are tc 

tion a of e th ,ed A b . y T authorities in implementa- 

71 BomLR 537 ' lLR (1970) Bom 223 < 248 . 249): 

infstnSifT, 0f M T edIcal Coundl re quir- 

Pf™ lssl0n , already given to students l&W 

req^rint^ Sdence^urUfl^E' - Sud! 
students are to be allowed to Se conded 
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- - - - ‘j *auu 

be ,’ l ° f the Central Government for-sanction, take into consideration 

he fum^h?na i any at / Gov ' ernment received within three months from 
me furnishing of copies aforesaid. 


(3) The Committee shall from time to time report to the Council on the 
emcacy of the regulations and may recommend to the Council such amend- 
ments thereof as it may think fit.] 

[a] Inserted by the Indian Medical Council (Amendment) Act, 1964 (24 of 1 Q 64 ) 
Section 11 (16-6-1964). 


20. Post-graduate Medical Education Committee for assisting Council in 
matters relating to post-graduate medical education.— ( 1 ) The Council may 
prescribe standards of post-graduate medical education for the guidance of 
Universities, and may advise Universities in the matter of securing uniform 
standards for post-graduate medical education throughout India, and for this 
purpose the Central Government may constitute from among the members of 
the Council a Post-graduate Medical Education Committee (hereinafter refer¬ 
red to as the Post-graduate Committee). 

(2) The Post-graduate Committee shall consist of nine members all of 
whom shall be persons possessing post-graduate medical qualifications and ex¬ 
perience of teaching or examining post-graduate students of medicine. 

(3) Six of the members of the Post-graduate Committee shall be nominat¬ 
ed by the Central Government and the remaining three members shall be 
elected by the Council from amongst its members. 


Section 19-A (contd.) 

M.B.B.S. Course after clearing L.M.P, course 
without Inter Science qualification. ILR 
(1970) Bom 223(250) : 71 BomLR 587. 

(3) Section 19A expressly vests in the 
Medical Council the power to prescribe 
standards of medical educations and under 
S. 33 the Council has been given specific 
power to frame Regulations in that respect. 

. But the power must be exercised in the 
manner laid down in S. 19A. ILR (1970) 
Bom 223(250) : 71 BomLR 587. 

(4) Sub-section (2) of S. 19-A requires that 
every draft regulation should first be sent 
to all State Governments for their opinion, 
and they have to be subsequently sanction¬ 
ed by the Central Government. In the ab¬ 
sence of any evidence that these were for¬ 
mally sanctioned by the Central Govern¬ 
ment. they have only advisory value. A 1969 
Pat 11(14) : 1968 BLJR 829(DB). 

(5) Regulation II of the Regulations of the 
Medical Council of India is directory — 
Conditions relating to minimum qualifying 
marks for selection of students to Medical 
Colleges — Executive order completely re¬ 
laxing such conditions in case of S. C. and 
S. T candidates is not invalid or unconstitu¬ 
tional. A 1981 SC 20*15(2057. 2058). (A 1981 
MP 129, Reversed; A 1980 Pat 1 (FB). Over¬ 
ruled.) 

(6) It does not seem that the object or pur¬ 
pose of the Act is to prohibit the Medical 
Institutions in India from laying down 
standards which may be higher or more 
stringent than the minimum standards pre¬ 
scribed by the Medicial Council. In the in¬ 
stant case, the ordinances made by the Uni¬ 
versity did not militate against the Regula¬ 
tions framed by the Council of any law 
enacted in Entry 65 of List I — There was 
neither repugnancy nor conflict between the 
Ordinances and the Regulations hence held 


that there was no question of the Ordinances 
being bad for want of legislative com¬ 
petence. A 1982 All 359(362, 363) : 1982 

UPLBC 339 (DB). 

(7) Regulations framed by Medical Coun¬ 
cil for post-graduation medical educations 
are advisorv and not mandatory — Criterion 
laid down by University which does not 
Prescribe different standards for training of 
Resident House Officer, Registrar etc. cannot 
be struck down. A 1976 Raj 34(39) : 1976 
RajLW 162. 

(8) The fact that there exists a specified 
course of studies or a scheme of examina¬ 
tion for the three professional examinations 
at the time of the admission of students does 
not imply that the Academic Bodies charged 
with the responsibilities of prescribing 
courses of studies and schemes of examina¬ 
tions. cannot for reasons of academic exigen¬ 
cies or for improved standards of Under¬ 
graduates Medical Education, modify the 
same consistently with the recommendations 
or views of the Medical Council, an Expert 
body statutorily constituted avowedly for 
maintaining proper standards of Medical 
Education — The powers vested in the aca¬ 
demic body to frame ordinances prescribing 
courses of study can be repeatedly exercised 
under the General Clauses Act and there is no 
bar. 1981 A11LJ 237(240) : 1981 UPLBEC 154 
(DB). 

Section 20 

(1) Resolution of Medical Council recog¬ 
nising degrees of U.S.A. for purpose of ap 
pointment of teachers in Medical Colleges 
has no statutory force — Nevertheless Uni¬ 
versities may adopt it as a guideline or as 
a piece of gratuitous advice. ILR (1971) 2 
All 14fi(157)(DB). 

(2) Post-graduate medical studies — Ad¬ 
mission into — Prospectus of Board not ac- 
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(4) For the purpose of considering Post-graduate studies in a subject, the 
Post-graduate Committee may co-opt, as and when necessary, one or more 
members qualified to assist it in that subject. 

(5) The views and recommendations of the Post-graduate Committee on 
all matters shall be placed before the Council; and if the Council does not 
agree with the views expressed or the recommendations made by the Post¬ 
graduate Committee on any matter, the Council shall forward them together 
with its observations to the Central Government for decision. 

a [20A. Professional conduct.— (1) The Council may prescribe the stand¬ 
ards of professional conduct and etiquette and a code of ethics for medical 
practitioners. 

(2) Regulations made by Council under sub-section (1) may specify which 
violations thereof shall constitute infamous conduct in any professional 
respect, that is to say, professional misconduct, and such provision shall have 
effect notwithstand ng anything contained in any law for the time being in 
force. ] 

[a] Inserted by the Indian Medical Council (Amendment) Act, 1964 (24 of 1964), 
Section 12 (16-6-1964). 

21. The Indian Medical Register.— (1) The Council shall cause to be 
maintained in the prescribed manner a register of medical practitioners to be 
known as the Indian Medical Register, which shall contain the names of all 
persons who are for the time be-ng enrolled on any State Medical Register 
and who possess any of the recognised medical qualifications. 

(2) It shall be the duty of the Registrar of the Council to keep the Indian 
Medical Register in accordance with the provisions of this Act and of any 
orders made by the Council, and from time to time to revise the register and 

• • « in such other manner as may be pre¬ 
scribed. J ^ 


(3) Such register shall be deemed to be a public document within the 
meaning of the Indian Evidence Act, 1872, and may be proved by a copy pub¬ 
lished in the Gazette of India. 1 

22. Supply of copies of the State Medical Registers.— Each State Medi¬ 
cal Council shall supply to the Council “[six] printed copies of the -State Medi- 


Section 20 (contd.) 

cepting Residential Housemanship Course 
completed by medical graduate as equivalent 
lo post-graduate course for admission — 
High Court under Art. 226 will not decide 
question of equivalence. (1981) 51 CutLT 461 
1462, 463) (DB). 

(3) Regulations framed by Medical Coun¬ 
cil for post-graduation medical education 
are advisory and not mandatory — Criterion 
laid down by University which does not 
prescribe different standards for training of 
Resident House Officer. Register, etc. can¬ 
not be struck down. A 1976 Raj 34(39) : 1976 
RajLW 162 . 

Section 20A 

(1) Medical practitioner charged before the 
Professional Committee of the General Medi¬ 
cal Council with conviction of a Criminal 
v^ase -- Practitioner admitting his conviction 
as such — Chairman, under R. 34 of the 
General Medical Council Preliminary Pro- 
ceedings Committee and Professional Con¬ 
duct Committee (Procedure) • Rules, 1980 
announcing erasure of practitioner's name 
from the Register - Held that R. 30 requires 


*A” In the citations stands for AIR 


chairman to announce committee’s effectiv 

oSui? 1 ! and did I 01 re£ i uire h >m to announc 
a decision on each of the steps made by th 

committee under R. 34 and that the Chaii 

man correctly followed the procedure requii 

(English cLe, rUleS ' <1982) 1 WLR 1227(1221 
f„r (2) f^ Vhere - a - Practitioner was suspende 
that R d 7 C T , . n vf 1 convictions it was hel 
KinLf 7 f l he 9 eneral Medical Counc 

Committee (Procedure) Rule 
Order of Council. 1970 (S. I. 1970 No. 59< 

rnmm1ni >0 'y ered * he Professional Condu. 
Committee to receive information in discipl 

Rues and° C otw eS *" confl ? ence fr0 ™ colle. 
SJf? ° th * r Persons of standing as t 

how the Doctor had behaved since th 

original hearmg and did not enable the Com 

mittee to obtain medical reports under the 

rule as to whether the doctors’ mental c 

thaV ht St f ate - impaired fitness to practici 
that by refusing to allow the doctor to se 
the psych*,rists. repor , 0r to ‘ x° se 

ohi™ ir ^ n,ent f the committ ee had failed! 

cordingly w4 5 

S, gi’su wi - r 
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cal Register as soon as may be after the commencement of this Act and subse¬ 
quently after the first day of April of each year, and each Registrar of a 
State Medical Council shall inform the Council without delay of all additions 
to and other amendments in the State Medical Register made from time to 
• ime. 

[a] Substituted for the word 'three' by Act 26 of 1964. S. 13 (16-6-1964). 

23. Registration in the Indian Medical Register.— The Registrar of the 
Council may, on receipt of the report of registration of a person in a State 
Medical Register or on application made in the prescribed manner by any such 
person, enter his name in the Indian Medical Register: 

Provided that the Registrar is satisfied that the person concerned possesses 
a recognised medical qualification. 

24. Removal of names from the Indian Medical Register.— (1) If the 
name of any person enrolled on a State Medical Register is removed there¬ 
from in pursuance of any power conferred by or under any law relating to 
registration of medical practitioners for the time being in force in any State, 
the Council shall direct the removal of the name of such person from the 
Indian Medical Register. 

(2) Where the name of any person has been removed from a State Medi¬ 
cal Register a fon the ground of professional misconduct or any other ground 
except that he is not possessed of the requisite medical qualifications] or 
where any application made by the said person for restoration of his name to 
the State Medical Register has been rejected, he may appeal in the prescrib¬ 
ed manner and subject to such conditions including conditions as to the pay¬ 
ment of a fee as may be laid down in rules made by the Central Government 
in this behalf to the Central Government, whose decision which shall be given 
after consulting the Council, shall be binding on the State Government and 
on the authorities concerned with the preparation of the State Medical Regis¬ 
ter. 

[a] Substituted for the words "on any ground other than that he is not possessed 
of the requisite medical qualifications" by Act 24 of 1964, S. 14 (16-6-1904). 

a [25. Provisional registration.— (1) A citizen of India possessing a medi¬ 
cal qualification granted by a medical institution outside India included in 
Part II of the Third Schedule, who is required to undergo practical training 
as prescribed under sub-section (3) of section 13, shall, on production of pro¬ 
per evidence that he has been selected for such practical training in an ap¬ 
proved institution, be entitled to be registered provisionally in a State Medi¬ 
cal Register and shall be entitled to practise medicine in the approved institu¬ 
tion for the purposes of such training and for no other purpose. 

(2) A person who has passed the qualifying examination of any Univer¬ 
sity or medical institution in India for the grant of a recognised medical 
qualification shall be entitled to be registered provisionally in a State Medical 
Register for the purpose of enabling him to be engaged in employment in a 
resident medical capacity in any approved institution, or in the Medical Ser- 


Section 24 


(1) Doctor luring woman into path of 
immorality and finally renouncing her — 
Doctor sentenced under Ss. 376, 417 I P. C. 
— Court directing that doctor should be 
debarred from practising for 3 years — 
Order of court is illegal — Whether Doc¬ 
tor should be allowed to practice or not is 
for Indian Medical Council to decide. A 1969 
All 489(503) : 1969 CriLJ 1203 (DB). 

(2) Medical Practitioner charged before 
the Professional Committee of the General 
Medical Council with having been convicted 
of a criminal case—Practitioner admitting his 


nviction — As such chairman, under R. 34 
the General Medical Council Preliminary 
•oceedings Committee and Professional 
induct Committee (Procedure) Rules, 1980 
■nouncing erasing of practitioner's name 
om the Register. Held, that R. 36 r^uired 
lairman to announce Committee’s effective 
icision and did not require him to announce 
decision on each of the steps made bv the 
mmittee under R. 34 and that the Chair- 
an correctly followed the procedure requir- 
I by the Rules. (1982) 1 WLR 1227(1229)- 

Inglish Case.) 
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vice of the Armed Forces of the Union, and for no other purpose, on produc¬ 
tion of proper evidence that he has been selected for such employment. 

(3) The names of all persons provisionally registered under sub-section (1) 
or sub-section (2) in a State Medical Register shall be entered therein sep¬ 
arately from the names of other persons registered therein. 

(4) A person registered provisionally as aforesaid who has completed prac¬ 
tical training referred to ; n sub-section (1) or who has been engaged for the 
prescribed • period in employment in a resident medical capacity in any ap¬ 
proved institution or in the Medical Service of the Armed Forces of the 
Union, as the case may be, shall be entitled to registration in the State Medi¬ 
cal Register under section 15.] 

[a] Substituted for former Section 25 by Act '24 of 1964, S. 15 1 16-6-1964). 

26. Registration of additional qualifications.— (1) If any person whose 
name is entered in the Indian Medical Register obtains any title, diploma or 
other qualification for proficiency in sanitary science, public health or medi¬ 
cine which is a recognised medical qualification, he shall, on application made 
in this behalf in the prescribed manner, be entitled to have an entry stating 
such other title, diploma or other qualification made against his name in the 
Indian Medical Register either in substitution for or in addition to any entry 
previously made. 

(2) The entries in respect of any such person in a State Medical Register 
shall be altered in accordance with the alterations made in the Indian Medical 
Register. 


27. Privileges of persons who are enrolled on the Indian Medical Regis¬ 
ter. Subject to the conditions and restrictions laid down in this Act regard¬ 
ing- medical practice by persons possessing certain recognised medical qualifi¬ 
cations, every person whose name is for the time being borne on the Indian 
Medical Register shall be entitled according to his qualifications to practice 
as a medical practitioner in any part of India and to recover in due course 
of law in respect of such practice any expenses, charges in respect of medica¬ 
ments or other appliances, or any fees to which he may be entitled. 


28. Person enrolled on the Indian Medical Register to notify change of 
place of residence or practice.— Every person registered in the Indian Medical 
Register shall notify any transfer of the place of his residence or practice to 
the Council and to the State Medical Council concerned, within thirty days of 
.such transfer, failing which his right to participate in the election of members 
to the Council or a State Medical Council shall be liable to be forfeited by 
order of the Central Government either permanently or for such period as 
may be specified therein. 


^formation to be furnished by the Council and publication thereof.— 

its SS„S ,UnCll J ® h !l 1 fUr ? Sh $Uch rep0rts ’ COpies of its minutes, abstracts of 
its accounts, and other information to the Central Government as that Gov¬ 
ernment may require. 

fit Jnl ™? ntral Go ^ e . rnment ma y Publish in such manner as it may think 
fit, any report, copy, abstract or other information furnished to it under this 
section or under sections 17 and 18. 


rw 3 °; Gomn,issions of inquiry.- (1) Whenever it is made to appear to the 
entral Government that the Council is not complying with anv of thp 

™°p?ai! GO T rnn, ' nt M " <"e PaXufar^X 

S’ieT'a ?!'° ne ^ ,h6 C0U " d1 ’ pro! ed to 
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(2) The Central Government may require the Council to adopt the reme¬ 
dies so recommended within such time as, having regard to the report of the 
Commission, it may think fit, and if the Council fails to comply with any 
such requirement, the Central Government may amend the regulations of 
the Council, or make such provision or order or take such other steps as may 
seem necessary to give effect to the recommendations of the Commission. 

(3) A Commission of Inquiry shall have power to administer oaths, to 
enforce the attendance of witnesses and the production of documents, and 
shall have all such other necessary powers for the purpose of any inquiry 

conducted by it as are exercised by a civil Court under the Code of Civil Pro¬ 
cedure, 1908. 

31. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding shall lie against the Government, the Council or a 
State Medical Council or any Committee thereof, or any officer or servant of 
the Government or Councils aforesaid for anything which is in good faith 
done or intended to be done under this Act. 

32. Power to make rules.— ( 1 ) The Central Government may, by notifi¬ 
cation in the Official Gazette, make rules 2 3 to carry out the purposes of this 
Act. 

(2) All rules made under this section shall be la ; d for not less than thirty 
days before both Houses of Parliament as soon as possible after they are 
made, and shall be subject to such modifications as Parliament may make 
during the session in which they are so laid or the session immediately fol¬ 
lowing. 

[a] For Indian Medical Council Rules, 1957. see Gaz. of India, 1957, Pt. II, Sec. 3, 
p. 831 (am. by S.R.O. 2282, dated 5-7-1957; and S.O. 2910, dated 11-9-1962). For 
Indian Medical Council (Election of Licentiate) Rules, 1965, see Gaz. of India, 
5-2-1965, Pt. II, S. 3 (i), Ext., p. 57. 

33. Power to make regulations.— The Council may, with the previous 
sanction of the Central Government, make regulations generally to carry out 
the purposes of this Act, and, without prejudice to the generality of this 
power, such regulations may provide for— 

(a) the management of the property of the Council and the maintenance 
and audit of its accounts; 

(b) the summoning and holding of meetings of the Councd, the times and 
places where such meetings are to be held, the conduct of business 
thereat and the number of members necessary to constitute a quorum; 


Section 33 


(1) Section 19-A expressly vests in the 
Medical Council the power to prescribe 
the standard of medical education and under 
S. 33, the Council has been given specific 
power to frame Regulations for that pur¬ 
pose. But the power must be exercised in the 
manner laid down in S. 19-A. ILR (1970) 
Bom 223(249) : 71 BomLR 587 (DB) 

(2) Regulation II of the Medical Council 
of India is directory — Conditions relating to 
minimum qualifying marks for selection of 
students to Medical Colleges — Executive 
order completely relaxing such conditions 
in case of S. C. and S. T. candidates—Not in¬ 
valid or unconstitutional. A 1981 SC 2045 
(2059). (A 1981 MP 129, Reversed, A 1980 Pal 
1 (FB), Overruled.) 

(3) Regulation II made under S. 33 is not 
beyond the power conferred on Medical 
Council by S. 33. A 1981 Madh Pra 129(133, 
134) : 1981 MPLJ 244 (DBp (Reversed on 
another point in A 1981 SC 2045,) 


(4) State Government Rules prescribing 
more requisites than prescribed under the 
Indian Medical Councils Act — Rule not 
ultra vires the Act. (1977) 1 CutWR 95(102) 
(DB). 

(5) The rules framed by the State Gov¬ 
ernment for enrolment to the various 
Medical Colleges run by the Government in 
the State are only administrative instructions. 
These rules have no statutory force. The in¬ 
fringement of these rules is not justiciable 
in a court of law. A writ of mandamus, 
therefore cannot be issued to enforce these 
rules framed by the State Government which 
are nothing but administrative instructions. 
1979 RajLW 493(502)(DB). 

(6) Regulations framed under S. 33 — They 
rrq binding only when duly approved by 
Central Government — Resolution of Execu¬ 
tive Committee of the Medical Council of 
India held to be not a Regulation made>under 
S. 33 as it had not been approved by Central 
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(c) the resignation of members of the Council; 

(d) the powers and duties of the President and Vice-President; 

(e) the mode of appointment of the Executive Committee and other Com¬ 
mittees, the summoning and holding of meetings, and the conduct of 
business of such Committees; 

(f) the tenure of office, and the powers and duties of the Registrar and other 

officers and servants of the Council; 

(g) the particulars to be stated, and the proof of qualifications to be given 
in applications for registration under this Act; 

(h) the fees to be paid on applications and appeals under this Act; 

(i) the appointment, powers, duties and procedure of medical inspectors 

and visitors; 3 !*] 

a ((j)] the courses and period of study and of practical training to be under¬ 
taken, the subjects of examination and the standards of proficiency 
therein to be obtained, in Universities or medical institutions for grant 
of recognised medical qualifications; 

(k) the standards of staff, equipment, accommodation, training and other 
facilities for medical education; 


Section 33 (contd.) 

Government and therefore not mandatory. 
(1977) 1 CutWR 95(101, 102) (DB). 

(7) The Regulation of the Medical Council 
that all selection for post-graduate studies 
should be conducted by the University can¬ 
not be put on the pedestal of a statutory re¬ 
gulation finely for the reason that selection is 
not within the purview of the Medical Coun¬ 
cil and secondly on the ground that this 
particular directive is only recommendatory 
in character and not mandatory in applica¬ 
tion. So the rules framed by the Government 
under the Medical Council Act, 1956 and in 
practice adopted by the Dean of the Medi¬ 
cal College and ultimately blissfully adopted 
by the university are in no way violative 
of the mandatory directive issued by the 
Medical Council by virtue S. 33. (1983) 24(1) 
GujLR 554(565). 

(8) Recommendations of Council regard¬ 
ing admission of candidates to post-graduate 
degree course — Such admissions are gov¬ 
erned not by recommendations on their own 
but by ordinances framed by various Univer¬ 
sities on lines suggested in recommendations. 
1981 Lab IC (NOC) 194 : 1981 UPLBEC 241 
(DBXAll). 


(9) Post-graduate students in Medicine 
appearing for examination — Eligibility for 
— Students joining service during degree 
course are ineligible for appearing in final 
examination. 1981 A11LJ 1244(1246, 1247) : 

1982 UPLBEC 68 (DB). 


(10) Post-Graduate degree course — Eli, 
bility for appearing for examination — R 
quirement of 90% of attendance — Studei 
absent on account of joining services els 
where submission and acceptance 

their thesis —- Shortage of attendance occi 
nn * period a * ter submission of the* 
iney become ineligible to appear at e 

sssa?« w AUU 1244(l249): 19 

Regulations l to 8 (General) - E 
Eiouity to appear for Post Graduate Mec 

<?nK an ? in < a,ion T Condition s precedent f 
submission and acceptance of thesis 


not enough — Candidates must undergo 
prescribed course of training subsequently. 
1981 A11LJ 1244(1249) : 1982 UPLBEC 68 

(DB). 

(12) The criteria laid down by the Medical 
council under its Regulations framed under 
f.- 33 of the Medical Council Act for selec¬ 
tion and registration to the post-graduate 
course after passing the M.B.B.S. Examina- 
tJon when read along with provisions or 
Ordinance No. 278-B of the University of 
Rajasthan Hand Book, make it clear that 
the appointments to the stipendiary and non- 
stipendiary posts of the Resident House Offi- 
. .. are a cond ihon precedent to the 
P° st -giaduation studies. A 
1976 Raj 34(39) : 1976 RajLW 162. 

_,.i!? ) a ? ri,eria *or registration for post- 
fof.S 6 C0Urse ~ Words "under-graduate 

Examin a tr?,n 1Sag ^ i! n the flnal M.B.B.S. 
Examination and not the aggregate marks 

F b am n d t‘ n 3,1 ,he ‘ hree University M.BJ3.S. 

~ Criterion laid down by 

dent hLpR ajasthan for selection to Resi- 
ent House Officers etc. as in 1974 held 

valid. A 1976 Raj 34(39) : 1976 RajLW 

(14) Orissa Government prospectus far 

dnT IS fSr 0 n i97°8S St -. Gra p dUa ^ «*£ 

giving outright admission™^ ‘yeLTwS 
m some specialities and in others first to the 
Resident House Surgeon’s poTt with term of 

end 63 * Kno rVened b r c the examination af\he 
end — Known qualification of clinical and 

amo'untT a to SU ^ ect • not maintained it 

A?t ?4 of Cnn 1 n n ( minat0ry treatment and 
* T r 14 °* Constitution is violated a iqri 

Orissa 97(101) : 51 CutLT 305 A 1981 

2®-“S2s -■ssrsrtsAJs 

ssr s £*&»swnrss 

Of requirement of Cl. II of RegulatiSra — 
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(l) the conduct of professional examinations, qualifications of examiners and 

the conditions of admission to such examinations; 

(m) the standards of professional conduct and etiquette and code of ethics 
to be observed by medical practitioners; and] 

**[ (n)] any matter for which under this Act provision may be made by re¬ 
gulations. 

[a] AVord 'and' at the end of clause (i) omitted and clauses (j) to <m) inserted 
thereafter by the Indian Medical Council (Amendment) Act. 1904 <24 of 1964), 
S. 16 (16-6-1964). 

[b] Original clause (j) re-numbered as '(it)’, ibid. 

;, [3I. Repeal of Act XXVII of 1933.— (1) The Indian Medical Council 

Act, 1933, is hereby repealed. 

(2) Notwithstanding anything contained in this Act, until the Council is 
constituted in accordance with the provisions of this Act:— 

(a) the Medical Council of India as constituted immediately before the com¬ 
mencement of this Act under the Indian Medical Council Act, 1933, with 
the addition of seven members nominated thereto by the Central Gov¬ 
ernment from among persons enrolled on any of the State Medical Re¬ 
gisters who possess the medical qualifications included in Part I of the 
Third Schedule to this Act (hereinafter referred to as the said Medical 
Council), shall bo deemed to be the Council constituted under this Act 
and may exercise any of the powers conferred or perform any of the 
duties imposed on the Council; and any vacancy occurring in the said 
Medical Council may be filled up in such manner as the Central Gov¬ 
ernment may think lit; and 

(b) the Executive Committee and other Committees of the said Medical 
Council as constituted immediately before the commencement of this 


Section 33 (contd.) 

make reservation is also not violalive of 
Art. 14 — Principle of promissory estoppel 
is not attracted. A 1981 Kant 58(60, 61). 

(16) It does not seem that the object or 
the purpose of the Act is to prohibit the 
Medical Institutions in India from laying 
down standards which may be higher or 
more stringent than the minimum standards 
prescribed by the Medical Council. From a 
combined reading of the provisions of Sec¬ 
tions 19A and 33, it is clear that unless the 
ordinances of the University militate against 
the Regulations framed by the Counsel or 
any law enacted in Entry 65 of List I the 
ordinances could not be assailed on the 
ground of lack of legislative competence. 
A 1982 All 359(363) : 1982 UPLBEC 339 (DB). 

(17) Regulation regarding appointment of 
Demonstrators — Regulation does not con¬ 
template that post of Demonstrator is to be 
filled exclusively bv students pursuing post¬ 
graduate degree courses in Medical College. 
1981 Lab IC (NOC) 194 : 1981 UPLBEC 241 
(DB) (All). 

(18) Appointment of Demonstrators — 
Merit of candidate has to be judged from 
his suitability to work as teacher in Medical 
College 1981 LabIC (NOC) 194 : 1981 
UPLBEC 241 (DB)(All). 

(19) Regulation framed under Cl. 4, Item 9 
— Posts of Reader and Lecturer belong to 
separate categories — A lecturer cannot re¬ 
place the reader 1981 LabIC 1416(1421) 
(Cal). 


(20) Although the State need not always 
make a reasoned order of appointment, 
reasons relevant to the rules under which 
the appointment is made must animate the 
order of appointment. Moreover, an obliga¬ 
tion to consider every qualified candidate is 
implict in the equal opportunity right en¬ 
shrined in Articles 14 and 16 of the Consti¬ 
tution. Screening a candidate out of consi¬ 
deration altogether is illegal if the applicant 
has eligibility under the regulations fram¬ 
ed under S. 33. And for such a drastic step 
as refusal to evaluate comparatively, i. e. # 
exclusion from the ring of a competitor 
manifest grounds must appear on the record. 

Held the posts of Registrar in which he 
worked for 3 years involved teaching func¬ 
tions, the question being looked at fairly, not 
by semantic hair splitting and quibbling on 
words like 'participating' in teaching. A 1975 
SC 192(197, 198) : 1975 Lab IC 141 : (1975) 1 

I.abLJ 198. , , q qo 

(21) The Regulations framed under b. 
set out the academic qualifications and 
leaching/Research experience for appoint¬ 
ment of teachers in various subjects. They 
prescribe qualifications for each subject 
separately. Each subject is treated as an 
independent and distinct subject or specia¬ 
lity. This shows that the subject of Medi¬ 
cine” in the Regulations is exclusive of tne 
other subjects mentioned therein and, there¬ 
fore does not include "Cardiology”. There¬ 
fore. the experience of Reader or Lecturer 
in Teaching/Research in Cardiology cannot 
be taken into accounts for appointment * 
the posts of Professors in MedidJie. A 197b 
All 244(247, 248) : 1976 A11LJ 76 (DB). 
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Act shall be deemed to be the Executive Committee and other Com¬ 
mittees constituted under this Act.] 

[a] Substituted and deemed always to have been substituted for the original Sec¬ 
tion 34, by the Medical Council (Amendment) Act, 1958 (XXXVI of 1958), S. 2, 

OBJECTS AND REASONS 


*'As soon as the new Act [that is, the In¬ 
dian Medical Council Act, 19561 is brought 
Into force, the existing Council will cease to 
function as there is no provision for continu¬ 
ing the existing Council, and some time will 
necessarily have to elapse, before a new 
Council can be constituted under the 1956 


Act. As it is desirable that there should be 
continuity in the existence of the Medical 
Council, it is proposed to provide for the 
continuance of the existing Council after the 
commencement of the new Act until the new 
Council is constituted:' This section gives 
effect to this object—S. O. R. Gaz. of India, 
1958, Extra, Pt. II, Sec. 2, page 875. 


THE FIRST SCHEDULE 


(See section 11) 

RECOGNISED MEDICAL QUALIFICATIONS GRANTED BY UNIVERSITIES 

OR MEDICAL INSTITUTIONS IN INDIA 


University or Medical 
Institution 


University of Allahabad ... 


Recognised medical 
qualification 


Abbreviation for 
registration 


Bachelor of Medicine andM.B.. B.S.. Allahabad 
Bachelor of Surgery. 

a f Doctor of Medicine (Gene¬ 
ral Medicine). 

Doctor of Medicine (Social 
and Preventive Medicine). 

b [Master of Surgery (Oph¬ 
thalmology). 

M fu , r e Iew. SUrge ' y (General M S Sur £ .,. All. 

Doctor of Medicine (Patho¬ 
logy). 

Doctor of Medicine (Physio¬ 
logy). 

c fMaster of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Phar¬ 
macology) .. — 

“[Doctor of Medicine (Paedia- M n .. All _ 
tries) M.D. (Paed.). All.l 

c I Diploma in Oto-rhino — 

Laryngology 

Doctor of Medicine (Obst 
and Gynae.) 

'[Master of Surgery (Ortho¬ 
paedics) 


M.D. (Genl, Med.), All. 

M aiu (Soc * Prev - Med >- 
M.S. (Ophth.). All 


M.D. (Path.). All, 
M.D. (Phy.). All]. 
M.S. (Ana.), All. 
M.D. (Pharm.). All.] 


D.L.O. 

M.D. (Obst. and Gynae.)] 
M.S. (Ortho.)] 


[a] Inserted by S. O. 

r. ■* « . 


Inserted by S.O. 
Inserted by S.O. 
Inserted by S.O. 
Inserted by S.O. 
[f] Inserted by S.O. 

University of Bombay 


[b 

c 

[d 

e 


i 5 ® 2 - 0f Ind - 28-3-1970, Pt. II, s. 3 (ii), p. 1495. 
j?® 5 ' S aZ ° f Ind " 19 ' 6 - 1971 > Pt. II, S. 3 (ii). p. 3385 
GaZ ' ° f Ind - 4 - 8 - 19? 3, Pt. II. S. 3 (ii), p. 2678 
1918, Gaz. of Ind., 21-6-1975. Pt. II, S. 3 (ii), p 2212 

2 2 ™' GflZ °/ T Ind - 31-7-1976, Pt. II, S. 3 (ii). p.‘ 2642.' 

2699, Gaz. of Ind., 16-9-1978, Pt. II. S. 3 (ii), p 2465 


Licentiate in Medicine and 
Surgery. 

Bachelor of Medicine and 
Bachelor of Surgery. 

Doctor of Medicine 
Master of Surgery 
a fDiploma in Anaesthesia ... 

b fDoctor of Medicine (Tuber¬ 
culosis.) 


LM.S., Bombay. 

M.B. B.S., Bombay. 

M.D., Bombay. 

M.S., Bombay. 

D.A.. Bombay.] 

MID. (Tuberculosis). Bom, 
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University or Medical 
Institution 


[a] Inserted by S.O. 

[b] Inserted by S.O. 

[c] Inserted by S.O. 

[d] Inserted by S.O. 

[e] Inserted by S.O. 

| f) Inserted by S. O. 
[g] Inserted by S.O. 


Recognised medical 
qualification 


Master of Science in Patha- 
logy. 

Doctor of Medicine (Mid¬ 
wifery). 

Master of Surgery (Oto- 
Rhino-Laryngology) 
Diploma in Ophthalmology 
c lMaster of Surgery (Opthal- 
mology) 

Doctor of Medicine (Paedia¬ 
trics) 

Doctor of Medicine (Patho¬ 
logy) 

Master of Surgery (Ortho¬ 
paedics) 

Diploma in Medical Radio¬ 
logy Diagnosis 
This qualification shall be 
recognised medical qualifica¬ 
tion when granted before 
the 30th April. 1979.1 
(, [Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Neuro¬ 
logy) 

Master of Surgery (Paedia¬ 
trics Surgery) 

Diploma in Radiation Medi¬ 
cine 

Doctor of Medicine (Micro¬ 
biology) 

^[Master of Surgery (Gene¬ 
ral Surgery) 

Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Social 
Preventive Medicine) 

This qualification shall be 
recognised medical qualifica¬ 
tion when granted on or 
before 30th April. 1981.) 
Master of Surgery (Plas¬ 
tic Surgery) 

Master of Surgery (Plastic 
Surgery) 

Master of Surgery (Thoracic 
Surgery) 

Master of Surgery (Thoracic 
Surgery) 

Doctor of Medicine Neuro¬ 
logy ^ ••• 

Master of Surgery (Paedia¬ 
tric Surgery) ••• 

c(Doctor of Medicine (Path¬ 
ology and Bacteriology)... 


Abbreviation for 
registration 

MSc. (Pathalogy), Bom. 

M.D. (Mid.), Bom. 

MS. (Oto-Rhino-Laryngo- 
logy). Bom. 

DO., Bom] 

M.S. (Opth.) 

M.D. (Paed.) 

M.D. (Path.) 

MS. (Ortho.) 

D.M.R.D. 

M.D. (Pharm.) 

M D. (Neurology) 

M.S. (Paed. Surgery) 

D.RM. 

M.D. (Microbiology)l 
MS. (Gen. Surg.) 

M.S. (Anat.) 

M.D. (Soc. and Prev. Med.) 
% 

M.S. (Plastic Surgery) 
M.Ch. (Plastic Surgery) 
M.S. (Thoracic Surgery) 
M.Ch. (Thoracic Surgery) 
D.M. (Neurology) 

M.Ch. (Paed. Surgery) 

M.D. (Path, and Bact.)l 


969, Gaz. of Ind., 1959, Pt. II. 3 S. (ii). P- 1059 - 
442, Gaz. of Ind.. 1961, Pt. II. S. 3 (ii), P. 507. 

2699, Gaz. of Ind.. 16-9-1978. Pt. II. S. 3 (ii), p. 2465. 
898. Gaz. of Ind., 5-4-1980. Pt. II. S. 3 (ii). P. 1002. 
2450, Gaz. of Ind.. 20-9-1980, Pt. II. S. 3 (ii), P- 3292. 
2670, Gaz. of Ind., 3-10-1981. Pt. II. S. 3 (ii), P- 3306. 
2759, Gaz. of Ind., 1-7-1982, Pt. II. s - 3 (ii), P- 2813. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


University of Calcutta 


! 


Licentiate in Medicine and 
Surgery. 

Bachelor of Medicine 
Bachelor of Medicine and 
Bachelor of Surgery. 
Doctor of Medicine 
Master of Surgery 
Master of Obstetrics 
sfDiploma in Ophthalmic 
Medicine and Surgery. 
h fDiploma in Gynaecology 
and Obstetrics. 

‘■[Diploma in Maternity and 
Child Welfare. 

"[Diploma in Public Health. 
c l Diploma in Tuberculosis 
Diseases. 

r fDiploma in Medical Radio¬ 
logy and Electrology 
Diploma in Basic Medical 
Sciences (Anatomy) 
Diploma in Basic Medical 
Sciences (Physiology). 
Dipoma in Basic Medical 
Sciences (Pharmacology) 
Diploma in Basic Medical 
Sciences (Pathology) 
Diploma in Cardiology 

“Kcine™ Psy ' holosica ' 

Diploma in Child Health 

§DiSmi n . Industrial Health 
nSom ln . Dermatology 

RES in , Anaes thesiology 

Su r Af rg " y ,0m/ - 

Doctor of Medicine (Gene" 
nal Medicine) 

D S°W? Medicine <De ™ a - 

M pSc°,' Sureery 

D Kand ISSt—= 

XT a anS\X7 Radi °- 

Master of Surgery (Obste- 
tric s and Gynaecology) 
Doctor of Medicine fobste- 
lf * r ‘ c , s and Gynaecology) 

JSSUZ?*" <°V 
"S r ?' Medicine (Psy - 

k fDoctor °f Medicine (So- 

c nL and Prevent 've Medi- 
une) 

Master of Surgery (A,,ae' 
sthesiology) 7 (AUae 

Doctor of Medicine (Anae¬ 
sthesiology) 1 ae 

° logy") ° f Mcdicine Physio: 

([Diploma in (Ophthalmo- 
logy) 


L. M.S., Calcutta. 

M B.. Calcutta. 

M. B.BS., Calcutta. 

M.D.. Calcutta. 

M.S., Calcutta. 

M.O.. Calcutta. 

D.O.M.S., Calcutta. 1 

D.G.O.. Calcutta.l 

D.M.C.W., Calcutta.l * 

D.P.H. Cal.] 

TD.D.. Cal.l 

D.M.R.E.. Cal. ' L 

Dip. B.M.Sc. (Ana.), Cal. 

Dip. B.M.Sc. (Phy.), Cal. 

Dip. B.M.Sc. (Pharma.). Cal. 

Dip. B.M.Sc. (Path) Cal. 

Dip. Card. Cal 
D-P.1U.. Cal. 

D.C.H.. Cal 
D.r.H.. Cal.j 
DD.. cal. 

D.A. Cal.] 

MS. (Genl. Surg.). Cal. 

M.D. (Genl. Med.), Cal. 

M.D. (Derm.), Cal. 

M.S. (Ortho.), Cal. 

D.M.R.D., cal. 

D.M.R.T., Cal. 

M S. (Obst. and Gynae.), Cal. 

M C D al.l ( ° bst - Jnd Gynae.), 
MS. (Ophth.), Cal.l 

M.D. (Psychiatry).l 

M Medi ss° and Prev - 

M S. (Anaesthesiology) 

MD. (Anaesthesiology) 

M.D. (Physiology). 1 
D.O. 


"A” In the citations stands far AIR 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Doctor of Medicine (Paedia- M.D (Paed.) 
tries) 

Master of Surgery (Ana- MS. (Anatomv).l 
tomy) 


| a] Inserted by S O. 969, Gaz. of Ind. 1959. Pt. II, S. 3 (ii), p. 1059. 

|b] Inserted by S. O. 2051, Gaz. of Ind., 1959. ibid, p, 2412. 

[c] Inserted by S O. 3458, Gaz. of Ind., 1962, Pt. II, S. 3 (it), p. 3766. 

|d] Inserted by S.O. 2303. Gaz. of Ind.. 24-7-1965. ibid. p. 2545. 

[e] Inserted by S.O. 2621, ibid. p. 2893. 

[f] Inserted by S.O. 388. Gaz. of Ind., 4-2-1967, Pt. II, S. 3 (ii), p. 244. 

[g] Inserted by S O. 2359. Gaz. of Ind., 21-6-1969. Pt. II, S. 3 (ii), p. 2477. 

[h] Inserted by S O. 1738, Gaz. of Ind., 13-7-1974. Pt. II, S. 3 (ii), p. 1747. 

[i] Inserted by S.O. 1918. Gaz. of Ind., 21-6-1975, Pt. II, S. 3 (ii), p. 2212. 

[j] Inserted by S.O. 2779. Gaz. of Ind., 31-7-1976. Pt. II, S. 3 (ii), p. 2643. 

[k] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II. S. 3 (ii). p. 3893. 

[l] Inserted by S.O. 2699, Gaz. of Ind., 16-9-1978. Pt. II, S. 3 (ii), p. 2465. 


University of Lucknow 


Bachelor of Medicine and 
Bachelor of Surgery. 
Doctor of Medicine 
Master of Surgery 
^[Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Ortho¬ 
paedics). 

Master of Surgery (Ophthal¬ 
mology). 

Master of Surgery (Obste¬ 
trics and Gynaecology). 
Master of Surgery (E.N.T.). 
Doctor of Medicine (Physio¬ 
logy). 

Doctor of Medicine (Phar¬ 
macology). 

Diploma in Laryngology and 
Otology. 

Diploma in Obstetrics and 
Gynaecology. 

Diploma in Medical Radio¬ 
logy & Electrology. 
Diploma in Ophthalmic 
Medicine & Surgery. 
Diploma in Clinical Patho¬ 
logy. 

h | Diploma in Orthopaedics 
Diploma in Tuberculosis 
Diseases. 

<(Doctor of Medicine (Tuber¬ 
culosis). 

(l [Doctor of Medicine (So¬ 
cial & Preventive Medi¬ 
cine). 

Diploma in Public Health 
Diploma in Anaesthesiology 
Diploma in Child Health... 
e| Doctor of Medicine (Ra¬ 
diology.) 

'[Diploma in Tuberculosis 
and Chest Diseases 
^[Doctor of Medicine (Anae¬ 
sthesiology) 


M B., B.S.. Lucknow. 

M.D.. Lucknow. 

M S.. Lucknow. 

M S. (Anatomyi. Lucknow. 

M.S., (Orthopaedics). Luck¬ 
now. 

M S. (Opth ), Lucknow. 

M.S. (Obst. & Gyn ). Luck¬ 
now. 

M.S. (E.N.T ). Lucknow. 
M.D. iPhy.). Lucknow. 

M.D. (Pharm.), Lucknow. * 

D.L O.. Lucknow. 

D.G.O., Lucknow. 

D.M.R.E., Lucknow. 

D.O.M.S., Lucknow. 

D.C.P., Lucknow. 1 

D.Orth.. Lucknow. 

D.T.D., Lucknow.l 

M.D. (Tuberculosis). Luck¬ 
now. 1 

M.D. (Social 6 l Preventive 
Medicine). Lucknow. 

D.P.H.. Lucknow. 

D.A.. Lucknow. 

D.C.H. Lucknow.l 
M D. (Radiology). Lucknow.l 

DT.C.D. Lucknow.l 

M.D. (Anaes.). Lucknow. 


[The Indian) Medical Council Act, 1956 


[Sch I] 291 


University or Medical 
Institution 


Recognised medical 
qualification 


Master of Surgery (Plastic 
Surgery) 

h [Doctor of Medicine (Pae¬ 
diatrics) 

Doctor of Medicine (Psy¬ 
chiatry) 


Abbreviation for 
registration 


M.S. (Plastic Surgery), Luck 
now.] 

M.D. (Paediatrics). 

M D. (Psychiatry). 1 


[a] Inserted by S. O. 213 Gaz. of Ind., 15-1-1960, Pt. II, S. 3 (ii), p. 366. 

[b] Inserted by S. O. 442, Gaz. of Ind., 28-2-1961, Pt. II, S. 3 (ii), p. 507. 

[c] Inserted by S. O. 2621. Gaz. of Ind., 28-8-1965, Pt. II, S. 3 (ii), p. 2893. 

[dj Inserted by S. O. 383, Gaz. of Ind., 4-2-1967, Pt. II, S. 3 (ii), p. 244. 

[e] Inserted by S.O., 2095, Gaz. of Ind., 15-6-1968, Pt. II, S. 3 (ii), p. 2960. 

[f] Inserted by S. O. 2628, Gaz. of Ind., 30-9-1972, Pt. II, S. 3 (ii), p. 3671. 

[g] Inserted by S.O. 1918, Gaz. of Ind., 21-6-1975, Pt. II, S. 3 (ii), p. 2212. 

[h] Inserted by S.O. 2779, Gaz. of Ind., 31-7-1976, Pt. II, S. 3 (ii), p. 2642. 


University of Madras 



... Licentiate in Medicine and 
Surgery. 

Bachelor of Medicine and 
Master of Surgery. 

Bachelor of Medicine and 
Bachelor of Surgery. 

Doctor of Medicine 

Master of Surgery 

•"^Doctor of Medicine (Gene¬ 
ral Medicine). 

Doctor of Medicine (Obste 
tries). 

Master of Surgery (Gynae¬ 
cology). 

Doctor of Medicine (Patho¬ 
logy main/& Bacteriology 
subsidiary). 

Doctor of Medicine (Bacte¬ 
riology main/& Pathology 
subsidiary). 

Doctor of Medicine (Vene¬ 
reology). 

Doctor of Medicine (Anae¬ 
sthesiology). 

Doctor of Medicine (Paedi¬ 
atrics). 

Doctor of Medicine (Radio¬ 
logy). 

Master of Surgery (Genera) 
Surgery). 

Master of Surgery (Oto 
Rhino-Laryngology). 

Master of Surgery (Ortho¬ 
paedics). 

Diploma in Gynaecology and 
Obstetrics. 

Diploma in Laryngology & 
Otology. 

Diploma in Orthopaedics 

Diploma in Venereology ... 

Dip oma in Dermatology ... 

Diploma in Child Health ... 

diploma in Anaesthesia. 

Diploma in Medical Radio¬ 
logy-therapy. 

Diploma in Radiology-Diag¬ 
nosis. 

b [Doctor of Medicine (Phar¬ 
macology). 


L. M.S.. Madras. 

M. B., CM., Madras. 

M.B.. B.S., Madras. 

M.D., Madras. 

M.S., Madras. 

MD. (Gen. Med.). Madras. 

M.D. (Obsl.), Madras. 

M.S. (Gyn.), Madras. 

M.D. (Path, main & Bact 
subsi.), Madras. 

M.D. (Bact. main & Path 
subsidiary). Madras. 

M.D. (Venerology), Madras 

M.D. (Anaes.). Madras. 

M.D. (Paed.), Madras. 

M.D. (Radiology). Madras. 

M.S. (Gen. Surg.), Madras. 

M S. (Oto-Rhino-Laryngo- 
logy). Madras 
M.S. (Orth.), Madras. 

D.G.O., Madras. 

D.L.O., Madras. 

Dip. Orth., Madras. 

D. V., Madras. 

Dip. Derma.. Madras. 

D.C.H.. Madras. 

D.A., Madras 
D.M.R.T., Madras. 

D.M.R.D., Madras.l 
M.D. (Pharm.). Madras. 
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University or Medical 
Institution 


[The Indian] 


Recognised medical 
qualification 


Doctor of Medicine (Neuro¬ 
logy) 

Doctor of Medicine (Cardio¬ 
logy) 

Diploma in Clinical Patho¬ 
logy 

Master of Surgery (Paedia¬ 
tric Surgery). 

c fMaster of Surgery (Plas¬ 
tic Surgery) 

Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Neuro- 
Surgery) 

(l [Doctor of Medicine (Phy¬ 
siology main and Bio¬ 
chemistry subsidiary) 
Master of Surgery (Genito¬ 
urinary Surgery) 

Master of Surgery (Thoracic 
Surgery) 

Doctor of Medicine (Derma¬ 
tology) 

c *[Doctor of Medicine (Radio- 
Therapy) 

‘[Diploma in Psychological 
Medicine 

s[Diploma in Tuberculosis 
and Chest Diseases ' ... 
Doctor of Medicine (Bio¬ 
chemistry) 

Master of Surgery (Ophthal¬ 
mology) 

Diploma in Ophthalmology 
h[Doctor of Medicine (Obs¬ 
tetrics and Gynaecology) 
Doctor of Medicine (Social 
and Preventive Medicine) 
Master of Surgery (Neuro- 
Surgery) 

M Diploma in Public Health 
JfDiploma in Physical Medi¬ 
cine and Rehabilitation 


Medical Council Act, 1956 


Abbreviation for 
registration 


D M (Neurology). Madras. 

D.M. (Cardiology). Madras. 

D.C.P., Madras. 

MCh. (Paed. Surg.). Mad¬ 
ras. 1 

M Ch. (Plastic Surg.) Mad¬ 
ras. 

M S. (Ana.) Madras 

M.Ch. (Neuro-Surg.) Mad- 
ras.l 

M.D. (Phy. main and Chem 
subsidiary), Madras. 

M.Ch. (Genito-Urinary Sur¬ 
gery). Madras. 

M Ch. (Thor. Surg ). Mad¬ 
ras. 

M.D. (Derma.). Madras. 1 

M.D. (Radio-therapy). Mad- 
ras.l 

D P.M.l 

D.T.C D. 

M.D. (Biochemistry) 

M.S. (Ophth.) 

DO. ) 

M.D. (Obst. and Gynae.) 

M.D. (Soc. and Prev. Med.) 

M.S. (Neuro-Surg.)1 

DP. H.I t , 

Dip. Phys. Med. and Reh.l 


[a] Inserted by S. O. 2095. Gaz. of Ind., 15-6-1968, Pt. II, S. 3 (ii), p. 2960. 

[b] Inserted by S. O. 2363. Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p.,3389. 

[c] Inserted by S. O. 2632, Gaz. of Ind., 30-9-1972, PI. II, S. 3 (ii), p. 3673. 

[d] Inserted by SO. 2132, Gaz. of Ind., 4-8-1973, Pt. II, S. 3 (ii), p. 2678. 

[e] Inserted by S. O. 2516, Gaz. of Ind., 28-9-1974, Pt. II, S. 3 (ii), p. 2794. 

[f] Inserted by S. O. 2779. Gaz. of Ind., 31-7-1976, Pt. II, S. 3 (ii). p. 2642. 

[g] Inserted by S O. 898, Gaz. of Ind., 5 4-1980. Pt. II, S. 3 (ii). p. 1002. 

[h] Inserted by S. O. 2450, Gaz. of Ind., 20-9-1980, Pt. II, S. 3 (ii), p. 3292. 

[i] Inserted by S. O. 2670, Gaz. of Ind., 3-10-1981, Pt. II, S. 3 (ii), p. 3306. 

[j] Inserted by S.O. 2759, Gaz. of Ind., 1-7-1982, Pt. II, S. 3 (ii), p. 2813. 


Patna University 


Bachelor of Medicine and 
Bachelor of Surgery. 
Doctor of Medicine 
Master of Surgery 
afDoctor of Medicine (Phar¬ 
macology & Therapeutics). 
Master of Surgery (Oph¬ 
thalmology). 

Doctor of Medicine (Physio¬ 
logy). 


M.B.. B.S.. Patna. 

M.D.. Patna. 

M.S . Patna. 

M.D. (Pharma & Thera 
peutics). Patna. 

MS. (Ophth.). Patna. 

M.D. (Phy.). Patna. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Master of Surgery (Ortho¬ 
paedics). 

Master of Surgery (Plastic 
Surgery). 

Doctor of Medicine (Patho¬ 
logy). 

Master of Surgery (Oto- 
Rhino-Laryngology). 

Doctor of Medicine (Medi¬ 
cine). 

Master of Surgery (Obste¬ 
trics and Gynaecology). 

Doctor of Medicine (Paedia¬ 
trics). 

Doctor of Medicine (Derma¬ 
tology). 

Doctor of Medicine (Radio¬ 
logy). 

Master of Surgery (Sur¬ 
gery) 

Master of Surgery 

(Anaesthesiology) 

b [Diploma in Obstetrics ... 
and Gynaecology 

Diploma in Child Health ... 

Diploma in Anaesthesio- 
logy 

c [ Diploma in Clinical Path¬ 
ology 

d fDiploma in Medical Radio¬ 
logy 

Doctor of Medicine (Bio¬ 
chemistry) 

e fMaster of Surgery (Ana- 

tom y) 


MS. (Orth.). Patna. 

M.S. (Plastic Surgery). 

Patna. 

M S. (Path.), Patna. 

M.S. (Oto-Rhino-Laryngo- 
logy), Patna. 

M.D. (Medicine), Patna. 

M.S. (Obst. & Gyne.), Patna. 

* . 

MD. (Paediatrics). Patna. 
MD. (Dermatology), Patna. 

i ii< 

M.D. (Radiology), Patna. 

M.S. (Surgery). Patna. 1 

M.S. (Anaes.), Patna. 

DG.O.. Patna. 

D.C.H., Patna. 

D.A., Patna.l 

D.C.P.l 

D.M.R. 

M.D. (Biochemistry). 

M.D. (Anat). 


[a] Inserted by S.O. 383, Gaz. of Ind.. 4-2-1967, Pt. II, S. 3 (ii), p. 244. 

[b] Inserted by S.O. 1918, Gaz. of Ind., 21-6-1975, Pt. II, S. 3 (ii), p. 2212. 

[c] Inserted by S.O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

[d] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii),’ p. 1002 . 

[e] Inserted by S.O. 2450, Gaz. of Ind., 20-9-1980, Pt. II, S. 3 (ii), p. 3292. 


Andhra University 



Bachelor of Medicine and 
Bachelor of Surgery. 

Doctor of Medicine 

Master of Surgery 

Licentiate in Medicine and 
Surgery. 

a fDiploma in Laryngology & 
Otology. 

Master of Surgery (General 
Surgery). 

Master of Surgery (Ortho¬ 
paedics). 

Diploma in Venereal Dis¬ 
eases 

^Diploma in Ophthalmology” 

Diploma in Gynaecology & 
Obstetrics. 

Doctor of Medicine (Medi¬ 
cine) 

Doctor of Medicine (Patho¬ 
logy & Bacteriology). 

Doctor of Medicine (Obste¬ 
trics & Gynaecology) 


M.B., B.S., Andhra. 

M.D., Andhra. 

MS.. Andhra. 
L.M.S., Andhra. 


D.L.O.. Andhra. 


M.S., (General Surgery), 
Andhra. 

M.S. (Orthopaedics), Andhra 
D.V.D.. Andhra. 


5*2*’ K>phth.), Andhra. 
D.G.O., Andhra.l 


M.D. (Medicine), Andhra. 

M fndhr ( a P “ th „. Sl B “«- 
M Andhra° bSt * 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Bac¬ 
teriology including Patho¬ 
logy). 

Master of Surgery (E.N.T.). 

‘(Master of Surgery (Oph¬ 
thalmology). 

Master of Surgery 
i Anatomy) 

c lDoctor of Medicine 

Pathology including Bac¬ 
teriology) 

f [Doctcr of Medicine 
(Dermatology) 

Diploma in Anaesthesiology 

Diploma in Tuberculosis 
Diseases 

^'(Diploma in Medical Radio¬ 
logy Diagnosis 

Doctor of Medicine (Paedia¬ 
trics) 

Diploma in Child Health ... 

Doctor of Medicine (Bio¬ 
chemistry) 

hfDiploma in Medical Radio- 
logoy Therapy 

Diploma in Tuberculosis 
and Chest Diseases 

‘(Diploma in Dermatology ... 


M D . (Pharm ). Andhra. 

M.D. (Bact. including Path.), 
Andhra 

M S. (E.N.T.), Andhra. 

MS. (Ophth.). Andhra.1 

MS. (Ana.). Andhra.1 

M.D (Path. ind. Bact), 
Andhra. 

M.D. (Dermatology). Andhra 

D A.. Andhra. 

TDD. Andhra. 1 

D M R.D. 

M.D. Paediatrics). 

D C H. 

M.D (Biochemistry).) 

D M R .T 
D.T.C.D. I 
DD. 


[a] Inserted by S.O. 969, Gaz. of Ind., 1959. Pt. II, S. 3 (ii). p. 1059. 

[b] Inserted by S O. 442. Gaz. of Ind.. 1961. Pt. II, S. 3 (ii). p. 507. 

[c] Inserted by S.O. 640, Gaz. of Ind., 1962. Pt. II. S. 3 (ii). p. 580. 

[d] Inserted by S.O. 2628. Gaz. of Ind., 30 9-1972, Pt. II. S. 3 (ii). p. 3671. 

e] Inserted by S.O. 2083. Gaz. of Ind.. 28-7-1973, Pt. II. S. 3 (ii). p. 2641. 

f] Inserted by S.O. 2465. Gaz. of Ind., 2-8-1975. Pt. II, S. 3 (ii), p. 2870. 

g] Inserted by S.O. 2779. Gaz. of Ind, 31-7-1976. Pt. II. S. 3 (ii). p. 2642. 

[hj Inserted by S O. 3433. Gaz. of Ind., 5-11-1977. Pt. II. S. 3 (ii). p. 3893. 

[i] Inserted by S.O. 898, Gaz. of Ind.. 5-4-1980. Pt. II. S. 3 (ii). p. 1002. 

College of Physicians and Membership of College of M.C.P.S., (Bombay). 

Surgeons, Bombay ... Physicians and Surgeons. This shall be a recognised 

Bombay. medical qualification only 

when granted after the 
30th April. 1944. 


Fellowship of College of 
Physicians and Surgeons. 
Bombay. in Medicine, 
Pathology. Surgery or Der¬ 
matology 


a I Fellowship of the-College 
of Physicians and Sur¬ 
geons. Bombay in Mid¬ 
wifery and Gynaecology, 
Ophthalmology and Dip¬ 
lomas of the said College 
iji Pathology, and Bacte¬ 
riology, Gynaecology and 


F.C.PS. (Med.) (Bombay). 

F C.P.S. (Path.) (Bombay). 

F.C.P.S. (Surg) (Bombay). 

F.C.P.S. (Derm.) (Bombay). 

These qualifications shall 
be recognised medical 
qualifications only when 
granted after the 1st 
April. 1954. 

^(F.C.P.S. (Mid. & Gyn.) 

F.C.P.S. (Ophth.) 


D.P.B. 

(Dip. 

in Path. & 

Bact.) 



D.G.O. 

(Dip. 

in Gyn. & 

Obsts. 

1 

in Child 

D.C.H. 

(Dip. 


Health.) 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Obstetrics, and Child . . 

Health.] These qualifications shall be 

recognised medical quali¬ 
fications under this Sche¬ 
dule only when they are 
held by persons holding 
any other medical Qualifi¬ 
cation specified in this 
Schedule. 1 


[a] Inserted by S.O., 1746, 


Gaz. of Ind., 21-8-1959, Pt. II. S. 3 (li). p. 1926. 


University of Agra 


Bachelor of Medicine and 
Bachelor of Surgery. 

s fDoctor of Medicine (Medi¬ 
cine) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Phar¬ 
macology). 

Master of Surgery (Ophthal¬ 
mology). 

Master of Surgery (Sur¬ 
gery) 

Master of Surgery (Obste¬ 
trics & Gynaecology). 

Doctor of Medicine (Physio¬ 
logy) 

Master of Surgery (Ana¬ 
tomy) 

Diploma in Ophthalmic Sur¬ 
gery & Medicine. 

b [Diploma in Child Health... 

^[Diploma in Medical Radio¬ 
logy & Electrology. 

d fDoctor of Medicine (Pae¬ 
diatrics). 

Diploma in Anaesthesio¬ 
logy 

Diploma in Tuberculosis & 
Chest Diseases. 

Diploma in Obstetrics & 
Gynaecology. 

e fDiploma in Orthopaedics... 

Diploma in Clinical Patho¬ 
logy 

ffDoctor of Medicine (Psy¬ 
chological Medicine) 

gfDoctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine) 


MB, B.S., Agra. 

M.D. (Med.). Agra. 

M.D. (Pathology). Agra. 

M.D. (Pharmacology), Agra. 

M.S. (Ophth.). Agra. 

M.S. (Surg.). Agra. 

M.S. (Obst. & Gyn ). Agra. 

M.D. (Phy.). Agra. 

M.S. (Anatomy). Agra. 

D.O.M.S, Agra.] 

D.C.H.. Agra.l 
D.M.R.E., Agra.l 

M.D. (Paed.). Agra. 

D.A., Agra. 

D.T.C.D., Agra. 

D.G.O., Agra.l 

D. Orth., Agra. 

D.C.P., Agra.l 

.M.D. (Psy. Medicine). 1 
M.D. (Pre. and Soc. Med.J.l 


[aj Inserted by S.O. 213, Gaz. of Ind., 1960, Pt. II, S. 3 (ii), p. 366. 

[b] Inserted by S.O. 442, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p. 507. 

[cj Inserted by S.O. 1698, Gaz. of Ind., 22-7-1961, ibid, p. 1649. 

[d] Inserted by S.O. 1142, Gaz. of Ind., 28-3-70, Pt II, S. 3 (ii), p. 1495. 

[e] Inserted by S.O. 2385, Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p. 3385. 

[f] Inserted by S.O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

[g] Inserted by S.O. 2759, Gaz. of Ind., 1-7-1982, Pt. II, S. 3 (ii). p. 2813. 


University of East Punjab... 

• ,*■# • C * 


Sachelor of Medicine & M.B.B.S., East Punjab 
Bachelor of Surgery. 
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University or Medical Recognised medical 

Institution Qualification 


“[Punjab University Bachelor of Medicine & 

Bachelor of Surgery. 

•‘[Doctor of Medicine (Medi 
cine) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Physio¬ 
logy) 

Master of Surgery (Ophthal¬ 
mology). 

Master of Surgery (Sur¬ 
gery) 

Master of Surgery (Ana¬ 
tomy) 

Diploma in Ophthalmic 
Medicine & Surgery. 

Doctor of Medicine (Obste¬ 
trics & Gynaecology). 

Doctor of Medicine (Phar¬ 
macology). 

Master of Surgery (Anaes- 
thesiaj 

Diploma in Anaesthesia 
I Diploma in Tuberculosis 
Diseases. 


‘•[Master of Surgery (E.N.T.) 

Diploma in Tuberculosis and 
Chest Diseases 

c [Diploma in Medical Radio¬ 
logy 

Diploma in Obstetrics and 
Gynaecology 

Diploma in Child Health ... 

Master of Surgery (Ortho¬ 
paedics) 

Doctor of Medicine (Paedia¬ 
trics) 

^Master of Surgery (Plastic 
Surgery) 

gfDoctor of Medicine (Anaes¬ 
thesiology) 


Abbreviation for 
_ registration 

M.B.BS. (Punjab).1 

M.D. (Med). Punjab. 

MD. (Path.). Punjab. 

M.D (Physiology). Punjab. 
MS. (Ophth.), Punjab. 
M.S. (Surg.), Punjab. 

M.S. (Anatomy). Punjab. 
D.O.M.S., Punjab 


M.D. (Obst. & Gyn.). Pun¬ 
jab. 

M.D. (Pharmacology). Pun¬ 
jab. 

M.S. (Anaesthesia), Punjab. 

DA. Punjab.l 

D.T.D. Punjab. 

This qualification shall be a 
recognised medical quali¬ 
fication under this Sche¬ 
dule only when it is held 
by a person holding any 
other medical qualifica¬ 
tion specified in this Sche¬ 
duled 

M.S. (E.N.T.), Punjab.l 

D.T.CD. 

D.M.R. 

D.G.O. 

D.C.H. 

M.S. (Orthopaedics) 

M.D. (Paediatrics).] 

M.Ch. (Plastic Surgery). 1 

M.D. (Anaes).] 


[a] Inserted by S.O. 1641, Gaz. of Ind., 15-7-61. Pt. II. S. 3 (ii). p. 1603. 

[b] Inserted by S.O. 1231, Gaz. of Ind.. 1962, Pt. II, S. 3 (ii). p. 1272. 

[c] Inserted by S.O. 3302. ibid, p. 3592. 

[d] Inserted by S.O. 2365. Gaz. of Ind., 19-6-71, Pt. II. S. 3 (ii). p. 3385. 

[e] Inserted by S.O. 2279, Gaz. of Ind., 31-7-1976. Pt. II, S. 3 (ii), p. 2642. 

[f] Inserted by SO. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 

[g] Inserted by S.O. 2699. Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 2465. 

East Punjab State Medical Licenciate in Medicine and L.M.S. East Punjab. 

Faculty. Surgery. This Qualification shall be a 

recognised one only when 
granted on or after the 
15th August. 1947, pro¬ 
vided the holders thereof 
had passed the F Sc., 
examination before taking 
up medical studies. 
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University or Medical 
Institution 


Recognised medical 
qualification 


nfState Medical Faculty of Licenciate in Medicine and 
Punjab. _ Surgery. 


Abbreviation for 
registration 


L.M.S., (Punjab). 

This qualification shall be a 
recognised one provided 
the holders thereof had 
passed the F.Sc Exami¬ 
nation before taking up 
medical studies ! 


[a] Inserted by S.O. 1644, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p. 1603. 


University of Delhi 


... Bachelor of Medicine and 
Bachelor of Surgery. 

a (Diploma in Tuberculosis 
Diseases. 

b fMaster of Science (Ana¬ 
tomy). 

Doctor of Medicine (Medi¬ 
cine). 

Master of Surgery (General 
Surgery). 

Doctor of Medicine (Obste¬ 
trics & Gynaecology). 

c f Diploma in Tuberculosis 
and Chest Diseases. 

d f Diploma in Ophthalmo¬ 
logy. 

Diploma in Anaesthesia ... 

c (Diploma in Gynaecology 
and Obstetrics. 

Master of Science (Medical 
Biochemistry). 

m (Doctor of Medicine (Medi¬ 
cal Biochemistry). 

Master of Science (Pharma 
cology). 

Dinloma in Child Health 

'[Master of Science (Medi¬ 
cal Bacteriology) 

Doctor of Medicine (Medical 
Microbiology). 


M.B., B.S. (Delhi). 

D.T.D. (Delhi)l. 

M.Sc. (Anatomy). Delhi. 

M.D. (Med.). Delhi. 

MS. (General Surgery), 
Delhi. 

M.D. (Obst. & Gyn.). 
Delhi.! 

D.T.C.D.. Delhi. 1 

D.O., Delhi. 

D A.. Delhi.1 
D.G.O., Delhi. 

M.Sc. (Med. Bio-Chem.), 
Delhi. 

M.D. (Medical Bio-Che¬ 
mistry), Delhi.l 
M.Sc. (Pharm.), Delhi. 

D.C.H.. Delhi.! 

M.Sc. (Med. Bact.). Delhi. 

M.D. (Med. Micro.), Delhi.! 


sTDocfor of Medicine (Pae¬ 
diatrics) 

D'xr'or of Medicine (Social 
and Preventive Medi- 
cine) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery (E.N.T.)... 

Doctor of Medicine (Radio- 
Diagnosis) 

Master of Surgery (Ortho¬ 
paedics) 

Doctor of Medicine (Anaes¬ 
thesiology) 

h [Masler of Surgery (Ana- 
tomy) 

Doctor of Medicine (Patho- 
logy) 

Diploma in Medical Radio¬ 
logy-Diagnosis 

Diploma in Medical Radio¬ 
logy therapy 

in Radiation Medi¬ 
cine 

Master of Surgery (Plastic 
Surgery) 


M.D. (Paed.), Delhi 

M.D (Soc. and Prev. Med.), 
Delhi 

M.S. (Ophth.), Delhi 

M S (E.N.T.). Delhi 
M.D. (Radio-Diag.), Delhi 

M.S. (Ortho.). Delhi 

M.D. (Anaes.), Delhi.l 

M.S. (Ana). Delhi 

M.D. (Path.), Delhi 

D.M.R.D., Delhi 

D.M.R.T., Delhi 

D.R.M., Delhi 

M.Ch. (Plastic Surgery), 
Delhi.l 



"A” In the citations stands fQr AIR 
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[The Indian) Medical Council Act, 1956 


University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


•f Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine iCardio- 

] ogy) 

JlDoctor of Medicine (Com- 
muni’v Health Adminis¬ 
tration) 

1 (Doctor of Medicine (Der¬ 
matology including Le¬ 
prosy and Venereal Dis¬ 
eases) 

Diploma in Venereology and 
Dermatology 

'(Diploma in Otology and 
Laryngology 


1 (Doctor of Medicine (Phy¬ 
siology) 

Diploma in Health Educa¬ 
tion 


M D (Pharm ), Delhi 

M.D. (Cardiology). Delhi. 1 

-I D. (Community Health 
Administration^ 

M.D. .Derm, including Le¬ 
prosy and Ven. Diseases) 


D.V.D 1 
D.L.O. 

This qualification shall be a 
recognised medical qualifi¬ 
cation when granted on 
or before 30th April. 1979] 
M.D. (Phy.) 

D H.E. 


When held by medical gra¬ 
duates only.l 

°(Doctor of Medicine M.D. (Tuberculosis and 
(Tuberculosis and Resp. Resp. Diseases)] 

Diseases) 

PlDiploma in Dermatology DDl 


[a] Inserted by S. O. 969. Gaz. ol Ind.. 1959. Pt. II. S. 3 (ii). p. 1059. 

[b] Inserted by S.O. 2095. Gaz. of Ind., 1961. Pt. II. S. 3 (ii). p. 2501. 

[c] Inserted by S. O. 1016. Gaz. of Ind.. 3-4-1965. Pt. II. S. 3 (ii). p. 1095. 

[d] Inserted by S.O. 1657. Gaz. of Ind.. 11-5-1968. Pt. II. S. 3 (ii). p. 2189. 

[e] Inserted by S O. 2095. Gaz. of Ind.. 15-6-68. Pt. II. S. 3 (ii). p. 2690. 
[f| Inserted by S O 1142. Gaz of Ind., 28-3 70. Pt II. S. 3 (ii). p. 1495. 


|g] Inserted by S.O. 2C28. Gaz. of Ind.. 30-9-1972, Pt. II. S. 3 (ii). p. 3671. 

[h] Inserted by S.O. 1949. Gaz. of Ind.. 14-7-1973. Pt II. S. 3 (ii). p. 2433. 

[i] Inserted by S O. 1738. Gaz. of Ind . 13-7-1974. Pt. II. S. 3 (ii). p. 1747. 

[j] Inserted by S.O 2866. Gaz. of Ind.. 7 8-1976. Pt. II. S. 3 (ii). p. 2722. 

[k] Inserted by S.O. 3433. Gaz. of Ind.. 5-11-1977. Pt. II. S. 3 (ii). p. 3893. 

[l] Inserted by S.O 2699, Gaz. of Ind. 16-9-1978. Pt II. S. 3 (ii), p. 2465. 

[m] Substituted by S. O. 3888. Gaz. of Ind.. 1-12-1979, Pt. II. S. 3 (ii). p. 3418. 

[n] Inserted by S O 2450. Gaz. of Ind.. 20-9 1980. Pt. II, S. 3 (ii), p. 3292. 

[o] Inserted by S. O. 2670. Gaz. of Ind.. 3-10-1981. Pt. II. S. 3 (ii). p. 3306. 

[p] Inserted by S.O. 1974, Gaz. of Ind.. 30-4-81. Pt. II. S. 3 (ii). p. 1940. 


Gauhati University 


Bachelor of Medicine and 
Bachelor of Surgery. 

^[Master of Surgery (Gene¬ 
ral Surgery). 

Master of Surgery (Ophthal¬ 
mology). 

Diploma in Ophthalmology 

•'[Doctor of Medicine (Phy¬ 
siology) 

Doctor of Medicine (Bio¬ 
chemistry) 


M.B.. B.S.. (Gauhati). 

M.S. (General Surgery), 
Gauhati. 

M.S. (Ophthalmology). Gau¬ 
hati. 

D.O. Gauhati.1 

M.D. (Physiology) Gauhati 

M. D. (Bio-chemist)l 


•|Master of Surgery (Oto- M S (Oto-rhino-)aryngo- 
Rhino-Laryngology) — loRV '- Gauhati. 

Diploma in Oto-Rhino-Lary- D.L.O., Gauhati. 
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University or Medical 
Institution 


Recognised medical 
qualification 
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Abbreviation for 
registration 


Doctor of Medicine ("Gene¬ 
ral Medicine) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

dfDoctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Patho¬ 
logy and Microbiology) 

Diploma in Clinical Patho¬ 
logy 

Diploma in Obstetrics and 
Gynaecology 

Master of Surgery (Ana¬ 
tomy) 

ef Diploma in Forensic Me¬ 
dicine 


M.D. i Gen. Med.). Gauh&ii. 

M.D. (Obst. and Gynae.) 

Gauhati. 1 
M.D. (Pharm.) 

M.D. (Path, and Micro.) 

D.C.P. 

D.G.D. 

M.S. (Anatomy).] 

D.F.M.l 


• 

[a] Inserted by S.O. 383, Gaz. of Ind., 1967, Pt. II, S. 3 (ii). p. 241 

[b] Inserted by S.O. 2628, Gaz. of Ind., 30-9-1972, Pt. II, S. 3 (ii), p. 3671. 

[c] Inserted by S. O. 2031, Gaz. of Ind., 21-7-1973, Pt. II, S. 3 (ii), p. 2498. 

[d] inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 

[e] Inserted by S.O. 2670, Gaz. of Ind., 3-10-1981, Pt. II. S. 3 (ii). p. 3306. 

“(Slate Medical Faculty of Membership of the State M.M.F. (Bengal). 

Bengal. Medical Faculty of Ben- This qualification shall be 

gal. a recognised qualification 

only when granted before 
15th August, 1947.1 

[a] Inserted by S.O. 1523, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p. 1461. 


State Medical Faculty or Membership of the State M.M.F., (West Bengal) 
West Bengal. Medical Faculty of West 

Bengal. 


University of Bihar 


••• Bachelor of Medicine and 
Bachelor of Surgery. 

“(Doctor of Medicine (Pa¬ 
thology). 

Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Medi¬ 
cine) 

Master of Surgery (Surgery). 

“[Master of Surgery (Mid¬ 
wifery & Gynaecology) 

Doctor of Medicine Mid¬ 
wifery & Gynaecology). 

'[Doctor of Medicine (Phar¬ 
macology). 

"[Doctor of Medicine (Phy¬ 
siology). 

Doctor of Medicine (Psy¬ 
chological Medicine). 

e r Master of Surgery (Anae¬ 
sthesia) 

Master of Surgery (Obste¬ 
trics and Gynaecology) 

Master of Surgery (Oto- 
rhino-laryngology) 

tfMaster of Surgery (Oph¬ 
thalmology) 

Doctor of Medicine (Foren¬ 
sic Medicine) 


M.B.. B.S., (Bihar). 

M.D. (Pathology), Bihar. 

M.S. (Anatomy), Bihar. 

M.D. (Medicine), Bihar. 

M.S. (Surgery). Bihar. 1 

M.S. (Mid. & Gyn.), Bihar. 

M.D. (Mid. & Gyn.), Bihar. 

M.D. (Pharmacology), 

Bihar.l 

M.D. (Physiology), Bihar. 

M.D. (Psychological Medi¬ 
cine), Bihar.l 

M.S. (Anaes.), Bihar. 

M.S. (Obst. and Gynae.), 
Bihar. 

M.S. (Oto-rhino-laryngo- 
logy), Bihar.l 

M.S. (Ophth.) 

M.D. (Forensic Medicine).] 


[a] Inserted by S.O. 442, Gaz. of Ind., 1961, Pt II, S. 3 (ii), p 507. 
lb] Inserted by S. O. 1698, Gaz. of Ind., ibid, p. 1649. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


[c] Inserted by S.O. 640. Gaz. of Ind.. 1962. Pt. II. S. 3 (ii). p 580 

fd] Inserted by S. O 2476. Gaz. of Ind.. 1964, Pt. II. S. 3 (ii), p. 2922. 

[e] Inserted by S O. 2632. Gaz. of Ind., 30-9-1972. Pt. II. S. 3 (ii). p. 3673. 

(fj Inserted by S.O. 2699. Gaz. of Ind.. 16-9-1978, Pt. II, S. 3 (ii). p. 2465^ 


University of Poona 


Bachelor of Medicine and 
Bachelor of Surgery. 
^(Doctor of Medicine’ (Mid¬ 
wifery). 

b fDoctor of Medicine (Medi¬ 
cine). 

Doctor of Medicine (Patho¬ 
logy). 

Doctor of Medicine (Phar¬ 
macology). 

Master of Surgery (Sur¬ 
gery). 

r f Doctor of Philosophy 
(Pathology). 

^Diploma in Public Health. 

r fDiploma in Clinical Pa¬ 
thology. 

r fDoctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine) 

Diploma in Public Health 
Master of Surgery (E.N.T.) 
Diploma in Laryngology and 
Otology 

Doctor of Medicine (Anae- 
sthesio’ogy) 

Dinlom » in Anaesthesiology 

Diploma in Venereology and 
Dermatology 

Master of Science (Anatomy) 
Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Paedia¬ 
trics) 

Diploma in Child Health 

cfDoctor of Medicine (Ob- 
stetricc and Gynaecology) 
Doctor of Medicine (Radio¬ 
diagnosis) 

Doctor of Medicine (Physio¬ 
logy) 

Diploma in Medical Radio¬ 
logy Diagnosis 
h f Doctor of Medicine 
(Tuberculosis and Chest/ 
Respiratory Diseases) 
Master of Surgery (Ortho¬ 
paedics) 

^Diploma in Ophthalmic 
Medicine and Surgery ... 
JfDoctor of Medicine (Micro¬ 
biology) 

Diploma of Medical Virology 
Diploma in Health Admin¬ 
istration 

kf Master of Surgery (Car- 
dio-Thoracic Surgery) ... 
Master of Surgery (Plastic 
Surgery) 

ifDoctor of Medicine (Der¬ 
matology and Venereo¬ 
logy) 


M B., BS., (Poona). 

M.D. (Mid.), Poona.1 

M.D. (Medicine), Poona. 

M.D. (Pathology). Poona. 

M.D. (Pharm). Poona. 

M.S'. (Surgery), Poona.1 

Ph. D. (Pathology), Poona.1 

D.P.H, (Poona).l 
D.C.P.. Poona. 1 

M.D. (Soc. and Prev. Med.), 
Poona. 

D.P H.. Poona. 

MS. (E.N.T.), Poona. 

D L.O.. Poona. 

M.D. (Anaes.), Poona. 

D.A., Poona. 

D.V.D., Poona. 

M.Sc. (Ana.), Poona 
M.S. (Ana.), Poona 

M.D. (Paed.). Poona 

D.C.H.. Poona.1 
M.D. (Obst. and Gynae.), 
Poona 

M.D (Radio-diagnosis), 

Poona 

M.D. (Physiology), Poona 

D.M.R.D., Poona 1 

M.D. (Tuberculosis and 
Chest/Respiratory Diseases; 

M.S. (Ortho.)1 
D O M.S. 1 

M.D. (Microbiology) 

D.M.V. 

D.H.A.l 

M.Ch. (Card Thorcacic Sur¬ 
gery) 

M.Ch. (Plastic Surg.)l 
M.D. (Derm, and Ven.) 
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Doctor of Medicine (Psy- M.D. (Psy.) 
chiatry) 

Master of Surgery (Ophthal- M S. (Opth.)l 
mology) 


[a] Inserted by S. O. 442, Gaz. of Ind., 1961, Pt. II. S. 3 (ii), p. 507. 

[b] Inserted by S. O. 16S8, ibid, p. 1649. 

[c] inserted by S. O. 640, Gaz. of Ind., 1962, Pt. II, S. 3 (ii), p. 580. 

[d] Inserted by S. O. 1272, Gaz. of Ind., 1963, Pt. II, S. 3 (ii), p. 441. 

[e] Inserted by S. O. 1855, ibid, p. 2105. 

[f] Inserted by S.O. 1950, Gaz. of Ind., 14-7-1973, Pt. II, S. 3 (ii), p. 2434. 

[g] Inserted by S.O. 1918, Gaz. of Ind., 21-6-1975, Pt. II, S. 3 (ii), p. 2212. 

[h] Inserted by S. O. 1779, Gaz. of Ind., 31-7-1976, Pt. II, S. 3 (ii), p. 2642. 

[i] Inserted- by S. O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 

[j] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 

{k] Inserted by S.O. 2670, Gaz. of Ind., 3-10-1981, Pt. II, S. 3 (ii), p. 3306 
[1] Inserted by S O. 2759, Gaz. of % Ind., 24-7-1981, Pt. II, S. 3 (ii), p. 2813. 


Utkal University 


• •• 


Bachelor of Medicine and 
Bache’or of Surgery. 

•‘[Doctor of Medicine (Phar¬ 
macology). 

Diploma in Medical Radio¬ 
logy and Diagnosis. 

Doctor of Medicine (Derma- 
tology and Venereology). 

b | Doctor of Medicine (Pa¬ 
thology) 

Diploma in Clinical Patho¬ 
logy. 

Doctor of Medicine (Physio¬ 
logy). 

Doctor of Medicine (General 
Medicine). 

Master of Surgery (Oto- 
Rhino-Laryngology). 

Master of Surgery (Surgery) 

MDoctor of Medicine (Bio- 
Chemistry). 

I Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Paedia¬ 
trics) 

e fDoctor of Medicine (Sociai 
and Preventive Medicine)... 

f I Doctor of Medicine 

(Radio-diagnosis) 

Doctor of Medicine (Foren- 
s.c Med.cine) 

£[Doctor of Medicine (Radio¬ 
therapy) 

Diploma in Anaesthesio- 

_ i°gy 

Diploma in Child Health ... 

‘•[Master of Surgery (Oph¬ 
thalmology) 

‘fMaster of Surgery (Ortho¬ 
paedics) 


M.B. B.S. (Utkal). 

M.D. (Pharm.t, Utkal 

D.M.R.D., Utkal. 

M.D. (Dermatology & Vene¬ 
reology). 1 

M.D. (Path.). Utkal. 

D.C.P., utkal. 


M.D. (Phy.). utkal. 

M.D. (Genl. Med.), Utkal. 


logy). Utkal. 




(Surg.). Utkal. 1 
Utkal. 1 (Bio - Che mistr y ,, 
MS. (Ana.), Utkal. 


M.D. (Paed.), Utkal. 1 

M Utkaf J 0 ' and Prev ' M «U 
M.D. (Radio-diagnosis). 

M.D. (Forensic Medicine).] 

M.D. (Radio-therapy). 

D.A. 


D.C.H.1 

MS. (Ophth.).l 
MS. (Orth.).] 


a] Inserted by SO. 1657, Gaz. of Ind., i?68, Pt. II, S. 3 (ii), p. 2169. 

b] Inserted by S.O. 1225, Gaz. of Ind., 1970, Pt. II, S 3 (ii) p 1644 

HI 1 r InS 2 tC ? ^ f ° 2364 - G3Z - 0f Ind - 19*6-1971. Pt 'll. S. 3 (ii). p.'3382 

[d] Inserted by S.O. 2632, Gaz. of Ind., 30-9-1972, Pt. II, S. 3 (ii). p . 3673. 
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[c] Inserted by SO. 1950. Gaz. of Ind.. 14-7-1973. Pt. II, S. 3 (ii), p. 2434. 

[f] Inserted by S.O. 2366. Gaz. of Ind.. 7-3 1976, Pt. II. S. 3 (ii), p. 2722. 

[g] Inserted by S.O. 3433. Gaz. of Ind.. 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 

[h] Inserted by S.O. 2699, Gaz. of Ind., 16-9-1978. Pt. II. S. 3 (ii). p. 2465. 

[i] Inserted by S O. 2670, Gaz. of Ind., 3-10-1981. Pt. II, S. 3 (ii), p. 3306. 


Gujarat University 


Bachelor of Medicine and 
Bachelor of Surgery. 

a l Master of Surgery (Ge¬ 
neral Surgery). 

Doctor of Medicine (Medi¬ 
cine & Therapeutics). 

Doctor of Medicine (Obste¬ 
trics & Gynaecology). 

•‘[Doctor of Medicine (Pa¬ 
thology). 

4 (Diploma in Anaesthesia. 

‘•[Diploma in Ophthalmic 
Medicine and Surgery. 

Diploma in Gynaecology and 
Obstetrics. 

Diploma in Paediatrics 

Doctor of Medicine (Paedia¬ 
trics). 

e [ Master of Science (Ana¬ 
tomy). 

Master of Science (Physio¬ 
logy). 

Diploma in Tuberculosis 
Diseases. 

Doctor of Medicine (Anaes¬ 
thesia). 

Master of Surgery (Ortho¬ 
paedics). 

'[Diploma in Medical Radio¬ 
logy & Electrology. 

Diploma in Ophthalmology 

Diploma in Venereal Dis¬ 
eases 

Doctor of Medicine (T.B.). 

K|Doctor of Medicine (Phar¬ 
macology). 

h |Master of -Surgery (Oph¬ 
thalmology). 

Doctor of Medicine (Radio¬ 
diagnosis). 

Master in Surgery (Oto- 
Rhino-LaryngologyJ._ 

Diploma in Oto-Rhino- 
Laryngology. 

Doctor of Medicine (Phar¬ 
macology) 

M Diploma in Psychological 
Medicine 

j|Diploma in Clinical Patho¬ 
logy ••• 

Doctor of Medicine (Social 
and Preventive Medi¬ 
cine) 


M B. B.S. (Gujarat). 

M.S. (General Surgery), 

Gujarat. 

M.D. (Medicine & Therapeu¬ 
tics). Gujarat. 

M.D. (Obst. & Gyn.J 

Gujarat. 1 

M.D. (Pathology). Gujarat. 1 

D.A. (Gujarat). 1 
D O.MS.. Gujarat. 

D.G.O., Gujarat. 

D. Paed., Gujarat. 

M.D. (Paed.), Gujarat.l 

M.Sc. (Anatomy), Gujarat. 

M.Sc. (Physiology), Gujarat. 
T.D.D., Gujarat. 

M.D. (Anaesthesia). Gujarat. 

M.S. (Orth.), Gujarat.l 
D.M.R E.. Gujarat. 

D.O., Gujarat. 

D.V.D., Gujarat. 

M.D. (T.B.), Gujarat. 1 

M.D. (Pharm.), Gujarat.l 

M.S. (Ophth.). Gujarat. 

M.D. (Radio-diagnosis), 

Gujarat. 

M.S. (E.N.T.), Gujarat. 
D.L.O., Gujarat.l 
M.D. (Pharm.), Gujarat. 

D.P.M., Gujarat.l 
D.C.P. 

M.D. (Soc. and Prev. Medi¬ 
cine).! 


[a] Inserted by S.O. 442, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p. 507. 
ib] Inserted by S.O. 640. Gaz. of Ind., 1962, Pt. II, S. 3 (ii), p. 580. 

'cj I.-serted by S.O. 1855, Gaz. of Ind., 1963, Pt. II, S. 3 (u), p. 2105. 

|d j Inserted by S O. 1760, Gaz. of Ind., 5 6-1965, Pt. II, S. 3 (ii), p. 1959. 
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[e] Inserted by S.O. 383. Gaz. of Ind., 1967, Pt. II, S. 3 (ii). 

[f] Inserted by S.O. 2359, Gaz. of Ind., 21-6-1969, Pt. II, S. 

[g] Inserted by S.O. 2365, Gaz. of Ind., 19-6-1971, Pt. II, S. 

[h] Inserted by SO. 2368. ibid, p. 3389. 

[i] Inserted by S.O. 2465, Gaz. of Ind., 2-8-1975, Pt. II, S. 3 

[j] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 


Abbreviation fdf 
registration 

p. 244. 

3 (ii). p. 2477. 

3 (ii). p. 3385. 

(ii), p. 2870. 

3 (ii), p. 3893. 


Nagpur University 


Bachelor of Medicine and 
Bachelor of Surgery. 

•■[Master of Science (Ana¬ 
tomy). 

Doctor of Medicine (Medi¬ 
cine). 

'■(Doctor of Medicine (Phar¬ 
macology). 

Doctor of Medicine (Preven¬ 
tive and Social Medicine) 

l '[ Doctor of Medicine (Phy¬ 
siology). 

Diploma in Ophthalmo¬ 
logy) 

"IMaster of Surgery (Oph¬ 
thalmology) 

Doctor of Medicine (Patho¬ 
logy and Bacteriology). 

■■[Master of Surgery (Ana¬ 
tomy) 

f [Dipioma in Anaesthesio¬ 
logy 

Diploma in Child Health ... 

«I Diploma in Tuberculosis 
Diseases 

Diploma in Medicine (Ob¬ 
stetrics and Gynaeco¬ 
logy) 

Diploma in Obstetrics and 
Gynaecology 

Diploma in Orthopaedics ... 

"[Dictor of Medicine (Bio- 
Chemistry) 

Doctor of Medicine (Physio¬ 
logy) 

Master of Surgery (Ophthal¬ 
mology) 

Diploma in Ophthalmic 
Medicine and Surgery ... 

Master of Surgery (Ortho¬ 
paedics) 

Master of Surgery (Plastic 
Surgery) 

Doctor of Medicine (Anaes- 
thesiology) 

'[Diploma in Tuberculosis 
and^Chest Diseases 

JfDoctor of Medicine (Micro¬ 
biology) 


MB.. B.S., Nagpur. 

MS. (Anatomy), Nagpur. 

M.D. iMed.), Nagpur. 

M.D. (Pharm.), Nagpur. 

M.D. (Preventive and So 
cial Medicine), Nagpur.] 

M D. tPhy.), Nagpur. 

DO.. Nagpur.] 

IvI.S. (Ophth.), Nagpur. 

M.D. (Path, and Bact.), 
Nagpur. ] 

M.S. (Ana.), Nagpur ] 

D.A., Nagpur. 

D.C.H., Nagpur.] 

D.T.D., Nagpur 

M.D. (Obst. and Gynae.), 
Nagpur. 

D.G O.. Nagpur. 1 
D.Orth. 

M.D. (Bio-Chem.) 

M.D. (Phy.) 

MS. (Ophth.) 

D.O.M.S. 

M S. (Ortho.) 

M.Ch. (Plastic Surgery). 
M.D. (Anaesth.).l 
D.T.C.D. ] 

M.D. (Micro.) 


This qualification shall be a 
recognised medical qualifi¬ 
cation when granted on or 
before 30th April. 1981.1 

^Master of Surgery (Gene- M.S. (Gen. Surg.).l 
ral Surgery) 


i 


[a] Inserted by S.O. 3458, Gaz. of Ind., 

b] Inserted by S.O. 1657, Gaz. of Ind.] 

c] Inserted by S.O. 2095, Gaz. of Ind., 

d] Inserted by S.O. 2365, Gaz. of Ind., 
, e]. Inserted by S.O. 2028, Gaz. of Ind., 


1962, Pt. II, S. 3 (ii), p. 3766. 
11-5-1968, Pt. II, S. 3 (ii), p. 2189. 

15-6-1968, Pt. II. S. 3 (ii), p. 2960. 

19-6-1971, Pt. II, S. 3 (ii), p. 3385. 

30-9-1972, Pt. II, S. 3 (ii), p. 3671. 
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[f] Inserted by SO. 2031, Gaz. of Ind. f 21-7-1973. Pt. II, S. 3 (ii), p. 2498. 

[g] Inserted by S.O. 2465, Gaz. of Ind., 2-8-1975. Pt. II, S. 3 (ii),’ p. 2870. 

[h] Inserted by S O 3433. Gaz. of Ind., 5-11-1977. Pt. II, S. 3 (ii), p. 3893. 

[i] Inserted by SO. 898, Gaz. of Ind., 5-4-1980. Pt. II, S. 3 (ii), p. 1002. 

[j] Inserted by S.O. 2450. Gaz. of Ind., 20 9-1980. Pt. II, S. 3 (ii), p. 3292 

Ik] Inserted by S.O. 2670. Gaz. of Ind.. 3-10-1981, Pt. II, S. 3 (ii). p. 3306. 


Osmania University 


Bachelor of Medicine and 
Bachelor of Surgery. 

a (Diploma in Anaesthesio¬ 
logy 

Diploma in Medical Radio¬ 
logy 

Master of Surgery (General 
Surgery). 

Master of Surgery (Oph¬ 
thalmology). 

Doctor of Medicine (General 
Medicine). 

‘•[Doctor of Medicine (Pa¬ 
thology) 

Doctor of Medicine (Micro¬ 
biology). 

Doctor of Medicine (Physio¬ 
logy). 

Doctor of Medicine (Bio¬ 
chemistry). 

Doctor of Medicine (Phar¬ 
macology). 

Doctor of Medicine (Foren¬ 
sic Medicine). 

Doctor of Medicine (Anaes¬ 
thesiology). 

Diploma in Public Health. 

c '| Diploma in Child 
Health 

Master of Surgery (Oto- 
Rhino-Laryngology) 

c, lMaster of Surgery (Ana¬ 
tomy) 

Diploma in Ophthalmology... 

Diploma in Oto-Rhino- 
Laryngology 

(•'[Diploma in Venereology ... 

Doctor of Medicine (Radio- 
Therapy) 

Diploma in Forensic Medi¬ 
cine 

Master of Surgery (Paedia¬ 
tric Surgery) 

f |Master of Surgery (Neuro- 
Surgery) 


M.B., B.S., (O'mania). 

D.A., Osmania. 

D.M.R.. Osmania. 

M.S. (Gen. Surg.), Osmania. 

M.S. (Ophth.). Osmania. 

M.D. (Gen. Med.), Osmania. 1 

M.D. (Path.), Osmania. 

M.D. (Microbiology), Osma¬ 
nia. 

M. D. (Physiology), Osma¬ 
nia. 

M.D. (Biochemistry), Osma¬ 
nia. 

M.D, (Pharm.), Osmania. 

M.D. (Forensic Medicine), 
Osmania. 

M.D. (Anaes.), Osmania. 

D.P.H., Osmania. 1 
D.C H. Osmania. 

M.S. (E.N.T.), Osmania.l 

M.S. (Anat.) 

DO. 

D.LO.l 

D.V. 

M.D. (Rad. Therapy) 

D.F.M. 

M.Ch. (Paed. Surg).l 
MCh. (Neuro-Surgery. 1 


[a] Inserted by S.O. 1957, Gaz. of Ind., 11-5-1968, Pt. II, S. 3 (ii), p. 2189. 

[b] Inserted by SO. 2359, Gaz. of Ind., 21-6-1969, Pt. II, S. 3 (ii), P. 2477 

[c] Inserted by S.O. 2465, Gaz. of Ind.. 2-8-1973, Pt. II, S. 3 (ii), p. 2870. 

[d] Inserted by S.O. 2450, Gaz. of Ind., 20-9-1980, Pt. II, S. 3 (ii), P. 3292. 

[e] Inserted by S.O. 2670, Gaz. of Ind., 3-10-1981, Pt. II, S. 3 (ii), p. 3306. 

[fJ Inserted by SO. 3828, Gaz. of Ind., 8-10-1983, Pt. II. S. 3 (ii). p. 3903. 


University of Mysore 


Bachelor of Medicine and 
Bachelor of Surgery. 


n |Diploma in Psychological 
Medicine. 


MB., B.S. (Mysore). 1 
This qualification shall be a 
recognised qualification 
only when granted after 
the 31st December. 1932. 
DP.M. (Mysore). 1 


« 
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^[Doctor of Medicine (Gene¬ 
ral Medicine) 

Master of Surgery (General 
Surgery) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Diploma in Gynaecology and 
Obstetrics 

Master of Surgery (E.N.T.)... 

Diploma in Oto-Rhimo 
Laryngology 

‘•[Doctor of Medicine (An¬ 
aesthesiology) 

Doctor of Medicine (Patho¬ 
logy) 

Diploma in Tuberculosis and 
Chest Diseases 

Doctor of Medicine (Micro¬ 
biology) 

Diploma in Orthopaedics ... 

d (Diploma in Anaesthesio¬ 
logy 


M.D. (Genl. Med.), Mysore. 

M.S. (Genl. Surg ), Mysore. 

M.D. (Obst. and Gynae), 
Mysore. 

D.G.O., Mysore. 

M.S. (E.N.T.). Mysore. 
D.L.O., Mysore.] 

M.D. (Anaesthesiology), 
Mysore. 

M.D. (Path.), Mysore. 

D.T.C.D., Mysore. 

M.D. (Microbiology). Mysore. 

D. Ortho. Mysore. 1 
DA] 


f.r] Inserted by S.O. 1957, Gnz. of Ind., 11-5-1968, Pt. II. S. 3 (ii), p. 2189. 
lb] Inserted by S.O. 1950, Gaz. of Ind., 14-7-1973, Pt. II, S. 3 (ii), p. 2434. 
(c] Inserted by S.O. 2465, Gaz. of Ind., 2-0-1975, Pt. II, S. 3 (ii), p. 2870 


[d] Inserted by S. 

University of Rajputana 


i: 


. 2670, Gaz. of Ind., 3-10-1981. Pt. 

... Bachelor of Medicine and 
Bachelor of Surgery 

“[Master of Surgery' in 
General Surgery. 

Doctor of Medicine and 
Therapeutics. 

Doctor of Medicine in Pa¬ 
thology and Bacterio¬ 
logy. 

Master of Science in Physio¬ 
logy. 

Master of Science in Medical 
Pharmacology. 

“[Master of Science in Medi¬ 
cal Anatomy. 

c [Master of Surgery (Oph¬ 
thalmology). 


II. S. 3 (ii). p. 3306. 

M.B., B.S, Rajputana. 

M.S. ( Gen. Surg). Raj¬ 
putana. 

M.D. (Med. and Thera.), 
Rajputana. 

M.D. (Path, and Bacterio¬ 
logy). Rajputana. 

M.Sc. (Physiology). Raj¬ 
putana. 

M.Sc. (Med. Pharm.), Raj¬ 
putana.] 

M.Sc. (Medical) Anatomy), 
Rajputana. 1 

M.S. (Ophth.), Rajputana.] 


a] Inserted by S.O. 969, Gaz. of Ind., 1959, Pt. II, S. 3 (H), p 1059 

b] Inserted by S.O. 442, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p 507 
[c] Inserted by S.O. 1698, Gaz. of Ind., Ibid, p. 1649 


University of Rajasthan 


Bachelor of Medicine nnd 
Bachelor of Surgery. 

Master of Surgery in Gene¬ 
ral Surgery. 

Doctor of Medicine in Medi¬ 
cine and Therapeutics. 

Doctor of Medicine In 
Pathology and Bacterio¬ 
logy. 

Master of Science in Phy¬ 
siology. 

Master of Science (Medical) 
(Pharmacology). 


M B.. B.S.. Rajasthan. 

MS. (Gen. Surg.). Rajas¬ 
than. 

M.D. (Med. and Thera), 
Rajasthan. 

M.D. (Path, and Bacterio¬ 
logy). Rajasthan. 

M.Sc. (Physiology). Rajas¬ 
than. 

M.Sc. (Medical) (Pharmaco¬ 
logy). Rajasthan. 


"A” i D the citations stands for AIR 
tVol; 25] 4 A. M. 20 
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u I Master of Science in Me¬ 
dical Anatomy. 

■'[Master of Surgery (Oph¬ 
thalmology.) 


‘‘[Master of Surgery (Ob¬ 
stetrics & Gynaecology). 

‘■[Master of Science (Medi- 
Pathology). 

Master of Surgery (Ortho- 
paedics). 

Doctor of Medicine (Paedia¬ 
trics). 

e [ Doctor of Medicine (So 
cial & Preventive Medi¬ 
cine). 

r [Diploma in Medical Radio¬ 
logy and Electrology. 

Diploma in Anaesthesiology. 

«|Doctor of Medicine (Phar¬ 
macology). 

hfMaster of Surgery (Ana¬ 
tomy) 

Diploma in Tuberculosis 
and Chest Diseases 

Doctor of Medicine (Physio¬ 
logy 

Master of Surgery (Oto- 
rhino-Laryngoiogy) 

■(Doctor of Medicine (Anaes¬ 
thesiology) 

Master in Surgery (Anaes- 
sthesiology) 

Diploma in Medical Radio¬ 
logy Diagnosis 

Doctor of Medicine (Radio¬ 
logy) 


JlDiploma in Public Health 
k [Diploma in Obst. and 
Gynae. 


M.Sc. (Medical) (Anatomy), 
Rajasthan. 1 

MS. (Ophth.), Rajasthan.1 
These qualifications shall be 
recognised medical quali¬ 
fications only when grant¬ 
ed on or after the 1st of 
July. 1957. 

M.S. (Obst. & Gyn.) 
Rajasthanll 

M.Sc. (Medl. Path.), Rajas¬ 
than. 

MS. (Orth.). Rajasthan. 

M.D. (Paed.), Rajasthan. 1 

M.D. (Social & Preventive 
Medicine). Rajasthan. 1 

D.M.R.E., Rajasthan. 

D.A.. Rajasthan. 1 
M D. (Pharm.), Rajasthan.1 

MS. (Ana.). Rajasthan 

D.T.C.D., Rajasthan ^ _ 

M.D. (Phy.), Rajasthan 

M.S. (Oto-rhino-laryngo- 
logy). Rajasthani 
M.D. (Anaes.) 

MS. (Anaes.) 

D.M.R D. 

M.D. (Radiology) 

This qualification shall be 
recognised medical quali¬ 
fication when granted be¬ 
fore 30th April, 1979.1 

D.P.H.l 

D.G.O.l 


[a] Inserted by S. O. 

[b] Inserted by S. O. 

[c] Inserted by S. O. 
[d ] Inserted by S. O. 

[e] Inserted by S. O. 

[f] Inserted by S. O 

[g] Inserted by S. O. 
|h] Inserted by S. O. 
[i ] inserted by S. O. 
[j] Inserted by S. O. 
[. i Inserted by S. O. 

Travancore University. 


442, Ga 2 . of Ind., 1961, Pt. II, S. 3 (ii), p. 507. 

1698 Gaz. of Ind., ibid, p. 1649. 

2303. Gaz. of Ind., 24-7-1965, Pt. II, S. 3 (ii), P • 2543. 
1657, Gaz. of Ind., 11-5-1968, Pt. II, S. 3 (U), P- 2189. 

2096 Gaz. of Ind., ibid, p. 2960. 

2359. Gaz. of Ind.. 21-6-1969, Pt. II. S. 3 (ii). P. 2477. 
1225. Gaz. of Ind., 21-3-1970. Pt. II. S. 3 (ii). P- 1644. 
2132, Gaz. of Ind.. 4-8-1973. Pt. II, S. 3 (ii), P- 2678. 
2699, Gaz. of Ind., 16-9-1978. Pt. II, S. 3 (ii), p. 2465. 
898, Gaz. of Ind., 5-4-1980, Pt. II. S. 3 (ii), P 1002 
2670. Gaz of Ind.. 3-10-1981. Pt. II. S. 3 (ii), P- 3292. 

Bachelor of Medicine & M B B S.. Travancore. 
Bachelor of Surgery. 


[The Indian] Medical Council Act, 1956 


University or Medical 
Institution 


Recognised medical 
qualification 


[Sch I] 307 

Abbreviation for 
registration 


University of Kerala. 


Bachelor of Medicine & 
Bachelor of Surgery. 

^[Doctor of Medicine- (Me¬ 
dicine). 

Master of Surgery (Sur¬ 
gery). 

Doctor of Medicine (Ob¬ 
stetrics & Gynaecology). 

Diploma in Gynaecology 
and Obstetrics. 

bfDoctor of Medicine (Path¬ 
ology). 

Doctor of Medicine (Physio¬ 
logy). 

Diploma in Child Health. 

‘[Doctor of Medicine (Ana¬ 
tomy). 

Diploma in Public Health. 

d (Doctor of Medicine (Bio¬ 
chemistry) 

e fDoctor of Medicine (Phar¬ 
macology) 

f [ Diploma in Anaesthesio¬ 
logy 

Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Ortho¬ 
paedics) 

Diploma in Orthopaedics ... 

Diploma in Oto-rhino-lar- 
yngology 

Master of Surgery (Ophthal¬ 
mology) 

Diploma in Ophtha’mology 

^[Doctor of Medicine (Pae¬ 
diatrics) 

Diploma in Psychological 
•Medicine 

Doctor of Medicine (Foren¬ 
sic (Medicine) 

Master of Surgery (Paedia¬ 
tric Surgery) 

h [Doctor of Medicine (Anaes¬ 
thesiology) 


M.B.B.S., (Kerala). 

M.D. (Med.), Kerala. 

M.S. (Surg.), Kerala. 

M.D. (Obst. & Gyn.), 

Kerala. 

D.G.O.. Kerala. 1 

M.D. (Path.), Kerala. 

M.D. (Phy.), Kerala. 

D.C.H., Kerala. 1 
M.D. (Ana.), Kerala. 

D.P.H., Kerala. 1 
M.D. (Biochemistry), 

Kerala 1 

M.D. (Pharm.)l 
D.A. 

M.S. (Anatomy) 

M.S. (Ortho.) 

D. Ortho. 

D.L.O. 

M.S. (Ophthal.) 

D.O.l 

M.D. (Paed.) 

D.P.M. « 

M.D. (Forensic Medicine) 
M.Ch. (Paed. Surgery)l 
M.D. (Anaes.)l 


a] Inserted by S. O. 1855, Gaz. of Ind., 1963, Pt. II, S. 3 (ii), p. 2105. 

b] Inserted by S.O. 1657, Gaz. of Ind., 11-5-1968, Pt. II, S. 3 (ii), p. 2189 

c] Inserted by S. O. 2859, Gaz. of Ind., 24-5-1969. Pt. II, S. 3 (ii), p 2477 

d] Inserted by S. O. 2628, Gaz. of Ind, 30-9-1972, Pt. II, S. 3 (ii), p.' 3671 

e] Inserted by S. O. 2779, Gaz. of Ind, 31-7-1976, Pt. II, S. 3 (ii), p. 2642 

f] Inserted by S.O. 3433, Gaz. of Ind, 5-11-1977, Pt. II, S. 3 (ii) p. 3893 

g] Inserted by S. O. 2699, Gaz. of Ind, 16-9-1978, Pt. II, S. 3 (ii) p 2465 

h] Inserted by S.O. 2670, Gaz. of Ind, 3-10-1981, Pt II, S. 3 (ii).’ p! 3306^ 

•fM.S. University of Baroda. Bachelor of Medicine 

Bachelor of Surgery, 
bf Doctor of Medicine. 

Master of Surgery. 

Master of Science in Phy¬ 
siology. 

^Diploma in Anaesthesia. 

Doctor of Medicine (Patho¬ 
logy). 

Diploma in Oto-Rhino- 
. Laryngology. 

dfDoctor of Medicine (Phar¬ 
macology). 


& •• M.B.B.S., (Baroda). 

M.D, (Medicine). 

M.S, (Surgery). 

M.Sc, (Physiology).] 

D.A, Baroda. 

M.D. (Path.). Baroda. 

D.L.O., (Baroda).] 

M.D. (Pharrn.). Baroda 
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M tomy) ° f ScienCC ,Ana ' MSc - (Anatomy). Baroda. 


Doctor of Medicine (Ob- 
sletrics A: Gynaecology). 

Diploma in Gynaecology 

and Obstetrics. 

♦'(Master of Surgery (Ortho 
paedics). 

HDiploma in Paediatrics. 

Diploma in Dermatology 

and Venereology. 

Diploma in Tuberculosis 
Diseases. 

Diploma in Clinical Patho- 
r logy. 

sfDoctor of Medicine (So¬ 
cial & Preventive Medi¬ 
cine). 


M.D. (Obst. & Gyn), 
Baroda. 

D G O. Baroda. 1 

M S. (Orthopaedics). Baroda.| 

D Paed., Baroda. 

D. V. & D.. Baroda. 

TDD. Baroda. 

D C P.. Baroda. 1 

M.D. (Social & Preventive 
Medicine). Baroda. 


Diploma in Ophthalmology. DO.. Barodal 
I Doctor of Medicine <Pae- m.D (Paed). Baroda.l 
diatrics). 

•I Master of Surgery (Oto- MS. (Oto-Rhino-Larvngo 
Rhino-Laryngology). logy). Barodal 

JIMaster of Surgery (Ana- MS. (Ana.). Baroda 
lomyi 


Diploma in Child Health ... 

K lDoctor of Medicine (Ra¬ 
dio-Diagnosis) 

Master ot Surgery (Ophthal¬ 
mology) 

•[Diploma in Medical Radio¬ 
diagnosis 

mjDoctor of Medicine (Phy¬ 
siology) 

n |Doctor of Medicine (Ana- 


D.C.H.. Barodal 
M.D. (Radio-diagnosis). 

Baroda 

MS. (Ophthalmology), 

Baroda1 
DMR.D.I 

M.D. (Physiology)l 
M.D. (Anaes.)l 


esthesia) 


b 


‘■'[Diploma in Public Health D.P.H.l 


[a] Substituted by S.O. 347, Gaz. of Ind., 1962, Pt. II, S. 3 (ii), p. 333. 

[b Inserted by S. O. 79, Gaz. of Ind., 1959, Pt. II, S. 3 (ii). p. 104. 

[c Inserted by S. O. 442, Gaz. of Ind., 1961, Pt. II. S. 3 (ii), p. 507. 

[d] Inserted by S.O. 3458, Gaz. of Ind., 1962. Pt. II, S. 3 (ii), p. 3766. 

|e] Inserted by S. O. 383, Gaz. of Ind., 4-2-1967, Pt. II, S. 3 (ii), p. 244. 

jf] Inserted by S.O. 1657, Gaz. of Ind., 11-5-1968, Pt. II, S. 3 (ii), p 2189. 

[g] Inserted by S. O. 2359, Gaz. of Ind., 23-6-1969, Pt. II. S. 3 (ii). p. 2477. 

[hj Inserted by S.O. 1225, Gaz. of Ind., 1970, Pt. II, S. 3 (ii), p. 1644. 

ij Inserted by S. O. 2364, Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p. 3382. 

j] Inserted by S.O. 2031, Gaz. of Ind., 21-7-1973, Pt. II, S. 3 (ii), p. 2498. 

k] Inserted by S.O. 2465, Gaz. of Ind., 2-8-1975, Pt. II, S. 3 (ii), p. 2870. 

l] Inserted by S. O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2723. 
mj Inserted by S.O. 4101, Gaz. of Ind., 6-11-1976, Pt. II, S. 3 (ii), p. 3822. 
n] Inserted by S. O. 2699. Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 2465. 

[o] Inserted by S.O. 8$), Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 

“[Maharshi Dayanand Uni- Master of Surgery (General M.S. (General Surgery) 
versify. Surgery) 

Bachelor of Medicine and M.B.B.S. 

Bachelor of Surgery 
Diploma in Child Health ... D.C.H. 

Master of Surgery (Ortho- M.S. (Ortho.) 

paedics) ••• 

Doctor of Medicine (Paedia- M.D. (Paed.) 
tries) 

Doctor of Medicine (Der- M.D. (Derm, including Ven. 
rmtology including Ven. and Leprosy) 

and Leprosy) 
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Master of Surgery (Ophthal¬ 
mology 

Master of Surgery (E.N.T.) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) 

Dipioma in Anaesthesio¬ 
logy 

Doctor of Medicine (Soc. 
and Prev. Medicine) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Medi¬ 
cine) 

b fDiploma in Orthopaedics 

Doctor of Medicine (Micro¬ 
biology) 

Doctor of Medicine (Anaes¬ 
thesiology) 

'[Doctor of Medicine (Ra¬ 
dio-Diagnosis) 

Doctor of Medicine (Phy¬ 
siology) 

Diploma in Ophthalmic 
Medicine and Surgery ... 

Diploma in Veneral Diseases 

dfDoctor of Medicine (Bio¬ 
chemistry) 


M.S. (Ophth.) 

M.S. (ENT.) 

M.D. (Obst. and Gynae.) 

D. A. 

M.D. (Soc. and Prev. Medi¬ 
cine) 

M.D. (Path ) 

M.D. (Medicine)l 

DO. Orth. 

M.D. (Microbiology) 

M.D. (Anaes.)l 

M.D. (Radio-Diag.) 

M.D. (Phy.) 

D.O.MS. 

D.V.D.l 

M.D. (Biochem.il 


(a] Inserted by S.O. 2699. Gaz. of Ind„ 16-9-1978, Pt II. S. 3 (ii), p. 2465. 

(b] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 

(c] inserted by S. O. 2450. Gaz. of Ind., 20-9-1980, Pt. If, S. 3 (ii), p. 3292. 
[dj Inserted by S.O. 2670. Gaz. of Ind., 3-10-1981. Pt. II, S. 3 (ii), p. 3306, 


•fKarnatak UnlvcrsMy. 


Bachelor of Medicine St 
Bachelor of Surgery. 

b fDoctor of Medicine (Phar¬ 
macology) 

'fDoctor of Medicine (Phy¬ 
siology) 

Diploma in Clinical Patho¬ 
logy 

'■[Doctor of Medicine (Pae¬ 
diatrics) 

Diploma in Child Health ... 

Doctor of Medicine (Gene- 
neral Medicine) 

Master of Surgery (Gene¬ 
ral Surgery) 


M.B.B.S., Karnataka. 1''' 
M.D. (Pharmacology)l 
MD. (Physiology) 

D.C.P.] 

M.D. (Paediatrics) 

D.C.H. 

M.D. (Gen. Med.) 

M.S. (Genl. Surgery)! 


[a] Inserted by S. O. 2632, Gaz. of Ind., 1958. Pt. II, S. 3 (11), p. 2901. 

[b] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii). p. 3893. 

[c] Inserted by S.O. 2450. Gaz. of Ind., 20-9-1980, Pt. II, S. 3 (ii), p. 3292. 

[d] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 


‘lAllgarh University 


Diploma in Ophthalmology 
D.O. (Dip. in Ophthalmo¬ 
logy). 


This qualification shall be 
a recognised medical qua¬ 
lification under this Sche¬ 
dule only when it is held 
by a person holding any 
other medical qualifica- 
mv ;: ., . .. - , tton specWrf in. .this 

Wlrswe 4 tea, 195# , Pt , 
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University or Medical 
Institution 

"{Jabalpur University 


Recognised medical 
qualification 

Bachelor of Medicine & 
Bachelor of Surgery. 

Master of Surgery (Obste¬ 
trics and Gynaecology). 

b f Doctor of Medicine (Gen¬ 
eral Medicine). 

Doctor of Medicine (Phar¬ 
macology). 

r f Doctor of Medicine (Anaes¬ 
thesiology). 

Doctor of Medicine (Paedia¬ 
trics). 

d fDoctor of Medicine (Path¬ 
ology) 

Diploma in Child Health... 

Master of Surgery (E N.T.) 

Doctor of Medicine (Phy¬ 
siology) 

^Master of Surgery (Sur- 
fiery) 

'[Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Radio¬ 
logy) ' ‘ • ... 


Abbreviation for 
_registration 

M.B.B.S., Jabalpur.l 

M S. (Obst. & Gyn.). Jabal¬ 
pur. 

M.D. (Genl. Med ). Jabal¬ 
pur. 

M.D. (Pharm.). Jabalpur.l 
M.D. (Anaes.). Jabalpur. 
M.D. (Paed.). Jabalpur.l 
M.D. (Pathology) 

D.C.H 

MS. (E.N.T.) 

M.D. (Phy.)l 

MS. (Surgery)l 

MS. Anat.) 

M.D. (Radiology) 

This qualification shall be a 
recognised medical qualifi¬ 
cation when granted on or 
before 30th April. 1981. 



Inserted 

Inserted 

Inserted 

Inserted 

Inserted 

Inserted 


by S. O. 3458, Gaz. of Ind., 1962, Pt. II, S. 3 (ii), p. 3766. 
by S. O. 1657, Gaz. of Ind., 11-5-1968, Pt. II, S. 3 (ii), p. 2189. 
by S. O. 2364, Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p. 3382. 
by S.O. 2779, Gaz. of Ind., 31-7-1976. Pt. II, S. 3 (ii). p. 2642. 
by S.O. 2699, Gaz. of Ind., 16-9-1978, Pt. II. S. 3 (ii), p. 2465. 
by S. O. 2450. Gaz. of Ind., 20-9-1980. Pt. II. S. 3 (ii), p. 3292. 


a rSri. Venkateshwar Univer 
sity. 


Bachelor of Medicine and 
Bachelor of Surgery. 

b f Doctor of Medicine (Gen¬ 
eral Medicine). 

Master of Surgery (General 
Surgery) 

^[Diploma in Clinical Path¬ 
ology 

(, [Doctor of Medicine (Phy¬ 
siology 

Master of Science (Physio¬ 
logy) 

^Master of Science (Ana¬ 
tomy) 

Master of Science (Ana¬ 
tomy) 

'(Doctor of Medicine (Bio¬ 
chemistry) 

Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Path¬ 
ology) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 


M.B.BS, Venkateshwar.l 

M.D. (Genl. Med.), Ven¬ 
kateshwar. 

M.S. (Genl. Surg), Ven¬ 
kateshwar.l 

D.C P , Venkateshwaral 

M.D. (Physiology). Venkate- 
shwara 

M.Sc. (Physiology) Venkate¬ 
shwaral 

M.Sc. (Anatomy) 

M S. (Anatomy)l 

M.D. (Bio-chem.) 

M.D. (Pharmacology) 

M.D. (Pathology) 

M.D. (Obst. and Gynae.) 

This qualification shall be 
recognised medical .quali¬ 
fication when granted be¬ 
fore the 30th April, 1978. 


t 


gfDiploma in Anaesthesio- D.A.l 
logy 


[a 1 • Inserted by S.O. 1855, Gaz. of Ind., 1963, Pt II, S. 3i (U), P- 21 °5- 
[b] Inserted by S. O. 2364, Gaz. of Ind., 19-6-71, Pt. II, S. 3 (ii), p. 3382. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation £or 
registration 


[c] Inserted by S.O. 2031, Gaz. of Ind., 21-7-1973, Pt. II. S. 3 (ii), p. 2498. 

[d] Inserted by S. O. 2465, Gaz. of Ind., 2-8-1975, Pt. II, S. 3 (ii), p. 2870. 

[el Inserted by S. O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

[f] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 

[g] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 


•[Punjabi University ... Bachelor of Medicine and M.B.B.S., Punjabi.1 

Bachelor of Surgery. 

b fDoctor of Medicine (Medi- M.D. (Medicine). Punjabi. 1 
cine). 

c fDoctor of Medicine (Phy- M.D. (Phy.), Punjabi, 
siology). 

Master of Surgery (General MS. (Genl. Surg.), Punjabi. 
Surgery). 

Doctor of Medicine (Oph- M.D. (Ophth.), Punjabi.l 
thalmology). 

d fDiploma in Ophthalmic D.O.M S„ Punjabil 
Medicine and Surgery ... 

e [Master of Surgery (Anaes- M S. (Anaes.). Punjabi 
thesiology) 

Doctor of Medicine (Obste : m.D. (Obst. and Gynae.), 
tries and Gynaecology) Punjabi 

Diploma in Obstetrics and D.G.O. Punjabi 
Gynaecology 

Master of Surgery (Ortho- M.S. (Orth.), Punjabi 

- • paedics) ....... • 

Doctor of Medicine (Paedia- M.D. (Paed.). Punjabi 
.. tries) .... 

Diploma in Child Health... D.C.H., Punjabil 

'[Master of Surgery (Oto- M.S. (Oto-laryngology), Pun- 

laryngology) • ...;■ iabil 

sfMaster of Surgery (Ana- M.S. (Anatomy) Punjabil 

tomy) 

h [Doctor of Medicine (Path- M.D. (Path, and Micro.)l 

ology and Microbiology) 

if Doctor of Medicine (So- M.D. (Soc. and Prev. Medi- 
cial and Preventive Medi- cine 

cine) 

Doctor of Medicine (Der- M.D. (Derm, and Ven.)l 

matology and Venereo- . 
logy) 

JfDiploma in Anaesthesio- D.A.l 

logy 


[a] Inserted by 1855, S. O. Gaz. of Ind., 1963, Pt, II, S. 3 (ii). p. -2105. 

[b] Inserted by S.O. 2096, Gaz. of Ind., 1964, Pt. II, S. 3 (ii),.p. 2501. 

[cj Inserted by S. O. 2364, Gaz. of Ind., 19-6-1971, Pt. II, S, 3 (ii), p. 3382.’ 

[d] Inserted by S.O. 2632, Gaz. of Ind., 30-9-1972, Pt. II, S. 3 (ii), p. 3673. 

[e] Inserted by S. O. 1949, Gaz. of Ind.. 14-7-1973, Pt II, S. 3 (ii), p. 2433; 

[f] Inserted by S. O. 2516, Gaz. of Ind., 28-9-1974, Pt. II, S. 3 (ii) p 2794 

[gj Inserted by S.O. 1918, Gaz. of Ind., 21-6-1975, Pt. II, S. 3 (ii)', p.’ 2212. 

[h] Inserted by S.O. 2779, Gaz. of Ind., 31-7-1976, Pt. II, S. 3 (ii), p. 2642. 

[i] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977. Pt. II, S. 3 (ii), p. 3893. 

[j] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt II, S. 3 (ii), p. 1002. 


•[University of Indore 


• • • 


Bachelor of Medicine and 
Bachelor of Surgery. 

Doctor of Medicine (Physio¬ 
logy). 

Doctor of Medicine (Phar¬ 
macology). 

Doctor of Medicine (Patho¬ 
logy). 


MB., B.S., Indore. 
M.D. (Phy.), Indore. 
M.D. (Pharm.), Indore. 
M.D. (Path.), Indore. 
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University or Medical 
Institution 
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Recognised medical Abbreviation for 

Qualification registration 


Doctor of Medicine (Medi¬ 
cine). 

Master of Surgery (General 
Surgery). 

Master of Surgery (Ana¬ 
tomy). 

Master of Surgery (Obste¬ 
trics and Gynaecology). 

Master of Surgery (Ophthal¬ 
mology). 

Doctor of Medicine (Paedia¬ 
trics). 

Diploma in Ophthalmic 
Medicine and Surgery. 

Diploma in Child Health. 

Diploma in Tuberculosis 

Diseases. 

MDoctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine). 

'(Diploma in Clinical Pal ho- 
logy. 

Master of Surgery (Ortho¬ 
paedics). 

^/Diploma in Tuberculosis 
and Chest Diseases 

Master of Surgery (Oto- 
rhino-Larvngology) 

°(Diploma in Laryngology 
and Otology 

Doctor of Medicine (Radio¬ 
diagnosis) 

Diploma in Anaesthesia ... 

ffDoctor of Medicine (An¬ 
aesthesiology) 


M.D. (Med.), Indore. 

M S. (Gen. Surg.), Indore. 

M-S. (Anatomy), Indore. 

M S. (Obst. & Gyn.). Indore 

MS. (Ophth ), Indore. 

M.D. (Paediatrics). Indore. 

D.O.M S., Indore. 

D.C.H., Indore. 

T.D.D., Indorc.l 

M.D (Social & Preventive 
Medicine). Indore. 

D.C.P., Indore. 

MS. (Orth.). Indore. 1 

D.T.C.D., Indore. 

M.S. (Oto-rhino-Laryngo* 
logy). Indore.l 

D.L.O. 

M.D. (Radio-diagnosis). 

D.A., Jiwaji.l 
M.D. (Anaes.)l 


(a) Insertcd by S.O. 620. Gaz. of Ind. 20-2-1965, Pt. II, S. 3 di). p. 693. 

(b) Inserted by S.O. 383. Gaz. of Ind., 1-2-1967, Pt. II, S. 3 di), p. 244. 

[c] Inserted by S.O. 2365, Gaz. of Ind., 19-6-1971. Pt. II, S. 3 (ii). p. 3385. 

[d] Inserted by SO. 2632, Gaz. of Ind.. 30-9-1972. Pt. II. S. 3 (ii). p. 3673. 

[c] Inserted by S.O. 898. Gaz. of Ind. 5-4-1980, Pt. II. S. 3 (ii). p. 1002. 

|f] Inserted by SO. 2670. Gaz. of Ind., 3-9-1981. Pt. II, S. 3 (ii), p. 3306. 


*[Jiwaji University 


Flachclor of Medicine and 
Bachelor of Surgery. 

Doctor of Medicine (Physio¬ 
logy). 

Doctor of Medicine (Phar¬ 
macology'). 

Doctor of Medicine (Patho¬ 
logy). 

Doctor of Medicine (Medi¬ 
cine). 

Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Sur¬ 
gery) 

Master of. Surgery (Obste¬ 
trics and Gynaecology). 

Master of Surgery (Ophthal¬ 
mology). 


M B PS., Jiwaji. 

M.D. (Phy.L Jiwaji. 

M. D. (Pharm ), Jiwaji. 

M.D. (Path). Jiwaji. 

M.D. (Med.), Jiwaji. 

M.S. (Anatomy). Jiwaji. 

MS. (Surg.), Jiwaji. 

MS. (Obst. and Gyn.), 
Jiwaji. 

M.S. (Opth). Jiwaji. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Diploma in Medical Radio- DM.RE.. .Jiwaji.l 
logy and Electrology. 

■'[Master of Surgery MS. (E.N.T.), Jiwaji. 
(E.N.T.) 

Diploma in Laryngology and D.L.O.. Jiwaji.l 
Otology 

Diploma in Anaesthesia ... D A., Jiwaji 

r [Diploma in Clinical Patho- 

logy ... D.C.Pl 

rt t Doctor in Medicine 
Anaesthesiology ... M.D. (Anaes.)l 


a] Inserted by S.O 620. Gaz. of Ind.. 20-2-1965. Pt. II, S. 3 (ii). p. 698. 

b] Inserted by S.O. 2465. Gaz. of Ind,. 2-8-1975, Pt. II, S. 3 (ii). p. 2871 . 

M Inserted bv S.O. 3433. Gaz. of Ind. 5-11-1977. Pt. II. S. 3 (ii). p. 3893. 

[dj Inser.ed by S.O. 898. Gaz. of Ind.. 5-4-1980. Pt. II. S. 3 (ii), p. 1002. 

a fMarathwada University ... Bachelor of Medicine and MB-. B.S.. Marathwada.l 

Bachelor of Surgery. 

'’[Doctor of Medicine (Patho- M.D. (Pathology). Marat h- 
logy). wada. 

Doctor of Medicine (General M D. (Gen. Med ), Marath- 
Med'cine). wada 

Doc;or of Medicine (Obste- M.D. (Obst). Marathwada.l 
tries). 


r fMastor nr Surgery (Gene- 

r rt Surgery* 

^(Doctor of Medicine (Pae¬ 
diatrics! 


MS. (Gen. Surg.), Marath¬ 
wada.l 

M.D. (Paed.). Marathwada. 


Diploma in Child Health !!! 

Doctor of Medicine (Phar- 
niacolocy) 

Doctor of Medicine (Obste- 
trics and Gynaecology) ... 

c IDiploma in Anaesthesio¬ 
logy 

Diploma in Obstetrics and 
Gynaecology 

Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Physio¬ 
logy) 


f|Master of Surgery (Oph 
thalmology) 

^'iPj on ? a ' n Ophthalmic 
Medicine and Surgery 

PfDoctor of Medicine (An¬ 
aesthesiology) 

‘'[Doctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine) 

Dip'oma in Public Health!!! 


Doctor of Medicine (Bio¬ 
chemistry) 


D.C.H. Marathwada, 

M.D. (Pharm). Marathwada. 

M D. (Obst. and Gyn.), 
Marathwada.l 

D.A.. Marathwada. , 

D.G.O.. Marathwada. 

M.S. (Anatomy). Marath¬ 
wada. 

M.D. (Physiology). Marath¬ 
wada.l 

M.S. (Ophthalmology). 
D.O.M.S.l 

M.D, (Anaesthesiology). 1 
M.D. (Soc. and Prev. Med.) 

D.P.H. 

M.D. (Biochem.)l 


[a] Inserted by S.O. 1760. Gaz. of Ind.. 5-0-1065. Pt. II. S. 3 (ii). p. 1959. 

b inserted by S.O. 2095. Gaz. of Ind.. 15-6-1960. Pt. II. S 3 (ii) p 2960 

S °- *». ot Ind, 21—0~296O, P,. s, 3 (d'/p.” , 
[ ] ser ed by S.O. 2132. Gaz. of Ind., 4-8-1973, Pt. II, S. 3 (ii) p. 2678 
je] nserted by S.O. 1918, Gaz. of Ind., 21-6-1975, Pt II, S. 3 (ii) p 2212 
I] inserted by S.O. 2866. Gaz. of Ind.. 7-8-1976. Pt. II. S. 3 (Ii!, p. 2722 
[g] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977 Pt II S 3 mi „ wo* 

w ^i by s.o.89, Ga , bund., 5 .4-i9 8 rpt P n, i s" 

A' In the citations stands for AIR 
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University or Medical 
Institution 


8 f Vikram University 


. [a] Inserted by S. C 

[b] Inserted by S O. 

[c] Inserted by SO. 

■[All India Institute 
Medical Sciences 


Recognised medical 
qualification 


.. Bachelor of Medicine and 
Bachelor of Surgery 

Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Physio¬ 
logy) 

Doctor of Medicine (Medi¬ 
cine) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery (General 
Surgery) 

Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Obste¬ 
trics and Gynaecology) ... 

Diploma in Tuberculosis 
Diseases 

. Diploma in Child Health ... 

Diploma in Medical Radio¬ 
logy and Electr ology 

hfDiploma in Ophthalmic 
Medicine and Surgery ... 

4 1 Doctor of Medicine (Pae¬ 
diatrics) 

. 214, Gaz. of Ind., 13-1-1960, Pt. 

1698, Gaz. of Ind., 11-7-1961, Pt. 

3458, Gaz. of Ind., 12-11-1962, Pt. 

1. MB. B.S. 

• • 

2. M Sc. in Anatomy. Bio¬ 
chemistry. Microbiology. 
Pathology-. Pharmacology. 
Physiology; 

3. Ph D. in Anatomy. Bio¬ 
chemistry. Microbiology. 
Pathology. Pharmacology. 
Physiology; 

4 M S. in Anatomy. Oph¬ 
thalmology. Orthopaedic 
Surgery. Oto-laryngology. 
Surgery. 

5. M D. in Anaesthesiology. 
Biochemistry. Dermatology, 
and Venereology. Medi¬ 
cine. Micro-biology, Ob¬ 
stetrics and Gynaecology, 
Paediatrics. Pathology. 
Pharmacology. Physiology. 
Preventive and Social 
Medicine, including Indus¬ 
trial Medicine. Radiology; 
and 

6 . D M. in Cardiology, 
bf Ph.D. in Biophysics. 
PhD. in Experimental 
Medicine, M.D. in Psy¬ 
chiatry, D. M. in Internal 


Abbreviation for 
registration 


M B, B.S.. Vikram. 

M.D. (Pharmacology), Vik¬ 
ram 

M.D. (Path). Vikram 
M.D. (Physiology). Vikram. 
M.D (Medicine). Vikram. 

M S (Ophth.). Vikram 

M.S. (General Surgery). 
Vikram. 

M.S. (Anatomy). Vikram. 

M.S, (Obst. and Gyn.). Vik¬ 
ram. 

T.D.D.. Vikram. 

D.C.H., Vikram. 

D.M.R.E., Vikram. 

D O M S.. Vikram 1 

M.D. (Paediatrics).l 

II. S. 3 (ii), p. 366. 

II. S. 3 (ii). p. 1649. 

II, S. 3 (ii), p. 3766. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


i Medicine, M.Ch. in Oph¬ 

thalmic Surgery 1 

c [Degrees 

1. M.Sc. in Biophysics; 

2. M.D. in Ophthalmology; 

3. D M in Paediatrics. Obs¬ 
tetrics and Gynaecology; 

4. M.Ch. in Surgery and 
Orthopaedic Surgery; 

5. M.H.A. in Hospital Ad¬ 
ministration; 

6 BSc. (Hons.) in Anatomy, 
Physiology. Biochemistry, 
Biophysics. Pharmacology, 
Pathology and Microbio¬ 
logy: 

7. M.Sc. in Nursing; 

8 . B.Sc. (Hons.) in Nursing; 

9. M.Sc. in Drug Assay; 

10. M.Ch. in Urology. 

Diplomas 

*• i • 

/ 1. Diploma in Medical 

Laboratory Technique; 

2. Diploma in Clinical Te¬ 
chnology; 

3. Diploma in Nursing * 

Administration; 

4. Diploma in Nursing 

Tutor.] 

• • 

[a] Inserted. See Gaz. of Ind., 20-6-1962, Pt. 1, Sec. 1, p. 36. 

[b] Inserted, See Gaz. of Ind.. 21-10-1963, Pt. 1, S. 1, p. 371. 

[c] Inserted, See Gaz. of Ind., 18-4-1966, Pt. 1, S. 1, p 367. 


a [Banaras Hindu Univer¬ 
sity ... 


Bachelor of Medicine and 
Bachelor of Surgery. 

b r Master of Surgery (Gene¬ 
ral Surgery). 

Master of Surgery (Oto- 
Rhino-Laryngology). 

Diploma in Oto-Rhino- 
Laryngology. 

Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Bio- 
Chemistry). 

Doctor of Medicine (Phar¬ 
macology). 

Doctor of Medicine (Social 
and Preventive Medicine). 

Doctor of Medicine (Patho¬ 
logy). 

Doctor of Medicine (Paedia¬ 
trics). 

Doctor of Medicine (Anaes¬ 
thesiology). 

Doctor of Medicine (Medi¬ 
cine). 

c fMaster of Surgery (Oph¬ 
thalmology). 

Master of Surgery (Ortho¬ 
paedics). 

dfDoctor of Medicine (Phy¬ 
siology) 

^Master of Surgery (Obste¬ 
trics and Gynaecology) ... 


M.B.B.S., Banares], 

M.S. (Gen. Surg.). Banares. 

M.S. (Oto Rhino-Laryngo¬ 

logy). Banares. 

D.L.O., Banares. 

ft 

M.S. (Ana.), Banares. 

M.D. (Bio-Chemistry), 

Banares. 

MD. (Pharm.), Banares. 

M.D. (Soc. and Prev. Med.), 
Banares. 

M.D. (Path.), Banares. 

M.D. (Paed.), Banares. 

M.D. (Anaes.). Banares. 

M.D. (Med.), Banares.l 
M.S. (Opth.). Banares. 

M.S. (Orth.), Banares.l 
M.D. (Phy.), Banarasl 

MjS. (Obst. and Gynae.), 
Banaras ' 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

r [Diploma in Anaesthesio¬ 
logy 

Diploma in Child Health ... 

Diploma in Medical Radio¬ 
diagnosis 

S|Diploma in Medical Radio- 
Therapy 

h [ Doctor of Medicine 
iRadio-diagnosis) 

Doctor of Medicine (Bio- 
Physics) 

Doctor of Medicine (Foren¬ 
sic Medicine) 

‘[Doctor of Medicine (Radio- 
Therapy) 

JfDoctor of Medicine (Der¬ 
matology, Venereology and 
Leprosy) 


M D. (Obst. and Gynae), 
Banarasl 

D A.. Banaras 

D C.H . Banaras 

D M.R.D., Banaras] 

DM R.T.. Banaras 

M D. (Radio-diagnosis) 

M.D. (Bio-Physics) 

M D. (Forensic Medicine)! 

M D (Radio-Therapy)] 

M.D. (Derm. Ven. and 
Lep.) 

This qualification shall be 
a recognised medical 

qualification when granted 
on or after August. 1982.1 


[a] Inserted by S O. 330. Gaz. of Ind., 5-2-1966. Pt. II. S. 3 (ii), p. 323. 

|b] Inserted by S. O. 1225. Gaz of Ind.. 4-4-1970. Pt. II, S. 3 (ii), p. 1644. 

|c] Inserted by SO. 2365. Gaz. of Ind., 19-6-1971. Pt. II. S. 3 (ii). p. 3385. 

[d] Inserted by S.O. 2628. Gaz. of Ind., 30-9-1972, Pt. II. S. 3 (ii). p. 3671. 

[e] Inserted by S.O. 2031. Gaz. of Ind., 21-7-1973. Pt. II. S. 3 (ii). p. 2498. 

|f] Inserted by S.O. 2516. Gaz. of Ind., 28-9-1974. Pt. II. S. 3 (ii). p. 2794. 

[g] Inserted by S. O. 2866, Gaz. of Ind., 7-8-1976, Pt. II. S. 3 (ii), p* 2722. 

h] Inserted by S.O. 3433. Gaz. of Ind., 5-11-1977. Pt. II. S. 3 (ii). p. 3893. 

il Inserted by S.O. 898. Gaz. of Lnd.. 5-4-1980. Pt. II. S. 3 (ii). p 1002. 

[j] Inserted by S O 3328. Gaz. of Ind, 0-10-1983. Pt. II, S. 3 (ii). p. 3903. 


"[Jammu and Kashmir Uni- 
versify 

[a) Inserted by S.O. 
a|Ranchi University 


Bachelor of Medicine and 
Bachelor of Surgery. 

1760. Gaz. of Ind.. 5-6-1965. Pt. 

Bachelor of Medicine and 
Bachelor of Surgery. 

(•[Diploma in Psychological 
Medicine 

c| Doctor of Medicine (Bio¬ 
chemistry) 

Master of Surgery (Oph¬ 
thalmology) 

Master of Surgery (E.N.T.) 

'•iDoctor of Medicine (Phy¬ 
siology) 

Master of Surgery (Ortho¬ 
paedics) 

Master of Surgery) Ana¬ 
tomy) ••• 

‘1Doctor of Medicine (Path¬ 
ology) 

Doctor of Medicine (Paedia¬ 
trics) 

Doctor of Medicine (Phar¬ 
macology) 


M B B S.. Jammu and Kash¬ 
mir 1 

II, S. 3 (ii). p. 1959. 

M.B.B.S., Ranchi.1 

D I’ M. (Ranchi) 1 

M.D. (Biochemistry) 

M.D. (Ophth.) 

M.S. (E.N.T.)l 
M.D. (Phy.) 

M S. (Ortho.) 

MS. (Anatomy)l 

M.D. (Path.) 

M.D. (Paed.) 

M.D. (Pharm.) 

This qualification shall oe 
recognised medical quail - 
fication when granted be¬ 
fore 30th April. 19791 


[a] Inserted by S.O. 380. Gaz. of Ind., 5-2-1966, Pt. II. S 3 (ii),, P- 323 

[b] I. serted by S O. 2095, Gaz. of Ind., 15-6-1968, Pt. II, S. 3 (ii). P 2189. 
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fc] Inserted by S. O. 2866, Gaz. of Ind., 7-8-1976, Pt. II. S. 3 fii), p. 2722. 

jd] Inserted by S. O. 3433, Gaz. of Ind., 5-11-1977. Pt II. S. 3 (ii). p. 3893. 

[e] Inserted by S O. 2699, Gaz. of Ind., 1G 9-1978, Pt. II, S. 3 (ii), p. 2463. 


•{Bangalore University 


V •• 


• i 


... Bachelor of Medicine and 
Bachelor of Surgery. 

’’f Diploma in Psychological 
Medicine. 

' [Master of Surgery (Neuro- 
Surgery) 

Doctor of Medicine (Neuro¬ 
logy) 

Diploma in Aviation Medi¬ 
cine 

'•[Doctor of Medicine (Psy¬ 
chological Medicine) 

Diploma in Child Health 

Doctor of Medicine (Gene- 
narl Medicine) 

Master of Surgery (Gene¬ 
ral Surgery) 

Master of Surgery (E.N.T.) 

Diploma in Oto-rhino-lar- 
yngology 

Master of Surgery (Ophthal¬ 
mology) 

Diploma in Ophthalmology 

Diploma in Anaesthesia ... 

Diploma in Orthopaedics ... 

f[Diploma in Ophthalmic 
Medicine and Surgery ... 

Doctor of Medicine (Physio¬ 
logy) 

f [Diploma in Clinical Path¬ 
ology 


M.B.B.S., Bangalore] 

D.P.M., Bangalore. 1 

M.Ch. (Neuro-Surgery) Ban¬ 
galore 

M.D. (Necrology). Bangalore 

Dip. Av. Med.. Bangalore] 

M.D. (Psychological Medi¬ 
cine) 

D.C.H. 

M D (General Medicine) 
MS. (Gen. Surg.) 

M.S. (E.N.T.) 

D.L.O. 

M.S. (Ophthalmology) 

DO. 

DA. 

D.Orth.] 

D.O.MS. 

M.D. (Physiology)] 

D.C.P.l 


| ] fnserted by S^O. 380, Gaz. of Ind., 5-2-1966, Pt. II, S. 3 (ii), p. 323 

(b] mserted by S. O. 1657, Gaz. of Ind., 11-5-1968 Pt. II, S. 3 (ii) p. 2189. 

(c) Inserted by S. O. 1918, Gaz. of ind., 21-6-1975, Pt II S 3 (ii) ' p 2212 

rtl K y S -°- 2779 ’ GaZ - 0f Ind ' 31 - 7 - 197 «' Pt - i S 3 (!a p 2642 

Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii) p 3893 

Inserted by S. O. 2450, Gaz. of Ind, 20-9-1980, Pt. II, S. 3 (ii), p. 3292 . 


d 

e 

[f 


*/Dibrugarh University 


* 


Bachelor of Medicine and 
Bachelor of Surgery. 

Master of Surgery (General 
Surgery. 

Master of Surgery (Ophthal¬ 
mology). 

Diploma in Ophthalmology 

"(Doctor of Medicine (Gene¬ 
ral Medicine). 

Master of Obstetrics 

'/Diploma in Oto-Rhino 
Laryngology. 

Diploma in Anaesthesia ... 

Diploma in Clinical Path¬ 
ology. 

Diploma in Obstetrics and 
Gynaecology. 

Diploma in Child Health 

Master of Surgery (Ana¬ 
tomy) . 

Doctor of Medicine (Physio¬ 
logy). 


M.B.B.S, Dibrugarh. 

M.S. (Genl. Surg.), Dibru¬ 
garh. 

M.S. (Opthalmology), Dib¬ 
rugarh. 

D.O., Dibrugarh.] 

M.D (Genl. Med.). Dibru¬ 
garh.) 

M.O, Dibrugarh.] 

D.L.O., Dibrugarh. 

D A.. Dibrugarh. 

D.C.P, Dibrugarh. 

D.G.O., Dibrugarh. 

• • • • 

D.C.H.. Dibrugarh. 

M.S. (Ana.), Dibrugarh). 

M.D. (Phy.), Dibrugarh]. 
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l4 | Doctor of Medicine (Path- M.D. (Path.). Dibrugarhl 
ologyt 

*1Doctor of Medicine <Phar- M. D. (Pharma.), Dibrugarh 
macology) 

Doctor of Medicine (Bio- M.D. (Bio-chem ). Dibrugarh 
chemistry) ... 

Doctor of Medicine (Radio- M.D. (Radiology). Dibru- 
logy) ... garhl 

M Doctor of Medicine (Ana- M.D. (Anaes). Dibrugarh 
esthesiology) 

Doctor of Medicine (Paedia- M.D. (Paed.), Dibrugarhl 
tries) 

SlMaster of Surgery (E.N.T.) M S. (E.N.T.)} 
h (Diploma in Medical Radi- 

logy and Diagnosis ... D.M.R.D.l 

a Inserted by S.O. 383, Gaz. of Ind., 4-2-1967, Pt. II. S. 3 (ii), p. 244. 

b Inserted by S.O. 1657. Gaz. of Ind., 11-5-1968, Pt. II, S. 3 (ii), p. 2189. 

c Inserted by S. O. 2368. Gaz. of Ind., 19 6-1971, Pt. II, S. 3 (ii), p. 3389. 

d) Inserted by S. O. 2628. Gaz. of Ind., 30-9-1972. Pt. II, S. 3 (ii). p. 3671. 

[e] Inserted by S.O. 1950, Gaz. of Ind., 14-7-1973, Pt. II, S. 3 (ii), p. 2434. 

[f] Inserted by S. O. 2516, Gaz. of Ind.. 28-9-1974, Pt. II, S. 3 (ii), p. 2794. 

[g] Inserted by S.O. 2866, Gaz. of Ind., 7-8 1976, Pt. II, S. 3 (ii), p. 2722. 

|h] Inserted by S.O. 898. Gaz. of Ind., 5-4-1980. Pt. II, S. 3 (ii), p. 1002. 

*fMadurai University ... Bachelor of Medicine and M.B.B.S., Madurail. 

Bachelor of Surgery 

b fDiploma in Child Health D.C.H., Madurai. 1 
<[ Diploma in Gynaecology D.G.O., Madurai, 
and Obstetrics. 

Diploma in Medical Radio- D.M.R D. Madurail. 
logy Diagnosis. 

d (Doctor of Medicine (Ob- M.D. (Obst. and Gynae.) 

stetrics and Gynaecology) Madurai. 

Diploma in Oto-Rhino- Lar- D.L.O., Madurai, 
yngology. 

Master of Surgery (Oto- M.S. (Oto-Rhino-Laryng.). 

Rhino-Laryngology). Madurail. 

^(Doctor of Medicine (Anae- M.D. Anaes.), Madurai, 
sthesiology). 

Doctor of Medicine (Gene- m.D. (Genl. Med.), Madurai, 

ral Medicine). 

Doctor of Medicine (Phar- m.D. (Pharm.). Madurai.l 

macology). 

'(Master of Surgery (Sur- m.S. (Surg.). Madurai 

g er y) ... 

Master of Surgery (Oph- M S. (Ophth.), Madurail 

thalmology) 

EfDiploma in Ophthalmo- D.O.. Madurai 

logy 

Diploma in Anaesthesiology d.A., Madurai 

Master of Surgery (Neuro- M.Ch. (Neuro Surg.). Madu- 
Surgery) ••• rai ., 

Doctor of Medicine (Patho- M.D. (Pathology). Madurail 

logy) 

1 Diploma in Orthopaedics D.Orth., Madurai 
Master of Surgery (Paedia- M.Ch. (Paed. Surg.) Madu- 
trics Surgery) ... rai 

Doctor of Medicine (Paedia- M.D. (Paed.), Madurai 

tries) 

[a] Inserted by S. O. 383. Gaz. of Ind.. 4-2-1967, Pt. II, S. 3 (ii), P- 244. 

[b] Inserted by S.O. 1657, Gaz. of Ind, 11-5-1968, Pt. II, S. 3 (ii). p. 2189. 

[c] Inserted by S. O. 2095, Gaz. of Ind., 15-6-1968, Ibid, p. 2960. 

[d] Inserted by S.O. 1225, Gaz. of Ind., 4-4-1970, Pt. II, S. 3 (ii), P- 1644. 

[e] Inserted by S. O. 2364, Gaz. of Ind.. 19-6-1971. Pt. II, S. 3 (ii). p. 3382. 
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[f ] Inserted by SO. 2628, Gaz. of Ind.. 30-9-1972, Pt. II, S. 3 (ii), p. 3671. 

[g] Inserted by S. O. 2132, Gaz. of Ind., 4-8-1973, Pt. II, S. 3 (ii), p. 2678. 

[h] Inserted by S. O. 1738, Gaz. of Ind., 13-7-1974, Pt. II, S. 3 (ii), p. 1747. 

efSambalpur University ... Bachelor of Medicine & M.B.B.S., Sambalpur. 1 

Bachelor of Surgery. 

•jfDoctor of Medicine (Phy- M D (Phy.), Sambalpur. 
siology). 

Doctor of Medicine (General m.D. (Gen Med). Sambal- 
Medicine). p Ur . 

Master of Surgery (Ana- MS. (Ana ), Sambalpur. 
tomy) 

Doctor of Medicine (Patho- m.D. (Path.), Sambalpur.l 
logy) 

c |Master of Surgery (Gene- MS. (Genl Surg.) Sambal- 
ral Surgery) ... pur 

Master of Surgery (Oto- M.S. (Oto-rhino-laryngology) 

rhino-laryngology) Sambalpur 1 

d [Master of Surgery (Oph- M.S. (Ophth.) 
thalmology) 

Doctor of Medicine (Obste- M.D. (Obst. and Gynae)] 
tries and Gynaecology) 

ef Doctor of Medicine (Phar- M.D (Pharm )1 
macology) 


[a] Inserted by S. O. 1657, Gaz. of Ind., 11-5-68, Pt. II, S. 3 (ii), p. 2189. 

[b] Inserted by S.O. 2368, Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p. 3389. 

[c] Inserted by S. O. 1950, Gaz. of Ind., 14-7-1973, Pt. II, S. 3 (ii), p. 2434. 

[d] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977. Pt. II, S. 3 (ii), p 3893 

[e] Inserted by S. O. 2699, Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii),’ p. 2465. 


■fShivajl University 




... Bachelor of Medicine & 
Bachelor of Surgery. 1 

“[Doctor of Medicine (Path¬ 
ology and Bacteriology) ... 

Diploma in Clinical Path¬ 
ology 

Master of Surgery (Ana¬ 
tomy) 

c |Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) 

Diploma in Obstetrics and 
Gynaecology 

“[Doctor of Medicine (Phy¬ 
siology) 

Doctor of Medicine (Paedia- 
tries) 

Doctor of Medicine (Micro¬ 
biology) 


M.B.B.S., Shivaji. 

M.D. (Path, and Bact.) 
D.C.P. 

M.S. (Anatomy)l 
M.D. (Pharm.) 

M.D. (Obst. and Gynae.) 
D.G.0.1 
M.D. (Phy.) 

M.D. (Paed.) 

M.D. (Micro-biology)] 


[a] Inserted by S. O. 2095, Gaz. of Ind., 15-6-1968, Pt. II, S. 3 (ii), p. 2960 

[b] Inserted by S. O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

[c] Inserted by S. O. 2699, Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 2465. 

[d] Inserted by S. O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002 . 


‘[Sauruhtra University ... Bachelor of Medicine & 

Bachelor of Surgery. 
Master of Surgery (Surgery) 

bf Diploma in Ophthalmic 
Medicine and Surgery. 


M.B.B.S., Saurashtra.1 

M.S. (Surgery) 
D.O.M.S., Saurashtra] 
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‘(Doctor of Medicine (Gene- M.D. (Gen. Medicine)! 
ral Medicine) 

‘•(Doctor of Medicine (Anae- M D. (Anaes.) 
sthesiology) 

Diploma in Anaesthesiology D A.I 

l ;i ] Inserted by S O 2055. Gaz. of Ind, 15-6-1968. Pt. II. S. 3 (ii). p. 2960. 

|b| Inserted by S. O. 2465. Gaz of Ind., 2-8-1975. Pt. II, S. 3 (ii). p. 2870. 

|c] Inserted by S O 3433. Gaz. of Ind, 5-11-1977. Pt. II. S. 3 (ii), p. 3893. 

|d] Inserted by S O 898. Gaz. of Ind.. 5-4 1980. Pt II. S. 3 (ii). p. 1002 


Aligarh Muslim Univer¬ 
sity 


Bachelor of Medicine & 
Bachelor of Surgery. 
•’(Diploma in Ophthalmic 
Medicine & Surgery. 


‘(Diploma in Medical Radio¬ 
logy Diagnostics 

‘•(Doctor of Medicine (Gene¬ 
ral Medicine) 

‘*1 Doctor of Medicine (Pa 
thology) 

Master of Surgery (Genera 
Surgery) 

Doctor of Medicine (Radio 
Diagnosis) 

Doctor of Medicine (Paedia 
tries) 

Diploma in Child Health .. 

Master of Surgery (Ortho 
paedics) 

Diploma in Othopaedics .. 


M.B.B.S. (Aligarh). 1 

DO.M S.. Aligarh. 

This qualification shall be 
a recognised medical quali¬ 
fication under this Schedule 
only when it is held by a 
person holding any other 
medical qualification speci¬ 
fied in this Scheduled 

D M.R.D., Aligarh.! 

M.D, General Medicine).] 

M.D. (Path.) 

M S. (Gen. Surg.) 

M D. (Radio-Diag.) 

M D. (Paed.) 

D.C.H. . . • 

MS. (Ortho.) 

D. Ortho. 1 


[a] Inserted by SO. I960, Gaz. of Ind., 24-5-1969. Pt. II, S. 3 (ii), p. 2045. 

(bJ Inserted by SO. 1476, Gaz. of Ind., 25-4-1970, Pt. II, S. 3 (ii), p. 1993. 

[cj Inserted by S.O. 2465, Gaz. of Ind.. 2-8-1975. Pt. II, S. 3 (ii). p. 2870. 

[d] Inserted by S O. 2866, Gaz. of Ind., 7-8-1976. Pt. II, S. 3 (ii), p. 2722. 

|e] Inserted by SO. 2450. Gaz. of Ind., 20-9-1980, Pt. II, S. 3 (ii). p. 3292. 


•‘|Ravishankar rniversity .. 


Bachelor of Medicine & 
Bachelor of Surgery. 

•’(Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Gene¬ 
ral Medicine) 

Master of Surgery (Ana¬ 
tomy) 

‘(Doctor of Medicine (Pa¬ 
thology) 

‘•(Master of Surgery (Oph¬ 
thalmology) 

‘‘(Doctor of Medicine (Phy¬ 
siology) 

f|Master of Surgery (Gene¬ 
ral Surgery) 

Doctor of Medicine (Pae¬ 
diatrics) 


M.B.B.S.. Ravishankar.! 

M.D. (Pharmacology). Ravi¬ 
shankar. 

M.D. (General Medicine). 
Ravishankar. 

MS. (Anatomy). Ravishan¬ 
kar.] 

M.D. (Path.)] 

MS. (Ophth.)| 

M.D. (Phy.)| 

M S. (Gen. Surg.) 

M.D. (Paed.) 1 


[a] Inserted by S O. 2175, Gaz. of Ind, 7-6-1969, Pt. II. S. 3 <»>. P r ““. 
|b] Inserted by S.O. 2516, Gaz. of Ind, 28-9-1974, Pt. II. S. 3 (ti). P. 2704. 
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[c] Inserted by S.O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

|dj Inserted by S O. 2699, Gaz. of Ind., 16-9-1970, Pt. II, S. 3 (ii), p. 2465 

[e] Inserted by S.O. 898. Gaz. of Ind., 5-4-1930. Pt. II, S. 3 (ii), p. 1002. 


(f) Inserted by S.O. 3 

fl[Awadhesh Pratap Singh 
University 


0, Gaz. of Ind., 8 10-1983, Pt 

Bachelor of Medicine and 
Bachelor of Surgery. 

^Doctor of Medicine (Gene¬ 
ral Medicine) 

Doctor of Medicine (Social 
and Preventive Medi¬ 
cine) 

Doctor of Medicine (Phar¬ 
macology) 

'[Diploma in Clinical Pa¬ 
thology 

•'fDoctor of Medicine (Pa- 
thology) . 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Master of Surgery (Ophthal¬ 
mology) 

°[Master of Surgery (Ana¬ 
tomy) 

f |Doctor of Medicine (Phy¬ 
siology) 

Master of Surgery (General 
Surgery) 


II. S 3 (ii). p. 3903. 

M.B.B.S.. A P. Singh.1 

MD. lGenl Med.). A. P. 
Singh 

M.D (Soc. and Prev Med ), 
A. P. Singh. 

M. D. (Pharm ). A. P. Singh ] 
D.C.P.j 

M.D. (Pathology) 

M D (Obst. and Gynae.) 
M.S. (Ophthalmology). 1 
M.S. (Anatomy).] 

M.D (Physiology). 

M.S. (General Surgery).] 


]a] Inserted by S.O. 2175. Gaz. of Ind., 7-6-1969, Pt. II, S. 3 (ii). p. 2268. 
lb] Inserted by S.O. 2465, Gaz. of Ind., 2-8-1975. Pt. II, S. 3 (ii), p. 2870. 

[c] Inserted by S.O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

(d] Inserted by S.O. 3433, Gaz. of Ind.. 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 
fe] Inserted by S.O. 2699, Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 3465. 

(f] Inserted by S.O. 898. Gaz. of Ind., 5-4-1980, Pt. II. S. 3 (ii), p. 1002. 

•fSaugar University ... Bachelor of Medicine & M.B.B.S.. Saugar 

Bachelor of Surgery. 

Calicut University ... Bachelor of Medicine & M B B.S.. Calicut] 

Bachelor of Surgery. 

Master of Surgery (General M.S. (Gcnl. Surg.). Calicut 
Surgery) 

•'[Doctor of Medicine (Mi- M.D. (Microbiology), Calicut, 
crobiology) 

Diploma in Venereology and D.V.D.. Calicut ] 

Dermatology 

e fDoctor of Medicine (Phy- MD (Phy.)| 
siology) 

''[Doctor of Medicine (Foren- M.D. (Forensic Medicine) 
sic Medicine) 

Diploma in Child Health ... D.C.H.l 

c [Diploma in Oto-Rhino- D.L.O 
Laryngology 

Diploma in Obstetrics and D G O 
Gynaecology 

Master of Surgery (Ophthal- M.S, (Ophth) 
mology) 


"A” in the citations stands fop AIR 

tVol. 25 ] 4 A. M, 21 
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Diploma in Ophthalmo 
logy 

f |Doctor of Medicine (Der- 
matology and Venereo¬ 
logy) 

Master of Surgery (Ortho¬ 
paedics) 

Diploma in Orthopaedics ... 

sfDiploma in Anaesthesio¬ 
logy) 


Abbreviation for 
registration 

D.O.l 

M.D. (Derm, and Ven ) 

MS. (Orth.) 

D. (Orth.)l 
D.A.l 


[a] Inserted by SO. 2175. Gaz. of Ind., 7-6-1969. Pt. II. S. 3 (ii), p. 2268. 

[b] Inserted by SO. 1918, Gaz. of Ind., 21-6-1975. Pt. II. S. 3 (ii), p. 2212. 

[c] Inserted by SO. 2866. Gaz. of Ind.. 7-8-1976, Pt. II. S. 3 (ii), p. 2722. 

[d] Imerted by SO. 3433. Gaz. of Ind., 5-11-1977, Pt. II. S. 3 (ii), p. 3892. 

[e] Inserted by S.O. 898, Gaz. of Ind, 5-4-1980, Pt. II, S. 3 (ii). p. 1002. 

[f] Inserted by SO. 2450. Gaz. of Ind.. 20-9-1980. Pt. II. S. 3 (ii), p. 3292. 

[g] Inserted by S.O. 2670. Gaz. of Ind, 3-10-1981. Pt. II. S. 3 (ii), p. 3306 


a f Kanpur University 


Bachelor of Medicine & 
Bachelor of Surgery. 

Doctor of Medicine (Medi¬ 
cine) 

Master of Surgery (Ortho¬ 
paedics). 

Diploma in Ophthalmic 
Medicine & Surgery. 

Diploma in Orthopaedics ... 

Doctor of Medicine (Patho¬ 
logy) 

Master of Surgery (Ophthal¬ 
mology). 

Doctor of Medicine (Physio¬ 
logy). 

Diploma in Medical Radio¬ 
logy & Electrology. 

Diploma in Anaesthesio¬ 
logy 

Diploma in Tuberculosis & 
Chest Diseases. 

Diploma in Child Health ... 

Diploma in Gynaecology & 
Obstetrics. 

■'(Diploma in Clinical Patho¬ 
logy 

Diploma in Oto Rhino- 
Laryngology. 

Master of Surgery (E.N.T.)... 

Master of Surgery (Obste¬ 
trics & Gynaecology). 

Master of Surgery (Sur¬ 
gery) ... 

Doctor of Medicine (Radio¬ 
logy) 

Master of Surgery (Ana¬ 
tomy) 

Doctor of Medicine (Phar¬ 
macology). 

Doctor of Medicine (Anaes¬ 
thesiology) 

Doctor of Medicine (Paedia¬ 
trics) 

c |Doctor of Medicine (Social 
and Preventive Medi¬ 
cine) ••• 


M.B.BS., Kanpur. 

M.D. (Med ), Kanpur. 

MS (Orth.). Kanpur. 

D.O.M.S., Kanpur. 

D. Orth.. Kanpur. 

M.D (Path.). Kanpur. 

MS. (Opth.), Kanpur. 

M.D. (Phy.). Kanpur. 

D M R.E.. Kanpur. 

D.A. (Anaes.). Kanpur. 

D.T.C.D., Kanpur. 

D C.H.. Kanpur. 

D.G.O., Kanpur. 1 

D.C.P., Kanpur. 

D.L.O., Kanpur. 

M.S. (E.N.T.), Kanpur. 

M S. (Obst. & Gyne.). Kan¬ 
pur. 

M S. (Surg.), Kanpur. 

M.D. (Radiology). Kanpur. 

MS. (Ana.). Kanpur. 

M.D. (Pharm ). Kanpur. 

M.D. (Anaes.). Kanpur 

M.D. (Paed.), Kanpur.l 

M.D. (Soc. and Prev. Med.), 
Kanpur. 
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Doctor of Medicine (Tuber- M.D. (Tuberculosis and 
culosis and Chest Dis- Chest Diseases). Kanpur. 1 
eases) 

d fDoctor of Medicine (Car- D.M. (Cardiology).l 
diology) 

[a] Inserted by S.O. 1142, Gaz. of Ind., 28-3-1970, Pt.. II, S. 3 (ii), p. 1495. 

[b] Inserted by S O. 2368, Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p. 3389. 

[c] Inserted by S.O. 1949, Gaz. of Ind., 14-7-1973, Pt. II, S. 3 (ii), p. 2433. 

[d] Inserted by S.O. 3433. Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii), p. 3893. 


■[Berhampur University 


Bachelor of Medicine & 
Bachelor of Surgery. 

b f Diploma in Orthopae¬ 
dics 

Diploma in Child Health ... 

‘(Doctor of Medicine (Phy- 
siology) 

d fMaster of Surgery (Ortho¬ 
paedics) 

Doctor of Medicine (Paedia¬ 


trics) 

Master of Surgery (General 
Surgery) 

Doctor of Medicine (Gene¬ 
ral Medicine) 

Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Patho- 

e J Master of Surgery (Ana¬ 
tomy) 

f [Master of Surgery 
(E.N.T.) 6 ... 

Doctor of Medicine (Forensic 
and Toxicology) 


Berhampur.1 

D.Orth.. Berhampur. 

D.C.H., Berhampur.1 
M.D. (Physiology).] 

M.S. (Orthopaedics). 

M.D. (Paediatrics). 

M.S. (General Surgery). 

M.D. (General Medicine). 

M.D. (Pharmacology). 

M.D. (Pathology). 1 

M.S. (Anatomy).l 

M.S. (E.N.T.) 

M.D. (Foreign. Medicine and 
Toxicology).! 


[a] Inserted by S.O. 1142, Gaz. of Ind., 28-3-1970, Pt. II, S. 3 (ii), p. 1495. 

lb] Inserted by S.O. 2465, Gaz. of Ind., 2-8-1975, Pt. II, S. 3 (ii), p. 2870. 

[c] Inserted by S.O. 2866, Gaz. of Ind., 7-8-1976, Pt. II, S. 3 (ii), p. 2722. 

id] >®^ b y S.O. 3433 Gaz. of Ind., 5-11-1977, Pt. II. S. 3 (ii), p. 3893-See also 
5.0. 1143, Gaz. of Ind., 22-4-1978, Pt. II, S. 3 (ii), p. U60 

(el Inserted by S.O. 2699, Gan. of .nd„ 16-9-1978, Pt. II, s. 3 (ii), p. 2 «5 

(1] Inserted by S.O. 2670, Gas. of Ind.. 3-10-1981, Pt. II, S. 3 (ii). p. 330s' 


fGuru Nanak University ... Bachelor oi Medicine 3c 

Bachelor of Surgery 
Doctor of Medicine (Medi¬ 
cine) 

Doctor of Medicine (Patho- 
- . logy) 

Doctor of Medicine (Physio¬ 
logy) 

°{ Surgery (Ophthal- 

mology). 

Master of Surgery (Sur¬ 
gery) J - 

. ‘ • M Sy) ° f SUrfiery (Ana - 

D °'* or Medicine (Obste- 
trics St Gynaecology) 

Di fe in 0 Ophthalmic 
Medicine & Surgery 

Doctor of Medicine (Phar- 
. macology). 


M.B.B.S.. Guru Nanak. 

M.D. (Med.), Guru Nanak. 

• * I 

M.D. (Path.), Guru Nanak. 

M.D. (Phy.) f Guru Nanak. 

M.S. (Opth.), Guru Nanak. 

M.S. (Surg.), Guru Nanak. 

M.S. (Ana.) % Guru Nanak. 

( 9 bst & Gynae.), Guru 
Nanak. 

D.O.M.S., Guru Nanak. 

% 

M.D. (Pharm.), Guru Nanak. 
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University or Medical 
Institution 


Master of Surgery (Anaes¬ 
thesiology). 

Diploma in Anaesthesia 
Diploma in Tuberculosis 
Diseases. 

^[Master of Surgery (Ortho¬ 
paedics) 


M S. (Anaes), Guru Nanak. 

D.A. Guru Nanak. 

D T.D . Guru Nanak. 

MS. (Orth.). Guru Nanak.) 

<‘lThese qualifications shall 
be recognised medical 
qualifications only when 
granted on or before the 
20 th August. 1975.) 


^Doctor of Medicine (Der- M.D. (Derma, and Yen), 
matology and Venereo- Guru Nanak. 1 

logy) 


[a] Inserted by S.O. 2364, Gaz. of Ind., 19-6-1971. Pt. II, S. 3 (ii), p. 3382. 
|bj Inserted by SO. 1949. Gaz. of Ind., 14-7-1973. Pt. II. S. 3 (ii), p. 2433. 

[c] Inserted by S.O. 996. Gaz. of Ind., 6-3-1976, Pt. II. S. 3 (ii), p. 1197. 

(d] Inserted by SO. 2516. Gaz. of Ind., 28-9-1976. Pt. II. S. 3 (ii). p. 2794. 


a (Guru Nanak Dev Univer 
sity, Amritsar 


Bachelor of Medicine and 
Bachelor of Surgery 

Doctor of Medicine (Medi¬ 
cine) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Physio¬ 
logy) 

Master of Surgery (Oph¬ 
thalmology) 

Master of Surgery (Surgery) 

Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Ortho¬ 
paedics) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) 

Doctor of Medicine (Phar¬ 
macology) 

Master of Surgery (Anaes¬ 
thesiology) 

Diploma in Ophthalmic Me¬ 
dicine and Surgery 

Diploma in Anaesthesia 

r> |Doctor of Medicine (Der¬ 
matology and Venereo¬ 
logy) 

Diploma in Tuberculosis 
Diseases 


h |Doctor of Medicine (Anaes 
thesiology) 

Diploma in Tuberculosis and 
Chest diseases 

l [Doctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine) 


M.B..BS. Guru Nanak Dev 

M.D. (Med.) Guru Nanak 
Dev. 

M.D. (Path.) Guru Nanak 
Dev 

M.D. (Phy.), Guru Nanak 
Dev. 

MS. (Ophth.), Guru Nanak 
Dev. 

M.S. (Surg.), Guru Nanak 
Dev. 

M.S. (Ana.). Guru Nanak 
Dev. 

M S. (Ortho ), Guru Nanak 
Dev. 

M.D. (Obst. and Gynae.). 
Guru Nanak Dev. 

M.D. (Pharm ). Guru Nanak 
Dev. 

M.S. (Anaes.). Guru Nanak 
Dev. 

D O.M.S . Guru Nanak Dev. 

D A.. Guru Nanak Dev 

M.D. (Derma, and Ven.)l 

D.T.D. Guru Nanak Dev. 

These qualifications shall be 
recognised medical quali¬ 
fications only when grant¬ 
ed after the 20th August. 
1975.1 

M.D. (Anaesthesiology). 

D.T.C.S.l 

M.D. (Prev. and Soc. Med.) 


[a] Inserted by S.O. 996. Gaz. of Ind., 6-3-1976, Pt. II, S. 3 (ii). p. 1167. 

[b] Inserted by S.O. 3334, Gaz. of Ind., 18-9-1976, Pt. II, S. 3 (ii), p. 3037. 

[c] Inserted by S.O. 3828, Gaz. of Ind, 8 10-1903, Pt, II, S. 3 (ii), p. 3903. 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


a [University of Kashmir 


. Bachelor of Medicine and 
Bachelor of Surgery 

,J [Doctor of Medicine (Gene¬ 
ral Medicine) 

Doctor of Medicine (Physio¬ 
logy) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

'(Master of Surgery (Gene* 
ral Surgery) 

d [ Doctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine) 

[a] Inserted by S. O. 5151, Gaz. of Ind., 20-11-1971, Pt. 

[b] Inserted by S. O. 1738, Gaz. of Ind., 13-7-1974, Pt. 

[c] Inserted by S. O. 3433. Gaz. of Ind., 5-11-1977, Pt. 

[d] Inserted by S O. 1754, Gaz. of Ind., 1-7-1982, Pt. II 


M.B.B.S., Kashmiri 

M.D. (Gen. Med.) Kashmir 

M.D. (Phy.). Kashmir 

M.D. (Obst. and Gynae) 
Kashmiri 

M S. (Gen. Surgery)] 

M.D. (Prev. and Soc. Med.)] 

II, S. 3 (ii), p. 6215. 

II, S. 3 (ii). p. 1747. 

II, S. 3 (ii), p. 3893. 


8 fHimachal Pradesh Uni- Bachelor of Medicine and M.B B.S. Himachal] 
versity ... Bachelor of Surgery 

(a] Inserted by S. O. 2127. Gaz. of Ind., 12-8-1972, Pt. II. S. 3 (ii), p. 3067. 


a (Bhopal University 


Bachelor of Medicine and 
Bachelor of Surgery 

b fDoctor of Medicine (Phy¬ 
siology) 

Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Medi¬ 
cine) 

Master of Surgery (Sur¬ 
gery) 

Master of Surgery (Ortho¬ 
paedics) 

Master of Surgery (Oph¬ 
thalmology) 

Dioloma in Ophthalmic 
Medicine and Surgery ... 

Doctor of Medicine (Radio¬ 
logy) 

D : nIoma in Medical Radio¬ 
logy and Electrologv 

Diploma in Clinical Patho¬ 
logy 

r [Master of Surgery (Ana¬ 
tomy) 

'UMaster of Surgery (Obste¬ 
trics and Gynaecology) ... 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

°fDiploma in Orthopaedics 

ffDoctor of Medicine (Social 
and Preventive) 


cfDoctor of Medicine (Pae¬ 
diatrics) 

Diploma in Child Health ... 

Doctor of Medicine (Anaes¬ 
thesiology) 

Diploma in Anaesthesiology 

Dinlomn in Forensic Medi¬ 
cine 


M.B.BS., Bhopal] 

M.D. 

(Physiology) 

M.D. 

(Pharmacology) 

M.D. 

(Pathology) 

M.D. 

(Medicine) 

M.S. 

(Surgery) 

M.S. 

(Orthopaedics) 

M.S. 

(Ophth.) 

D.O.M.S. 

M.D. 

(Radiology) 

D.M.R.E. 


D.C.P.l 

M S. (Anatomy)] 

M.S. (Obst. and Gynae.)! 

M.D. fObst. and Gynae.)l 

D Orth 1 

M D. (Soc and Prev.) 

This Qualification shall be a 
recognised medical qualifi¬ 
cation when granted on 
or before 30th April, 1981.] 

M.D. (Paed.) 

D.C.H. 

M.D (Anaes.) 

D.A 

D.F.M.l 
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University or Medical 
Institution 


Recognised medical 
Qualification 

h (Doctor of Medicine (Foren 
sic Medicine) 


Abbreviation for 
registra tion 

M.D. (Foren. Med.ll 


[a] Inserted by S. O. 2632, Gaz. of Ind.. 30-9-1972, Pt. II, S. 3 (ii), p. 3673 . 

[b] Inserted by S. O. 2779, Gaz. of Ind., 31-7-1976, Pt. II, S. 3 (ii). p. 2643. 

[c] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, s. 3 (ii), p. 3893. 

( d J Inserted by S. O. 2699, Gaz. of Ind., 16-9-1978. Pt. II, S. 3 (ii), p. 2465. 

[e] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 

[f] Inserted by S. O. 2450, Gaz. of Ind, 20-9-1980, Pt. II, S. 3 (ii), p. 3292. 

[g] Inserted by S.O. 2670, Gaz. of Ind., 3-10-1981, Pt. II, S. 3 (ii), p. 3306. 

[h] Inserted by S.O. 2759, Gaz. of Ind, 1-7-1932. Pt. II, S. 3 (ii), p. 2813. 

a fSouth Gujarat University Bachelor of Medicine and M.B.B S.. South Gujarati 

Bachelor of Surgery 


b |Doctor of Medicine (So M.D. <Soc. and Prev Med)’ 
cial and Preventive Medi¬ 
cine) 


[a] Inserted by S.O. 2632, Gaz. of Ind., 30-9-1972, Pt. II. S. 3 (ii). p. 3673. 

[b] Inserted by S. O. 2450, Gaz. of Ind., 20-9-1980, Pt. II. S. 3 (ii), p. 3292. 


a fMeerut University 


••• 


Bachelor of Medicine and 
Bachelor of Surgery 

b fDoctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor • of Medicine (Gene¬ 
ral Medicine) 

Master of Surgerv (Gene¬ 
ral Surgery) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Doctor of Medicine (Physio¬ 
logy) 

Master of Surgery (Ana¬ 
tomy) 


c fDoctor of Medicine (So¬ 
cial and Preventive Medi¬ 
cine) 


M B B.S.. Meerutl 

M.D. (Pharm.) 

M.D, (Path.) 

M.D. (Gen. Medicine) 

M.S. (Gen. Surgery) 

M.D, (Obst and Gynae.) 

M.D. (Phy.) 

M.S. (Anatomy) 

This qualification shall be 
recognised medical quali¬ 
fication for only one year 
i.e. when granted before 
30th April. 1978.1 
M.D (Soc. & Prev. Med.)l 


[a] Inserted by S. O. 3156, Gaz. of Ind , 21-10-1972, Pt. II, S. 3 (ii), p. 4454. 

[b] Inserted by S.O. 3433, Gaz. of Ind., 5-11-1977, Pt. II, S. 3 (ii). p. 3893. 

[c] Inserted by S.O. 2579, Gaz. of Ind., 1-7-1982, Pt. II, S. 3 (ii), p .2813. 


afMithila University 

... Bachelor of Medicine and 
Bachelor of Surgery 

M.B.B.S., Mithilal 

•’[This qualification shall be 
recognised medical quali¬ 



fication only when grant¬ 
ed on or before the 5th 


t 

February. 1975.1 

* 

c fMaster of Surgery (Oph¬ 

M.S. (Ophth.) 

* i 

thalmology) 

M.D. (Forensic Med.) 

•* • 

r / * 

Doctor of Medicine (Foren¬ 
sic Medicine) . 


Doctor of Medicine (Patho¬ 
logy) - 

M.D. (Path.) 


Doctor of Medicine (Medi¬ 
cine) 

M.D. (Med.) . 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


M.D. (Mid. and Gynae.Y 


M.D (Psych. Med.) 


Doctor of Medicine (Mid. 
and Gynae.) 

Doctor of Medicine (Phar- M.D. (Pharm.) 
macology) 

Doctor of Medicine (Physio- M.D. (Phys.) 
logy) 

Doctor of Medicine (Psycho¬ 
logical Medicine) 

Master of Surgery (Ana- MS. (Anatomy) 
tomy) 

Master of Surgery (Surgery) M.S. (Surgery) 

Master of Surgery (Mid. & MS. (Mid. and Gynae.) 
Gynae.) 

Master of Surgery (Obste- M.S. fObst. and Gynae.) 
tries and Gynaecology) 

Master of Surgery (E.N.T.) 

Doctor of Medicine (Ana¬ 
esthesiology) 

d fDoctor of Medicine (Pae- . M.D. (Paed.)l 
diatrics) 


MS. (E.N.T.) 
M.D. (Anaes.)l 


[a] Inserted by S.O. 1649, Gaz. of Ind., 14-7-1973, Pt. II, S. 3 (ii), p. 2433. 

[b] Inserted by S.O. 997, Gaz. of Ind., 6-3-1976, Pt. II, S. 3 (ii), p. 1198. 

[c] Inserted by S.O. 2699, Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 2465. 

[d] Inserted by S.O. 2450, Gaz. of Ind., 20-9-1980, Pt. II, S. 3 (ii),. p. ,3292. 

a |LaIlt Narayan Mithila Uni- Bachelor of Medicine and M • Lalif Nahayan 

versify, Darbhanga ... . Bachelor of Surgery Mithila.l . , . 


b [ Master of Surgery (Oph¬ 
thalmology) 

M.S. 

(Ophth.) 

Doctor of Medicine (Foren¬ 
sic Medicine) 

M.D. 

(Forensic Medicine) 

Doctor of Medicine (Patho¬ 
logy) 

M.D. 

(Path.) • • 

Doctor of Medicine (Medi¬ 
cine) 

M.D. 

(Med.) 

Doctor of Medicine (Mid. & 
Gynae.) 

M.D. 

(Mid. and Gynae.) 

Doctor of Medicine (Phar¬ 
macology) 

M.D. 

(Pharm.) 

Doctor of Medicine (Physio¬ 
logy) 

M.D. 

(Phys.) 

Doctor of Medicine (Psyco- 
logical Medicine) 

M.D. 

(Psych. Med.) 

Master of Surgery (Ana¬ 
tomy) 

M.S. 

(Anatomy) 

Master of Surgery (Surgery) 

MS. 

(Surgery) 

Master of Surgery (Mid. & 
Gynae.) 

M.S. 

(Mid. and Gynae.) 

Master of Surgery (Obste¬ 
trics and Gynaecology) 

M.S. 

(Obst. and Gynae.) 

Master of Surgery (E.N.T.) 
Doctor of Medicine (Anaes¬ 

M.S. 

(E.N.T.) 

thesiology) 

MD. 

(Anaes.)l 


[a] Inserted by S.O. 997, Gaz. of Ind., 6-3-1976, Pt. II, S. 3 (ii), p. 1198. 

[b] Inserted by S.O. 2699, Gaz..of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 2465. 

■[Kurukshetra University ... Bachelor of Medicine and M.B.B.S., Kurukshetra.l 
r • Bachelor of Surgery .... 


b [Diploraa in Child Health.D.C H. .. 

... •• 

■. ». • •.» /«. •. 

Master of Surgery (Ortho-. M.S. (Orthopaedics) 
paedics) : ^ 
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[The Indian] Medical Council Act, 19o6 



University or Medical 
Institution 


I<cco«nised medical 
qualification 


Abbreviation for 
registration 


Doctor of Medicine (Paedia¬ 
trics) 


'’(Doctor of Medicine (Der¬ 
matology including Vene¬ 
reology and Leprosy) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery (E.N.T )... 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Diploma in Anaesthesio¬ 
logy 

Doctor of Medicine (Social 
and Preventive Medi¬ 
cine) 

'(Master of Surgery (Gene¬ 
ral Surgery) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Modi 
cine) 


M D. iPaediatrics).] 

' (The qualifications shall be 
recognised medical qualifi¬ 
cations only when granted 
on or before the 1st April. 
1976.1 

M D. (Dermatology including 
Vcn. and Leprosy). 

M S. (Ophth.) 

M S. <E N.T.) 

M.D. lObst. and Gvnae.) 

DA. 

M.D. (See. and Prev. Medi¬ 
cine).] 

M S. (General Surgery). 

M.D. (Path.) 

M D. (Medicine). 1 


|a) Inserted by S O. 246\ Gaz of Ind. 2-3-1975. Pt II. S 3 (ii), p. 2370. 

{bI Inscrte d by SO. 2779. Gaz of Ind . 31-7-1976. Pt. II. S. 3 (ii). p. 2442. 
(cj Inserted by S O 3439. Gaz. of Ind.. 25-9 1976. Pt. II. S. 3 (ii). p. 3156. 

[d] Inserted by S.O. 3433, Gaz. of Ind . 5-11-1977. Pt. II. S. 3 (ii). p. 3893. 

(e) Inserted by S.O 2699, Gaz. of Ind. 16-9-1978. Pt. II. S. 3 (ii), p. 2165. 


a f Birendranarayan Chakra - 
varli University. Kuru- 
kshetra 


Bachelor of Medicine and 
Bachelor of Surgery 

Diploma in Child Health ... 

Master of Surgerv (Ortho¬ 
paedics) 

Doctor of Medicine (Paedia¬ 
trics) 

’’(Doctor of Medicine (Der¬ 
matology including Vene¬ 
reology and Leprosy) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery (E.N.T.) ... 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Diploma in Anaesthesio¬ 
logy 

Doctor of Medicine (Social 
and Preventive Medi¬ 
cine) 

MMasler of Surgery (Genl. 
Surgery) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Medi- 
cinc) 


M.B.B S. 

D.C.H. 

MS (Orthopaedics). 

M I). (Paediatrics) 1 

M.D. (Derm, including (Ven. 
and Leprosy). 

MS. (Ophth) 

MS. (E.N.T ) 

M.D. (Obd. and Gynae) 

DA. 

M D. (Soc. and Prev. Medi¬ 
cine). ] 

MS. (Genl. Surgery). 

M.D. (Path.) 

MD. (Med.)] 


|a] Inserted by S.O. 3439. Gaz. of Ind.. 25-9-1976. Pt. II. S. 3 (ii), p. 3156. 

[b] Inserted by S.O. 3433, Gaz of Ind., 5 11-1977, Pt. II. S. 3 (ii). p. 3893. 

[c] Inserted by S.O. 2699. Gaz of Ind., 16-9-1978, Pt. II. S. 3 (ii). p. 2465. 

a [Rohtak t niversity, Rohtak Bachelor of Medicine and M.B.B.S. 

Bachelor of Surgery 
Diploma in Child Health ... D.C.H. 

Master of Surgery (Ortho- M.S. (Orthopaedics) 
paedics) 
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University or Medical Recognised medical 

Institution q ual i fication 


Abbreviation for 
registration 


Doctor of Medicine (Paedia¬ 
trics) 

‘’[Doctor of Medicine (Der¬ 
matology including Vene¬ 
reology and Leprosy) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery (E.N.T.).-- 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Diploma in Anaesthesio¬ 
logy 

Doctor of Medicine (Social 
and Preventive Medi¬ 
cine) 

'[Master of Surgery (Gene¬ 
ral Surgery) 

Doctor of Medicine (Patho¬ 
logy) 

Doctor of Medicine (Medi¬ 
cine) 

d f Doctor of Medicine (Radio- 
Diagnosis) 

Doctor of Medicine (Physio¬ 
logy) * 

Diploma in Ophthalmic 
Medicine and Surgery ... 

Diploma in Venereal 
Diseases 


M D. (Paediatrics)] 

M P. (Derm, including Von. 
and Leprosy) 

MS. (Ophth.) 

M.S. (E.N.T.) 

M.S. (Obst. and Gynae.l 

DA. 

M.D. (Soc. and Prev. Medi¬ 
cine)! 

M.S. (Gen. Surgery) 

M.D. (Path.) 

M.D. (Med.)] 

M.D. (Radio-Diag.) 

M.D. (Phy.) 

D.O-M.S. 

D.V.D.l 


[a] 

fb 

■ l c 

[d 


Inserted by S.O. 365, Gaz. of Ind.. 29-1-1977. Pt. II, S. 3 (ii), p. 368. 

Inserted by S.O. 3433, Gaz. of Ind.. 5-11-1977, Pt. II. S. 3 (ii), p. 3893. 

Inserted by S.O. 2699, Gaz. of Ind., 16-9-1978. Pt. II. S. 3 (ii), p. 2465. 

Inserted by S.O. 2450, Gaz. of Ind., 20-9-1980. Pt. II. S. 3 (ii), p. 3292. 


a [Gorakhpur University ... Bachelor of Medicine and M.B.B S 

Bachelor of Surgery 



* * * 



faj Inserted by S.O. 3433, Gaz. of Ind, 5-11-1977, Pt. II, S. 3 (ii). p. 3893. 

[b] Entry inserted by SO. 1296 of 1978, deleted by S.O. 898, Gaz of Ind. 5-4-1980 
Pt. II. S. 3 (ii), p. 1002. 


fJammu University . Bachelor of Medicine and 

Bachelor of Surgery 
"(Diploma in Anaesthesia ... 
Diploma in Child Healjh ... 
•"[Diploma in Medical Radio 
Diagnosis 

•'fDiploma in Clinical Pa- 
thology 

c |Diploma in Orthopaedics... 


M B.B.S.I 

DA. 

D.C H.| 
D.M.R II. 1 


D.C.P.l 
D.Orth. 1 


bl InirteH n «« ' Z ° f ,nd - 5 * 11 * 1977 ' Pt - II. S. 3 (ii), p. 3893. 

V J J" f m ' Gaz " ol Ind - 5-4-1980, Pt. II, S. 3 (ii). p. 1002. 

J. \ \ ed , b J SO 2450 ' Gaz " of Ind ‘. 20-9-1980, Pt. II, S. 3 (il), p. 3292. 

d] Inserted by S.O. 2670, Gaz. of Ind., 3-10-1981, Pt. II. S. 3 (ii), p. 3306 

[e] Inserted by S.O. 2759, Gaz. of Ind., 1-7-1982, Pt. II, S. 3 (ii); p. 2813. 

‘5U2P* Unlver, “y. w “- Bachelor of Medicine and M B B.S.l 
“** — Bachelor of Surgery 

“[Diploma in Clinical Pa- D.C P.l 
thology ... 


"A” In the citations stands toe AIR 
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(The Indian] Medical Council Act, 1956 


University or Medical Recognised medical 

Institution qualification 


r [Doctor of Medicine (Gene¬ 
ral Medicine) 

df Master of Surgery 

(E.N.T.) 

Diploma in Ophthalmo¬ 

logy 

of* * • • ] 

‘‘(Master of Surgery (Ana 
tomy) 

Diploma in Anaesthesio¬ 

logy 

r (Doctor of Medicine (Phy¬ 
siology) 

Doctor of Medicine (Patho¬ 
logy) 

Diploma in Forensic Medi¬ 
cine 

Diploma in Child Health ... 

Diploma in Tuberculosis and 
Chest Diseases 

s|Diploma in Gynaecology 
and Obstetrics) 

Master of Surgery (Ortho¬ 
paedics) 

Doctor of Medicine (Foren¬ 
sic Medicine) 


Abbreviation for 
registration 


M.D. 

(Gen. Med.)l 

M.S. 

(E.N.T.) 

DO. 


MS. 

(Anat.) 

D.A 1 


M.D. 

(Phy.) 

M.D. 

(Path.) 

D.F.M. 

D.C.H. 

DT.C 

'■D. 1 

D.G.O. 

M.S. 

(Orth.) 

M.D. 

(Foren. Med 


[a] Inserted by S O. 3434, Gaz. of Ind . 5-11-1977, Pt. II, S. 3 (ii), p. 3894. 

[b] Inserted by S.O. 2699. Gaz. of Ind., 16-9-1973. Pt. II, S. 3 (ii), p. 2465. 

[c] Inserted by S O. 898, Gaz of Ind., 5-4-1980, Pt. II, S. 3 (ii). p. 1002. 

[d ] Inserted by S O. 2450. Gaz. of Ind., 20-4-1980, Pt. II, S. 3 (ii), p. 3292. 
fe] Entry "Master of Surgery, etc.” inserted by S.O. 2450, deleted and subsequent 
entries inserted by SO. 2670, Gaz. of Ind., 3-10-1981, Pt. II. S. 3 (ii), p. 3306. 
[f] Inserted by S.O. 2759. Gaz of Ind., 1-7-1982. Pt. II. S. 3 (ii). p. 2813. 

[g| Inserted by S.O. 3828. Gaz. of Ind., 8-10-1983. Pt. II, S. 3 (ii), p. 3903. 


3 (Nagarjuna University. Na- 
garjuna 


Bachelor of Medicine and 
Bachelor of Surgery 

h [Doctor of Medicine (Genc- 
neral Medicine) 

Doctor of Medicine (Patho¬ 
logy including Bacterio¬ 
logy) 

Doctor of Medicine (Derma¬ 
tology) 

Doctor of Medicine (Obste¬ 
trics and Gynaecology) ... 

Master of Surgery (Gene¬ 
ral Surgery) 

Master of Surgery (Ana¬ 
tomy) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery) 
(E.N.T.) 

Diploma in Ophthalmo¬ 
logy ••• 

Diploma in Anaesthesio¬ 
logy 

Diploma in Gynaecology and 
Obstetrics 

Diploma in Medical Radio¬ 
logy and Diagnosis 

•'[Diploma in Dermatology... 

d [Doctor of Medicine (Phar¬ 
macology) 


MB.B.S.l 

M.D (Gen. Med.) 

M.D. (Path, including Bat 
teriology) 

M.D. (Derm.) 

M.D. (Obst and Gynae.) 

M S. (Gen. Surgery) 

MS. (Anat.) 

M.S. (Ophth.) 

M.S (E.N.T.) 

DO. 

D.A. 

D.G.O. 

D.M.R.D.l 

D.D.l 

M.D. (Pharm.) 
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University or Medical Recognised medical Abbreviation for 

Institution qualification registration 


Master of Surgery (Ortho- M S. (Orth.) 
paedics) 

Doctor of Medicine (Anaes- M.D. (Anaes.)l 
thesiology) 

e fDiploma in Child Health... D.C.H.l 


[a] Inserted by S.O. 3434, Gaz. of Ind., 5-11-1977, Pt. II. S. 3 Oil, p. 3894. 

[b] Inserted by S.O. 2699, Gaz. of Ind., 16-9-1978, Pt. II, S. 3 (ii), p. 2465. 

[c] Inserted by S.O. 898, Gaz. of Ind., 5-4-1980, Pt. II, S. 3 (ii), p. 1002. 

[d] Inserted by S.O. 2670, Gaz. of Ind., 3-10-1981, Pt. II, S. 3 (ii), p. 3306. 

[e] Inserted by S.O. 3828, Gaz. of Ind, 8-10-1983, Pt. II, S. 3 (ii), p. 3903. 

*fMagadh University ... Bachelor of Medicine and M B B S. 

Bachelor of Surgery ... This qualification shall be 

recognised medical qualifi¬ 
cation when granted be¬ 
fore b f30th April, 19821.1 

(aj Inserted by S.O. 1296, Gaz. of Ind., 6-5-1978, Pt. II. S. 3 (ii), p. 1267. 

[bj Substituted for words and figures "31st March 1979” by S.O.’s 2029 of 1979, 1904 
of 1981, 2469 of 1981. 


*[Bhagalpur University ... Bachelor of Medicine and 

Bachelor of Surgery 


(a] Same as Magadh University. 

[b] Ibid. 


M.B.B.S. 

This qualification shall be 
recognised medical quali¬ 
fication when granted be¬ 
fore b j 30 th April, 19821-1 


a fBurdwan University 


M.B.B.S. 

This qualification shall 


be 


Bachelor of Medicine and 
Bachelor of Surgery 

X . .... . _ _ 

recognised medical quali¬ 
fication when granted be- 
f _ fore b f30th April. 19821-1 

[a] Inserted by S.O. 2129, Gaz. of Ind., 13-6-1979, Pt. II, S. 3 (ii), p. 1829. 

[bj Substituted for words and figures ”30th April, 1980” by S.O.s 1851 of 1980 and 
2469 of 1981. 


a fMadurai Kamraj Univer 

*Ky 


4 


Bachelor of Medicine and 
Bachelor of Surgery 

Diploma in Child Health ... 

Diploma in Gynaecology and 
Obstetrics 

Diploma in Medical Radio¬ 
logy and Diagnosis 

Diploma in Oto-Rhino-Lar- 
yngology 

Diploma in Ophthalmology... 

Diploma in Anaesthesio¬ 
logy 

Diploma in Orthopaedics ... 

Doctor of Medicine (Obste¬ 
trics and Gynae.) 

Doctor of Medicine (Anaes¬ 
thesiology) 

Doctor of Medicine (General 
Medicine) 

Doctor of Medicine (Phar¬ 
macology) 

Doctor of Medicine (Patho¬ 
logy) ... 

Doctor of Medicine (Paedia¬ 
trics) 


M.B.B.S. 

D.C.H. 

D.G.O. 

D.M.R.D. 

D.L.O. 

D.O. 

D.A. 

D.O. Orth. 

M.D. (Obst. and Gynae.) 
M.D. (Anaes.) 

M.D. (Gen. Med.) 

M.D. (Pharm.) 

M.D. (Path.) 

M.D. (Paed.) 
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University or Medical 
Institution 


Recognised medical 
qualification 


Abbreviation for 
registration 


Master of Surgery (Oto- 
Rhino Laryngology) 

Master of Surgery (Sur¬ 
gery) 

Master of Surgery (Ophthal¬ 
mology) 

Master of Surgery (Neuro- 
Surgery) 

Master of Surgery (Paedia¬ 
tric Surgery) 

Diploma in Health Educa- 


M S. (Olo-Rhino-Laryngo- 
logy) 

MS (Surgery). 

M S. (Ophth.) 

M.Ch. (Neuro-Surgery). 
M.Ch. (Paed. Surgery) 

D H El 

‘ion 

[a] Inserted by SO 398. Gaz. of Ind.. 5-4-1980. Pt. II. S. 3 (ii). p. 1002. 

a rManipur University ... Bachelor of Medicine and M.B.B.S. 

Bachelor of Surgery ... This Qualification shall be a 

recognised medical qualifi¬ 
cation under this Schedule 
when granted before the 
30th April, 1982.1 


[a] Inserted by SO. 702. Gaz. of Ind., 28-2-1931, Pt. II, S. 3 (ii), p. 749. 

a lMang,i!nre University ... Bachelor of Medicine and M.B.BS.1 

Bachelor of Surgery 

[a| Inserted by SO. 3504. Gaz. of Ind.. 10-9-1983. Pt. II. S. 3 (ii). p. 3602. 

See o National Board of Examinations. New Delhi—as amended by S.O.s 3920. 
2921 Of 1977. 2699 of 1978. 898 of 1980. 2450 of 1980. S Os 2670. 3C70 of 1981. 2759 of 
’.982 and 3827 <>f 1983. 


North Bernal University—as amended by SO. 1296 o'f 1978. 2129 of 1979. 1622. 
1901 and 2169 of 1981 


THE SECOND SCHEDULE 
(Sec section 12) 


RECOGNISED MEDICAL QUALIFICATIONS GRANTED BY MEDIC AL 

INSTITUTIONS OUTSIDE INDIA 


Country 

Title 

Nature of quali¬ 
fications ns 
stated in 
diplomas 

Abbreviations 

1 

2 

3 

_ 4 

[UNITED KINGDOM - 
University of Birmingham 

... M.B.i Cli.B. 

Bachelor of Medicine 

U. Birm. 

Univorsity of Bristol 

M. D.. 

Ch. M. 

... M B.i Ch.B. 

and Bachelor of 

Surgery. 

Doctor of Medicine 
Master of Surgery 

Do. 

U. Brist. 

University of Cambridge 

M.D., 

Ch.M. 

... M.B.» B.Chir. 

Do. 

U. Camb. 

University of Durham 

M.D.. 

M.Chir. 

... M.B B.S.i 

Bachelor of Medicine 

U. Durli. 

Univorsity of Leeds 

M.D.» 

M.S. 

... M.B.i Ch.B., 

& Bachelor of Surgery. 
Doctor of Medicine. 
Master of Surgery. 

Do. 

U. Leeds. 

University of Liverpool 

M D.i 

Ch.M 

... M.B., Ch.B.i 
M.D.i 

Do. 

Do. 

U. L'Pool. 


Ch. M. 

M.Ch. Orth. 

Do. 

Master of Orthopaedic 
Surgery. 
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University of London 

... M.B., H.S., 

Bachelor of Medicine 

l T . Lond. 

M.D., 

M.S. 

& Bachelor ot Surgei v. 
Doctor of Medicine. 
Master of Surgery. 


University of Manchester 

... M.B., Ch B. 
M.D. 

Ch.M. 

Do. 

U. Mane. 

University of Oxford 

... M.B., B.CI)., 
D.M., 

M.Ch. 

Do. 

U. Oxford. 

University cf Sheffield 

... M.R., Ch.B., 
M.D., 

Ch.M. 

Do. 

U. Shell. 

University of Wales 

... M.B., B.Ch., 
M.D., 

M Ch. 

Do. 

U. Wales. 

University of Aberdeen 

... M.B., Ch.B., 
M.D., 

Ch.M. 

Do. 

U. Aherd, 

University of Edinburgh 

... M.B.iCh.B., 
M.D., 

Do. 

U. Edin. 


University of Glasgow ^ 

University of St. Andrews ... 

University of Belfast 

b[ * * 

♦ * 

Royal College of Physicians 
of London. 

Royal College of Surgeons 
of England, 

Society of Apothecaries of 
London. 

Royal College of Physicians 
of Edinburgh, 

Royal College if Surgeons 
of Edinburgh. 

«[Royal College of Obstetri. 
cians and Gynaecologists, 
London 

f[Royal College of Futho. 
logists, London 


Ch.M. 

4D.P.M. 


M.B., Ch.B., 
M.D., 

Ch.M. 

M.B., Ch.R., 
M.D., 

Ch.M. 

M.B., B.Ch. t 
M.D. 

M.Ch. 

M.A.O. 

* * 

* * 

L. R.C P. 

M. R.C.P. 
F.R.C.P. 

M R.C.S. 

F.R.C.S. 

l.m.s.s.a. 

L.S.A. 

L. R.C.P, 

M. R.C.P. 
F.R.C.P. 

L. R.C.S. 
F.R.C.S. 

M. R.C.O.C. 


M.H.C. 

(Path) 


F.R.C. 

•[Royal College of Physi- D°O.M.S. 
cians and Surgeons# 

London D.O. 

D.P,M. 

Rwal College of Physfcians L.R CPS 
« Surgeons of Glnssgow. M.R C P 

K-gf 

« • . F;R:C:p;S -, 


Diploma in Psycho, 
logy. 

Diploma in Psycho¬ 
logical Medicine]. 

Do. U. Glasg. 

Do. U. St. And. 

Do. U. Belf. 

Do. 

Do. 

Master of Obstetrics. 

* * * * 

♦ * * * 

Licentiate R.C.P, London. 

Member 
Fellow 
Member 
Fellow 

Licenciate in Medicine S. A. Loud 
& Surgery. 

Licentiate 

Licentiate R.C.P.Edln. 

Member 
Fellow 
Licentiate 
Fellow 

“.CAC. Lononl 


R.C.S. Eng. 


R.C.S.Edin. 


.u- R AP. (Lend.) 

(Provided this quali¬ 
fication has been awnr. 
ded after qualifying 
at an examination) 

£ el ! cw . ^ , R.C.P. (Loud.) 

Diploma in Opthalmic R.C.P. and S 
Medicine and Surgery. Lond 
Diploma in Ophthal- - ‘ Do. 
mology 

Liploma in Psycholo- Do 

gical Medicine. 

Licentiate • 

Member 
Fellow 
Fellow 
Follow 

* ♦ * 


R.C.P.S, Glasg. 


* 

*] 
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•.[University of New Castle- M.B., ( h.B. 
Upon-Tyne. 

M.l). 

d[University of Dundee ... M.B./Ch.B. 

M I). 

Ch.M. 


Bachelor ol Medicine & 
Bachelor of Surgery. 
Pcctor of Medicine. 
Master of Surgery. 
Bachelor of Medicine & 
Bachelor of Surgery. 
Doctor of Medicine. 
Master of Surgery. 
Entry relating to U. K. substituted by Act 24 of 1964. S. 17. 

*b] Deleted by S. O. 100, Gaz. Ind. 14-1-1967. Ft. 11. S 3 (ii). p 59 
^1 Inserted by S. O. .382, Caz. Ind., 23-M967, Pt. II. S. 3 (ii). p. 244. 

.d] Inserted by S. O. 1661, Caz. Ind., 11.5-1968, Pt. II. S. 3 (ii). p 2197 

te] Inserted by S. O. 2625. Caz. of Ind., 30-9-1972. Pt. II, S 3 (ii). p. 3669 
vf» Inserted by S. O. 5-S2, Caz. of Ind., 2-3-1974, Pt. 11, S. 3 (ii), p. 732 

lg] Inserted by S. O. 791. Caz. of Ind., 23-3-1974, Pt. II, S. 3 (ii), p. 856. 

AUSTRALIA — 

New South Wales — 

University of Sydney [b] 


South Australia — 


Victoria — 

University of Melbourne 
d[ * * * * j 

BURMA — 

University of Rangoon — 

CANADA — 

Alberta — 

College of Physicians and Sur¬ 
geons of the Province of 
Alberta, [a] 

University of Alberta [bl ^ 
Manitoba — 

College of‘Physicians and Sur-' 
geons of the Province of 
Manitoba, [a] 

University of Manitoba [c] ... 


North West Territories — 

College of Physicians and Sur¬ 
geons of the Province of 
North-West Territories, [b] 
(When held in co .junction 
with License of the College 
of Province of Saskatche¬ 
wan or the Province of 
Alberta.) 

Nova Scotia — 

Nova Scotia Provincial Medi¬ 
cal Board, [aI[c] 
Dalhousie-University [a)[c] — 

Prince Edward Island — 

Prince Edward Island Medi¬ 
cal Council [b] L.M.S. 


U. Nde. 


»» 


U. Dundee. 
>» 


M.n. 

M.D. 

Ch.M. B.S. 

Medicine Hid Surgery. 

U. Sydney. 

M.R., B.S. 
M.D. 

M.S. 

Do. 

U. Adelaide. 

*[ M.B., P.S. 
M.D.. 

M.S.j 

Do. 

U. Melbourne. 

M.B., B.S. 

Do. 

U. Rangoon. 

Member 

Do. 

C. P. and S. Alta. 

M.D. 

Do. 

U. Alberta. 

Member 

M.D., M.D. 
C.M. 

Do. 

Medicine and Surgery. 

C. P. fc Man. 

U. Man. 

Member 

Medicine and Surgery, 

C. P. fc S. N. W. 
Terr. 


L. M.S. 

M. D.i C.M. 


Do. 

Do. 


Do. 


N. Scotia P. M. Bd. 
Dalhousie U. 


M. Co. P. E. I. 


[a] The qualification must he included in Table (F) of the British Medical Register a*: published 
from time to time by the General Medical Council of the United Kingdom, 
ibl When granted on or before 31st October, 1937. 
icJ When granted on or before 31st March, 1942. 

id] Bracket & Letter (b) omitted by S. O. 968, Gaz. Ind., 1959. Pt. II. S. 3 (ii). p. 1059. 

[c] Substituted by S. O. 112, Gaz. Ind., 1961. Pt. II, S. 3 (ii), p. 224. 

CEYLON_ \ 

Ceylon Medical ... L.M.S. Medicine and Surgery. Ceylon M. Co. 

College [a] [c] 


HONGKONG — 
University of Hong 
Kong [a] [c] 


M.B.t B.S. 
M.D.i M. S. 


Do. 


U. Hong. Kong, 
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ITALY - 

AH Royal Italian Univer- M.D. 
sides [dj 


JAPAN 

All 


Imperial Univer- M.B. 


sities [e] 


Any Government or Prefec- 
tural special colleges 
designated by a minister 


MALTA- 


NEWFOUNDLAND — 
Newfoundland Medical 
Board [b] — 

NEW ZEALAND- 


(Igakufhi) 
M.D. 

(Igaku 

Hakushi) 


f[University of Otago 


PAKISTAN — 

Punjab University 


L. M.S. 

M. B. 
M.B.t n.s 
M.D. 
M.S. 


Do. 


Do. 


M.B. 

Do. 


(igakushi) 

M.D. 

Do. 

U. Malta 

L.M.S. 

Do. 

U. NH'd. M. ltd. 

M.B., Ch.B. 

Ch.M., M.D. 

Do. 

U. N. Zealand. 
When granted 

or before the 
December 1961.1 

Do. 

Do. 

U. Otago. 


Do. 


on 


PunjabState Medical Faculty L.M.S. 


UNIOV OF SOUTH AFRICA — 

... M.B.i Ch.B. 


shall be recognised 
medical qualifications 
when granted on or 
after the 1st January 
1902. 

h [and on or before the 
3l December, 1968. 
This condition shall 
not apply in cases 
where these qualifica¬ 
tions are already re. 
cognised on or before 
the 29th April, 1972.] 

U. West Punjab. 

*fWhen granted on or 
before 15th August, 
1947. This condition 
shall not apply in cases 
where these qualifica¬ 
tions are already re¬ 
cognised on or before 
the 12th March, 1965.] 
Licentiate in Medicine L.M.S. Punjab. 

This qualification shall 
he a recognised one 
only when granted 
before the 15th August, 
1947 provided the 
holders thereof had 
passed F. Sc. Examina¬ 
tion before taking up 
medical studies. 


and Surgery, 


University of South 
Africa ib] 

University of Cape 
. Town [a] [c] 


M.B., Ch.B. \ 
M.D., Ch.M, J 


University of the Witwater- M.B., Ch.B. 
srand Johannesburg.^] [c] M.D., Ch.M. 


Do. 

Do. 

Do. 

Do. 


U. S. Africa. 

U. Cape Town. 

U. Witwfttersrand, 
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STRAITS SETTLEMENTS 
AND FEDERATED 
MALAY STATES — 

The King Edward VII Col- 
lege of Medicine, Singa¬ 
pore [a] [cj ... L.M.S. Do. Singapore Med. Coll. 

[a] The qualification mu^t he included in Table (F) ol the British Medical Register as published 
from time to time by the General Medical Council of the United Kingdom, 
lb] When granted on or before the 31st October, 1937. 

S} When granted on or before the 3M March. 1942. 

[dj When granted on or before the ICth October, 19-H). 
lej When granted on or before the 8th December, 1941. 

11J Inserted by S. O. 350, Caz. lnd., 196.3. Ft. 11. S. 3 (ii), p. 442. 

[g] Inserted by S. O. 937, Caz. lnd., 27-3.1965, Ft. 11, S. 3 (ii), p. 1034. 

|hl Inserted by S. O. 2129. Caz. of lnd., 12-8.1972, Ft. 11, S. 3(ii), p. 3u07. 

a Republic of Ireland 


University of Dublin [b] ... M.R., B.C h 


L.Mid. 

L. Ch. 

M. D. 

M.Ch. 

M.A.O. 

National University of Ire- M.B., B.Ch. 
land [b] 

M.D. 

M.Ch. 

M.A.O. 

Royal College of Physician L.R.C.P. 
of lre*and [b] L.M. 

M.R.C.P. 

F.R.C.P. 

Royal College of Surgeons L.R.C.S. 
of Ireland [b] L.M. 

F.R.C.S. 

Apothecaries* Hall of 

Dublin [b] ... L.A.II. 


Racbeloreof Medicine U. Dubl. 
and Racbclor of Sur¬ 
gery. 

Licentiate in Medicine. 

Licentiate in Surgery. 

Doctor in Medicine. 

Master in Surgery. 

Master in Obstetrics 
Science. 

Bachelor of Medicine N. U. lrel. 
and Bachelor of Sur¬ 
gery. 

Doctor of Medicine. 

Master of Surgery. 

Master of Obstetrics. 

Licentiate. 

Licentiate 
wifery. 

Member. 

Fellow. 

Licentiate. 

Licentiate 
wifery. 

Fellow. 


in 


Mid- 


R.C.P., lrel. 


in 


Mid. 


R.C.S. lrel. 


Licentiate. 


A.H.. Dublin.] 


a] Inserted by S. O. 100, Caz. lnd., 14-1-1967, Pt. II*> S. 3 (ii), p. 59 

bl When granted on or before 17th June, 1964. This condition shall not apply in cases where 
these qualifications are already recognised on or before the 2nd January, 1967. 


THE THIRD SCHEDULE 

(See section 13) 

PART I 

RECOGNISED MEDICAL QUALIFICATIONS GRANTED BY MEDICAL 
INSTITUTIONS NOT INCLUDED IN THE FIRST SCHEDULE 


Name of Medical Institution 
or licensing authority 


College of Physicians and 
Surgeons of Bombay. 


Recognised medical 
qualification 


Licentiate of the College of 
Physicians and Surgeons, 
Bombay. 

^Fellowships of the Col¬ 
lege of Physicians and 
Surgeons Bombay in Mid¬ 
wifery and Gynaecology, 
Ophthalmology and Dip 
lomas of the said College 
in Pathology, and Bacte¬ 
riology. Gynaecology and 


Abbreviation 


LCP.S. (Bom.) 


MFC.P.S. (Mid. & Gyn.) 
F.C.P.S. (Ophth.) 

D.P.B. (Dip. in Path. « 
Bact.) __ . - 

D.G.O. (Dip. in Gyn. ^ 

Obsts.) .. 

D.C.H. (Dip. m Child 

Health). 
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Name of Medical Institution Recognised medical Abbreviation 

or licensing authority qualification " 

Obstetrics. and Child These qualifications shall be 
Health. recognised medical quali¬ 

fications under this Sche¬ 
dule only when they are 
held by persons holding 
any other medical qualifi¬ 
cation specified in this 
Schedule. 1 


State Medical Faculty. Licensed Medical Practi- 
Bombay. tioner. 

State Medical Faculty. Ben- Licentiate of the Medical 
gal. Faculty. Bengal. 


State Medical Faculty of 
West Bengal. 


Government of Bengal. 


h[« • * • * 

Licentiate of the Medical 
Faculty, West Bengal. 

Licentiate in Medicine and 
Surgery (Nat.), West Ben¬ 
gal. 

‘'{Certificate of qualification 
by the State Medical 
Faculty under Article 6 -C 
of the Statutes of the 
State Medical Faculty, 
West Bengal. 

Certificate of qualification 
by the State Medical 
Faculty under Article 6 -D 
or 6 -E of the Statutes of 
the State Medical Faculty, 
West Bengal. 

Licensed Medical Practi¬ 

tioner (Campbell Medical 
School). 

Diploma of Medical Col 
lege (Bengal). 

Licensed Medical Practi¬ 
tioner (Dacca Medical 

School). 


I..M.P. (Bom.) 

L.M.F. (Bengal). This qua¬ 
lification shall be a recog¬ 
nised medical qualification, 
only when granted before 
the 15th August. 1947. 

* * * *l 

L.M.F. (West Bengal). 

°{L. M. & s. (Nat.) (West 
Bengal). 

Certificate under Art. 6 -C 
(West Bengal) 1 


Certificate under Art 6 -D 
or 6 -E (West Bengal’).! 


L.M.P. (Campbell Medical 
School). 

Dip. Medl. Coll. (Bengal). 

L.M.P. (Dacca Medical 
School). This Qualifica¬ 
tion shall be recognised 
medical qualification only 
when granted before the 
15th August 1947. 


Ci0 - “«"■ c °“' <Cal.utta).l 

«] inserted by S. O. 1747, Gaz. ,„ d , 1959 , p t . s . 3 (U) , p 1826 

b] Entry omitted by S.O. 1642, Gaz. of Ind, 1961,. ibid, p. 1603. 

[c] Substituted for former entry, ibid. 

(d] inserted by S. O. 2662, Gaz. of Ind.. 1658, Pt. II, s. 3 (ii). p 2 952 

Sta, ,l‘r rt<!d ^ S °' 2S89 ’ G “' 01 ' 1M1 ’ Pt - «• * 3 (it,, p. ,603. 

S Ut e te r M S a ek FaCUlly !Et' P S r Med ‘“‘ p S.M.P. (U.P., 

Member of the State Medi- M.S.M F. ( u P) 
cal Faculty. 

u <* nt , ia £ of the State Me- LSMF (UP) 
dical Faculty. ' ’ • ’ ,U r) 

Examination, u. p MeJ ‘ cal huSV . Pr ° c - LMP lup -> 


«« A U 


[Vol. 25] 4 a. M. 22 


'in the citations stands foe AIR 
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Name of Medical Institution 
or licensing authority 


East Punjab State Medical 
Faculty. 


a [State Medical Faculty of 
Punjab. 


State Medical Faculty of 
Punjab. 

Member of the State Medi¬ 
cal Faculty (Punjab). 
Licentiate of the State Me¬ 
dical Faculty. 

Government of Punjab 


Hyderabad Government 


Government of Mysore 
Mysore Medical School 


Andhra University 

Assam Medical Examination 
Board. 


Board of Examiners. Medi¬ 
cal College, Madras. 


C.P. (or M.P.) Medical 
Examination Board. 

Orissa Medical Examination 
Board. 

Bihar and Orissa Medical 
Examination Board. 


Recognised medical 
qualification 


Licentiate in Medicine and 
Surgery. 


Licentiate in Medicine and 
Surgery. 


Fellow of the State Medical 
Faculty (Punjab). 


Licensed Medical Practi¬ 
tioner (Lahore). 


Licentiate in Medicine & 
Surgery (Osmania). 

Licensed Medical Practi¬ 
tioner (Hyderabad). 

Licensed Medical Practi¬ 

tioner (Mysore). 

Licensed Medical Practi¬ 
tioner (Mysore Medical 
School). 

Licentiate in Medicine and 
Surgery (Andhra U.) 

Licensed Medical Practi¬ 
tioner (Assam). 

Licensed Medical Practi¬ 
tioner (B. W. Medical 
School. Dibrugarh). 

Licensed Medical Practi¬ 
tioner (Madras). 

Diploma in Medicine and 
Surgery. 

Licensed Medical Practi¬ 
tioner (C. P. or M. P.). 

Licensed Medical Practi¬ 
tioner (Orissa). 

Licensed Medical Practi¬ 
tioner (Bihar and Orissa). 

Licensed Medical Practi¬ 
tioner. Temple Medical 
School (Patna). 


Abbreviation 


L M S.. East Punjab. 

This qualification shall be 
a recognised one only 
when granted on or after 
the 15th August 1947, to a 
person other than any per¬ 
son referred to in the en¬ 
try relating to East Pun¬ 
jab State Medical Faculty 
in the First Schedule, pro¬ 
vided he had passed the 
pre-medical examination 

L. M. & S. (Punjab). 

This qualification shall be 
a recognised one only 
when granted to a person 
other than any person re¬ 
ferred to in entry relating 
to State Medical Faculty 
of Punjab in the First 
Schedule provided he had 
passed the pre-medical 
examination^ 

F.S.M.F. (Punjab). 

M. S.M.F. (Punjab). 

LS.M.F. (Punjab). 


M.P.L. (Lahore). 

This shall be a recognised 
medical qualification only 
when granted before the 
15th August 1947. 

L.M. & S. (Osmania). 

L.M.P. (Hyderabad). 


L M.P. (Mysore). 

L.M.P. (Mysore Medl. Sch.) 


L.M. & S. (Andhra U.) 


L.M.P. (Assam). 

L M.P. (B. W. Medl. Sch. 
Dibrugarh). 


L.M.P. (Madras). 

D.M.S. (Madras). 

Lie. Apoth. (Madras). 

L.M P. (C.P. or M.P.) 

L.M.P. (Orissa). 

L.M.P. (Bihar and Orissa). 

L M.P. (Temple Medl. Sch. 
Patna). 


(The Indian] Medical Council Act, 1956 


[Sch III] 339 


Name of Medical Institution 
or licensing authority 


Recognised medical 
Qualification 


Abbreviation 


King Edward Hospital Me- Diploma or certificate in Diploma or certificate in 
:hool. Indore. Medicine and/or Surgery. Medicine and/or Surgery, 

* • • ***** *****1 
University Licentiate in Medicine and L.M. & S. (Rangoon U.l 

Surgery. This qua iifj ca tj 0n shall be 

a recognised medical qua¬ 
lification only when grant- * 
ed before the 1st April, 
1937. 

Medical ExaminationLicensed Medical Practi- L.M.P. (Burma). 

tioner. This qualification shall be a 

recognised medical quali¬ 
fication only when grant¬ 
ed before the 1st April, 
1937. 

[a] Inserted by S.O. 1643, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p. 1603. 

[b] Entry relating to Travancore University deleted by S.O. 1877, Gaz. of Ind., 
25-6-1966, Pt. II, S. 3 (ii), p. 1834. 


dical School. Indore. 

bf* • * • • 

Rangoon University 


Medicine and/or Surgery. 

***** 

Licentiate in Medicine and 
Surgery. 


Burma Medical ExaminationLicensed 
Board. tioner. 


Medical Practi- 


a (Aligarh University Diploma in Ophthalmology. DO. (Diploma in Ophthal¬ 

mology). 

This qualification shall b€ 
recognised medical quali¬ 
fication under this Sche¬ 
dule only when held by 
persons holding any othei 
medical qualification spe¬ 
cified in this Schedule.l 

|a] Inserted by S. O. 1647, Gaz. of Ind., 1959, Pt. II, S. 3 (ii), p. 1926. 

“(Punjab University ... Diploma in Tuberculosis D.T.D. (Punjab). 

Diseases. This qualification shall be 

recognised medical quali¬ 
fication under this Sche¬ 
dule only when it is held 
by a person holding any 
other medical qualification 
specified in this Schedule.] 

[aj Inserted by S.O. 3303, Gaz. of Ind., 1962, Pt. II, S. 3 (ii), p. 3592. 

•(Medical School. Pondl- Ecol de Medicine Diploma D.E.M.P. 

cnerry ... de Ecole Medicine. 

Medico-Surgical College, Diploma of Licentiate of Medico-Surgeon Goa 1 

Nova Goa, Panjim. the Medico-Surgical Col¬ 

lege. Nova Goa. 

(a] Inserted by S. O. 1631, Gaz. of Ind., 4-6-66, Pt. II, S. 3 (ii), p. 1497. 

“{Ecole de Medicine de Diploma of 'Officer de Dip. Officer de Santel 

Pondicherry. Sante’. 

[a] Inserted by S. O. 1879, Gaz. of Ind., 25-6-66, Pt. II, S. 3 (ii), p. 1833, 

“fGovernment of Madras ... Diploma in Medicine and D.M.S.. (Madras). 

Surgery. This qualification shall be 

recognised medical quali¬ 
fication only when grant¬ 
ed on or before the 31st 

- . _ . t . December, '70. 

Facultv ^ St3te MCdiCal Li ' ent , la ‘ e of , E - p - S t a ^ Me- L.S.M.E., (East Punjab) 
aCUKy ' d,cal Faculty. This qualification shall * be 

a recognised medical qua¬ 
lification only when grant¬ 
ed after the 15th August, 
1947.] 

[a] Inserted by S.O. 525, Gaz of Ind., 10-2-1968, Pt. II, S. 3 (ii), p. 552. 

“(Government of Orissa ... Diploma In Modern Medi- D.M.S.M. (Orissa) 1 

cine and Surgery. * 

l a ] Inserted by S.O. 2105, Gaz. of Ind., 31-5-1969, Pt. II, S. 3 (ii), p . 2235. 
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Recognised medical 
qualification 


Abbreviation 


Name of Medical Institution 
or licensing authority 

^Government of Kerala ... Diploma in Medicine and D M.S. (Kerala) 

Surgery. 

State Medical Faculty of Licensed Medical Practi- L.M P. (Gujarat) 1 

uujarat. tioner. 

[a] Inserted by S. O. 2176, Gaz. of Ind., 7-6-1969, Pt. II, S. 3 (ii), p. 2268. 

“(Government of Andhra Diploma in Medicine and D.MS, (Andhra) 1 

Pradesh. Surgery. 

[a] Inserted by S O. 1477, Gaz. of Ind., 25-4-1970, Pt. II, S. 3 (ii), p. 1993. 


PART II 

RECOGNISED MEDICAL QUALIFICATIONS GRANTED BY MEDICAL 
INSTITUTIONS OUTSIDE INDIA NOT INCLUDED IN THE 

SECOND SCHEDULE 


>[ United Kingdom 

M.B.,Ch.B.; M.D.; Ch.M.: — University of Birmingham. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Bristol. 

M.B.Chir.; M.D.; M.Chir.:— University of Cambridge. 

M.B.B.S.; M.D.; M.S.:— University of Durham. 

M.B.,Ch.B.; M.D ; Ch.M.:— University of Leeds. 

M.B.,Ch.B.; M.D.; Ch.M.; M.Ch.Orth.:— University of Liverpool. 

M.B.B.S.; M.D.; M.S.:— University of London. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Manchester. 

M.B.,BCh.; D.M.; M.Ch.:— University of Oxford. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Sheffield. 

M.B.,B.Ch.; M.D.; Ch.M.:— University of Wales. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Aberdeen. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Edinburgh. 

M.B.,Ch.B.; M.D.; ChJVI.:— University of Glasgow. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Andrews. 

M.B.,B.Ch.; M.D.; M.Ch.; M.A.O.:— Queen’s University of Belfast. 

L. R.C.P.; M.R.C.P.; F.R.C.P.:— Royal College of Physicians of London. 

M. R.C.S.; F.R.C.S.:— Royal College of Surgeons of England. 

L.M.S.S.A.; L.S A.:— Society of Apothecaries of London. 

L.R.C.P.; M.R.C.P.L,; F.R.C.P.:— Royal College of Physicians of Edinburgh. 

L R.C.S.; F.R.C.S.:— Royal College of Surgeons of Edinburgh. 

L. R.C.P.S.; M.R.C.P.; F.R.C.P.; F.R.C.P.S.:— Royal College of Physicians and 

Surgeons of Glasgow. 

M. B.,Ch.B.; M.D.; Ch.M.:— University of New Castle upon—Tyne. 

M.B.,Ch.B.; M.D.; Ch.M.:— University of Dundee. 

M.R.C.P.:— Royal College of Physicians of United Kingdom. 

Dip.Psych.; D.P.M.:— University of Edinburgh. 

M. R.C.O.G.:— Royal College of Obstetricians and Gynaecologists, London. 
•M.R.C.(Path); F.R.C.(Path.):— Royal College of Pathologists, London. 

D.O.M.S.; D.O.; D.P.M.:— Royal Coliege of Physicians and Surgeons, London. 
•F.F.A.R.C.S.:— Royal Coliege ol Surgeons, England. 

'M.R.C.Psych.:— Royal College of Psychiatrists, London. 

N. B. * indicates that "Provided that this qualification has been awarded after 
qualifying at an examination.” 

*-4[These qualifications granted in United Kingdom shall be recognised medical 
qualifications when granted on or before the 11th November, 1978.J 

M. D. (Berlin). ■ 

M. D. (Paris). 

M. D. (Amrterdam). 
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M. D. (Freiburg, Germany). 

M. D. (Vienna). 

M. D. (Toronto, Canada). 

M. D. (Heidelburg). 

M. B. B. S. (Dacca). 

M. D. (Bonn). »[• * * *] 

M. B. B. S. (Ceylon). 

M. D. (Munich). 

"[Medico-Surgeon (Goa).] 
r (M. B. B. S. (Karachi). 

M. B. B. S. (Sydney—New South Wales—Australia). 

M. D. (Minnesota — U. S. A.) 

M. D. (Geneva — Switzerland).] 

"[Doctoris in Medicina et Chirugia (Diploma) 

(Santo Tomas University, Manila, Phillipines.)] 
c (Licenciate of Medical Faculty East Pakistan — L. M. F. (East Pakistan).] 
f (M. D. (Western Reserve University. Cleveland. Ohio, U. S. A.). 

M. D. (Royal Hungarian University of Sciences of Peter Pagmamy, Budapest, 
Hungary).] 

sfLicenciate of Medical Faculty, East Bengal — L. M. F. (East Bengal).] 

■[ M. D. (Dusseldorf): M. D. (Erlangen): M. D. (Frankfurt am Main): 

M. D. (Giessen): M. D. (Goethingen): M. D. (Kiel): M. D. (Koeln): M. D. (Ham¬ 
burg): M. D. (Mainz.): M. D. (Marburg): M. D. (Muenster): M. D. (Tuebingen.): 
M. D. (Wuerzburg).] 

J[M. D. (Saabrucken).] 

kfDoctor-en Medicina Y. Chiruguin (University of Madrid, Spain).] 

'[M. D. (Haenmanna Medical College and Hospital of Philadelphia. Pennsylvania. 

U. S. A.): M. D. (Temple University, Philadelphia, U. S. A.).] 
m [M, D. (Padua, Itlay): M. D. (Rome, Italy).] 

™[M. D. (Milan, Italy): M. D. (Parma. Italy).] 

"[General Physician (Moscow Medical Institute, First & Second, Moscow.] 
"[General Physician (Patricia Lumumba Friendship University, Moscow.] 

h [M. B. B. S. (Institute of Medicine I, Rangoon): M. B B. S. (Institute of Medicine, 
Mandalay): M. B. B. S. (Sind, West Pakistan).] 
h |M. B. B. S. (Rajshahi, East Pakistan).] 

h [M. D. (Genoa, Italy)] [M. D. (Leipzig): Diploma Arts (Physician). Nijmegen Uni¬ 
versity, Netherlands: L. M. & S. (Rangoon University): L. M. P. (Burma) — 
These qualifications shall be recognised qualifications when granted after 
1-4-1937.] 

P[M. B. B. S. (Mandalay): M. D. (University of Innsbenck, Austria): M. D. (Tulane 
University, U. S. A.): L. S. M. B. (Burma).] 

P[M. D. (University Catholiquc de Lille. France): M. D. (University of Napoli (Naples), 
Italy.] 

l[M. B. Ch. B. (Makerere University College of East Africa): M. B. Ch. B. fUnivev 
sity of Alexandria, U. A. R.): M. D. (University of Graz, Austria): M. D. (Loyola 
University Stritch School of Medicine, Chicago, U. S. A.): M. B. B. S. (Pun¬ 
jab University Pakistan).] 

fjM. D. (University of Catholics, Rome, Italy): M. D. (Louvain, Belgium).] 

*[M. D. Manila. Phillipines).] 


M [C. M. S. (Licentiate of State Medical Faculty Sind, West Pakistan).] 
'[L. M. S. (Ceylon).] 


U [M. D. (Aachen University, Federal Republic of Germany): M. D. (Hannover Medi¬ 
cal Hochschule University, Federal Republic of Germany): M.D. (Bochum Univer¬ 
sity, Federal Republic of Germany): M. D. (University of ULM, Federal Republic 
of Germany); M. D. (St. Louis University, U.S.A.).] 

VlM '^‘r! UniVerSity ° f Basel) ' Switzerland: M - D - (University of Philippines Manila)- 
M.D. (University of Modena), Modena, Italy.] 
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"(F.R.CS. (Canada) 

CerUficales/Diplomas of the following approved examining Boards of U.S.A. 

(i) American Board of Pediatrics 
(n) American Board of Psychiatry and Neurology 
(in) American Board of Orthopaedic Surgery 

(iv) American Board of Dermatology 

(v) American Board of Radiology 
• vi) American Board of Urology 

<vii) American Board of Obstetrics and Gynaecology 
(viii) American Board of Internal Medicine 
nx) American Board of Pathology 

(x) American Board of Ophthalmology 

(xi) American Board of Otolaryngology 

(xii) American Board of Surgery 

fxiii) American Board of Anaesthesiology 

(xiv) American Board of Plastic Surgery 

(xv) American Board of Neurological Surgery 

(xvi) American Board of Physical Medicine ar.d Rehabilitation 
(xvii) American Board of Preventive Medicine 

(xviii) Board of Thoracic Surgery «An affiliate Board of the American Board 
of Surgery).] 

x [Candidate of Medical Science (USSR) in Medicine awarded by the Institute of 
Therapy of the Academy of Medical Sciences of USSR Facharzt Fuer Chirurgia 
(Specialist Surgeon) (West Germany) Facharzt Fuer Gynaekologie (Specialist in 
Gynaecology) (West Germany Facharzt Fuer Innera Frnakheiten (Specialist in 
Internal Medicine) (West Germany). 

F.R.A.C.S. (Fe’lowship of the Royal Australian College of Surgeons) 

MC.P.A. (Membership of the College of Pathologists of Australia) 

Diploma of Certificate D’Eludes Specialist D’ of Medicine Electro-Radiologie 
(Certificate of Special Studies of Medical Electro-Radiology) (Paris-France) 


F.R.C.P. (Canada) 

Diploma in Psychiatry (Ms Gill University), Montreal, Canada Candidate of 
Science ‘Doctor of Philosophy) in Medicine—Branch Plastic Surgery (Hungary) 
awarded by Hungarian Academy of Medical Sciences, Budapest 
Facharzt Fuer Kinderheilkunde (Children Specialist) (West Germany).] 

Z [L.L M.R.C.S. (Royal College of Physicians and Surgeons. Ireland. "Staatexaman” 
(University of Tubingen, West Germany): M. D. (Far Eastern University. 
Manila. Philippines): M.D. (University of Otawa. Canada).] 
zl [M.B.B.Ch. (National University of Ireland): M.D. (University of Florence, Italy): 
M B B S. (University of West Indies, Mona, Kingstan, Jamaica): M.D. (Univer¬ 
sity of Belgrade. Yugoslavia): M. D. (Faculty of Medicine and Stomatology, 
Ljnblja.na, Yugoslavia): M. D. (Medical Faculty, Nis, Yugoslavia): M. D. (Medi¬ 
cal Faculty, Novi Sad, Yugoslavia): M.D. (Medical Faculty, Rijeka, Yugoslavia): 
M.D. (Medical Faculty, University of Sarcyevo, Yugoslavia): M D. (Medical 
Faculty, University of Skoplje, Yugoslavia): M. D. (Medical Faculty, University 
of Zargreb, Yugoslavia): M.B.B.Ch. (University of Ain Sham*. United Arab Re¬ 
public): M.B.B.Ch. (University of Cairo, United Arab Republic) APPROBATE 
ALS AR1T (Karl Marx—University of Leipzic, Eastern Germany], 


Z '2[M. D. (Pahlavi University, Shiraz, Iran): M D. (Anaesthesia) (Pahlavi Univer¬ 
sity, Shiraj, Iran) Diploma in Medicine and Surgery (Faculty of Medicine o 
the Cervenko High Institute of Medicine, Sofia, Bulgaria): M.B.B.S. (Chittagong 
University. Bangladesh): M.A.N. Z.C.P. .Membership Examination of the col¬ 
lege of Phychiatrists of Australia and New-Zealand): M. D. (University 
gue, Ko’in, West Germany): (M.D. (Charles University. Pragne. Ka ennsh , 
Czechoslovakia): M.D. (University of Bologna, Italy], 

z 3(M BBS (Institute of Medicine (ID. Rangoon. Burma.] university 

*S[M. D . (University of Azarabadegan. Tazriz. Iran): M. D. (MMtinluth r U ^ phy 
Hadle): M P.H. (University of North Carolina, Chapel Hill, U.S. .) P 
sician (University of Zurich, Switzerland).] 
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z6[Doctor of Medicine J.E. Purkyn University, Brno, Czechoslovakia 

The medical qualification noted above shall be recognised medical qualification 
for the period up to the 31st day of Dec., 1935.] 

z7 [General Physician Restor-on-Don State Medical Institute, US.S.R.] 
z-8[Diploma in Child Health (D.C.H.), Kabul University.] 
z-9(M.B.B.S, (University of London) 

This qualification shall be a recognised medical qualification when granted on 
or after the 12th November, 1978. 

M B.Ch.B (University of Sheffield, U K.) 

This qualification shall be a recognised medical qualification when granted on 
or after the 12th November, 1978.] 

(a] Words (Specialist for women's diseases and obstetrics) omitted by S O. 1700. 
Gaz. of Ind., 1963, Pt. II, S. 3 (ii). p. 1966. 

|b] Substituted by S O. 36 for "Licentiate Diploma awarded by the Medico Sur¬ 
gical Col'ege of Nova Goa".—Gaz. of Ind., 1960, Pt. II, S. 3 (ii), p. 125. 

[c] Inserted by S. O. 113, Gaz. of Ind., 1961, Pt. II. S. 3 (ii). p. 221. 

[d] Inserted by S. O. 343, Gaz. of Ind., 1961, Pt. II, S. 3 (ii), p. 438. 

[e] Inserted by S.O. 1232, Gaz. of Ind., 1962, Pt. II, S. 3 (ii), p. 1272. 

[f] Inserted by S.O. 2647, Gaz. of Ind., ibid, p. 2869. 
fg] Inserted by S O. 3900, ibid. p. 4232. 

[h] Inserted by S. Os. 502 am. S.O. 1291/1967, 666, 839, 888, 1084 and 1481, Gaz. 
of Ind. 1966. Pt. II. S. 3 (ii), pp. 444, 630, 788, 820, 957 and 1381, respectively. 

[i] Inserted by S.O. 34. Gaz. ol Ind., 1963. Pt. II, S. 3 (ii). p. 28. 

[j] Inserted by S.O. 1700, ibid, p. 1966 

[k] Inserted by S.O. 1853, ibid, p. 2105. 

[l] Inserted by S.O. 2093, Gaz. of Ind, 1964, Pt. II, S. 3 (ii), p. 2501. 

[m] Inserted by S.Os. 404 and 1350, Gaz. of Ind., 1965, Pt. II, S. 3 (ii), pp. 406 and 
1511, respectively. 

[n] Substituted for original entry under S.O. 378 of 1966, by S O. 1544, Gaz. of 
Ind. 1968, Pt. II, S. 3 (ii), p. 2103. 

[o] Inserted by S. O. 378, Gaz. of Ind. 1966, Pt. II, S. 3 (ii), p. 312. 

[p] Inserted by S. Os. 37 & 4271, Gaz. of Ind. 9-12-1967, Pt. II. S. 3 (ii), pp. 31, 
4549, respectively. 

[q] Inserted by S.O. 1790, Gaz. of Ind. 1968. Pt. II. S. 3 (ii), p. 2339. 

[r] Inserted by S.O. 2128, Gaz. of Ind., 7-6-69, Pt. II, S, 3 (ii), p. 2269. 

[s] Inserted by S.O. 964, Gaz. of Ind., 1970, Pt.II, S. 3 (ii), p. 1809. 

[ss] Inserted by S O. 1786, Gaz. of Ind., 1-5-1971, Pt. II, S. 3 (ii), p. 2402. 

[t] Inserted by S. O. 2363, Gaz. of Ind., 19-6-1971, Pt. II, S. 3 (ii), p. 3382. 

[u] Inserted by S.O. 2627, Gaz. of Ind., 30-9-1972, Pt. II. S. 3 (ii), p. 3670. 

[v] Inserted by S.O. 1646, Gaz. of Ind., 9-6-1973, Pt. II, S. 3 (ii), p. 2113. 

[w] Inserted by S.O. 2714, Gaz. of Ind., 22-9-1973, Pt. II, S. 3 (ii), p. 3142. 

[x] Inserted by S.O. 3210, Gaz. of Ind., 17-11-1973. Pt. II, S. 3 (ii), p. 3778. 

[y] Inserted by S.O. 5379, Gaz. of Ind., 27-12-1975, Pt. II, S. 3 (ii), p. 4380. 

[z] Inserted by S. O. 1093 Gaz. of Ind., 31-5-1975. Pt. II, S. 3 (ii), p. 2024. 

[z-1] Inserted by S.O. 2913, Gaz. of Ind., 14-8-1976, Pt. II, S. 3 (ii), p. 2742 but 
superseded and further amended by S. O. 3438, Gaz. of Ind., 25-9-1976, Pt. II 
S. 3 (ii), p. 3155. 

[z-2] Inserted by S.O. 2356, Gaz. of Ind., 23-7-1977, Pt. II. S. 3 (ii), p. 2574. 

[z-3] Inserted by S.O. 2015, Gaz. of Ind., 8-7-1978, Pt. II, S. 3 (ii), p. 1785. 

[z-4] Inserted by S. O. 2618, Gaz. of Ind., 9-9-1978, Pt. II, S. 3 (ii), p. 2416. 

[z-5] Inserted by S.O. 1463, Gaz. of Ind., 24-5-1980, Pt. II, S. 3 (ii), p. 1504. 

[z-6] Inserted by S. O. 2467, Gaz. of Ind., 10-9-1981, Pt, II, S. 3 (ii), p. 3121. 
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[z-7] Inserted by S. O. 3100. Gaz. of Ind., 19-12-1981, Pt. II, S. 3 (ii) p 3876 
(z-8j Inserted by S O. 27G0. Gaz. of Ind., 24-7-1982, Pt. II, S. 3 (ii)! p! 2816. 

[z 9] Inserted by S O. 360. Gaz. of Ind., 13-1-1983, Pt. II, S. 3 (ii). p. 333. 


[THE INDIAN] MEDICAL DEGREES ACT, 1916 

(ACT 7 OF 1916) 


[The text of the Act printed 

CONTENTS 


SECTIONS 

1. Short title. 

2. Definitions. 

3. Right to confer degrees, etc. 

4. Prohibition of unauthorised conferment 

of degrees, etc. 


here is as on 15-11-1933.] 

5. Contravention of section 4. 

6. Penalty for falsely assuming or using 

medical titles. 

7. Cognizance of offences. 

8. Jurisdiction of Magistrates. 

SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


"Acts of the Local Council provide in 
many of the larger provinces of British India 
for the registration of persons duly qualified 
to practise western medicine or surgerv. and 
where such Acts have been passed. Medical 
Councils have been constituted with specific 
powers and duties. 

It is now considered necessary to supple¬ 
ment this provincial legislation by an Impe¬ 
rial Act. restricting the right to issue degrees 
and diplomas in these systems of medicine 
and surgery to duly constituted authorities, 
so as to ensure that such decrees and diplo¬ 
mas arc not issued lo qualified persons It 
has been found that at present, diplomas arc 
issued by private institutions to untrained or 
insufficiently trained persons, and that manv 
of these diplomas are colourable imitations 
of tho<o issued by recognised Universities 
and Corporations. The result is that reci¬ 
pients of such diplomas are able to pose to 
the public as possessing qualifications in 
medicine and surgerv which they do not pos¬ 


sess. The present Bill is intended to remove 
the public inconvenience and injury arising 
out of the present state of affairs. It prohi¬ 
bits all persons, save certain specified auth¬ 
orities. from issuing or alleging that they are 
entitled to issue any degree or diploma M 
western medicine or surgery. It also 
penalises persons who voluntarily and falsely 
assume any medical title which is granted 
either by the General Council of Medical 
Education of the United Kingdom, or by the 
authorities constituted under the Act. and 
further prohibits the use of any colourable 
imitations of such titles. 

The Bill does not affect the right of any 
person to exercise the profession of medi¬ 
cine or to practise as a physician or surgeon, 
provided he does not pretend to possess 
qualifications which he has not got; and its 
operation is rigidly restricted to the western 
methods of Allopathic medicine and surgery. 
Homoeopathic. Ayurvedic and Unani practi¬ 
tioners being excluded from the purview of 
the Bill."—Gaz. of India. 1915, Part V, p. 76. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted by A.O. 1937. A.L.O., 1950, 2 A.L.O., 1956. 

—Amended in Andhra Pradesh by A. P. Act 23 of 1968. 

—Amended in Assam by Assam Act 16 of 1940. 

—Amended in Bihar by Bih. Act 20 of 1949. 

—Amended in Madhya Pradesh by C. P. and Berar Act 65 of 1940. 

—Amended in Maharashtra by Maha. Act 44 of 1961. 

—Amended in Punjab by Punjab Act 25 of 1964. 

—Amended in Tamil Nadu by T N. Act 20 of 1940. 

—Extended by Acts 59 of 1949, 30 of 1950. Rcgns. 7 of 1963. 11 of 1963. 

—Extended to Telengana area. Act as in Andhra, by A. P. Act 23 of 1960, S. 36. 

—Extended in Bombay by Bom. Act 4 of 1950 in Maharashtra by Maha. Act 44 
of 1961. 

—Extended in Punjab by Punj. Act 30 of 1958. 

—Extended in Tamil Nadu by T. N. Act 23 of 1960. 

—Repealed in part in Bihar by Bih. Acts 31 of 1951; 24 of 1953. 

—Repealed in part in Orissa by Ori. Acts, 8 of 1957, 14 of 1960. 
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[THE INDIAN] MEDICAL DEGREES ACT, 1916 
(ACT NO. 7 OF 1916) a 

[16th March, 1916.] 

An Act to regulate the grant of titles implying qualifications in western medi¬ 
cal science, and the assumption and use by unqualified persons of such 
titles. 

WHEREAS it is expedient to regulate the grant of titles implying qualifi¬ 
cations in western medical science, and the assumption and use by unquali¬ 
fied persons of such titles; It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz of Ind., 1915. Pt. V. p. 70; for 
Report of Select Committee, see ibid, 1916, Pt. V, p. 7. 

This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (LIX of 1949). S. 3 (1-1-1950) and to the States of 
Manipur. Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 
(XXX of 1950), S. 3 (16-4-1950). Manipur and Tripura are States now—See Act 
No. 81 of 1971, Ss. 3 and 4 (30-12-1971). Vindhya Pradesh has merged with the State 
of M. P.—See Ac' 37 of 1956, S. 9 (i) (e). 

It has also been extended to the States merged in the State of Bombay by Bom, 
Act IV of 1950. S. 3 (30-3-1950), and to the transferred territories in Punjab by Punj. 
Act XXX of 1958, S. 4 and Sch. II. 

It has now been extended to the Union Territories of Pondicherry and Goa. 
Daman and Diu by Regns VII of 1963 (1-10-1963), and 11 of 1963 (1-2-1965). respec¬ 
tively. 

It has also been extended to the transferred territory i. e. Kanyakumari District 
and Shencottah taluka of Tirunelveli District in Tamil Nadu by T. N. Act, XXIII of 
1960. 

It has been extended to whole of Maharashtra as it was in Bombay region of the 
State by Maha, Act XLIV of 1961. • 

The Act so far as it relates to the Ayurvedic and Unani systems of medicine is 
repealed in the State of Bihar by Bih. Act XXXI of 1951. S. 56 and in so far as it 
relates to Ayurvedic Medicine in the State of Orissa, by Ori. Act XIV of 1960, S. 58. 

The Act so far as it relates to the Homoeopathic and Biochemic systems of 
medicine is repealed in the State of Bihar by Bih. Act XXIV of 1953, S. 54 and in 
the State of Orissa by Ori. Act VIII of 1957, S. 55. 

STATE AMENDMENTS 

Andhra Pradesh: 

Same as that of Tamil Nadu — See T. N. Act 20 of 1940, S 2. read with A. P. 
Act 9 of 1961, S. 3, 1st Sch. 

Assam: 

In the Preamble, for the words "of such titles’* substitute the words "of such 
titles and of titles implying qualifications in other system of medicine."—Assam Act 
XVI of 1948, S. 2 (20-10-1948). 

Bihar: 

In the long title and in the preamble after the words "western medical science" 
insert the words "or in the Indian system of medicine’’.—Bihar Acts XX of 1949, 
S. 2 (1-12-1949) and XXIV of 1953, S. 54 (1-3-1955). 

Madhya Pradesh; 

* Same »s that of Assam.—C. P. and Berar Act LXV of 1948, S. 2 (29-10-1948). 
Maharashtra: 

Amendment made by C. P. B. Act LXV of 1948, in the long title of the Act, 
prevailing in the Vidarbha region is deleted by Maha. Act XLIV of 1961, S. 2 (a) 
(12-16-1961). 

Tamil Nadu: 

; ' Same as that of Assam.—T. N. Act XX of 1940, S. 2 (28-1-1941). 

"A” in the citations stauds foe AIR — —— 
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If.lfi 1 ’ Sh<>,t Utlc '~ This Act may be called the Indian Medical Degrees Ac'., 

2. Definitions.— In this Act western medical science" means the western 
methods of Allopathic medicine. Obstetrics and Surgery, but does not mclude 
me Homoeopathic or Ayurvedic or Unani system of medic : ne a [and "State” 
means all '-[the territories which immediately before the 1st November 1956 
were comprised) within Part A States and Part C States], 

[a] Added by A.L.0. 1950 

[b] Substituted for the words "the territories for the time being comprised” bv 
2 A.L.O., 1956 

STATE AMENDMENTS 

Andhra Pradesh : 

In S. 2. for the words "all the territories", substitute the words "comprised in 
•he Slate of Andhra Pradesh and all the other territories”—A P Act 23 of 1963 
S. 36 ii) (1-8-19761. 

Bihar: 

For Section 2 substitute the following:— 

"2. Definitions— In this Act.— 

(1) and (2) (Repealed by Bihar Act XXIV of 1953, S. 54 (1-3-1955 ] 

(3) "Indian system of medicine" means the Ayurvedic or Unani Tibbi system of 
medicine whether supplemented or not by such modern advances as the State 
Government may, from time to time, have determined: and 

(4) "Western medical science" means the western method of Allopathic medicine. 
Obstetrics and Surgery, but does not include the Indian, Homoeopathic or 
Biochemic system of medicine."—Bih. Act XX of 1949. S. 3 (1-12-1949). 

Maharashtra : 

In its application to the whole State, in S. 2, add the following at the end — 
and in the case of the State of Maharashtra, includes the Hyderabad area of 
the State.”—Maha. Act XLIV of 1961. S. 2 (b) <12-10-1961). 


3. Right to confer degrees, etc.— The right of conferring, granting, or 
issuing in the r, fStates) degrees, diplomas, licences, certificates or other docu¬ 
ments stating or implying that the holder, grantee or recipient thereof is 
qualified to practise western medical science, shall be exercisable only by the 
authorities specified in the Schedule, and by such other authority as the b [State 
Government ] may, by notification in the ‘[Official Gazette], and subject to such 
conditions and restrictions as f, [it ] thinks fit to impose, authorise in this be¬ 
half. 

[a] Substituted for the word 'Provinces' by A.LO, 1950. 

[b| Substituted for the words 'Provincial Government* ibid, 
fc] Substituted for the words 'Gazette of India* by A O., 1937. 

[d] Substitu'ed for the word 'he' ibid. 

STATE AMENDMENT 

Bihar: 

After the words "western medical science'* insert the words "or the Indian 
system of medicine”.—Bih. Acts XX of 1949, S. 4 (1-2-1949) and XXIV of 1953, 
S. 54 (1-3 1955). 

4. Prohibition of unauthorized conferment of degrees, etc.— Save as pro¬ 
vided by section 3, no person in the a [States) shall confer, grant, or issue, or 
hold himself out as entitled to confer, grant, or issue any degree, diploma, 


Section 3 

(1) There is no institution in the State of 
Tamil Nadu that can confer doctorate on 
any one in the Homoeopathic system of 
medicine. There are a lot of institutions 
professing to impart knowledge of the 
Homoeopathic system of medicine through 
correspondence courses and also confer dip¬ 


lomas and degrees. They have no right 
confer such diplomas or degrees. 1978 Cn L 
1390(1390) : 1978 MadLW (Cri) 45. 


Section 4 . 

(1) The accused who was himself aquacK 
ind had no manner of academic qualification 
o practice any system of medicine conauc j 
?d an institution called "Allopathic Meal 
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licence, certificate or other document stating or implying that the holder, 
grantee or recipient is qualified to practise western medical science. 

(a] Substituted for the word 'Provinces’ by A.L.O., 1950. 

STATE AMENDMENT 

Bihar: 

After the words "western medical science" insert the words "or the Indian 
system of medicine".—Bih. Acts XX of 1949, S. 4 (1-12-1949) and XXIV of 1953. 
S. 54 (1-3 1955). 

5. Contravention of section 4.— Whoever contravenes the provisions of 
section 4 shall be punishable with fine which may extend to one thousand 
rupees; and, if the person so contravening is an association, every member of 
such association who knowingly and wilfully authorises or permits the contra¬ 
vention, shall be punishable with fine which may extend to five hundred 
rupees. 

6. Penalty for falsely assuming or issuing medical titles.— Whoever 
voluntarily and falsely assumes, or uses any title or description or any addi¬ 
tion to his name implying that he holds a degree, diploma, licence or certifi¬ 
cate conferred, granted or issued by any authority referred to in section 3, or 
recognised by the General Council of Medical Education of the United King¬ 
dom, or that he is qualified to practise western medical science, shall be 
punishable with fine which may extend to two hundred and fifty rupees, or, if 
he subsequently commits, and is convicted of, an offence punishable under th's 
section, with fine which may extend to five hundred rupees: 

Provided that nothing in this section shall apply to the use by any person 
of any title, description, or addition which, prior to the commencement of 
th ; s Act, he used in virtue of any degree, diploma, licence or certificate con¬ 
ferred upon, or granted or issued to him. 

STATE AMENDMENT 

Bihar: 

<i) After the words "western medical science" insert the words "or the Indian 
system of medicine". 

(ii) For the proviso to Section 6, substitute the following proviso:— 

Provided that nothing in this section shall apply to the use by any person 
qualified to practise western medical science, of any title, description or addition 
which prior to the 16th March, 1916, he used in virtue of any degree, diploma. 


Section 4 (contd.) 

Training Centre” and appointed himself as 
the Principal of that institution. The course 
of training was by correspondence, 
there was no evidence as to 
what doctors gave lectures and 
on what subjects. The accused issued certi¬ 
ficates that the recipient had undergone and 
completed the training in modem (Allopa¬ 
thic) medicine and was awarded the certi¬ 
ficate in token of his having passed the final 
examination conducted by the institute. The 
certificates issued implied that the recipient 
was qualified to practice western medical 
science. Therefore by issuing the certificates 
the accused was guilty of the offence under 
S. 4 read with S. 5. 1978 CriLJ 1390 : 1978 
MadLW (Cri) 45. 

Section 5 

(1) Accused led people t Q believe that his 
college styled as "The Dacca Medical 
t-ollege was an allopathic college, which 
could award allopathic diplomas, and issued 
diplomas conferring M.M.B.’ degrees to cer- 
Wn J? ersons which implied that holders could 
practice western medical science. Held, ac¬ 


cused was guilty of an offence under S. 5. 
A 1933 Cal 456(457) : 34 CriLJ 603. 

(2) Accused without any qualification 
conducting ’Allopathic Medical Training 
Centre” and awarding certificate that 
recipient has passed final examination — 
Accused is guilty under S. 5 for contravening 
S. 4 of the Act. 1978 CriLJ 1390 : 1978 Mad 
LW ( Cri) 45. 

Section 6 


(1) Regard must be had to all the words 
used by a person before and after his name 
and the manner of their use in determining 
the intention of that person and the effect of 
these words and whether they would render 
him liable for conviction fop an offence 
under this section. A 1944 Lah 384(384) : 46 
CriLJ 251 (DB). 

(2) Styling oneself M. D. B. i.e„ "Doctor 
of Bio-Chemie Medicines” or L.M. H. i.e„ 
Licentiate of Homoeopathic Medicines doe's 
not bv itself constitute an offence. A 1925 
Sind 71(71) ; 25 CriLJ 709 (DB). 

(3) Quaere — Whether assumption of title 
'Doctor” is an offence. A 1925 Sind 71(71) : 
25 CriLJ 709 (DB). 
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licence or certificate conferred upon or granted or issued to him to practise snrh 
western medical science. — Bih. Act XX of 1949, S. 4 (1-12-1949). h 

STATE AMENDMENTS 

Section 6-A 
Andhra Pradesh : 

Same as in Assam, but for sub-cl. (i) of cl. (b) of sub-section (l), which runs 
thus "(i) is recognised by any law for the time being in force in States; or”—A P 
Acts XX of 1940 and XXIII of 1968, S. 36 (2) (ii) (1-8-1976). * ' ' 

Assam : 

After Section 6, insert the following new section:— 


”6-A. Penalty for unauthorised use of titles, etc., implying medical qualifica¬ 
tions.— (l) No person shall add to his name any title, description, letters or abbre¬ 
viations which imply that he holds a degree, diploma, licence or certificate as his 
qualification to practise any system of medicine unless— 

(a) he actually holds such degree, diploma, licence or certificate; and 

(b) such degree, diploma, licence or certificate— 

<i) is recognised by any law for the time being in force in India: or 

(ii) has been conferred, granted or issued by an authority referred to in Sec¬ 
tion 3; or 

(iii) has been recognised by the General Council of Medical Education of the 
United Kingdom; or 

(iv) in cases not falling under sub-clause (i), sub-clause (ii) or sub-clause (iii). 
has been conferred, granted or issued by an authority empowered, or re¬ 
cognised as competent, by the State Government to confer, grant or issue 
.-ich degree, diploma, licence or certificate. 

(2) Whoever contravenes the provisions of sub-section (1) shall, notwithstanding 
anything contained in Section 6, be punished in the case of first conviction, with 
fine which may extend to two hundred and fifty rupees and in the case of subse¬ 
quent conviction, with fine which may extend to five hundred rupees "—Assam Act 
XVI of 1948. S. 3 (20-10-1948). 

Delhi : 

Section 6-A as in Tamil Nadu has been extended to Delhi.—See Gaz of Ind., 
1949. Pt. I, S. 1, p. 425. 

Madhya Pradesh: 

Same as that of Assam—C. P. and Berar Act LXV of 1918, S. 3 (29-10-1948). 
Maharashtra : 

Amendment mode by C. P. and B. Act LXV of 1948 which was prevailing in 
Vidarbhn region of the State has been deleted by Maha. Act XLIV of 1961, S. 2 (a) 
(12-10-1961) 

Tamil Nadu: 

(i) Same as that of Assam—T. N. Act XX of 1940, S. 3 (28-1-1941). 

(ii) In the territories added to Tamil Nadu by Act 56 of 1959, for the words, 
figures and letters, in S. 6-A (1) (b), "any part of India which, immediately before 
the first day of November 1956, was comprised in a Part A State or Part C State" 
substitute the words "India or any part thereof’.—See T. N. Act 39 of 1961, S. 4 
and Sch. II (6-12-1961). 


7. Cognizance of offences.— No Court shall take cognizance of an offence 
punishable under this Act except upon complaint made by order of the 
e [State Government], or upon complaint made, with the previous sanction of 


Section 6-A (Delhi) 

(1) The gist of the offence under Sec. 6-A 
is the representation lhat the person concern¬ 
ed should be using the unauthorised title 
which implies that he holds a certain medical 
qualification. The existence of a diploma or 
degree is not an essential pre-requisite of the 
offence. It is not necessary that a person 
should falsely assume that he is the holder 


of a recognized diploma or degree. The i 
tendment of the Act is also to st °P 
of spurious degrees or diplomas. A 19° z ru ‘ 
347(347) : 1967 (2) CriLJ 209. 


Section 7 

(1) A complaint by order of ,he , S t at * 
rnment is within the Purview of Section 
nd is an alternative to a complaint br S 


[The] Medical Termination of Pregnancy Act, 1971 349 

the a [State Government], by a Council of Medical Registration established by 
any enactment for the time being in force in the a [State]. 

[a] Substituted for the words "Provincial Government" or for the word "Pro¬ 
vinces" by A. L. O., 1950. 


8. Jurisdiction of Magistrates.— No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try any offence punishable 
under this Act. 

STATE AMENDMENT 

Punjab: 

For the word 'Magistrate 1 substitute the word 'Judicial Magistrate—Punj. Act 
25 of 1964, S. 2 and Sch. Part II (2-10-1964). 

SCHEDULE 

(See section 3) 

1. Every University established by *[a Central Act], 

2. The State Medical Faculty in Bengal. 

3. The College of Physicians and Surgeons of Bombay. 

4. The Board of Examiners, Medical College, Madras. 

[a] Substituted for the words "an Act of the Central Legislature." by A. L. O., 
1950, 


Bihar: 


STATE AMENDMENT 


After item 4, add the following items, namely :— 

"5. A Board of the Indian system of medicine constituted by an Act of the 
State Legislature or recognised by the State Government. 
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[THE] MEDICAL TERMINATION OF PREGNANCY ACT 1971 

(ACT 34 OF 1971) 

[The text of the Act printed here is as on 15-11-1983.) 

CONTENTS 


SECTIONS 

1. Short title, extent and commencement. 

2 . Definitions. 

3. When pregnancies may be terminated 

by registered medical practitioners. 


The provisions regarding the termination 

°;v P u eRnancv in the India n Penal Code 
which were enacted about a century ago 

. dr . awn up in keeping with the then 
arttish Law on the subject. Abortion was 
made a crime for which the mother as well 
*5 the abortionist could be punished except 
where it had to be induced in order to save 

the life of the mother, it has been stated 
that this very strict law has been observed 
in the breach in a very large number of 
c ases all over th e country. Furthermore, 

Section 7 (contd.) 

acomnSK ° f ^ M ® dical Registration. Hence, 
enSnt u y °u der of ,he s,ate Gov ' 

R ^rluon te wm ?> Unc11 of MedIcal 

rfCcrSr A 1962 PU,lj 


STATEMENT OF OBJECTS AND REASONS 


4. Place where pregnancy may be terwinat- 

5. Sections 3 and 4 when not to apply 

6. Power to make rules. 

7. Power to make regulations. 

8. Protection of action taken in good faith. 


most of these mothers are married women 

r a f c .i ,nder no Particular necessity to 
conceal their pregnancy. y lo 

2 . in recent years, when health sendees 
have expanded and hospitals are availed of 
to the fullest extent by all classes of society, 

gravelv °h‘° been confront ed with 
nrwnont ! * dy "?* Pregnant women whose 

pregnant uterus have been tampered with 

pnt V iv W , ca , 4 Usin * an abortion and consequ¬ 
ently suffered very severely. 


does not mean that if the officer who was 

.f he . offence happens to die, a 
th 2? ty to lnv estigale would be re- 
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3 There is thus avoidable wastage of the 
mother's health, strength and, sometimes, 
life. The proposed measure which seeks to 
liberalise certain existing provisions relating 

to termination of pregnancy has been con¬ 
ceived (1) as a health measure — when 
there is danger to the life or risk to physical 


or mental health of the woman; (2) on hu 
manitarian grounds — such as when pre¬ 
gnancy arises from a sex crime like rape or 
intercourse with a lunatic woman, etc; and 
(3) eugenic grounds — Where there is sub¬ 
stantia! risk that the child, if born, would 
suffer from deformities and diseases —Gaz 
of Ind. 17-11-1969. Pt II. S 2. Ext., p. 880 


COGNATE ACTS AND PROVISIONS 

Penal Code, 45 of 1860. Ss. 312 to 316 


[THE] MEDICAL TERMINATION OF PREGNANCY ACT, 1971 

(ACT NO. 34 OF 1971) a 

[10th August, 1971.) 

An Act to provide for the termination of certain pregnancies by registered 
medical practitioners and for matters connected therewith or incidental 
thereto. 

BE it enacted by Parliament in the Twenty-second Year of the Republic 
of India as follows :— 

[a| For Statement of Objects and Reasons, see Gaz. of India, 17-11-1969, Pt. II, 
S. 2, Ext., p. 880. 

1. Short title, extent and commencement.— (1) This Act may be called 
THE MEDICAL TERMINATION OF PREGNANCY ACT, 1971. 

(2) It extends to the whole of India except the State of Jammu and 
Kashmir. 

(3) It shall come into force on such date 3 as the Central Government 
may, by notification in the Official Gazette, appoint. 

[a] Act came into force on 1-4-1972—See GSR. 285 dtd. 19-2 1972—Gaz. of Ind, 
11-3-1972, Pt. II S. 3 (i). p. 708. 


2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "guardian” means a person having the care of the person of a minor 
or a lunatic; 

(b) "lunatic” has the meaning assigned to it in section 3 of the Indian 
Lunacy Act, 1912; 

(c) "minor” means a person who, under the provisions of the Indian Majo¬ 
rity Act, 1875, is to be deemed not to have attained his majority; 

(d) "registered medical practitioner" means a medical practitioner who pos¬ 
sesses any recognised medical qualification as defined in clause (h) of 
section 2 of the Indian Medical Council Act, 1956, whose name has been 
entered in a State Medical Register and who has such experience or 
training in gynaecology and obstetrics as may be prescribed by rules 
made under this Act. 


3. When pregnancies may be terminated by registered medical practi¬ 
tioners.— (1) Notwithstanding anything contained in the Indian Penal Code, 
a registered medical practitioner shall not be guilty of any ofience under 
that Code or under any other law for the time being in force, if any pre¬ 
gnancy is terminated by him in accordance with the provisions of this Act. 

(2) Subject to the provisions of sub-section (4), a pregnancy may be ter¬ 
minated by a registered medical practitioner,— 


Section 3 

(1) Where a girl detained in a Women’s 
Welfare institution applied to High Court 
during the pendency of her writ petition 
that the Court be pleased to order termination 
of her pregnancy and the Court found that 
the pregnancy was against her will and that 
unless it was terminated the girl wmm 1 
suffer traumatic and psychological shoclq the 
High Court, directed termination in a Govt. 
Maternity Hospital if the doctors there on 


xamination found that the teimination 
vould not affect her life and safety. 1983 Mao 
AV (Cri) 190(191) (DB). 

(2) Termination of pregnancy by 
nedical practitioner — Part of PJL 0 ** der 
arried out by qualified nursing staff unoer 
nstruction of medical practitioner o£ 

nination was covered by the Provisions 
he Act. (1981) 2 WLR 279(309). (English 

ase). 
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(a) where the length of the pregnancy does not exceed twelve weeks, if 
such medical practitioner is, or 

(b) where the length of the pregnancy exceeds twelve weeks but does not 
exceed twenty weeks, if not less than two registered medical practi¬ 
tioners are, 

of opinion, formed in good faith, that— 

(i) the continuance of the pregnancy would involve a risk to the life of the 

pregnant woman or of grave injury to her physical or mental health; 
or 

(ii) there is a substantial risk that if the child were born, it would suffer 
from such physical or mental abnormalities as to be seriously handi¬ 
capped. 

Explanation I.— Where any pregnancy is alleged by the pregnant woman 
to have been caused by rape, the anguish caused by such pregnancy shall 
be presumed to constitute a grave injury to the mental health of the pre¬ 
gnant woman. 

Explanation II. — Where any pregnancy occurs as a result of failure of 
any device or method used by any married woman or her husband for the 
purpose of limiting the number of children, the anguish caused by such un¬ 
wanted pregnancy may be presumed to constitute a grave injury to the men¬ 
tal health of the pregnant woman. 

(3) In determining whether the continuance of a pregnancy would in¬ 
volve such risk of injury to the health as is mentioned in sub-section (2), ac¬ 
count may be taken of the pregnant woman’s actual or reasonably foreseeable 
environment. 

(4) (a) No pregnancy of a woman, who has not attained the age of 
eighteen years, or, who, having attained the age of eighteen years, is a luna¬ 
tic, shall be terminated except with the consent in writing of her guardian. 

(b) Save as otherwise provided in clause (a), no pregnancy shall be ter¬ 
minated except with the consent of the pregnant woman. 

4. Place where pregnancy may be terminated.— No termination of pre¬ 
gnancy shall be made in accordance with this Act at any place other than— 

(a) a hospital established or maintained by Government, or 

(b) a place for the time being approved 11 for the purpose of this Act by 
Government. 

[a] For some approved hospitals for purpose of medical termination of pregnancies 

— See Cal. Gaz., 12-7-1973, Pt. I, p. 1268 and Orissa Gaz., 18-10-1974 Pt III 
p. 192. 


5. Sections 3 and 4 when not to apply.—(1) The provisos of sec. 4 

1° 0f the P rovisions ot sub-section (2) of section 3 as relate to the 

ength of the pregnancy and the opinion of not less than two registered medi¬ 
cal practitioners, shall not apply to the termination of a pregnancy by a re- 

practi ;. ione 7 n \ case where he is of opinion, formed in good 
faith that the termination of such pregnancy is immediately necessary to save 
the life of the pregnant woman. J 

t Notwi f thstandin 8 anything contained in the Indian Penal Code, the 

Ser shall hp JTT"* * 3 PS 00 *2” iS not 3 medical prac¬ 

titioner shall be an offence punishable under that Code, and that Code shall 

to this extent, stand modified. ’ 

of PUrp ,T\ 0f ! his section ’ 50 much of th e Provisions 

oi clause (d) of section 2 as relate to the possession, by a registered med'cal 

practitioner, of experience or training in gynaecology and obstetrics shall not 

tion 6 i'n rr e nV°-r^ e rules — (1) The Central Government may, by notifica- 
Zl the 0fflCial Gazete ’ make rulesa to out the provisions of tSs 
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(2) In particular, and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters, 
namely :— 

(a) the experience or training, or both, which a registered medical practi¬ 
tioner shall have if he intends to terminate any pregnancy under this 
Act; and 

(b) such other matters as are required to be or may be, provided by rules 
made under this Act. 

(3) Every rule made by the Central Government under this Act shall be 
laid, as soon as may be after it is made, before each House of Parliament 
while it is in session for a total period of thirty days which may be com¬ 
prised in one session or in two successive sessions, and if, before the expiry 
of the session in which it is so laid or the session immediately following, both 
Houses agree in making any modification in the rule or both Houses agree 
ihat the rule should not be made, the rule shall thereafter have effect only 
in such modified form or be of no effect, as the case may be; so, however, 
that any such modification or annulment shall be without prejudice to the 
validity of anything previously done under that rule. 

fa] For Medical Termination of Pregnancy Rules, 1972.—See G.S.R. 286 dtd. 19-2- 
1972—Gaz. of India, 11-3-1972, Pt. II, S. 3 (i). p. 708. 

7. Power to make regulations 3 .— (1) The State Government may, by re¬ 
gulations,— 

(a) require any such opinion as is referred to in sub-section (2) of sec. 3 to 
be certified by a registered medical practitioner or practitioners con¬ 
cerned, in such form and at such time as may be specified in such re¬ 
gulations, and the preservation or disposal of such certificates; 

(b) require any registered medical practitioner, who terminates a pregnancy, 
to give intimation of such termination and such other information re¬ 
lating to the termination as may be specified in such regulations; 

(c) prohibit the disclosure, except to such persons and for such purposes as 
may be specified in such regulations, of intimations given or informa¬ 
tion furnished in pursuance of such regulations. 

(2) The intimation given and the information furnished in pursuance of 
regulations made by virtue of clause (b) of sub-section (1) shall be given or 
furnished, as the case may be, to the Chief Medical Officer of the State. 

(3) Any person who wilfully contravenes or wilfully fails to comply with 
the requirements of any regulation made under sub-section (1) shall be li¬ 
able to be punished with fine which may extend to one thousand rupees. 

(a] For some such Regulations 
Andhra Pradesh : 

1. Medical Termination of Pregnancy (Andhra Pradesh) Regulations, 1975 — 
A. P. Gaz., 25-3-197G, Pt. II, p. 133 (No. 12). 


2. Medical Termination of Pregnancy Regulations, 1975.—Bih. Gaz., 13-9-1976, 
Ext., p. 1 (No. Patna 1367). 

Karnataka: _ 

3. Medical Termination of Pregnancy Regulations 1972 and 1975—See Mys. ’ 
31-3-1972, Pt. IV S. 2C (ii) Ext., p. 1 (No. 12) and Kama. Gaz., 14-11-1975, Pt. . 
S. 2C (ii). Ext., p. 1 (No. 4110). 

Kerala: 

4. Kerala Medical Termination of Pregnancy Regulations, 1975—See Ker. »az„ 
18-11-1975, Pt. I, S. iv, P. 1, G 1883 (No. 45). 

Madhya Pradesh: . „ , ,, 

5. Medical Termination of Pregnancy (Madhya Pradesh) Regulations, 19 

M. P. Gaz., 2-1-1976, Ext., p. 8. 
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Maharashtra, Meghalaya, Orissa and West Bengal: 

6. Medical Termination of Pregnancy Regulations, 1972—See Maha. Govt., Gaz., 
27-4-1972, Pt. IV-A, p. 263; See Megha. Gaz., 1-2-1975, Pt. V-A, p. 25; See Orissa 
Gaz., 1-1-1973, Ext., p. 1 (No. 4); See Cal. Gaz., 10-8-1972, Pt. I, p. 1091. 

Punjab: 

7. Medical Termination of Pregnancy Regulations, 1976—See Puni. Govt. Gaz., 
8 4-1970. Pt. Ill (I.S), Ext., p. 119. 

8. Protection of action taken in good faith.— No suit or other legal pro¬ 
ceeding shall lie against any registered medical practitioner for any damage 
caused or likely to be caused by anything which is in good faith done or in¬ 
tended to he done under this Act. 
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(EXCISE DUTIES) ACT, 1955 
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duty on medicinal and toilet preparations in 
terms of metric units. 

*t present toilet preparations that are con 
sidered capable of being consumed as ordi¬ 
nary alcoholic beverages, are subject to duty 
at the rate of Rs. 17/8/- and others at the 
rate of Rs. 5 per gallon of the strength of 
London proof spirit. Since toilet prepara¬ 
tions are in the nature of luxury articles 
and there is no foreign competition — im¬ 
ports being banned or severely restricted — 
it is proposed to fix a uniform rate of duty 
of about Rs. 32 per gallon of the strength 
of London proof spirit which comes to Rs. 7 
per litre in terms of metric units, irrespec¬ 
tive of whether the preparations are cap¬ 


able of being consumed as ordinary alcoholic 
beverages or not. 

Under existing item 2 (ii) of the Schedule 
to the Act, Ayurvedic preparations contain¬ 
ing self-generated alcohol which are capable 
of being consumed as ordinary alcoholic be¬ 
verages are subjected to duty at the rate of 
Rs. 3 per gallon. However, by virtue of the 
provision contained in section 19 (2) (xix) of 
the Act. read with Rule 8 of the Medicinal 
and Toilet Preparations (Excise Duties) Rules 
1956. the rate of duty with respect to such 
preparations has been reduced to Rs. 1.75 per 
gallon with effect from the 10th September, 
1960. and it is this reduced rate that is. propos¬ 
ed to be expressed in terms of metric units 
in the Bill—See Gaz. of India. 8-3-1961, Pt. 
II. S. 2. Ext., p. 106 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 58 of 1960. 19 of 1961, 20 of 1962. 13 of 1963. 5 of 1964. 65 of 
1976. 20 of 1983. 

—Extended by Act 35 of 1961. 

—Extended by Regns. 12 of 1962. 7 of 1963. 


(THE] MEDICINAL AND TOILET PREPARATIONS 
(EXCISE DUTIES) ACT, 1955 
(ACT 16 OF 1955) a 

(27th April, 1955] 

An Act to provide for the levy and collection of duties of excise on medicinal 
and toiiet preparations containing alcohol, b [narcotic drug or narcotic]. 

BE it enacated by Parliament in the Sixth Year of the Republic of India 
as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 16-9-1954. Pt. II, Sec¬ 
tion 2. Ext., p. 596. 

[b] Substituted for the words "opium, Indian hemps or other narcotic drug or 
narcotic” by Finance Act 66 of 1976, S. 39 (27-5-1976). 


PRELIMINARY 


1. Short title, extent and commencement.— (1) This Act may be called 
THE MEDICINAL AND TOILET PREPARATIONS (EXCISE DUTIES) ACT, 
1955. 


(2) It extends* to the whole of India. 

(3) It shall come into force on such date b as the Central Government 
may, by notification in the Official Gazette, appoint. 

[a] The Act has been extended to the Union territories of Goa. Daman and Diu 
by Regn. 12 of 1962, with effect from 1-2-1965 to Pondicherry by Regulation 7 of 
1963 w.e.f 1-10-1963 and to Dadra and Nagar Haveli by G.S.R. lo34 did. 30-9- 
1967 published in Gaz. of India, 14-10-1967, Pt. II, S. 3 (i), p. 1678 and en¬ 
forced on 1-10-1970 by G.S.R. 1712 dated 26 9-1970 published in Gaz. of India. 

26-9-1970. Pt. II. S. 3 (i), p. 3602. 

(b] Act came into force on 1-4-1957. see S. R.O. 892, D/- 9-3-195<, published 
Gaz. of Ind., 23-3-1957, Pt. II, S. 3. page 602. 


Preamble 


(1) Sections 4, 40. 41, 75. 76 of U. P. Ex¬ 
cise Act (1910) authorising prevention or 
misuse of medicinal preparations containing 
alcohol as alcoholic beverages — Not repugn- 


to provisions of Drugs and Cosmetics 
and Medicinal and Toilet Preparal^s 
cise Duties) Act. A 1978 All 490(495) . 
* A11L.T 919 (DB). 
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2. Definitions.— In this Act, unless the context otherwise requires— 

(a) "alcohol” means ethyl alcohol of any strength and purity having the 
chemical composition C2H50H: 
a l(aa) "coca derivative" means— 

(i) crude cocaine, that is, any extract of coca leaf which can be used, 

directly or indirectly, for the manufacture of cocaine; 

(ii) ecgonine that is, laevo-ecgonine having the chemical formula 
C9H15N03H20, and all the derivatives of laevo-ecgonine from 
which it can be recovered; and 

(iii) cocaine, that is, methyl-benzoyl-laevo-ecgonine having the chemical 
formula C17H21N04, and its salts: 

(ab) "coca leaf" means— 

(i) the leaf and young twigs of any coca plant, that is of Erythroxylon 

coca (Lamk.) and the Erythroxylon novo-granatense (Hiern.) and their 
varieties, and of any other species of th : s genus which the Central 
Government may, by notification in the Official Gazette, declare to 
be coca plants for the purposes of this Act; and 

(ii) any mixture thereof, with or without neutral materials;] 
fa] fnserted by the Finance Act. 1976 (66 of 1976). S. 39 (b) (i) (27-5-1976). 


(b) "collecting Government” means the Central Government or, as the 

case may be, the State Government which is entitled to collect the du¬ 
ties levied under this Act; 

a [(bb) "derivat : ve of opium” means— 

(i) medicinal opium, that is, opium which has undergone the processes 
necessary to adapt it for medicinal use- 
(n> prepared opium, that is, any product of opium obtained by any 

SEl. f ° Perati L 0nS deS !Tt d t0 transform °P iu " ^to an extract 
suitable for smoking, and the dross or other residue remaining 
after opium is smoked; ® 

(iii) morphine, that is, the principal alkaloid of opium having the chemi- 
cal formula C17H19N03, and its salts and its derivatives ] 

[a] Inserted by the Finance Act. 1976 (66 of 1976), S. 39 (b) (ii) (27-5-1976). 

(C| T- the "? edicinal and toilet preparations specified 

this Ac? “ 8 J ’° ,he dutles of excise levied under 

(d) 'l exaise ot . iicer " ., means a " °«ioer of the Excise Department of anv 

to eLrdse m a C | U ?r eS anv y o nh °" emP0We . red hy ,he collecting Government 
“1(e) ;'ln“emp» 0 mean^ the P ° WCrS eXdSe °«“* r “lor this Act; 

(i) the leaves, small stalks and flowering or fruiting tops of thp Tnri.an 

“is 


Section 2 (a) 

? epara ^ s in which s P iri ts or tinc- 

ataSnf P n„H adde n as P reserv atives contain 
icohol and are liable to excise dutv A iqrq 

Mad 448 ( 451 ) : ( 1988 ) 2 MadLJ 395 
alcoLT^l^ 0 " 01 ’ d x? S not include methyl 

dSSSLS MSS ~~ Use ° f meth yl alcohol 

oenauired m toilet preparation — Proceedings 

initlSd° S l9fl9 d T?r n nd M the Act canno1 be 

PuS 647 R (NOC) 123 : (1981 > 8 3 

Section 2 (c) 

tlo ( n ) 9 T S.t l efinili ?P ot dutiable goods i n Sec- 

ject to duw bSore “thei® g ° 0ds must be sub ' 
definition i h j y can come within ,he 

Articles described in Item 2 (i) 

(iiedule — Not dutiable goods. A 1963 Pat 


211(213) : 1963 (1) CrLJ 794 •* 1979 <t\ FAl 
363(365. 366) (Pat). (Ankles whkh 

dXble.) e,f generating alcoho1 arp nc 

Section 2 (d) 

? fflcer s.with power! of an eS 

466 2 (d) and R ‘ 12 °- (1972) 2 MadL: 
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(ii) charas. that is, the resin obtained from the Indian hemp plant, 
which has not been submitted to any manipulations other than 
those necessary for packing and transport; 

(iii) an y mixture, with or without neutral materials, of any of Ihe 
above forms of Indian hemp or any drink prepared therefrom; and 

(iv) any extract or tincture of any of the above forms of Indian 
hemp; ] 

l a ] Substituted by the Finance Act 1976 (66 of 1976), S. 39 (b) (iii) (27-5-1976) 

(f) "manufacture - ’ includes any process incidental or ancillary to the com¬ 
pletion of the manufacture of any dutiable goods; 

(g) medicinal preparation" includes all drugs which are a remedy or pre¬ 
scription prepared for internal or external use of human beings or 
animals and all substances intended to be used for or in the treatment, 
mitigation or prevention of disease in human beings or animals; 

“[(h) narcotic drug" or "narcotic” means a substance which is cocaleaf, or 
coca derivative, or opium, or derivative of opium, or Indian hemp and 
shall include any other substance, capable of causing or producing in 
human beings dependence, tolerance and withdrawal syndromes and 
which the Central Government may, by notification in the Official 
Gazette, declare to be narcotic drug or narcotic;] 

[a] Substituted by the Finance Act, 1976 (66 of 1976), S. 39 (b) (iv) (27-5-1976). 

;, ((i) 'opium’ means— 

(1) the capsules of the poppy (Papaver somniferum L), whether in 
their original form or cut, crushed or powdered and whether or 
not juice has been extracted therefrom; 

(2) the spontaneously coagulated juice of such capsules which has not 
been submitted to any manipulations other than those necessary for 
packing and transport; and 

(3) any mixture, with or without neutral materials, of any of the 
above forms of opium, 

and includes any derivative of opium;] 

[a] Substituted for former clause (1) by the Finance Act. 1964 (5 of 1964), S. 64 
(a) (ii) (28-4-1964). 

(j) "prescribed” means prescribed by rules made under this Act; 


Section 2 (g) 

(1) Sections 4, 40, 41, 75 and 76 of U. P. 
Excise Act authorising prevention of misuse 
of medicinal preparations containing alcohol 
as alcoholic beverages — Not repugnant to 
provisions of Drugs and Cosmetics Act and 
Medicinal and Toilet Preparations (Excise 
Duties) Act. A 1978 All 490(495) : 1978 A11LJ 
919 (DB). 

(2) Ayurvedic preparations — Preparations 
held to be medicinal preparations within Sec¬ 
tion 2 (g) of Act — Excise duty cannot be 
levied on such preparations by State Govern¬ 
ment. A 1963 SC 622(625, 626) : (1963) 2 SCJ 
491. 

(3) "Auristillac spiritus" is a medicinal 
preparation and duty is leviable only under 
this Act. A 1967 Raj 42(49) : 1966 RajLW 
533 (DB). 

(4) Medicinal preparation — Tincture Zin- 
giberis, Tincture Nux Vomica, Spirit Chloro¬ 
form, Tincture Belladona and Extract Rau- 
wolfia Serpentina fall within definition in 
S. 2 (g) and imposition of excise duty is jus¬ 
tified. 1978 TaxLR 2343(2346) : 1978 Cal HC 
(N) 570 (DB). 


Section 2 (h) 

(1) To be a narcotic drug or narcotic as 
those terms were defined in S. 2 (h) before 
amendment of 1976. use of (he said drugs in 
one of the manners or modes mentioned 
therein should progressively induce drowsi¬ 
ness, sleep, stupefaction and then finally in¬ 
sensibility. 1981 TaxLR (NOC) 161 : (1981) 2 
KantLI 62(65, 66). 

(2) Local anaesthetics made without alcohol 

and not containing opium, Indian hemp, 
narcotic drugs or narcotic do not fall within 
Item I (iii) and hence excise duty cannot be 
levied. 1981 TaxLR (NOC) 161 : (1981) 2 

KantLJ 62(65, 66). 

(3) Narcotic Drug or Narcotic as defined 

in S. 2 (b) lays down criteria for holding the 
preparation to be a Narcotic drug. Such drugs 
affect in four stages. Such drugs affect central 
nervous system. Local anaesthetic does not 
affect central nervous system but only local 
area, hence such medical preparations do not 
contain narcotic drug or norcotic as defined 
in S. 2 (b). (1980) 21 (2) GujLR 16(21, 24): 
1980 Cen Cus 558D. . • - -* 
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(k) "toilet preparation” means any preparation which is intended for use 
in the toilet of the human body or in perfuming apparel of any des¬ 
cription, or any substance intended to cleanse, improve or alter the 
complexion, skin, hair or teeth, and includes deodorants and perfumes. 

LEVY AND COLLECTION OF DUTIES 

3. Duties of excise to be levied and collected on certain goods.— (1) 
There shall be levied duties of excise, at the rates specified in the Schedule, 
on all dutiable goods manufactured in India. 

(2) The duties aforesaid shall be leviable— 

(a) where the dutiable goods are manufactured in bond, in the State in 
which such goods are released from a bonded warehouse for home con¬ 
sumption, whether such State is the State of manufacture or not: 

<b» where the dutiable goods are not manufactured in bond, in the State 
in which such goods are manufactured. 

(3) Subject to the other provisions contained in this Act, the duties afore¬ 
said shall be collected in such manner as may be prescribed. 

Explanation.--Dutiable goods are said to be manufactured in bond with- 
h meanin f! of this section if they are allowed to be manufactured with- 
u payment of any duty of excise leviable under anv law for the time be- 
g ,n force m respect of alcohol, ^narcotic drug or narcotic] which s to be 
used as an ingredient in the manufacture of such goods 

,0 ' narcotv^s ^ " oplum ’ ,n<lian hemp » r °‘>*r narcotic drug or 

narcotic by the Finance Act. 1976 (66 of 1976>. S. 39 (a) (27-5-1976). 


Section 3 

(1) Liability to duty — There is no provi- 
sion in the Act or the Rules framed there¬ 
under or in the Drugs Act or Drugs Rules 
that a manufacturer of a medicinal prepara- 
tion would be exigible to duty irrespective 

d h u J a o • thG Act is 

nLr„ . ot ' ,f he com mits a breach of 
CR 1 321 (335^ 1979 ELT <J > 2 * 6 : BoS 

(2) Where tincture is added to medicinal 
preparation as it s component, alcohol beine n 

u°nde^ nent ° f tin , cture and ^ not having 
undergone any che mical change into some 
ther .substance but being present in thp 

Serf in the Preparations dutv under 

nofdTJtll” h 5 ,tracl,!d lh °“2>’ "rohol is 

not directly added. A 19T1 SC 378(380). 

manufacture * % A {* 

alcohol’ in°tinctl Ude fhe Preparations. Where 

alcohoTfofSe lety oT eSduty 

have^made prillsTon^A S ,» ‘tf ' 
(1968) 2 MLJ 395 A 1969 Mad 4 «(452) : 

it u r, S f hedu,a <r«t 

nary alcoholfc he„»r f being consum ed as ordi- 

under the ieaS <Aqua Anisi ’ falIs 

Paratlons" - Duty SuMe ™? C ° P ? e ® 11 pre ‘ 

gallon. A 1967 Rai „ on,y at Rs - 5 Per 
(DB). 1967 Ra] 42(47 > : 1966 RajLW 533 

U ? der Section 3, the charging section 

for £?J" g au ' horlty had to satisfy the 5 

abi e h 2,%J hat J a Preparation was charS 

medfclnni 1 gher dx i ly For *>fcher duty the 
medicinal preparation should not only be one 


to which alcohol has been added, hut must bo 
capable of being consumed as ordinary alco¬ 
holic beverage. A 1970 Cal 161(161) (DB). 

JS\ A l UrVed * Preparations — Preparations 
S , ,> e ??2 ,c,nal Preparations within Sec- 
n _ (g) of the Act — Excise duty levied on 
on Ch *JT epara * ,10ns bv Sta,e Government — On 
?n Act> th } s P° w ? r no l°»ger vests 

W6?M19?3,TsCj n «l. A SSS SC 622,e25 - 

h.! 7 L M ; l iC ^ al P re P a 'ations containing alco- 
no ™ r n d,ent “ ? uty P aid an alcShol is 
MaHi ^ , d fo r exemption from sales tax — 
Medinnal and Toilet Preparations (Excise 

ss ■rssrt&rsr&r “ 

-MSS & 3 SS 

nZ&sr&y™- ,o p , a z, a r 

mnervise hi. manufactnrliur work^lt** the 

STS? X A 1967 *-i «<«> ofi SS 

<£2 , Artides described in Item 2 (it in 

hottffeallon issued unde? See 

o 7 e, a 5sras?,ssr:^g«j 

methyl alchohol denatured in foilPt 

•<PJfsarsjn.‘js: 
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4. Rebate of duty on alcohol, etc., supplied for manufacture of dutiable 
goods.— Where alcohol, ^narcotic drug or narcotic] had been supplied to a 
manufacturer of any dutiable goods for use as an ingredient of such goods 
by, or under the authority of, the collecting Government and a duty of ex¬ 
cise on the goods so supplied had already been recovered by such Govern¬ 
ment under any law for the time being in force, the collecting Government 
shall, on an application being made to it in this behalf, grant in respect of 
the duty of excise leviable under this Act, a rebate to such manufacturer of 
the excess, if any of the duty so recovered over the duty leviable under this 
Act. 

[a] See foot-note [a] under section 3 supra. 


5. Recovery of sums due to Government.— In respect of the duty of ex¬ 
cise and any other sums of any kind payable to the collecting Government 
under any of the provisions of this Act or of the rules made thereunder, the 
excise officer empowered by the said rules to levy such duty or require the 
payment of such sums, may deduct the amount so payable from any money 
owing to the person from whom such sums may be recoverable or due, 
which may be in his hands or under his disposal or control or may recover 
the amount by attachment and sale of dutiable goods belonging to such per¬ 
son; and if the amount payable is not so recovered, he may prepare a certi¬ 
ficate signed by him specifying the amount due from the person liable to pay 
the sum and send it to the Collector of the district in which such person re¬ 
sides or conducts his business, and the said Collector on receipt of such cer¬ 
tificate shall proceed to recover from the said person the amount specified 
therein in the same manner as an arrear of land revenue. 

6. Certain operations to be subject to licences.— (1) The Central Gov¬ 
ernment may, by notification in the Official Gazette, provide that from such 


Section 3 (contd.) 

seized from the accused were not self- 
generated and it had not been proved that 
those samples were capable of being consum¬ 
ed as ordinary alcoholic beverages, proceed¬ 
ings for imposing duty under the Act could 
not tfe initiated (1979) 1 FAC 363(365) (Pat). 


(13) Medicinal preparation — Tincture Zin- 
eiheris Tincture Nux Vomica. Spirit Chloro¬ 
form. Tincture Belladonn and Extract Rauy- 
wolfia Seroentma 'all within definition in 
S 2 (g) and imposition of excise duty is jus¬ 
tified. 1978 TaxLR 2343(2346) : 1978 Cal HC 


(N' 570 (DB). _ .« « # 

(14) There is no provision at all in the Act 
like the one contained in Item 14-E (6) of the 
Central Excise Tariff which enables the Ex¬ 
cise Authorities to exempt physicians’ sam¬ 
ples from excise duties. But Item 14E (6) is 
not made in respect of the products contain¬ 
ing alcohol. Hence in levying the excise duty 
under S. 3 read with Sch. Item II, Expln. II 
one has, to take into consideration the manu¬ 
facturing cost and manufacturing profit. 
Therefore, excise duty can be imposed on 
physicians’ sample distributed free by the ap¬ 
pellant by excluding from wholesale price 
thereof the manufacturing profit which tne 
appellant would have earned if those samples 
had been sold in the wholesale market 1978 
TaxLR 2343(2347) : 1978 CalHC (N) 570 (DB). 
((1973) 77 CalWN 382, Partly Reversed.) 


(15) In order to attract duty all that is re¬ 
quired is that there should be m ^ nu ;^ ctu ^ c 
of medicinal preparations and it should con 
tain alcohol. If these two conditions are ful¬ 
filled at an intermediate stage, that makes no 


difference to the taxability. (1973) 77 CalWN 
382(389) (Reversed on another point in 1978 
TaxLR 2343 (Cal).) 

Section 4 

(1) Even if imposition of excise duty under 
Section 3 (1) on preparations in which alco¬ 
hol is indirectly introduced attracts multipoint 
taxation that by itself does not render the 
duty illegal. The provisions for rebate of duty 
on alcohol contained in Section 4 show that 
multipoint tax on medicinal preparations con¬ 
taining alcohol was within the contemplation 
of the legislature: otherwise there was no 
purpose in incorporating Section 4 into the 
Act. A 1971 SC 378(380). (A 1969 Mad 448 
Approved.) 

(2) If manufacturer uses alcohol on which 
duty was paid by him he can claim rebate 
under Section 4. A 1969 Mad 448(453) : (1968) 
2 MadLJ 395. 

Section 6 


(1) Partnership in contravention of the sec¬ 
tion is illegal — Suit for dissolution and ac¬ 
counts does not lie. A 1965 Raj 172(172) : 
1965 RajLW 254 (DB). 


(2) It cannot be said that there is no sane- 
on for the procedure for realisation of the 
uty under the Act by the State Government. 
Tticle 268 read with Art. 277 of Constitution, 
le Act read with rules made thereunder and 
le Bengal Excise Act (1909) and the rules 
lereunder read in conjunction authorise 
jeh a procedure. (1973) 77 CalWN 382(388). 
Reversed on another point in 19/8 TaxLR 
343 (Cal).) 
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date as may be specified in the notification, no person shall engage in the 
production or manufacture of any dutiable goods or of any specified com - 
ponent parts or ingredients of such goods or of specified containers of such 
goods or of labels of such containers except under the authority and in ac¬ 
cordance with the terms and conditions of a licence granted under this Act. 

(2) Every licence under sub-section (1) shall be granted for such area, if 
any. for such period, subject to such restrictions and conditions, and in such 
form and containing such particulars as may be prescribed. 

7. Offences and penalties.— If any person— 

(a) contravenes any of the provisions of a notification issued under sec¬ 
tion 6; or 

(b) evades the payment of any duty of excise payable under this Act; or 

(c) fails to supply any information which he is requ : r°d by rules made 

under this Act to supply or (unless with a reasonable belief, the bur¬ 
den of proving wh : ch shall be upon him. that the information supplied 
by him is true) supplies false information; or 

(d) attempts to commit or abets the commission of any offence mentioned 
in clause (a) or clause (b), 

he shall for everv such offence be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to two 
thousand rupees, or with both. 


8. Power of courts to order forfeiture.— Any court trying any offence 
under section 7 may order thp forfeiture to th* collecting Government of 
any dutiable goods in respect of which the court is satisfied that an offence 
under this Act has been committed, and may also order th~ forfeiture of 
any alcohol, drugs or materials by means of which the offen-e has been com¬ 
mitted and of any receptacles, nackaces or coverings in which any such 
goods or article- are contained and the animals, vehicles, vessels or other 
conveyances u-ed in carrying such goods or articles and any implements or 
machinery used in the manufacture of such goods. 


POWERS AND DUTIES OF OFFICERS AND LANDHOLDERS 

maH?'i/i 0 u Wer , u f, rrest — (1) A °y excise officer duly empowered by rules 

tTbe hahlTt b<?ha f ^ arr€St anV person whom he has reas on to believe 
to be liable to punishment under this Act. 

a ~ ru ' ed or rea-onably suspected of committing an offence 

cise officer dnlv° r ^ ^ ?*** , thereunder * who, on demand of any ex- 
“f d A V empowered by rules made under this Act, refuses to give 
his name and residence, or who gwes a name or residp^e which su-h of- 

order t0 l ° be fa,se be arrested by such officer in 

rder that his name and residence may be ascertained. 

in inquiries'midcr fhT A^.-(nTny^ex^e out^duTv Pr ° dUCe aT™"'* 


(1) The words 'subject to the duty of ex¬ 
cise, in Section 2(c) indicate present liability 
to duty and not liability to duty in future. 
L“,.y ca . nn ^ t be read as capable of being sub- 
to duty Of excise. Consequently the 

doi?nn d t eSmbed 2 (i) of Schedule 

ab£ the definition of 'duti- 

ds and . a Per, 500 engaged in its pre- 

flcaHn° n i cann 5 t be , said ,0 contravene a noti- 
ficatlon issued under Section 6. especially 

holic erntP^i! n ^*u ng ,0 prove 11104 th e alco- 
Sm sa “P le 3 of the prepara- 

non seized, were not self-generated and the 


Section 7 


of b*^ consumed 

uSer ^P^ 1 ^ 0 0 be 1 vera § es - HIs convict! 

p 7?4. A 1963 Pat: 
goods'* must first be subj 

^ d ASrlM f f r ?n ,heV a an faU WMhln S - 2 J 
Articles falling under item 2 ( 1 ) of Set 

dule are not dutiable — Articles which i 

SfPable of self generating alcohol are t 

uSderS 7 fax° f S° nviction . can be sustain 
r j 7 W for possession of article il 

W)(PaU r I,Cm 2 (1) * 1979 FAC" 
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merit or any other thing in any inquiry which such officer is making for 
any of the purposes of this Act. 

(L’l A summons to produce documents or other things under sub-sec. (1) 
may be for the production of certain specified documents or thing* or for 
the production of all documents or things of a certain description in the pos¬ 
session or under the control of the person concerned. 

(3) All persons so summoned shall be bound to attend either in person 
or by an authorised agent as such officer may direct and all persons so 
summoned shall be bound to state the truth on any subject respecting which 
he is examined or make statements and produce such documents and other 
things as may be required : 

Provided that the exemptions under sections 132 and section 133 of the 
Code of Civil Procedure. 1908 shall apply to requisitions for attendance 
under this section. 

(4) Every such inquiry as aforesaid shall be deemed to be a judicial pro¬ 
ceeding within the meaning of section 193 and section 228 of the Indian Penal 
Code. 

11. Officers required to assist excise officers.— All officers of Customs 
and Central Excise, and such other officers of the Central Government as 
may be specified in this behalf, and all police officers and all officers engaged 
in the collection of land revenue are hereby empowered and required to 
assist excise officers in the execution of this Act. 

12. Owners or occupiers of land to report manufacture of contraband 
dutiable goods.— Every owner or occupier of land and the agent of any such 
owner or occupier in charge of the management of that land, if dutiable goods 
are manufactured thereon in contravention of the provisions of this Act or 
the rules made thereunder, shall, in the absence of reasonable excuse, be 
bound to give notice of such manufacture to a magistrate or to an officer of 
the Excise, Customs, Police or Land Revenue Department immediately the 
fact comes to his notice. 

13. Punishment for connivance at offences.— Any owner or occupier of 
land or any agent of such owner or occupier in charge of the management of 
that land, who wilfully connives at any offence against the provisions of this 
Act or any rules made thereunder shall, for every such offence, be punishable 
with imprisonment for a term which may extend to six months, or with fine 
which may extend to five hundred rupees, or with both. 

14. Searches and arrests how to be made.— All arrests and searches 
made under this Act or under any rules made thereunder shall be carried out 
in accordance and with the provisions of the Code of Criminal Procedure, 
1898, relating respectively to searches and arrests under that Code. 

15. Disposal of persons arrested.— (1) Every person arrested under this 
Act shall be forwarded without delay to the nearest excise officer empowered 
to send persons so arrested to a Magistrate or if there is no such excise offi¬ 
cer within a reasonable distance to the officer in charge of the nearest police 
station. 

(2) The officer in charge of a police station to whom any person is for¬ 
warded under sub-section (1) shall either admit him to bail to appear before a 
magistrate having jurisdiction, or in default of bail forward him without delay 
in custody to such magistrate. 

16. Inquiry how to be made by excise officers against arrested persons 
forwarded to them.— (1) When any person is forwarded under section 15 to 
an excise officer empowered to send persons so arrested to a magistrate, ne 
excise officer shall proceed to inquire into the charge against him. 

(2) For the purpose of sub-section (1), the excise officer may exercise the 
same powers, and shall be subject to the same provisions, as the officer m 
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charge of police station may exercise and is subject to under the Code of 
Criminal Procedure, 1898, when investigating a cognisable case: 

Provided that— 

(a) if the excise officer is of opinion that there is sufficient evidence or rea¬ 
sonable ground of suspicion against the accused person, he shall either 
admit him to bail to appear before a magistrate having jurisdiction in 
the case, or forward him in custody without delay to such magistrate; 

(b) if it appears to the excise officer that there is not sufficient evidence or 
reasonable ground of suspicion against the accused person, he shall re¬ 
lease the accused person on his executing a bond, with or without 
sureties as the excise officer may direct, to appear, if and when so re¬ 
quired, before the magistrate having jurisdiction and shall make a full 
report of all the particulars of the case to his official superior. 

(3) All officers exercising any powers under section 15 or this section shall 
so exercise their powers as to ensure that every person who is arrested and 
detained in custodv is produced before the nearest magistrate within a period 
of twenty-four hours of such arrest excluding the time necessary for the 
journey from the place of arrest to the court of the magistrate. 

17. Vexatious search, seizure, etc., by excise officer.— (1) Any officer 

P ? WPrS Un ^? r ,his Act or under ,he ru,es made thereunder who— 
(a) without reasonable ground of suspi c : on searches or causes to be search- 
ed any place, conveyance or vessel; 

( ) vexatiously and unnecessarily detains, searches or arrests any person* 

C 7on at nn U nr y i ^ u, } necessari] y ‘he movable nroperty of any per- 

tion unSer t^ Act? 121 "® ^ Sear ° hing ^ ^ artide liab,e ,0 confisca ' 

(d) m!Th itS: 35 SUCh 0ffice^ • any ° ,her act fo ,he injury of any nerson with- 
of hk dufy- eaS ° n f ° bellGVe th3t SUCh aCt * reqi,ired for the execution 

thousand "» I ’"" ishabl - **"> ""0 which may extend two 

causS M^™or^ l s trchTo d h mS,iCi r Sly / V T ,aIse and so 

with imprisonment° for a7e™ whfch m J h s Act sba " be P“™hab1e 

which may extend to^l'^us^^u^.TwIth^h ^ 

or r^trrm7r, 0 „™ X Tr C w“fhX"7h d 7r,7 f A " y ««- .•*» who ceases 
less he had obtained the express written nerrUS the d jj! les of his office, un- 
has given such superior officer two months* ^ 1 !™" SUperio . r officer or 

or has other lawful excuse, shall be Dunishahlo -,/ n ." n ‘ in £ of his intention 
Which may extend to three months Sr wifh « ' v,lbl ™P r > s °nment for a term 
months’ pay, or with both. ’ th fine whlch ma y extend to three 

supplementary provisions 

caUon'in^he omci7c' 2 ™!r make may ' by n0tifl - 

Act. 10 carry out the purposes of this 


c Section 19 

Section 19 does not empower th«» Cn\r 

2 m Ma e dS%6^8, retrOSP€CtiVe Cf -‘ 


Short levy througltinadvertence. error collu 

"A” in the citations stands for AIR 


iSSswrt*, 

42(471 : 1966 RajLW 533 (DB)' 1 
„Ji, 3 ) D W ? ier i lhe c&Bt falls under Rule ii i 
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(i) provide for the assessment and collection of duties levied under this ■ 
Act, the authorities by whom functions under this Act are to be dis- 
charged the issue of notices requiring payment, the manner in which 
the duties shall be payable and the recovery of duty not paid; 

(n) prohibit absolutely, or with such exceptions, or subject to such condi¬ 
tions as the Central Government may think fit. the manufacture, or any 
process of the manufacture, of dutiable goods or of any component 
parts or ingredients or containers thereof, except on land or premises 
approved for the purpose; 

(iii) regulate the removal of dutiable goods from the place where they are 
stored or manufactured or subjected to any process of production or 
manufacture and their transport to or from the premises of a licensed 
person, or a bonded warehouse, or to a market; 

(IV) regulate the production or manufacture b [or any process) of production 
or manufacture, the possession and storage of dutiable goods or of any 
component parts or ingredients or containers thereof, so far as such 
regulation is essential for the proper levy and collection of duties levied 
under this Act; 


(v) provide for the employment of excise officers to supervise the carrying 
out of any rules made under this Act; 

(vi) require a manufacturer or the licensee of a warehouse to provide ac¬ 
commodation within the precincts of his factory or warehouse for excise 
officers employed to supervise the carrying out of rules made under this 
Act and prescribe the scale of such accommodation; 


(vii) provide for the appointment, licensing, management and supervision of 
bonded warehouses and the procedure to be followed in entering dutiable 
goods into and clearing goods from such warehouses or in the movement 
of dutiable goods from one bonded warehouse to another; 


Section 19 (contd.) 

six months from the date of payment. 1975 
TaxLR 1642(1643) (DB) (Orissa). 

(4) Medicinal and Toilet Preparations (Ex¬ 
cise Duties) Rules. 1956. Rule 38 — Absence 
of order by the Central Government or State 
Government with the approval of the Central 
Government fixing allowable percentage of 
wastage — Charge for wastage not leviable 
— Levy arbitrary, and not sustainable. A 
1967 Raj 42(47. 48) : 1966 RajLW 533 (DB). 

(5) Medicinal and Toilet Preparations (Ex¬ 
cise Duties) Rules, 1956. R. 38 — Not viola¬ 
tive of Article 14 of the Constitution — Dis¬ 
cretion vouchsafed to the Commissioner not 
unguided — First, percentage of wastage al¬ 
lowable to be fixed by the Government — 
Excess wastage, if incurred, opportunity 
available to account for it — Duty charge¬ 
able at the rate prescribed by the Act — 
Penalty not lo exceed the duty leviable on 
such excess wastage — Hence, power not 
arbitrary. A 1967 Raj 42(48) : 1966 RajLW 
533 (DB). 

(6) Merely because the Central Rules made 
no provision for realisation of supervisory 
charges at the stage of manufacture of medi¬ 
cinal and toilet preparations, does not imply 
that the State has no power to prescribe the 
mode of supervision in a manufactory where 
preparations containing intoxicating liquor or 
intoxicating drugs are manufactured, or to 


ensure proper collection of duties, taxes and 
other dues payable under the Act. But fram¬ 
ing of such an incidental provision like R. 45 
(1) of Central Rules takes away the State's 
power to recover Supervisory charges from 
the licensee. A 1981 SC 1863(1873) : 1981 Tax 
LR 2838. 

(7) Medicinal and Toilet Preparations (Ex¬ 
cise Duties) Rules, 1956, R. 59 — 'Auristillae 
Spiritus’, a medicinal preparation — Duty 
leviable only under the Act — Excise duty 
not chargeable under the State’s Excise Acts 
— Plea that the preparation is used for pur¬ 
poses other than medicinal cannot be sustain¬ 
ed. A 1967 Raj 42(49) : 1966 RajLW 533 
(DB). 

(8) Medicinal and Toilet Preparations (Ex¬ 
cise Duties) Rules (1956). Rules 84, 59, 60 and 
Licence form AL 1 — Do not confer any 
power on licensing authority to control quan¬ 
tum and articles to be manufactured. A 1965 
Her 280(282, 283) : 1965 Ker LT 358. 

(9) Order levying tax and refusal to renew 
licence under medicinal and Toilet Prepara¬ 
tions (Excise Duties) Act. 1955, until tax is 
paid — Appeal filed under Rule 127 of the 
Rules framed under the Act — Appeal 'filed’ 
as incompetent — Writ application filed 
about the tiling of the Writ Petition — Re¬ 
presentation does not amount to withdrawal 
of appeal or giving up case — No appeal 
pending before Government which the Minis¬ 
ter could dismiss on that date. A 1967 Raj 42 
(45) : 1966 RajLW 533 (DB). 
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(viii) provide for the distinguishing of excisable goods which have been 
manufactured under license, of materials which have been imported 
under licence and of goods on which duty has been paid or which are 
exempt from duty under this Act; 

(ix) impose on persons engaged in the manufacture, storage or sale (whe¬ 
ther on their own account or as brokers or commission agents) so fai as 
such imposition is essential for the proper levy and collection of the 
duties levied under this Act, the duty of furnishing information, keep¬ 
ing records and making returns and prescribe the nature of such infor¬ 
mation and form of such records and returns, the particulars to be con¬ 
tained therein and the manner in which they shall be verified: 

(x) require that dutiable goods shall not be sold or offered or kept for sale 
except in prescribed containers, bearing a banderol, stamp or label of 
such nature and affixed in such manner as may be prescribed: 

(xi) provide for the issue of licences and transport permits and the fees, if 
any, to b? charged therefor; 

(xii) provide for the detention of dutiable goods, plant, machinery or mate¬ 
rial for the purpose of exacting the duty; 


(xui) provide for the confiscation of dutiable goods in respect of which a 
breach of any rule made under this Act has been committed, and also 

u- u confiscat,on of any alcohol, drugs or materials by means of 
which the breach has been committed and of any receptacle, packages 

animT™ 8 !- 1 ? which such goods or articles are contained, and the 
animals, vehicles, vessels or other conveyances used in carrying such 

zt : impiemen,s ° r machinery used in the ma - 

fX,V) for r a V brea f ch I?® ? f 3 P !" alty not exceedin 8 two thousand rupees 
tor a breach of any rule made under this Act; 

(XV) imno V shL f °nf the proced, ? re in connection with such confiscation and the 
imposit on of such penalty, the maximum limits up to which particular 
classes °f excise officers may adjudge such confiscation or penalty ap 

Ta-ja; - -■ 

XV ‘taking ^f'sam^e^or'for the makfngo" ?^ Pr ° Vide for the 
therein and for the inspection or starch of ^nLce^" 00 produced 
vessel used for the production, storage ll' co "veyance or 
goods in so far as such insncrfi™ ~„ 8 ’ ?. or trans Port of dutiable 

levy and cCection o f “J *" "* ^ 

"""HicTat e o x r P Xd Kr r, innT: r v^ u ir M °’ n du,iawe *"° ds 

voyage to any port outside India; for consumpt-on on a 

levied unde/thlfArt'orinion 0l f t°h parl ° f ,he du,y 

in s ir —a - - srssrz 
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mentioned as filed under Rule 127 (ih 

(i) m0r R e p ^. ec «lv under proviso to R* e 
U) — Rejection of appeal for such m, 

which''u is E ioning ,h u e Provision 1 u „ 
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(xx) notify in the Official Gazette lists of the names and descriptions of 
preparations which would fall for assessment under any particular Hem 
of the Schedule or for regulating their manufacture, transport and dis¬ 
tribution; 

(xxi) authorise particular classes of excise officers to provide by written in¬ 
structions for supplemental matters arising out of any rule made by 
the Central Government under this section. 

(3) Where any confiscation or penalty has been adjudged in respect of a 
breach of any rule under this Act, which is also an offence under section 7, 
the person concerned shall not be prosecuted under that section. 

'[(4) Every rule made under this section shall be laid as soon as may be 
after it is made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or d [in two 
or more successive sessions, and if, before the expiry of the session immediately 
following the session or the successive sessions aforesaid] both Houses agree 
in making any modification in the rule or both Houses agree that the rule 
should not be made, the rule shall thereafter have effect only in such modi¬ 
fied form or be of no elfect. as the case may be; so. however, that any such 
modification or annulment shall be without prejudice to the validity of any¬ 
thing previously done under that rule.] 

[a] P'or the Medicinal and Toilet Preparations (Excise Duties) Rules. 1956. see Gaz. 
of Ind., 23-3-1957, Pt II. Sec. 3. p. 502. Said rules have been extended to the 
Union territory of Dadra and Nagar Havoli with effect from 1-M968—See 
GSR. 95, dated 12-1-1968 Published in Gaz. of Ind, 12-1-1968. Pt. II, Sec. 3 (i). 
Extra, p. 5. 

fb] Substituted for the words "of any process'* by the Repealing and Amending 
Act 1960 (58 of 1960). Sec. 4. Sen. II (26-12-1961). 

[c] Substituted for former sub-section (4) by Medicinal and Toilet Preparations 
(Excise Duties) Amendment Act. 1961 (19 of 1961), S. 2 (1-6-1961). 

fd] Substituted for f he words "in two successive sessions, and if before the expiry 
of the session in which it is so laid or the session immediately following” by 
Act 20 of 1983. S. 2. Sch. (not yet in force). 


20. Bar of suits and limitation of suits and other legal proceedings.— 
(1) No suit or other legal proceeding shall lie against the collecting Govern¬ 
ment or against any officer in respect of any order passed in good faith or 
any act in good faith done or ordered to be done under this Act. 

(2) No suit, prosecution or other legal proceeding shall be instituted 
against the collect ng Government or against any officer for anything done or 
ordered to be done under this Act after the expiration of six months from 
the accrual of the cause of action or from the date of the act or order com¬ 
plained of. 

21. Repeals and savings.— If. immediately before the commencement of 
this Act, there is in force in any State any law corresponding to this Act, that 
law is hereby repealed : 


Section 20 

(1) Suits not barred by S. 20 (1), S. 20 (1) 
will net apply if a suit relates to an order 
which has not been passed in good faith or 
to any act which has not been done or order¬ 
ed to be done in good faith or if it relates to 
an order or an act not done or ordered to be 
done under the Act. Suits of that type are 
not barred by S. 20 (1). An order based on 
provision which was enacted later on and had 
no retrospective effect cannot be said to be an 
order passed in good faith. S. 20 (1) is not 
applicable to suits in respect of such orders. 
1979 BomCR 321(330) : 1LR (1981) Bom 963. 

(2) If an act which is not an act under the 

Act, is done or ordered to be done by merely 


ostensibly purporting to do it under the Act 
neither sub-section (1) nor sub-s. (2) of Sec¬ 
tion 20 will apply. Similarly if an order is 
passed otherwise than in good faith, subsec¬ 
tion (2) in terms will not apply. Thirdly, if 
an order is passed which is not in law an 
order under the Act. though it may ostensibly 
state' that it is an order under the Act, sub¬ 
section (1) also will not apply. 1979 BomCR 
321(342) : ILR (1981) Bom 963. 

Section 21 

(1) The effect of Section 21 was that the 
Excise Acts of various States under which 
duty was being levied on medicinal and 
toilet preparations containing alcohol were 
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Provided that all rules made, notifications issued, licences or permits 
granted, powers conferred under any law hereby repealed shall, so far as they 
are not inconsistent with this Act, have the same force and effect as if they 
had been respectively made, issued, granted or conferred under this Act and 
by the authority empowered hereby in that behalf. 

THE SCHEDULE 
[See Section 3] 

“[Item No. Description of dutiable goods Rate of duty 


Medicinal preparations 

1. Allopathic Medicinal Preparations:— 

(i) Medicinal preparations containing alcohol which 
are not capable of being consumed as ordinary alcoholic 
beverages— 

(a) Patent or proprietary medicines. Twenty per cent. ad 


Section 21 (contd.) 

deemed to have been repealed in so far as 
they applied to such preparations. 1LR (1966) 
2 Cut 444(445). (Duty erroneously paid under 
Mate Act — Petitioner held entitled to its re- 

A 1967 Ra i 42 < 49 > : 1966 Raj LW 
533 (DB) ('Auristillae spiritus - , a medicinal 
preparation — Duty leviable only under this 
Act — Excise duty not chargeable under the 
State’s Excise Acts.) 

(2) Manufacturer paying establishment 
charges under Bengal Excise Act after r 0m - 
ing into force of the Act is entitled to refund 
?wS? e /S Uns S °, paid ' (1973 > 77 CalWN 382 
LR 2343' *(C™)) ^ an ° the, ‘ P ° int in 1978 Tax 

of R o ad ! ng Section 21 of *he Act and R. 143 
foe Rules framed thereunder, Rule 36 of 
fgJS"® 1 Preparations and Spirituous Rules, 
l if' F n f T r « ai S ed Un ? e u Wrabad Abkari Act, 

Dealed 13 ind F St ™ USt * be held lo have been re - 
pealed and it is not saved by the proviso to 

21 ‘ A 1964 SC 1870(1872). (A 1963 
AndhPra 382, Reversed.) 

of ( 107?)°ri!Sw ° f ?L rnVanCOre Abkari Act (4 
n * Wllh manufacture, levy of 
duty and issue of licences relating to medl 

P?alid PreP Rulls°m c0 " tainin « alc °hol are re- 
Tralfar, - 16 and 51 of the Rules under 

wifh ?n b J a i r ii Act ^ bein * inconsistent 

wim Kr. 33 and 141 under Central Act ran- 

S.'MSftK 1 A 1965 Ker I35 ‘™ 1«) : 

hn! 5 L M f edici !l al P re Pa™tions containing alco- 

no £o, nr> dient ~ Duty paid °n alcohol is 
iSSV « d f° r e , x “npti 0 n from sales tax — 

Duties) new T ° llet Preparations (Excise 

pJJSSft Act („ 1955) cannot be read in place of 

In tho^ 0n Act ' 1938 ’ and Excise A?t ?915 
n the two exemption entries a I 9 fis 

y=-*siri£ff® 

gR gj& 

U r 19H) ln lta application to alcoholic pre- 


valorem or rupees three 
and seventy-five paise 
per litre of the strength 
of London proof spirit, 
whichever is higher. 

parations — General Clauses Act (1897). Sec- 
Uon 8 — Effect of repeal — References in 
Punjab General Sales Tax Act (46 of 1948) 
to provisions of Punjab Excise Act (1 of 1914) 
must be read as references to provisions of 

M*o^\ lna anc * Pre parations. etc.. Act 

(1955) ■ Exemption continues even after re¬ 

peal.)! 

r J®> T 11 * on - ,y effect of Section 21 of the 
is to repeal a State law by 
duties of excise are imposed on medi- 
cina 1 and toilet preparations containing alco- 
b°Jr Sections 13, 15 and 24 of the Mysore Ex- 
C1 ?® Act being statutory provisions under 
which no duties of excise were imposed on 

toilet Preparations con- 
the rvntr^? h 2 '* dld not .stand repealed when 

tinned ?« ?L ACt # Carne "} to force ’ but con- 
"“'J, 1 ; be * n f °rce and the imposition of 
license fee thereunder is valid. A 1962 Mvs 
192(195) : 40 MysLJ 840 (DB) 2 My * 

.Applicability to Medicinal preparations 
containing alcohol _ Sale for period subse- 

1955 nt t ° E e J! a 2 m H en t t of Central Act XVI of 
C p T„h n d “ty. not chargeable under 

- BufS ?nl ar E . XC « 6 Act> 1915 (11 of 19 ^> 

power to levv S ^w a , Ct S,ate Gov emment’s 
1961 JabU 1^273 ^74^ (DB). U prepara tions. 

(8) Section 67 of the Travancore Abkari 
‘ S , n0t JfPraled by Section 21 - PossSs- 
nlcohof irf£ Ci r al Preparation containing 
So? si n P l an offence under Sec- 

under Section e 6 f S KerLT 
.• (9) Ayurvedic preparations — Preoarn- 
mSectfon 2 ° £) oTaS*- £ repara,ions with- 

On ?n?cto eP » ra 5 i ° nS by State C Government^— 

I 
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Item No. Description of dutiable goods 


Hate of duty 


(b) Others 


(li) Medicinal preparations containing alcohol which 
are capable of being consumed as ordinary alcoholic 
beverages— 

(a) Medicinal preparations which contain Known 
active ingredients in therapeutic quantities. 


(b) Others. 


(iii) Medicinal preparations not containing alcohol but 
containing narcotic drug or narcotic. 


Rupees three and seventy- 
five paise per litre of 
the strength of London 
proof spirit. 


Twenty per cent, ad 
valorem or rupees seven 
and fifty paise per litre 
of the strength of Lon¬ 
don proof spirit, which¬ 
ever is higher. 

Rupees thirty per litre of 
the strength of London 
proof spirit. 

Twenty per cent. ad 
valorem. 


Schedule, Item I (contd.) 

surd — Provisions are valid. A 1969 Mad 448 
(453, 454). 

(2) In order to attract duty all that is re¬ 
quired is that a medicinal preparation should 
contain alcohol. Alcohol may be a part of 
the preparation either because it is directly 
added to the solution or it came to be includ¬ 
ed in it because one of the components of 
that preparation contained alcohol. A 1971 SC 
378(379). 

(3) In most of the products manufactured 
by the petitioners they had used either 
spirits, chloroform, or tinctures of other sub¬ 
stances, only as preservatives. On the labels 
affixed to their preparations, they had given 
in the formula used for the manufacture, the 
exact alcoholic content bv volume. Held, 
that the medicines in question were prepara¬ 
tions which contained alcohol and, therefore, 
liable to excise duty. A 1969 Mad 448(450, 
451). 

(4) In item 1, stress is laid not so much on 
the value of alcoholic content as on the value 
of the medicines that go into their prepara¬ 
tions. In item 2 the value of the medicines 
that go into the preparations may be little, 
when compared with the value of the higher 
alcoholic content that went into the prepara 
tion, and that has necessitated the levy on 
item 2 on the basis of the alcoholic content. 
From this point of view there appears to be 
a valid basis of distinction between items 1 
and 2. A 1969 Mad 448(454) : (1968) 2 MadLJ 
395. 

(5) For higher duty the medicinal prepara¬ 
tion should not only be one to which alcohol 
has been added, but must be capable of be¬ 
ing consumed as ordinary alcoholic beverage. 
A 1970 Cal 161(161) (DB). 

(6) For establishing that a medicinal pre¬ 
paration is capable of being consumed as 
ordinary alcoholic beverage, presumption 
under Rule 67 can be relied upon only when 
the preparation in question is an Ayurvedic 


preparation. In the absence of any material 
on record to indicate that it was an Ayurve¬ 
dic preparation, the presumption under 
Rule 67. namely, that for purposes of duty 
Ayurvedic preparations to which alcohol is 
added shall be treated as alcoholic beverages, 
would not apply and the higher rate of duty 
could not be levied. A 1970 Cal 161(1G1)(DB). 


(7) Ayurvedic preparations — Preparations 
held to be,medicinal preparations within 
Section 2 (g) of Act — Excise duty cannot be 
levied on such preparations by State Govern¬ 
ment — It can be levied only under Item 1 of 
[he. Schedule to this Act. A 1983 SC 622(627, 
629) : (1963) 2 SCJ 491. 

(8) Burden lies on taxing authorities to 
show that medicine in question is an allo¬ 
pathic medicinal preparation and falls under 
Item 1 (i) (a). 1971 Tax LR 1910(1914) 
(Delhi). 

(9) To bring a medicinal preparation under 
Item 1 (i) (a) it must be shown that accord¬ 
ing to its basic structure and mode of pre¬ 
paration it is allopathic. Presence of one or 
more ingredients known to allopathy is not 
enough. 1971 TaxLR 1910(1916) (Delhi). (Nau 
Nehal Gripe Syrup of Hamdard Dawa- 
khana does not fall under Item 1 (i) (a).) 

(10) Excise duty under Item 1 (iii) is levi¬ 
able, not on manufacture of narcotic drugs 
nr narcotics, but on medicines containing 
them. 1981 TaxLR (NOC) 161 : (1981) 2 Kant 
LJ 62 

(11) Local anaesthetics and such other 
medicinal preparations — Action of Central 
Excise Authorities in levying and collecting 
excise duty on them from manufacturers in 
State of Gujarat only and not from those in 
other States, discriminatory — Violates Arti¬ 
cle 14. 1980 ELT 538(546) : (1980) 21 (2) Gu) 
LR 16 (DB). 

(12) ’Codopyrin’ manufactured by petitioner 
from a standard formula found in British 
Pharmacopoeia, 1958 Edition — Not a patent 
or proorietary medicine — Item 5 (as it stood 
prior to amendment in 1964) not attracted. 
1979 ELT (J) 286(290) : 1979 BomCR 321. 
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[Sch. Items 2-3] 367 


Item No. 


Description of dutiable goods 


Hate of duty 


2 . 


Medicinal preparations in Ayurvedic, Unani or other 
indigenous systems of medicine— 

(i) Medicinal preparations containing self-generated Nil. 
alcohol which are not capable of being consumed as ordi¬ 
nary alcoholic beverages. 


(ii) Medicinal preparations containing self-generated Rupee one per litre of the 


alcohol which are capable of being consumed 
nary alcoholic beverages. 


as ordi- 


(iii) All others containing alcohol which are prepared 
by distillation or to which alcohol has been added. 

(iv) Medicinal preparations not containing alcohol but 
containing narcotic drug or narcotic. 

3. Homoeopathic preparations containing alcohol. 


Schedule, Item I (contd.) 

(13) Liability to excise duty under Item 1 
(ni) Local Anaesthetics — Anti-inflamma- 
tory and anti-rheumatic medicines if are in¬ 
capable <>f producing drowsiness, sleepiness, 
stupefaction o r insensibility, and do not af- 
J^ he central nervous system, they would 
‘° d uty under Item I (jii). 1980 
ELT 538(542. 543) : (1980) 21 (2) GujLR 16 

Schedule, Item 2 

dule Arl ‘wif . de t scr ^ ed in Ite m 2 (i) in Sche- 
“L® . ■ dutiable goods and person en- 

gaged m it s preparations cannot be said to 

-ontravene a notification issued under Sec- 

Uon 6 especially where there is nothing to 

ples'of^h* ,h ® alcoh ? lic contents of the sam- 

Eeneratp? ann ,K araU ° ns , seized were not self 
hJinl 1 ™ d i he sam Ples were capable of 
being consumed as ordinary alcoholic beve- 

794 CS " A 1963 Pa ‘ 211(213 > : 1963 (1) CriLJ 


roM.Ln 1 * 6 med,c . inal Preparation which ad- 
wiS nn* contain ® d . self-generated alcohol 
a miJntitv , be s uch merely because 

be a . medicinal preparation con- 
tainuig self-generated alcohol, 'ihat being so 
the wording of Clause (hi) of Item 2 by the 
“ a11 others” would exdude sud! 

S»l C ‘ n ^. pr ^ ara ^ ons from ,he ambit of 
U ' Jhf refore - the department could 
hot impose duty on the preparation under 

(MsTVb? ° r ltem 2 ‘ ILR (1969) 2 Ker 535 

A n absence of any material on re- 
® tha ‘ a P re P ar ation "Dhanan- 
wa s an Ayurvedic preparation, 
.he presumption under Rule 67, namely that 

S' °! d “‘y Ayurvad* 

wntch alcohol is added shall be treated 


strength of London proof 
spirit. 

Rupees thirty per litre of 
the strength of London 
proof spirit. 

Twenty per cent ad 
valorem. 

Rupees seven and fifty 
paise per litre of the 
strength of London proof 
spirit 


a * co h oUc beverages, would not apply and 

mo^?au r 6la t |i),DB“ ty couW "°' be levled ' A 

it ( o } ^ qua Aldsi ' — Schedule does not treat 
® s one capable of being consumed as orcii- 
Sr a ?h 0h0 K C beverages-‘Aqua Anisi* falls 
?Jl?® r , the h ead Non-Pharmacopoeial Prepa¬ 
rations — Duty leviable only at Rs. 5 ner 
gaUon. A 1967 Raj 42(47) : 1966 RajLW 533 

(5) There is no provision at all in the Art 

; V m^.n e h nables ,he Excise Authorities to ex. 
2? p ‘ pbv , siciam samples’ from excise duties. 
Hence in levying the excise dutv under S 1 
read with Sch. Item II. Expln R one has to 

Jo?and° ^ S, f der , ation ,he manufacturing 

2343(2347) S^o!” 8 ^ 

goods '’ must first be subject 

— Arrirle ef f r n- ,hey fal1 within S. 2 J (c) 
tl es fal J mg under item 2 ( 1 ) of Sche- 

caplb?e re of°s P i d r Utiable t~ Articles which are 

dutfabfe So generat . lng alcoho1 are not 
under I T convj ction can be sustained 

falls undJ sS *?♦ po “ essi °n of article that 

(365. SuPat " m 2 (I> - 19,9 <*> FA C 363 

• 

need preparalio,,s ' - Preparation 

w «Sh reciri o !- manufactu red in accordance 
,‘ "h r f cipe or directions laid down in anv of 
Ayurvedic pharmacopeias - 

Mahadraksharishta- i s Ayurvedic prepa ra- 
InH ~ Its . alcohol >c content is self generated 

. . Schedule, Item 3 

u.tfhtn H S« e0 i?f thic dllu,ion and tinctures fall 
uithin definition of ’'spirituous preparations” 
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Item No 


Description of dutiable goods 


Rate of duty 


Toilet preparations 

4. Toilet preparations containing alcohol or narcotic drug Sixty per cent, ad valorem 
or narcotic. or rupees seven and fifty 

paise per litre of the 
strength of London proof 
spirit whichever is higher.] 

Explanation I.— 'Patent or proprietary medicine^' means any medicinal pre¬ 
paration which bears either on itself or on its container or both, a name which Is 
not specified in a monograph in a Pharmacopoeia. Formulary or other publications 
notified in this behalf by the Central Government in the Official Gazette, or which 
is a brand name, that is. a name or a registered trade mark under the Trade and 
Merchandise Marks Act. 1958. or any other mark such as a symbol monogram, label, 
signature or invented words or any writing which is used in relation to that medici¬ 
nal preparation for the purpose of indicating or so as to indicate a connection in the 
course of trade between the preparation and some person having the right either 
as proprietor or otherwise to use the name or mark with or without any indication 
of the identity of that person. 


Explanation II.— Where any article is chargeable with duty at a rate dependent 
on the value of the article, such value shall be deemed to be the value as determin¬ 
ed in accordance with the provisions of section 4 of the Central Excises and Salt 
Act, 1944. 


Explanation III.— 'London proof spirit* means that mixture of ethyalcohol and 
distilled water which at the temperature of 51 degrees Fahrenheit weighs exactly 
12/13th parts of an equal measure of distilled water at the same temperature. 


Explanation IV.— Where in respect of any dutiable goods the unit of .assessment 
for the purpose of any duty under this Act is a litre of the strength of London 
proof spirit, the duty shall be increased or reduced in such proportion as the 
strength of the dutiable goods is greater or less than that of the London proof 
spirit.) 

[a] Substituted for the headings and the items and entries relating thereto, occurring 
before the existing Explanations (and as amended by the Finance Act, 1964 (5 
of 1964), S. 64) by the Finance Act, 1976 (66 of 1976), S. 39 (c) and Sixth Sche¬ 
dule (27-5 1976). 


Schedule, Item 3 (contd.) 

— These articles found in possession oi 
persons having no licence for import of the 
same — In absence of any proof to the con¬ 
trary presumption under Sec. 11, Spirituous 
Preparations (Inter State Trade and Com- 
merce) Control Act (1955) can be raised that 
thev have committed an offence under the 
Act — Hence these articles can be seized 
under S. 8, Spirituous Preparations (Inter 
State Trade and Commerce) Control Act 
(1955) — Homoeopathic preparations contain¬ 


ing alcohol were not exempted from opera¬ 
tion of Act. A 1980 All 364(365) : (1980) 0 
A11LR 678 (DB). 

.Schedule, Item 4 

(1) Alcohol — Definition of — Does not 
include methyl alcohol denatured — Use or 
methyl alcohol denatured in toilet prepara¬ 
tion — Proceedings for imposing duty under 
the Act cannot be initiated. 1982 TaxLR 
(NOC) 123 : (1981) 83 PunLR 647. 


(THE) MERCHANT SHIPPING ACT, 1958 
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176. Inspection by shipping master, etc., of 
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223. Declaration of survey. 

224. Sending of declaration by owner, agent 

or master to Central Government. 

223. Grant of certificate of survey by Cen¬ 
tral Government. 

226. Power oi Central Government to order 

a second survey. 

227. Duration of certificates of survey. 

228. Cancellation or suspension of certificate 

of survey by Central Government. 

229. Alterations in snips subsequent to grant 

of certificate of survey, and additional 
surveys. 

230. Power to require delivery of expired or 

cancelled certificate of survey. 

231. Certificate of survey to be affixed in con¬ 

spicuous part of ship. 

232. Ship not to carry passengers in contra¬ 

vention of Act. 

Keeping order in passenger ships. 

233. Offences in connection with passenger 

ships. 

234. Power to exclude drunken passengers 

from passenger ships. 

235. Ships with certificates of survey or cer¬ 

tificates of partial survey granted out¬ 
side India. 

236. Power to make rules as to surveys. 

Special trade passenger ships and 
pilgrim ships. 

237. Ports or places where special trade pas¬ 

sengers or pilgrims may embark or be 
discharged. 

236. Notice to be given of day of sailing. 

239. Power to enter on and inspect ship. 

24U. Ship not to sail without certificates A 
and B. 

241. Contents of certificate A. 

242. Contents of certificate B* 

243. Officers entitled to grant certificates. 

244. Survey of ship. 

245. Discretion as to grant of certificate B. 
2 * 6 . Copy oi certificate A to be exhibited. 
24/. Special trade passengers or pilgrims to 

be supplied with prescribed provisions. 

248. Number of passengers on board not to 
exceed that allowed by or under this 
part. 

219. Special trade passenger or pilgrim not 
to be landed at a place other than that 
at which he has contracted to land. 

250. Forwarding of passengers by Indian 

consular officers. 

251. Rcuvery of expenses incurred in for¬ 

warding passengers. 
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252. Ship not to make voyage in contraven¬ 

tion of contract. 

253. Information to be sent to ports of em¬ 

barkation and discharge. 

234. Reports etc., under Section 253 to be 

admissible in evidence. 

(Omitted.1 

235. Destination of ship, time of sailing etc 

to be advertised. 

256. Ship taking additional passengers at 

intermediate place. 

257. Statements concerning passengers. 

258. Death of special trade passengers on 

voyage. 

259. Certain ships to carry medical officer 

and attendants. 

260. Bringing passengers from foreign port 

in excess of authorised number pro¬ 
hibited. 

261. Passenger welfare cess. 

261 A. Bunks to be provided for'passengers. 
261B. Space to be provided for passengers 
when bunks are not provided. 

261C. Airing space to be provided for pas¬ 
sengers. 

262. Power to make rules as to special trado 

passenger ships. 

[ Omitted.1 

263. [ Omitted.1 

264. Hospital accommodation. 

265. (Omitted. 1 

266. (Omitted. 1 

267. (Omitted.1 

268. (Omitted.1 

269. (Omitted. 1 

270. Bond where pilgrim ship proceeds on 

outward voyage. 

271. Medical inspection and permission re¬ 

quired before embarkation of pilgrims. 

272. Medical inspection after embarkation in 

certain cases. 

273. Pilgrims to arrange return passages. 

274. Issue or production of tickets. 

275. Refund of passage money and deposits. 

276. Disposal of unclaimed passage money and 

deposits. 

277. Cost of return journey of pilgrims on 

ships other than those for which re¬ 
turn ticket is available. 

278. (Omitted.1 

279. Compensation for delay in sailing. 

280. Substitution of ships. 

281. Sanitary taxes payable by master of 

pilgrim ship. 

282. Power to make rules relating to pilgrim 

ships. 

PART IX 
SAFETY 

283. Countries to which Load Line Conven¬ 

tion or Safety Convention applies. 

283-A. Definitions. 

Construction of ships. 

284. Construction rules. 

Prevention of collisions. 

285. Collision regulations. 

286. Observance of collision regulations. 

287. Inspectors of lights and shapes and fog 

and distress signals. 

Life saving appliances and fire 
appliances. 

288. Power to make rules as to life saving 

appliances. 

289. Rules relating to fire appliances. 

290. Inspection of life saving appliances *n<J 

fire appliances. 
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SECTIONS 

Installation of radio telegraphy, radio 
telephony and direction finders. 

2,91. Radio requirements. 

292. Radio direction finding apparatus. 

293. Radio log. 

294. Powers of radio inspectors. 

295. Application of this Part to ships othei 

than Indian ships. 

295. Power to make rules. 

Signalling lamps. 

297. Signalling lamps. 

Stability information. 

298. Information about ship’s stability 
Safety certificates, safety equipment 

certificates, safety radio telegraphy 
certificates, safety radio telephony 
certificates, exemption certificates, 

etc. 

299. Safety certificates and qualified safety 

certificates for passenger ships. 

299A. Safety construction certificates and 

, q0R S, onslruc ‘'°n for cargo ships. 

299B. Power to make rules. 

300 ‘ Sa S ( , c eq f uipn, 5! 1< and equipment certi- 

ships f ° r Sh ' PS ° lhCr than passen E er 

30, ‘ R fi?i 0 tes te,CSraphy *" d <^Phony certi- 

Exemption certificates. 

X MM cert , 

*"■ *“ « with- 

„ ■ 'sr&r b >- «*»« 

*&££.““ <« certi. 

309A. Alterations pending issue of a safe( 
convention certificate. 

3 io cu;,, Load lines* 

,rom 

312: M°S|!Vdee e k r | l jl,'e S « S d < ? ,0, ' , ,in ' s ' 

Load line certificates. 

” Scre°oV° ad ,!nC •**"«*« and effect 
SWps^not*!?proceedVo 0 * 1 ° f ? rtifica ‘«- 

tlficafe. P d f0 sca without cer. 


MllldBIC, "••MWUI tci- 

in agreements with c few° l0ad ,lncs 

•WS" *5 

~ H 3S^X' 0 “ a tseued 


373 

323. Inspection and control of Load Line Con¬ 

vention ships other than Indian ships. 

324. Certificate of Load Line Convention 

ships other than Indian ships to be 
produced to customs. 

325. Marking of deck line and load lines of 

ships other than Indian ships. 

326. Submersion of load line of ships other 

than Indian ships. 

327. Inspection of ships other than Indian 

ships belonging to non-Convcntion 
countries. 

328. Load line certificates of ships other than 

Indian ships. 

329. Certificates to be produced to customs by 

ships other than Indian ships register¬ 
ed in non-Convention countries. 
Loading of timber. 

330. Power to make rules as to timber cargo. 

Dangerous goods and grain cargoes 
^•Carriage of dangerous goods. 

331A. Grain loading plan. 

332. Carriage of grain. 

,,, _ . Sub-division load lines. 

333. Submersion of sub-division load lines in 

case of passenger ships. 

Unseaworthy ships 

335 OwfeX r ‘ hy * Ship not 10 bc **»t to sea. 
335. Obligation of owner to crow with re- 

s pect to seaworthiness. 

Detention of unsafe ships by the 
i> Central Government. 

33G. Power to detain unsafe ship and proce¬ 
dure for detention. 

Costs of detention and damages 

337. Liability of Centra , Governmcnt for 

detained. - ** When ship wrongly 

338. Liability of shipowner for costs when 

** 41 ? detained. 

w 5 ° s d u A' e r lc “ lati " e cos,s ot a ''“«“ 

2 s: v™- «■*“«— 
w r zz ifft.tr,."—^ cerun - 


344A. 

344B. 


344C. 

344D. 

344E. 

344F. 


PART IXA 

nuclear ships 

Application of Act to nuclear shins 
Nuclear passenger ship safetv certTf 

sassi"*- “« 

IT^SSSl prMcedl " e «° »» 

Safety assessment and manual. 

Jaavssi* 1 " ,o 

Control on arrival of nuclear ships. 


liiu ? oti , c ,° ?,* acclden ‘s to nuclear ships 
344H. Application of cerialn sections to or 

S. 3441? tQ CCrtBln cert,fical CS u ntl 

3441. Power to make rules. 
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PART X 

COLLISIONS. ACCIDENTS AT SEA 
AND LIABILITY 

SECTIONS 

345. Division of loss in case of collision. 

346. Damages for personal injury. 

347. Right of contribution. 

348. Duty of master of ship to assist in case 

of collision. 

349. Collision to be entered in official log. 

350. Report to Central Government of acci¬ 

dents to ships. 

351. Notice of loss of Indian ship to be given 

to Central Government. 

PART X-A 

LIMITATION OF LIA3IUTY 

352. Definitions. 

352A. Limitation of liability of owner for 
damages in respect of certain claims. 
352B. Limits of liability. 

352C. Limitation fund and consolidation of 
claims against owners. 

352D. Release of ship etc. 

352E. Application to ships in course of com¬ 
pletion or construction, etc. 

352F. Application of this Part to Charterer, 
manager, etc., of a vessel. 

PART X-B 

CIVIL LIABILITY FOR OIL POLLUTION 

DAMAGE 

352G. Application. 

352H. Definitions. 

3521 Liability of owner. 

352J. Limitation of liability. 

352K. Constitution of Limitation Fund. 

352L. Acquisition of right for compensation 
bv subrogation. 

352IYL Consolidation of claim and distribution 
of fund. 

352N. Compulsory insurance or other finan¬ 
cial guarantee. 

3520. Acceptance of certificate issued outside 
Irtdia. 

352P. Ban on entering or leaving an Indian 
Port without certificate. 

3590 . Government ships. 

352R. Power to make rules. 

PART XI 

NAVIGATION 

353. Method of giving helm orders. 

354. Duty to report dangers to navigation. 
354A. Communication of intelligence regard¬ 
ing dangers to navigation. 

355. Obligation to render assistance on re¬ 

ceiving signal of distress. 

355A. Obligation to render assistance to per¬ 
sons in danger. 

356. Power to make rules as to signals. 

PART XI-A 

PREVENTION AND CONTAINMENT OF 
POLLUTION OF THE SEA BY OIL 

356A. Commencement and application. 

356B. Definitions. 

PROVISIONS FOR PREVENTION OF 
POLLUTION 

356C. Prohibitions as to discharge of oil or 
oily mixture. 
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356D. Prohibition not to apply in certain 
cases. 

356E. Equipment in ships to prevent oil 
pollution. 

356F. Oil record book. 

356G. Inspection and control of ships to 
which the Convention applies. 

356II. Information regarding contravention of 
the provisions of the Convention. 

3561. Oil reception facilities at ports in India. 

PROVISIONS FOR CONTAINMENT OF 
ACCIDENTAL POLLUTION 
356J. Power to give a notice to owner etc., of 
polluting ship. 

356K. Powers to take measures for preventing 
or containing oil pollution. 

356L. Power of the Central Government to 
give directions to certain ships to ren¬ 
der certain services. 

356M. Oil pollution cess. 

356N. Refusal of port clearance. 

3560. Power to make rules. 

PART XII 

INVESTIGATIONS AND INQUIRIES 

357. Definition of "Coasts”. 

358. Shipping casualties and report thereof. 

359. Report of shipping casualties to Central 

Government. 

360. Application to court for formal investi¬ 

gation. 

361. Court empowered to make formal in¬ 

vestigation. 

362. Power of court of investigation to in¬ 

quire into charges against masters, 
mates and engineers. 

363. Power of Central Government to direct 

inquiry into charges of incompetency 
or misconduct. 

364. Opportunity to be given to person to 

make defence. , 

365. Power of court as to evidence and regu¬ 

lation of proceedings. 

366. Assessors. 

367. Power to arrest witnesses and enter 

shins. 

368. Power to commit for trial and bind over 

witnesses. 

369. Report by court to Central Government. 

370. Power of court as to certificates granted 

by Central Government. 

371. Power of court to censure master mate 

or engineer. 

372. Power of court to remove master and 

appoint new master. 

Marine Board. 

373. Convening of Marine Boards outside 

India. 

374. Constitution and procedure of Marine 

Board. 

375. Decisions of Marine Board to be by 

majority. 

376. Powers of Marine Board. 

Miscellaneous provisions relating to can¬ 
cellation and suspension of certificates. 

377. Powers of Central Government to can¬ 

cel. suspend, etc., certificate of master, 
mate or engineer. 

378. Delivery of Indian certificate cancelled 

or suspended. 

379. Effect of cancellation or suspension or 

certificate. - 

380. Suspended certificate not to be endorsed. 

381. Power of Central Government to cancel 

or suspend other certificates. 
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Re-hearing of cases. 

SECTIONS 

382. Re-hearing. 

Courts of survey. 

383. Constitution of court of survey. 

384. Appeal from surveyor to court of sur¬ 

vey. 

385. Powers and procedure of court of sur¬ 

vey. 

388. Power to make rules. 

Scientific referees. 

387. Reference in difficult cases to scientific 

persons. 

Investigations into explosions or 
fires on board ships. 

388. Power to investigate causes of explosion 

or fire on board ship. 

389. Report to be made regarding cause of 

explosion or fire. 


PART XIII 


WRECK AND SALVAGE 
Wreck. 


390. Definition of "coasts”. 

391. Receivers of wreck. 

392. Duty of receiver where vessel is in dis¬ 

tress. 

393. Power to pass over adjoining lands. 

394. Power of receiver of wreck to suppress, 

plunder and disorder by force. 

395. Procedure to be observed by persons 

finding wreck. 

396. Investigation of certain matters in res¬ 

pect of vessels wrecked, etc. 

397. Notice ta be given by receiver. * 

398. Immediate sale of wreck by receiver in 

certain cases. 

399. Claims of owners to wreck. 

400. Prohibition of certain act in respect of 

wreck. 

401. Search warrants where wreck is involv¬ 

ed. 


Salvage. 


402. Salvage payable for saving life, cargo or 
wreck. 


403. Savings. 

404. Power to make rules 

and salvage. 


respecting wreck 


PART XIV 

CONTROL of INDIAN SHIPS AND 
SHIPS ENGAGED IN COASTING 

TRADE 

405. Application of Part. 

406. Indian ships and chartered ships to 

licensed. 

407. Licensing of ships for coasting trade. 

408. Revocation or modification of licence 

409. Licences to be surrendered when th 

cease to be valid. 

410. No port clearance until licence is pi 

duced. 

411. Power to give directions. 

411A. Powers of the Central Government 
protect interests of Indian Shlppi 
from under foreign intervention. 

412. Power to fix shipping rates 

1 ' ^L 0, .. Dlrec ‘ orGeiieral to call i 
. “formation. 

Power to make rules. 


PART XV 

SAILING VESSELS 

415. Application of Part. 

416. Decision of question whether a vessel is 

a sailing vessel. 

417. Certificate of registry. 

418. Particulars relating to sailing vessel to 

be painted. 

419 Change of name of sailing vessel, 

420* Prevention of overloading or over¬ 
crowding. 

421. Certificate of inspection. 

422. Cancellation, re-issue, etc., of certificate 

of inspection. 

423. Registry of alterations. 

424. Transfer of registry. 

425. Closure of registry. 

426. Restrictions on transfer of selling ves¬ 

sels. 

427. Mortgages of sailing vessels. 

428. Fraudulent use of certificate of registry 

or certificate of inspection, etc., prohi¬ 
bited. 

429. Statement relating to crew of sailing 

vessel to be maintained. 

430. Inquiry into jettisoning of cargo. 

431. Non-Indian sailing vessels not to engage 

in coasting trade without permission. 

432. Detention of overloaded non-Indian sail¬ 

ing vessels. 

433. Power of courts to rescind contracts be¬ 

tween owner and tindal. 

434. Application to sailing vessels of other 

provisions relating to ships. 

435. Power to make rules respecting sailing 

vessels. 

PART XV-A 

FISHING BOATS 


435A. 

435B. 

4350. 
435D. 
435E. 
435F. 
435G. 
435H. 

4351. 
435J. 

435K. 

435L. 

435M. 

435N. 

4350. 

435P. 

435Q. 

435R. 

435S. 


435T. 

435U. 

435V. 

435W. 

435X. 


Application of Part. 

Definition. 

Obligation to register. 

Port of registry. 

Registrars of Indian fishing boats. 
Application for registry. 

Certificate of registry. 

Particulars relating to Indian fishing 
boats to be painted. 

Change of name of Indian fishing boat. 
Special provisions for Indian fishing 
boats. 

Certificate of inspection. 

Cancellation, re-issue, etc., of certificate 
of inspection. 

. Inspection of safety equipments and 
appliances. 

Registration of alteration. 

Transfer of registry. 

Closure of registry. 

Restriction on transfer of Indian fish¬ 
ing boats. 

Mortgage of Indian fishing boats. 
Fraudulent use of certificate of registry 
or certificate of inspection, etc., prohi¬ 
bited. 

Statement relating to crew of Indian 
fishing boat to be maintained. 

Power to make rules respecting Indian 
fishing boats. 

Application to Indian fishing boats of 
other provisions relating to ships. 

*• ,urn “‘ td <» 

Power to exempt. 


376 

PART XVI 

PENALTIES AND PROCEDURE 

Penalties. 

SECTIONS 

436. Penalties. 

Procedure. 

437 . P’aee of trial. 

438. Cognizance of offences. 

439. Jurisdiction of Magistrates. 

11®* iVJr ecial P r °vi*ion regarding punishment. 
-141. Offences hv companies. 

412. Depositions to be received in evidence 

„ w,lcn witness cannot be produced. 

443. Power to detain foreign ship that has 

occasioned damage. 

444. Power to enforce detention of ship 
14o. Levy of wages, etc., by distress of mov¬ 
able property or ship. 

446. Notice to be given to consular repre¬ 

sentative of proceedings taken in res¬ 
pect of foreign ship. 

447. Application of fines. 

448. Service of documents 
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430. No person to practise as ship surveyor 

unless qualified. 

431. Power of ship surveyor to inspect ship. 

432. Inquiry into cause of death on hoard In¬ 

dian ship. 

153. Certain persons deemed to be public 
sen ants. 

434. Powers of persons authorised to investi¬ 

gate. etc. 

45IA. Power to prescribe alternative fittings, 
etc. 

435. Exemption of public ships, foreign and 

Indian. 

456. Power to exempt. 

457. General power to make rules. 

438. Provisions with respect to rules and re¬ 
gulations. 

459. Power to constitute committees to ad¬ 

vise on rules, regulations and scales of 
fees. 

460. Protection of persons acting under Act. 
460A. Removal of difficulties. 


PART XVII 

MISCELLANEOUS 

449. Power to appoint examiners and to make 
rule as to qualifications of ship surveyors. 


PART XVIII 

REPEALS AND SAVINGS 

461. Repeals and savings. 

THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


Starting with the Bombay Coasting Ves¬ 
sels Act of 1838, a number of Acts relating 
r ° merchant shipping were passed by the 
fndian legislature from time to time with 

re f. u * ,hc law became increasingly 
difficult to bp referred to. and the need for 
consolidation became very pressing Several 
attempt*? were made to revise these laws in 
1887. 1882 and again in 1893 and 1896. 
but all these attempts failed owing to 
Wal and constitutional difficulties Two 
the principal contributory factors 
were the then limited powers of the Indian 
Legislature to legislate regarding shipping 
and the fact that part of the British Statute 
low on the subiect. including parts of the 
Merchant Shipping Act. 1894. which Is the 
principal United Kingdom enactment on the 
subject, applied to India and any Indian en¬ 
actment had to be in legal harmony with 
that. law. A fresh attempt was made in 
1921-22 to codify the Indian law on merchant 
shipping bv the Statute Law Revision Com¬ 
mittee. which decided that only consolida¬ 
tion. and not revision should be attempted 
immediately. The result was the Indian 
Merchant Shipping Act. 1923. which is now 
on the Statute Book and which consolidated 
some 21 existing Indian Acts on the subject 
This Act has also been amended fro m time 
to time, the two major amendments being 
those made in 1933 and in 1953 so as to take 
power to implement the provisions of the in¬ 
ternational conventions with respect to load 
lines. 1930. and with respect to safety of life 
at sea, 1948. respectively, which have been 
ratified by India. 

2. By reason of Article 372 of the Constitu¬ 
tion. the United Kingdom Acts still continue 
to be in force in India, butjthe arrangement 
is unsatisfactory and the need for a compre¬ 
hensive Indian law on the subject has be¬ 
come urgent. One of the main deficiencies 


in the Indian law is that there is no provi¬ 
sion dealing with the registration of sea¬ 
going ships except the Coasting Vessels Act. 
1838. and the Indian Registration of Ships 
Act. 1841. under which only sailing vessels 
are being registered: the other* ships being 
still registered under the United Kingdom 
Merchant Shipping Act. 1894 and being tech¬ 
nically regarded as British ships Another 
defect in the Indian law i* that it has no 
extra territorial application as the British 
Merchant Shipping Acts apply to Indian 
ships outside India. To meet the immediate 
requirements of the country soon after in¬ 
dependence the Merchant Shipping Laws (Ex¬ 
tension to Acceding States and Amendment) 
Act, 1949 was enacted, by which the British 
Merchant Shipping Acts 1894 to 1938 were 
extended to the Acceding States (later known 
as Part B States) and Indian Consular Of¬ 
ficers were empowered to perform functions 
in relation to Indian ships outside India and 
provision was made to enable Government to 
prescribe the proper national colours for 
ships registered in India. The Control of 
Shipping Act. 1947. was another short-term 
measure which continued the war-time con¬ 
trol over Indian shipping and controlled the 
coastal trade by a system of licensing. This 
Act, which has been renewed from time to 
time, is due to expire on the 31st March, 
1958. 

3. The present Bill revises and consolidates 
all laws in force in India relating to mer¬ 
chant shipping, whether passed by the Bri¬ 
tish Parliament or the Indian Legislature, and 
makes provision for the matters discussed in 
the succeeding paragraphs, which also indi¬ 
cate the principal changes made in the law 

.a_-Gaz. of Ind., 1958, Extra., Pt. 

II, S. 2, p. 203. _ 

^These have not been reproduced here. 
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Amending Act 21 of 1966.— The minimum 
standards laid down in the Merchant Ship¬ 
ping Act, 1958 which merchant ships should 
comply with in the interests of safety of 
life and property at sea are based on the In¬ 
ternational Convention for the Safety of Life 
at Sea, 1948. The Fourth International Con¬ 
ference on Safety of Life at Sea which met 
m London in May-June. 1960 under the aegis 
of the Inter-Governmental Maritime Consul¬ 
tative Organisation, one of the specialised 
agencies of the United Nations, reviewed the 
1948 Convention in the light of the experi¬ 
ence of various countries during the inter¬ 
vening twelve years and decided to replace 
it by a new Convention, namely, the Inter¬ 
national Convention for the Safety of Life 
at Sea. 1960 The new Convention was 
adopted on the 17th June. 1960 and was. sub¬ 
ject to acceptance, signed, among others bv 
the representatives of the Government' of 
India. As a prelude to depositing our ac¬ 
ceptance of the 1960 Convention, it is neces- 

iosn t0 . 4 ai ]\ end 'he Merchant Shipping Act, 
1958 suitably. As the Merchant Shipping 
£ ct « embodies the requirements of 
enrt th/f Convention, it is necessary to am¬ 
end that Act only to the extent that the 1960 

ventto haS devioted from the 1948 Con- 

™J;* SOn i e .n f !£ e more important require- 
lhe 1989 Convention which involve 

rvl 1 froin J lhe Provisions of the 1948 
Convention and which therefore call for am- 

areTummar/ed 1 ^, rchant Shipping Act. 1958 
are summarised below:_ 

fl) Survey of cargo ships and issue of 

?K ,e L rt C " ,iflcales lo car *° ships— Under 
the I960 Convention, the scope of survev of 

cargo ships has been extended to cov?r the 

menf y 0 f 0f hul1- , machiner y and other equip- 

over Sl Sh ‘ PS - Fu '1 her> a ” ^rgo ships 
®* ® ve J 509 tons gross will be required to 

a safety /2SS.?V t0 the existin « certificates 
unnir st /K Ucti n n cert >f‘cate issued bv or 

ernment It is ft 7 f a con,racti "e Gov- 
suitaUe 'nmviei. thercfo . r u e - necessary to make 

cargo b shin? ana r s m .u the Act for survey of 
ips and for the lssue °f safety con 
struction certificates to cargo ships 

(2) Stability data.—In contrast to the 1948 
^ e Y er ? s ^ l P mu st carry on board suffici- 

Reconditions' JS&f « 

(3) Life-saving appliances.—The mnef im 

venttnn deviation . mad ^ by the I960 Con- 
relate?* in ,, re S ard t0 life-saving appliances 
relates to the removal of the restriction im 

»^rta a S e ?o la nSlioS.° Vi<ied these comply 

installation.— Under' the 1948 

were ca , rg 3 ships helow 500 tons gross 

staUation? re< *i° b ®. fitted With radio in- 
wiations but under the i960 Convention 
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even cargo ships of less than 500 but not less 
than 300 tons gross are required to be fitted 
with such installations. 

(5) Carriage of grain cargo —The 1961 
Convention contains a number of new re¬ 
quirements relating to the carriage of grain 
in ships. Emphasis is laid on the need for 
giving trimming and on the fundamental 
importance of preserving the stability of the 
ship. Duly approved grain-loading plans are 
required to be carried on board by ships 
carrying grain and such plans are required 
to be accepted by the other contracting Gov¬ 
ernments as evidence of compliance with 
the requirements of the Convention. 

(6) Carriage of dangerous roods.—The 1960 
Convention contains a number of new re¬ 
gulations relating to the c ] assificalion. pack¬ 
ing, labelling, documentation and stowage of 
dangerous goods on board ships. 

(7) Nuclear ships.— The 1948 Convention 
does not contain any special provisions re¬ 
lating to nuclear ships. Having regard to 
the new problems in the field of safety 
owing to the advent of nuclear power as 
one of the mean* of propulsion for mer¬ 
chant ships, and having regard to the 
hazards inherent in the nuclear ships, it is 
necessary to have special provisions relating 
to nuclear ships. The I960 Convention con- 
tainc a special Chapter for this purpose A 
number of requirements are provided for in 

Chanter for the purpose of ensuring 
that nuclear ships do not become a source 
of danger to life, not only at sea but also at 
ports and other places and that such ships 
do not become a source of contamination of 
food and water resources. 

(8> The Notes on clause explain the other 
deviations made by the i960 Conven¬ 
tion. 

3 The Bill seeks to give effect to the vari¬ 
ous deviations made by the 1960 Convention 
mentioned above by making suitable amend¬ 
ments in the Act.—Gaz. of Ind.. 9-12-1965. Pt. 
Jr. S. 2. Ext., p. 1238. 

Ill 


"A” i n the citations stands fofr AIR 


Amending Act 25 of 1970.- This Bill seeks 
to amend the Merchant Shinning Act. 1958 
for the purpose of giving effect to three In¬ 
ternational Conventions relating to Merchant 
Shipping namely, the International Conven¬ 
ed £ r Prevention of Pollution of the 
fntprn^tP , n (as amended in 1962). the 
C ° nven l ion on L 'm>'ation of 
' ab l ? of Owners of Sea-going Ships. 1957. 

r th , J D nle r at,onal Convention on Load 

Load 5 nX 7o h «R r r ternational Convention on 
bvfh/n' 1966, has alread y been ratified 
intn th £r?J >vern "] e nt of India and has come 

rw the 2 lst July - 1968 - The other 
tho r . Conventl ons have yet to be ratifed by 
lhe Government of India. * 

2... The concept of load lines has two farts 
H"*; « Provides for marking of fr^b^', 

wardfro^^^ 8 ^ varllcall y down- 
tim? f °F the deck line which must at all 
times and under all conditions while the 
s s h jP's afloat, remain free of water line 

llnes^/rtio 1 *! pr °u ides for marking of load 

Iar the ship could be 
permitted to submerge in water as a result 
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of loading cargo in different .seasons and dif¬ 
ferent zone*;. The need for controlling free 
boards in the interest of safety of life at sea 
cannot be over-emphasised. The first inter¬ 
national agreement on the subject was reach¬ 
ed at the International Conference on Load 
Lines. 1930. and the existing provisions of 
the Merchant Shipping Act relating to load 
lines are based upon the provisions of the 
Convention adopted by this Conference. 
y>th a view to ensuring better safety of 
bfe and nronertv on sea and increasing 
freight earn\ngc bv chinning which has been 
maop possible bv the improvements in the 
♦echmoup of ‘-hiobuiiding and the nrogres- 
5«v e ch»ft of pmpha<is from smaller to larger 
shms. ap agreement was reached at the Se- 
rnnH Tnter-pfionnl Conference 0 n Load Line* 
^eld m 1966 in London. The International 
Convention on Load Lines. 1966. which seeks 
to replace the 1930 Convention on the sub¬ 
let .« thr^outcome of this agreement. Bv 
and large the 1966 Convention tends to li- 
nerabso the free hoard reouirementc so as 
to perm-t deener loading of the shins as 
compared to the corresponding provisions of 
the 1930 Convention T n particular, the 1966 
Convent.on *uhct a ntinllv increases the period 
of tropical loading both in the Arabian Sea 
and the Bay of Bengal thus permitting deep¬ 
er oadine of shins in this area during a 
greater part of the year. The provisions of 
the Convention are therefore in the larger 
interests of our expanding merchant shipping, 
as their freight earnings will improve and 
this in turn would result in their earning 
more foreign exchange. Clauses 2 to 14 (both 
inclusive) of the Bill seek to implement the 
provisions of this Convention. 

3 The Merchant Shipping Act. 1958. does 
not contain any provision regarding pre¬ 
vention of pollution of the sea by oil. 
The International Convention for the Pre¬ 
vention of Pollution of the Sea by Oil, 1954. 
aims at prohibiting ships from discharging 
oil or oilv mixture within about hundred 
miles from the shores of any country which 
is a party to the Convention. Though the 
prob’em of pollution of the sea by oil is not 
very acute, so far the sea areas around India 
are concerned, it is necessary to guard 
against the problem before it assumes seri¬ 
ous proportions as a result of the increasing 
tendency to resort more and more to oil as 
fuel for ships and the operation of a num¬ 
ber of oil refineries in our country involving 
the movement of large quantities of crude 
and refined oil to and from Indian ports. Fur¬ 
ther. Indian Ships engaged in International 
trade visit regularly most of the countries 
which have ratified the International Con¬ 
vention for the Prevention of Pollution of 
the Sea by Oil and unless they comply with 
the Convention requirements, they may be¬ 
come liable for heavy penalties for contra¬ 
vention of the national laws of such coun¬ 
tries. Clause 17 of the Bill seeks to give 
effect to the provisions of the Convention by 
inserting a new Part on the subject in the 
Merchant Shipping Act. 1958. 

4. Section 352 of the Merchant Shipping 
Act. 1958. provides for the limitation of lia¬ 
bility of an owner of a ship in respect of 
any loss of life or personal injury to any 
person or any loss of or damage to any pro- 
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pertv or rights of any kind caused without 
his actual fault or privity. In the interest 
of shipping and commerce generally, it is 
desirable that a ship-owner’s liability in re¬ 
spect of claims for loss of life or personal 
injury or claims for damage to property is 
limited to a reasonable amount Under the 
Continental system, the extent of limitation 
was based on the value of the ship at the 
end of the voyage whereas the British prac¬ 
tice provided for a fixed rate per ton of the 
ship’s tonnage. The International Conven¬ 
tion on Limitation of Liability of Owners of 
Sea-going Ships. 1957. attempts to evolve a 
uniform international system of law in this 
respect and it has already been ratified by 
Governments of nine States which account 
for over 34 per cent, of world tonnage. Ac¬ 
cording to the provisions of the Convention, 
it will come into force six months after one 
more country ratifies it. Though the mone¬ 
tary limits set to liability by the Convention 
are substantially higher than those provided 
in Section 352 of the Act. in view of the 
fact that Indian vessels are undertaking 
voyages to almost all countries of the world, 
it would be to the advantage of our ship- 
p;ng interest to give effect to the provi¬ 
sions of the Convention Accepting the Con¬ 
vention would relieve Indian ship owners of 
admitting claims for amounts in excess of 
what is permitted under the Convention. 
The more important deviations from the pro¬ 
visions of the said Section 352 which would 
become necessary as a result of the accept¬ 
ance of the Convention may be summarised 
as follows 

(1) The limits set to liability under the 
section have to be increased in the 
case of claims for loss of life or per¬ 
sonal injury from rupees two hundred 
to an amount equivalent to three 
thousand one hundred gold francs; in 
the case of claims for loss of or dam¬ 


age to property from rupees one 
hundred for each ton of ship’s tonnage 
to an amount equivalent to one 
thousand gold francs; and in the case 
of claims for both loss of life or per¬ 
sonal injuries and loss of or damage 
to property, from an aggregate amount 
of rupees two hundred for each ton of 
the ship’s tonnage to an aggregate 
amount equivalent to three thousand 
one hundred gold francs. (A franc is 
approximately equivalent to fifty paise.) 

'2) The benefit of the right to limit which 
is available under the said Section 352 
only to owners of ships will have to 
be made available to the charterer, 
manager and operator of the ship, and 
to the master, members of the crew 
and other servants of the owner, char¬ 
terer. manager or operator acting in 
the course of their employment. 

(3) New provisions will have to be made 
for the constitution of a limitation fund 
on an appMcation made by a ship¬ 
owner in that behalf. 

(4) Clause 16 of the Bill seeks to give ef¬ 
fect to the provisions of this Conven- 

(5) The Notes on clauses explain in detail 
the various provisions of the Bill. 
S.O.R., Gaz. of India, 10-12-1968, Pt II. 

S. 2. Ext., p. 1601. 
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IV 

Amending Act 69 of 1976.— The Merchant 
Shipping Act. 1958. contains inter alia pro¬ 
visions relating to safety and space require¬ 
ments of unberthed passenger ships. 

2. The Special Trade Passenger Ships 
Agreement 1971. and the Protocol on Space 
Requirements for Special Trade Passenger 
Ships 1973. evolved under the auspices of 
the inter-Governmental Maritime Consulta¬ 
tive Organisation, deal with safety and space 
requirements respectively applicable to Spe¬ 
cial Trade Passenger Ships. A Special Trade 
Passenger Ship is what is commonly known 
as an unberthed passenger ship. With the 
introduction of "berths” or "bunks” for pas¬ 
sengers the 1971 International Conference 
held in London considered that the expres¬ 
sion "unberthed passenger ships” was a mis¬ 
nomer It renamed these ships as "Special 
Trade Passenger Ships”. These ships are 
dominantly employed for movement of pas¬ 
sengers in developing countries only. Pas¬ 
sengers on thece ships generally come from 
weaker sections of society. Their capacity 
f o pay the economic level of fares is limited. 
Consequently the amenities which could be 
provided a ho get limited. Influenced by 
these considerations and by the fact that 
these shins normally operated in tropical 
waters where visibility is usually better and 
conditions at sea c moother for the greater 
part of the year, the International Confer¬ 
ence which adopted the first international 

“ l e " ' n , n °r safety of life at sea in 1929. 
permitted administrations to exempt these 
'Urns .from the reauirements of the conven¬ 
tion provided the provisions relating to con- 

r,,nI Ct .'°’ 1 ,° f ? h,DS were complied with to the 

nhVnw e ? fe, ]u D0<;c \ ble an d general rules ap- 
nlhcahle t° these ships were framed in con- 

°. ,ber administrations directly in- 

sengers! ” ^ carna * e of unberthed pas- 

as 3 thi ie s: P L n . eral o r V les so 'ovulated (known 
SJtv rS! U . les ' ! 93n st ill regulate 
rLlar rppu i r ements applicable to these pas- 
■ engfr «h>ns although the safety require 
aonlicable to cargo ships have been 
con.siderab’y stepped up as a result of 

HWO^Tndfi S ?V y conventi ons of 1948 and 
causV S d IoJf ‘ comm 'rted to advocate the 

ment and accession to the 1973 Protocol. 

sions T if thl 11 s . eeks • implement the provi- 
11 these two international instruments 

p e 8i? aZ ° f Ind,a ' 1 ’ 4197 6. Pt- II. S. 2 Ext. 
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thJB™ of , I . nd,an Shipping tonns 

aS 8 to r,° ° ans and financia l assi 
85SJ2J™*®? shi , ppln * companies for 1 
acquisition and maintenance of ships. T 


fund vests in the Shipping Bevetopmen* 
Fund Committee which was constituted 
under section 15 of the said Act. This Com¬ 
mittee consists wholly of government offic¬ 
ers. The Committee inter alia charges a 
documentation fee in respect of loans and 
guarantees given by it. The Committee is a non¬ 
profit making organisation and the earnings 
made by it are incidental to the work con¬ 
nected with the development of shipping in 
India. It is. therefore, felt that the Commit¬ 
tee should be exempted from the payment 
of income-tax. wealth-tax and any other 
tax on income, profits or gains on its earn¬ 
ings retrospectively from the date of its con¬ 
stitution. 

2. Section 15 of the Act states that the 
Shipping Development Fund Committee shall 
consist of a Chairman and such number of 
other members, not exceeding six. as the 
Central Government may think fit to ap¬ 
point thereto. The activities of the Com¬ 
mittee have since increased. It has become 
necessary, therefore to provide for additional 
members. It is proposed to increase the 
number of members from six to twelve. 


3. The corpus of the Shipping Develop¬ 
ment Fund mainly consists of amounts 
granted as loans by the Central Government. 
It has been observed that such loans have 
not always been adequate to meet the en¬ 
tire requirements of the shipping industry 
for the expansion of maritime fleet. It is, 
therefore;*|*roposed to empower the Shipping 
Development Fund Committee to resort to 
public borrowings through the issue and 
ra*e of bonds and debentures. 

4 At present, the shipping companies 
which obtain loans from the Committee are 
reouired to accept nominees of the Com¬ 
mittee to cerve on the»r boards as directors. 
Hitherto, the nomination of such directors 
was be*ng made bv mutual agreement It is 
nrnnosed to provide for making such nomi¬ 
nations in the Act itself and that such direc¬ 
tions will be granted immunity from legal 
proceedings in respect of acts done bv them 
in good faith. 


5. Loans from the Shipping Development 
Fund are granted to shipowners who satisfy 
♦he retirements of action 21 of the Act 
Indigenous ship building capacity has been 
expanding and it is felt that provision mav 
be madg in the Act to enable loans being 
granted to Indian Ship-yards also for the 
construction of new ships. 


» HifT-.f.^ shiDpin 5 i U du * t ry is going through 
a difficult period all the world over due to 

a severe and prolonged depression in the 

ar marke . t - J nd ian shipping companies 

k fp1t th a X f PerienCm - g financial difficulties. It 
is lelt that provision should be made for 

rehahfm n \° f .K 0anS f t0 shippin K companies to 
SffiSK? therp [ rom temporary financial 

their contro C i aUSed by circumstances beyond 

nni other amendments proposed in the 
Bill are minor and consequential in nature. 

. 8 : Th e Bill seeks to achieve the above ob- 
Brtj p 878.° f India ’ l5 ' 12 ‘ 1977 ' Pt - S. 2. 
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VI 

Amending Act 20 of 1979.—Government of 
India is responsible for the training of the 
Merchant Navy personnel and it incurs sub¬ 
stantial expenditure on the training institu¬ 
tions for the officers. By the drift abroad 
of the trained personnel, not only the ex¬ 
penditure incurred on training becomes in- 
fructuous but Indian shipping industry is 
also handicapped to a great extent as it is 
unable to find adequate qualified personnel 
to man their ships. 

2. With a view to increasing the availabi¬ 
lity of the trained Merchant Navy person¬ 
nel for employment on Indian ships, shore- 
based establishments, etc., it is proposed to 
cast obligation on the holders of certificate 
of competency and other certificate under 
the Merchant Shipping Act. 1958. to serve 
for a certain minimum period on Indian 
ships, ports and other establishments. 

3. The Bill seeks to achieve the above ob- 
iect.—Gaz of India. 31-8-1978. Pt. II. S 2. 
Ext . n. 1291. 

VII 

Amending Act 43 of 1981— The provisions 
of the Merchant Shipping Act. 1958. do not 
permit the acquisition of an Indian ship by 
a co-operative society. In the interests of 
co-operative movement, particularly in the 
backward areas. Government feel that any 
legal impediment in the way of co-operative 
efforts should be removed. This jvould also 
help co-operative societies, particularly in 
remote areas far away from mainland, to 
establish a supply, marketing and distribut¬ 
ing system without depending on any com¬ 
mercial shipping line. The Bill seeks to 
achieve the above object.—Gaz. of India. 
16-4-1981. Pt. II. S. 2. Ext., p 298. 

VIII 

Amending Act 12 of 1983—The amend¬ 
ments proposed in this B«H to the Merchant 
Shipping Act. 1958. fall from the point of 
view of their objects and reasons*, into dif¬ 
ferent categories The various categories of 
amendments and the objects and reasons 
therefor are dealt with in the following 
paragraphs : — 

(1) Establishing a regime of compensation 
for oil pollution damage—The International 
convention on civil liability for Oil Pollution 
Damage. 1969 (CLC) establishes an . entirely 
new regime of compensation and liability 
on the owners of the ship from which pol¬ 
luting oil escaped or was discharged. The 
provisions of the Convention do not cast 
any burden direct or indirect on a contract¬ 
ing State either in its capacity as a flag 
State or a State importing or exporting oil. 
In order to give effect to the substantive 
provisions of this Convention, a new Part 
XB is being inserted. This will enable India 
to exercise jurisdiction on foreign ships in 
our coastal waters (vide clause 10 of the 
Bill). 

(2) Giving effect to the amendments to the 
International Convention for the Prevention 
of Pollution of Sea by Oil, 1954.— The In¬ 
ternational Convention for the Prevention 
of Pollution of Sea by Oik 1954Jias already 
been ratified by India and effect to the pro- 
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visions contained in the said convention 
have already been given effect to by Part 
XIA of the Act. For giving effect to the 
amendments to the Convention of. 1954 
which relate to the ban of discharge of oil 
or oily mixture anywhere into the sea ex¬ 
cept at the instantaneous rate of discharge 
it is proposed to substitute the existing Part 
XIA of the Act by a new Part (vide Cl 11 
of the Bill). 

(3) Levy of Pollution cess.—The amend¬ 
ments proposed for controlling deliberate dis¬ 
charge and containing accidental escape of 
oil into the sea put a heavy financial re¬ 
sponsibility on the Central Government as it 
has to provide, among others, adequate faci¬ 
lities for reception of oil residues at the 
ports. These measures would involve an 
expenditure which is likely to run into 
crores of rupees. This expenditure is pro¬ 
posed to be re-imbursed to the Government 
by levying pollution cess on all ships-Indian 
or foreign—which carry oil as cargo when 
they call on Indian ports. It is proposed to 
give an enabling power to the Central Gov¬ 
ernment to levy cess from a date to be noti¬ 
fied by that Government (vide clause 11, 
Section 356MV 

(4) Investing powers in the Central Gov¬ 
ernment to protect interests of Indian ship¬ 
ping from undue foreign intervention.— 

Shipping conferences are not generally sub¬ 
ject to any Governmental control and it is un¬ 
usual for States to exercise control over Inter¬ 
national shipping. However, certain maritime 
countries have adopted a different attitude 
and asked certain Indian shipping companies 
to produce documents and records held by 
them in India. With a view to protecting 
Indian shinning owners from such arbitrary 
measures of foreign States violating the 
jurisdiction belonging to us. it is proposed 
to include a provision which would enable 
the Central Government to protect the in¬ 
terests of the Indian companies, vis-a-vis 
undue intervention by foreign countries 
(vide clause 12). 

(5) Providing for registration and control 
of Indian fishing boats as defined in new 
Section 435B— The Bill seeks to insert a 
new Part XVA to provide for registration 
and control of Indian fishing boats as de¬ 
fined in new Section 435B. This is being 
done to give effect to the recommendations 
of the Fisheries Enquiry Committee. Under 
the proposed amendment it will be obliga¬ 
tory for everv owner of an Indian fishing 
boat to get the same registered at any port 
or place of registry notified by the Central 
Government. 

(6) Enhancing the penalties provided In 
Section 43C of the Act.—It is felt that the 
penalties at present prescribed for the con¬ 
travention of the provisions of Section 313 
of the Act do not seem to have acted as a 
deterrent. It is. therefore, proposed to en¬ 
hance the additional fine prescribed against 
serial No. 100 in the Table below S. 436 (2) 
from provisions of Part XIA are being en¬ 
hanced for major pollution offences to tne 
extent Part XVA. relating to fishing boats, 
which are akin to sailing vessels. are als0 
being provided (vide clause 16 of the BUI). 

(7) Empowering the Central Government 

to make rules with respect to levying xees 
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for various services rendered by surveyors to 
shipping industry.— The Central Government 
provides services of a number of surveyors 
and senior officers to the shipping industry. 

With the adoption of new International Con¬ 
ventions and protocols by the International 
Community on maritime matters, particular¬ 
ly in the field of safety of life and property 
at sea, Jhe protection of maritime environ¬ 
ment and training and certification of ship’s 
officers and crew, the workload on the 
Mercantile Marine Department, which is 
functioning under the Director-General of 
Shipping, has increased considerably. This 
has resulted in the increase of wage bill of 
technical staff. In order to meet this expen¬ 
diture in Part, the Central Government is 
being given the power to make rules for 
levymg fees for the services rendered by 
the Department to the industry. For this 
purpose it is proposed to amend Ss 74. 87 
175, 282. 344 and 435 of the Act. 

ACT HOW AFFECTED BY 

-Amended by Acts 58 of I960. 21 of 1966 
1979, 43 of 1981, 12 of 1983. 

—Extended by Regns. 12 of 1962; 7 of 1963 
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(8) Amendment of Section 2 of the Act to 
apply the Act to all vessels including sailing 
vessels and Indian fishing boats.— The exist¬ 
ing Section 2 does not clearly show that the 
Act would apply to all vessels including sail¬ 
ing vessels and Indian fishing boats. In order 
to remove this lacuna, it is proposed to am¬ 
end Section 2. 


(9) Incidentally, this opportunity is avail¬ 
ed of to replace the references to the Code 
of Criminal Procedure. 1898 and the func¬ 
tionaries thereunder by references to the 
Code of the Criminal Procedure. 1973 and 
the functionaries thereunder (vide clause 17 
of the Bill—Schedule). 


The Bill seeks to achieve the above ob¬ 
jects.— Gaz. of India. 9-8-1983. Pt. II S. 2. 
Ext., p. 30. 


SUBSEQUENT LEGISLATION 

25 of 1970, 69 of 1976, 1 of 1978. 20 of 


COGNATE ACTS AND PROVISIONS 

1. Bills of Lading Act, 9 of 1856. 

2 . Calcutta Pilots Act, 12 of 1859 . 

3. Calcutta Port (Pilotage) Act, 33 of 1948. 

4. Carriage of Goods by Sea Act, 26 of 1925 . 

5. Coasting Vessels Act, 19 of 1838. 

6 . Inland Steam-vessels Act, 1 of 1917 . 

7 . Lighthouse Act, 17 of 1927. 

8 . Marking of Heavy Packages Act, 39 of 1951 . 

9. Northern India Ferries Act, 17 of 1878. 

10 . Obstructions in Fairways Act, 16 of 1881 . 

11. Ports Act, 15 of 1908. 

12. Shore Nuisances (Bombay and Kolaba) Act, 11 of 1953 . 

13. Marine Insurance Act, 11 of 1963. 

14. Seamen’s Provident Fund Act, 4 of 1968. 

15. Customs Act, 52 of 19C2. 

lfl. Bombay Port Trust Act, 6 of 1879. 

17. Calcutta Port Act, 3 of 1890. 

18. Madras Port Trusts Act 2 of 1905. 

19 Major Port Trusts Act, 38 of 1903. 
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The Act has been extended to the Union Territories of Goa, Daman and 
Diu and Pondicherry by Regn. 12 of 1962 (11-7-19G3) and Regn. 7 of 1903 
(1-10-1963) respectively. 

PART I a 
PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called THE 
MERCHANT SHIPPING ACT, 1958. 

(2) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint, and different dates 3 may 
be appointed for different provisions of this Act. 

[a] Parts I and II came into force on 15-12-1958—See Gaz. of India, 1958, Pt. II 
Section 3 (ii), page 2829. 

Part IV came into force on 17-3-1959—See Gaz. of India, 1959, Pt. II S. 3 (ii), 
p. 702. S. 7, whole of Part XIV i.e., Ss. 405 to 414, S. 436, in so far as it re¬ 
lates to offences mentioned at S. Nos. 122 to 125 under S. 436, Ss. 437 to 442, 
Ss. 447, 448, Ss. 456 to 460 and S. 461, so far as it relates to Control of Ship¬ 
ping Act 1947, on 1-4-1960—See S. G. 565, Gaz. of India, 5-3-1960, Pt. II, Sec¬ 
tion 3 (ii), page 886: All other sections or parts, etc., on 1-1-1961—See S. O. 
3127, dated 17-12-1960, Gaz. of India, 31-12 1960, Pt. II, S. 3 (ii), page 3766. 
(These provisions include Pt. Ill (except S. 7 which came into force on 1-1- 
1960); Parts V, VI and VII (comprising Ss. 20 to 218), VIII, IX, X, XI, XII, 
XIII (these parts comprise Sections 357 to 404); XIV (Ss. 405 to 414); XVI (ex¬ 
cepting Ss. 436 partly. 437 to 442, 447 and 448 which came into force on 1-1- 
60); XVII and XVIII.) 

•"'[2. Application of Act.— (1) Unless otherwise expressly provided, the 
provisions of this Act which apply to— 

(a) any vessel which is registered in India; or 

(b) any vessel which is required by this Act to be so registered; or 

(c) any other vessel which is owned wholly by persons to each of whom 
any of the descriptions specified in clause (a) or in clause (b) or in 
clause (c), as the case may bp, of section 21 applies, shall so apply 
wherever the vessel may be. 

(2) Unless otherwise expressly provided, the provisions of this Act 
which apply to vessels other than those referred to in sub-section (1) shall so 
apply only while any such vessel is within India, including the territorial 
waters 1 * thereof.] 

[a] Substituted for former Section 2 by Merchant Shipping (Amendment) Act, 1983 

(12 of 1983), S. 2 (18-5-1983). 

[b] The territorial waters of India extend into the sea to a distance of twelve 
nautical miles measured from the appropriate base line—See S.R.O. 2920, dtd. 
Gaz. of India. 3-12-1956, Pt. II, S. 3 (ii), Ext., p. 2613 read with the proclama¬ 
tion dated 30-9 1967 published in Gaz. of India, 30-9-1967, Pt. Ill, S. 2, Ext. 

3. Definitions —In this Act, unless the context otherwise requires,— 
a [(l) "cargo ship” means a ship which is not a "passenger ship.] 

>»[(1A)] "coasting ship” means a ship exclusively employed in trading be¬ 
tween any port or place in India and any other port or place on t e 
continent of India or between ports or places in India and ports or 
places in Ceylon or Burma; 

[a] Inserted by Merchant Shipping (Amendment) Act, 1966 (21 of 1966), Section 2 

(28-5-66). 

[b] Original clause (1) so re-numbered, ibid. 

(2) "coasting trade of India” means the carriage by sea of passengers or 
goods from any port or place in India to any other port or place on 

the continent of India; 

(3) "collision regulations” means the regulations made under Section 285 for 
the prevention of collisions at sea; 
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(4) "company” means a company as defined in Section 3 of the Companies 
Act, 1956; 

(5) "country to which the Load Line Convention applies” means,— 

(a) a country the Government of which has been declared a [* * *] 
under S. 283 to have accepted the Load Line Convention and has 
not been so declared to have denounced that Convention; 

(b) a country to which it has been so declared that the Load Line Con¬ 
vention has been applied under the provisions of b [Article thirty- 
two] thereof, not being a country to which it has been so declared 
that that Convention has ceased to apply under the provisions of 
that article; 

[a] Words "or is deemed to have been declared" omitted by Act 25 of 1970, Sec¬ 

tion 2 (a) (w.r.e.f. 21-7-1968). 

[b] Substituted for 'Article twenty-one’, ibid. 

(6) "country to which the Safety Convention applies” means,— 

(a) a country the Government of which has been declared under Sec¬ 
tion 283 to have accepted the Safety Convention and has not been 
so declared to have denounced that Convention; 

(b) a territory to which it has beefi so declared that the Safety Conven¬ 
tion extends, not being a territory to which it has been so declared 
that that Convention has ceased to extend; 

(7) "court” in relation to Sections 178 to 183 (inclusive) means a civil or 
revenue court; 

(8) "Director-General” means the Director-General of Shipping appointed 
under section 7; 


(9) "distressed seaman” means a seaman engaged under this Act who, by 
reason of having been discharged or left behind from, or shipwrecked 
an ^ . S ^-P at 3 °^ ace ou * s ide India, is in distress at that place; 

( 0) effects , in relation to a seaman, includes clothes and documents; 

(11) "equipment”, in relation to a ship, includes boats, tackle, pumps, ap¬ 
parel, furniture life saving appliances of every description, spars, masts, 
ngging and sails, fog signals, lights, shapes and signals of distress, me- 
dicines and medical and surgical stores and appliances, charts, radio 
installations, appliances for preventing, detecting or extinguishing fires, 
buckets, compasses, axes, lanterns, loading and discharging gears and 
appliances of all kinds and all other stores or articles belonging to or 
to be used in connection with or necessary for the navigation and 
safety of the ship; 

(12) "fishing vessel" means a ship fitted with mechanical means of propul¬ 
sion which is exclusively engaged in sea fishing for profit; 

(13) Dlo 0 v r e e ^in 8 S ShiP K i meanS 3Ship ' n0t 3 ^ome-trade ship, em- 

ployed in trading between any port or place in India and any other 

port or place or between ports or places, outside India; 

” l(H amidsWD b s 0a ,™ T™ * he d i Sta " C , e measuretl vertically downwards, 

TSed l0 Td ItaeT” 86 d6Ck ‘“ e '° * he UPP6r ^ ° f 

|al ?9 U ,7,25 le ot :” f T7 by , the Mereha "‘ shippin « 'Amendment, Act, 

1970 (25 of 1970), S. 2 (b)-(w.r.e.f. 21-7-1968). 

OBJECTS AND REASONS 

of^he^BiuTeek 3 to e glve‘effect ( 'to t ^the 1C ^lnter- 1968* Hence 01 ? 6 f ° rCe ° n the 31st July 

national convention on Load 1 lZs aS5TSW5 «&Sh^ 

sUtueTai? and 2 ® 3 ’ 310> 312 ’ 316 ’ 321 to 323 - 326 and 328: sub-’ ' 

stitute S. 317 an d insert Ss. 283A and 312A in the principal Act. 

„ (D Definition of^Toreigmgoine shin- ^ ter ? retin 2 expression 'vesgel bound foi 

Recourse , he deflniS'caLfSa hal 
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(15) "High Court”, in relation to a vessel, means the High Court within the 
limits of whose appellate jurisdiction— 

(a) the port of registry of the vessel is situate; or 

(b) the vessel is for the time being; or 

(c) the cause of action wholly or in part arises; 

(1<>) home-trade ship" means a ship not exceeding three thousand tons 
gross which is employed in trading between any port or place in India 
and any other port or place on the continent of India or between 
ports or places in India and ports or places in Ceylon, Maladive Is¬ 
lands, Federation of Malaya, Singapore or Burma; 

(17) Indian consular officer' means the consu.-general, consul, vice-con¬ 
sul, consular agent and proconsul appointed as such by the Central 
Government, and includes any person authorised by the Central Gov¬ 
ernment to perform the functions of consul-general, consul, vice-con¬ 
sul,consular agent or proconsul; 

(18) "Indian ship” means a ship registered as such under this Act and in¬ 
cludes any ship registered at any port in India at the commencement 
of this Act which is recognized as an Indian ship under the proviso to 
sub-section (2) of section 22; 

a [(18A) "international voyage" means a voyage from or to a port or place 
in India to or from a port or place outside India;] 

[a] Inserted by Act 21 of 19GG. S. 2 (28-5-1966). 

(19) "load line certificate" means the certificate issued under section 316 
or section 321; 

a [ (20) "Load Line Convention” means the International Convention on Load 
Lines signed in London on the 5th day of April, 19G6, as amended 
from time to time;] 

[a] Substituted for former clause by Act 25 of 1970, S. 2 o) (21-7-1968). 

(21) "Marine Board" means a Board of Marine Inquiry convened under 
Section 373; 

(22) "master” includes any person (except a pilot or harbour master) hav¬ 
ing command or charge of a ship; 

a [(22A) "nuclear ship” means a ship provided with a nuclear power plant;] 
[a] Inserted by Act 21 of 1966, S. 2 (28-5-1966). 

(23) "owner” means— 

(a) in relation to a ship, the person to whom the ship or a share in 
the ship belongs; 

(b) in relation to a sailing vessel, the person to whom the sailing ves¬ 
sel belongs; 

(24) "Passenger” means any person carried on board a ship except— 

(a) a person employed or engaged in any capacity on board the ship on 
the business of the ship; 

(b) a person on board the ship either in pursuance of the obligations 
laid upon the master to carry shipwrecked, distressed or other per¬ 
sons or by reason of any circumstances which neither the master 
nor the charterer, if any, could have prevented or forestalled; 

(c) a child under one year of age; 

(25) "passenger ship” means a ship carrying more than twelve passengers; 


Section 3 (13) (contd.) 

Act and Central Excises and Salt Act (1944) 
ore not in pari materia. 197G JSCTL, 148 
(Bom). 

Section 3 (15) 

(1) In terms of S. 3 (15) of the Act, a suit 
to enforce a ship mortgage may be filed in 
a High Court if the ship is registered or 


anchored within the High Court's appel¬ 
late jurisdiction or even a part of the cause 
of action has arisen therein. The contention 
that the provisions of S 51 read with Sec¬ 
tion 3 (15) of the 1958 Act, require that such 
a suit must be filed within the ordinary 
civil jurisdiction of the High Court must 
therefore be rejected. A 1981 Bom 42(44). 
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(26) "pilgrim" means a person making a pilgrimage and, in the case of a 
passenger on board a pilgrim ship, includes every person accompanying 
or travelling with the person making the pilgrimage; 

a !(27) "pilgrimage" means pilgrimage to any holy place in the Hedjaz or to 
any other place declared by the Central Government to be a place of 
pilgrimage by notification in Official Gazette; ] 

[a] Substituted for former clause (27) by Merchant Shipping (Amendment) Act, 
1976 (69 of 1976), S. 3 (a) (1-12-1976). 

a ((28) "pilgrim ship” means a special trade passenger ship which makes a 
voyage to or from the Hedjaz, or, as the case may be, to or from any 
other place of pilgrimage declared as such by the Central Government 
in pursuance of clause (27), during the season of the pilgrimage and 
which carries pilgrims in a proportion of not less than one pilgrim for 
every one hundred tons of the gross tonnage of the ship;’;] 

[a] Substituted for former clause (28) by Merchant Shipping (Amendment) Act, 
1976 (69 of 1976), S. 3 (a) (1-12-1976). 

(29) "port of registry", in relation to a ship or a sailing vessel, means the 
port at which she is registered or is to be registered; 

(30) "prescribed” means prescribed by rules made under this Act; 

(31) "proceeding” in relation to sections 178 to 183 (inclusive) includes any 
suit, appeal or application; 

(32) "proper officer" means the officer designated by the Central Govern¬ 
ment to be the proper officer at the port or place and in respect of 
the matter to which reference is made in the provision of this Act in 
which the expression occurs; 


% 


(33) proper return port”, in relation to a master, seaman or apprentice 
discharged or left behind, means the port at which the master, seaman 
or apprentice was engaged, or the port agreed to as such by the mas¬ 
ter, seaman or apprentice, as the case may be; 

gJl " rad !°. ins P ector ” means a person appointed as such under section 10; 

(3o) registrar means the registrar referred to in section 24; 

(3G) (a) "repatriation expenses" means expenses incurred in returning a dis¬ 
tressed seaman to a proper return port and in providing him with 
necessary clothing and maintenance until his arrival at such port, 
and includes m the case of a shipwrecked seaman the repayment 
of expenses incurred in conveying him to port after shipwreck and 
maintaining him while being so conveyed; and 


(b) "excepted expenses", in relation to repatriation expenses, means re¬ 
patriation expenses incurred in cases where the cause of the sea¬ 
man being left behind is desertion or absence without leave or im- 
prisonment for misconduct, or discharge from his ship by a Marine 
Board on the ground of misconduct; 

(37) "Safety Convention" means the Convention for the Safety of Life at 

■fsm: r: on ,he ,[ist ‘$1 


[a] Substituted for the figures, letters and words "17th day of June mn" h„ 
Merchant Shipping (Amendment) Act, 1983 (12 of 1983). S. 3 (18-5-1983). 


C 4 section 3 (31) 
r JlL^ ti0 c 3 . (31 > defines proceeding in 
Ine Si 178 to i 183 (inclusive ) as includ- 
prison ••n 1, ap jf Q or application. The ex- 
{2™?. Proceeding" with regard to a party 

£ a a J™ rt . la Y deludes all and every 
Or action taken before and/or all or 


[Vol. 25] 4 A. M- 25 


A" in the citation* stands for AIR 


n! e 5L? a ^ r ' document, or record presentee 
or filed in such a court of law bv 'duel 
party with the object of advancing a msf 0 
Wx t0 .. obtal V h * dcsired relief or reliefs 

nf ^,.k? ro ;* ed nfi ’ must have ‘he backinl 
substantive as well as procedural law 
(1983) 96 MadLW 5Q2(506)(DB) V 
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a [(38) "safety convention certificate” means,— 

(i) a passenger ship safety certificate, 

h [(ia) a special trade passenger ship safety certificate, 

(ib) a special trade passenger ship space certificate,] 

(ii) a qualified passenger ship safety certificate, 

(iii) a cargo ship safety construction certificate, 

(iv) a qualified cargo ship safety construction certificate, 

(v) a cargo ship safety equipment certificate, 

(vi) a qualified cargo ship safety equipment certificate, 

(vii) a cargo ship safety radio telegraphy certificate, 

(viii) a cargo ship safety radio telephony certificate, 

(ix) an exemption certificate, 

(x) a nuclear passenger ship safety certificate. 

(xi) a nuclear cargo ship safety certificate, 

issued under Part IX or, as the case may be, Part IXA;) 

(aj Substituted for former Cl. (38) by Act 21 of 1966, S. 2 (c) (28-5 1966). 

[b] Inserted by Merchant Shipping (Amendment) Act. 1976 (69 of 1976), S. 3 (bi 
(1-12-1976), 

(39) "sailing vessel”, means any description of vessel provided with suffi¬ 
cient sail area for navigation under sails alone, whether or not fitted 
with mechanical means of propulsion, and includes a rowing boat or 
canoe but does not include a pleasure craft; 


(40) "salvage” includes all expenses properly incurred by the salvor in the 
performance of salvage services; 

(41) "sea-going”, in relation to a vessel, means a vessel proceeding to sea 
beyond inland waters or beyond waters declared to be smooth or par¬ 
tially smooth waters by the Central Government by notification in the 
Official Gazette; 

(42) "seaman” means every person (except a master, pilot or apprentice) 
employed or engaged as a member of the crew of a ship under this 
Act, but in relation to sections 178 to 183 (inclusive) includes a mas- , 
ter; 

(43) "seamen’s employment office” means the seamen's employment office 
referred to in section 12; 

(44) "seamen’s welfare officer” means the seamen’s welfare officer referred 
to in section 13; 


(45) "ship” does not include a sailing vessel; 


Section 3 (42) 

(1) Since S. 3 (42) defining •seamen - aoes 
not require entering into agreement with the 
Master of the ship, the expression would in¬ 
clude even those employed or engaged in ac¬ 
cordance with the provisions of the Act 
without entering into agreement with the 
Master of the ship under S. 100 of the Act. 
3979 LabIC 35 : .(1978) 1 LabLJ 526. (ILR 
(1976) Andh Pra 724, Reversed.) 

(2) In view of S. -150 (9) provisions of 

Industrial Disputes Act would not apply 
where the dispute relates to sea-men and the 
owners of ships in which such seamen are 
employed. Since under S. 3 (42) which 

defines ‘sea-men’ as every person except a 


master pilot or apprentice employed or en¬ 
gaged as a member of the crew of a ship 
under the Act, the bar under S. 150 (9) stat¬ 
ed above would operate only where the 
person concerned is not only employed ,in 
accordance with the provisions of the Act 
but also employed or engaged as a member 
of the crew of the ship. 1979 LabIC 35 : 
(1978) 1 LabLJ 526 (Andh Pra). 

Section 3 (45) 

(1) Tug vessels only towing ships within 
dock yard by means of a rope whenever 
an v ship enters the port held were vessels 
used in navigation and therefore came witn- 
in the definition of ship. A 1938 Cal 111(112, 
113). ((1913) 2 KB 229, Foil.) 
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(46) "shipping master" means the shipping master referred to in section 11; 
but in relation to any seaman for the purposes of sections 178 to 183 
(inclusive) means a shipping master appointed,— 

(i) for the port at which the seaman entered into, or is believed to 

have entered into, an agreement, or 

(ii) where the seaman did not enter into his agreement in India, for 
the port to which the seaman has returned, or is expected to re¬ 
turn, on the completion of his latest voyage; 

(47) "shipping office’’ means the shipping office referred in section 11; 

a ['(47A) "special trade" means the conveyance of large number of passeng¬ 
ers by sea within prescribed sea areas; 

(47B) "special trade passenger" means a passenger carried in special trade 
passenger ship in spaces on the weather deck or upper deck or between 
decks which accommodate more than eight passengers and includes a 
pilgrim or a person accompanying a pilgrim; 

(47C) "special trade passenger ship” means a mechanically propelled ship 
carrying more than thirty special trade passengers;] 

(a] Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976) S 3 (c) 
11-12-1976). 


" su ™ e y° r " means the surveyor referred to in section 9; 
n l(48A) "tanker” means a cargo ship constructed or adapted for the carri¬ 
age in bulk of liquid cargoes of an inflammable nature;] 

[a] Inserted by Act 21 of 1966, S, 2 (f) (28-5-1966). 

(49) "tidal water” means any part of the sea and any part of a river with¬ 

in the ebb and flow of the tide at ordinary spring tides and not being 
a harbour; a 

(50) "tindal” means the person in command or charge of a sailing vessel; 

a (* • * ’ !J 

[a] Clauses (51) and (52) omitted by the Merchant Shipping (Amendment) Act 
1976 (69 of 1976), S. 3 (d) (1-12-1976). t^menament, Act, 

(53) ina'to ^ nter " ational load l^e certificate" means a certificate purport- 

n resnecTof v ,S5Ue ^ m accordance with the Load Line Convention 
m respect of a ship, other than an Indian ship, by the Government of 
the country in which the ship is registered- government ot 

(54) h “ ety C ° nVenti ° n c J ertificate ” means'a certificate purporting to 
have been issued in accordance with the Safety Convention in respect 

«ry a in h ^ic?r^?s registered-"' ^ ' He G ° Vernmen ‘ ° f ,ha 

(M) ve^TusedttvfZ^"' h"* ^ ^ ” °‘ har W« °< 

(57) "wages” includes emoluments; 

(58, o^L U ’ s tfe e s%tee“ g Whe " fOU " d ,ha saa ° r in water 
(a) u“d d er w“t; have bee ” in '° the saa and th ™ «■* and remain 
<b) r d .he W stLe aVe bMn ° aSt ° r W1 ‘ he saa and "**> floating 


Section 3 (58) 

W H ere ,he P e titioner-company lost all 
reco Very of three barges and 
factually and legally the three barges were 


treated as vessels abandoned without hoDe 
recovery it was held that th™ SS, 

wreck within the meaning of the sectic 
1979 JSCTL 157(193. 194)(Ker). 


% 
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(c) goods which are sunk in the sea, but are attached to a floating 

object in order that they may be found again; 

(d) goods which are thrown away or abandoned; and 

(e) a vessel abandoned without hope or intention of recovery; 

(59) "young person"’ means a person under eighteen years of age. 

PART 11“ 

NATIONAL SHIPPING BOARD 


4. Establishment of National Shipping Board.— (1) With effect from such 
date as the Central Government may, by notification in the Official Gazette, 
specify in this behalf, there shall be established a Board to be called the 
National Shipping Board (hereinafter in this Part referred to as the Board). 

(2) The Board shall consist of the following members, namely:— 

(a) s'x members elected by Parliament, four by the House of the People 
from among its members and the other two by the Council of States 
from among its members; 

(b) such number of other members, not exceeding sixteen as the Central 
Government may think fit to appoint to the Board, to represent— 

(i) the Central Government, 

(ii) shipowners, 

(iii) seamen, and 

(iv) such other interests as, in the opinion of the Central Government, 
ought to be represented on the Board: 

Provided that the Board shall include an equal number of persons re¬ 
presenting the shipowners and seamen. 

(3) The Central Government shall nominate one of the members of the 
Board to be the Chairman of the Board. 

(4) The Board shall have power to regulate its own procedure. 

[a] Part II came into force on 15-12-1958 — See Gaz. of India, 1958, Pt. II. S. 3 (n), 

page 2829. 

5. Functions of National Shipping Board.— The Board shall advise the 


Central Government— ., a 

(a) on matters relating to Indian shipping, including the development there¬ 

of; 

(b) on such other matters arising out of this Act as the Central Governme 
may refer to it for advice. 

G. Power to make rule in respect of matters in this Part. (1) The Cen 
Iral Government may make rules 11 to carry out the purposes of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following ma e , 


^UMhe term of office of members of the Board and the manner of filling 
casual vacancies in the Board; 

(b) the appointment of officers and other employees to enabl ® 

to discharge its functions under section 5 and the terms and conditions 


of their service; ,, ,_ # R Aar rl 

(c) the travelling and other allowances payable to members of the B d. 

[a For the National Shipping Board Rules. 1960, see G. S R. 92. dated 18-1 1960 

published in Gaz. of India, 1960. Pt. II, S. 3 (i). page 155. 


PART III 

GENERAL ADMINISTRATION 

7. Director-General of Shipping 11 .- (1) The Central Government may,^ by 
notification in the Official Gazette, appoint a person to be the Di G 

of Shipping for the purpose of exercising or discharging the powers, author: y 
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or duties conferred or imposed upon the Director-General by or under this 
Act. 

(2) The Central Government may, by general or special order, 1 ’ direct 
that any power, authority or jurisdiction exercisable by it under or in relation 
to any such provisions of this Act as may be specified in the order shall, 
subject to such conditions and restrictions as may be so specified, be exercis¬ 
able also by the Director-General or by such other officer as may be specified 
in the order. 


(3) The Director-General may, by general or special order, 0 and with the 
previous approval of the Central Government, direct that any power or auth¬ 
ority conferred upon or delegated to, and any duty imposed upon, the Direc¬ 
tor-General by or under tlvs Act may, subject to such conditions and restric¬ 
tions as he mav think fit to impose, be exercised or discharged also by such 
officer or other authority as he may specify in th : s behalf. 

| a] Section 7 came into force on 1st April, 1960 — see S. O. 565, dated 26-2-1960 
published in Gaz. of India, 1960. Pt. II, S. 3 (ii), page 886. 

[bj For such an order in relation to provisions of Ss. 225 (1), 299. 300,301 and 306 (1). 

except the power relating to ihe prescription of the form of certificate, see 

S. O. 3235. published in Gaz. of India. 27-10-1962, Pt. II, S. 3 (ii). page 3469. 

See also S. O. 3144. Gaz. of India. 1960, Pt. II, S. 3 (ii). p. 3773 for delegation 

of powers of Central Government to D. G. of Shipping, under sections sped- 
fled. 

[c] For some of such Orders, see S. O. 2321, published in Gaz. of India, 15-7-1967, 

Pt. II, S. 3 (ii), p. 2321: S. O. 3539, published in Gaz. of India, 7-10-1967, Pt. II, 

S. 3 (ii), p. 3718; and S. O. 4267, published in Gaz. of India, 9-12-1967 ibid 
page 4548. 


establish ♦ ,ne Dc u par * mcnt — The Central Government may 

and nth T J Ch ° f the> P ° rtS of Bomba y- Calcutta and Madras 
Mercantile^ n I" ' ? 3$ U may consider necessary an office of the 

Z ° f *«» Act and the rules 

wTJSXTs : aiid ° ,h " 

Madrnw 5 .!' .“Sr M>rine Del, “ r,me " t -t Bombay. Calcutta and 

Official Gazette*'appoint Ifluch"™!. Gove .™ mem »•* notification in the 
Person 1, ifflS 

Gover„me n I in 0 i‘h. P c2e U trircl!" h , ? rOViSions aub-section (1), the Central 
Gazette authorise any person m by notificationb *n the Official 

tions as may be specified therein tr/he persons ’ on such te nns and condi- 
poses of this Act.) pUrveyor or surveyors for the pur- 

and may be n2U,iC01 SU ™^ shi P surveyors or engineer 

siy jsss x ssfft: 
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appoint any qualified person to perform the functions of a surveyor under 
this Act. 

(4) All acts done under this Act by a principal officer of Ihe Mercantile 
Marine Department or a person appointed under sub-section (3) relating 
*o matters within the competence of a surveyor shall have the same effect 
as if done by a surveyor for the purposes of this Act. 

[a] Inserted by Act 21 of 1966, S. 3 (25-8-1966). 

[b] (i) Llyods Shipping Register; (li) Bureau Veritas; (iii) Det Norske Veritas; 
(iv) American Bureau of Shipping; (v) Germanischer Llyod; (vi) Nippon Kaiji 
Kyokai (Japan) are the societies authorised to issue certificates under Sec¬ 
tion 299A (1) of this Act — S. O. 2267, published in Gaz. of India, 8-7-1967, 
Pt. II, S. 3 (ii), p. 2274; for officers appointed as Surveyors at the Ports of 
Bombay, Calcutta, Madras. Cochin and Vishakhapatnam, see S.O. 3129, Gaz. of 
India, 1960, Pt. II, S. 3 (ii), page 3767. 

10. Radio inspectors.— The Central Government may, by notification 3 in 
the Official Gazette, appoint as many radio inspectors as it may consider ne¬ 
cessary for the purpose of securing that the requirements of th : s Act and the 
rules and regulations thereunder relating to radio telegraphy, radio telephony 
and direction finders are complied with. 

[a] For officers appointed as Radio Inspectors at the Ports of Bombay, Calcutta. 
Madras, Cochin and Visakhapatnam, see S. O. 3130, Gaz. of India, 1960, Pt. II. 
S. 3 (ii), page 3767. 


11. Shipping offices.— (1) The Central Government may, by notification 3 
in the Official Gazette, establish a shipping office at every port in India in 
which it thinks it necessary so to do, and shall appoint thereto a shipping 
master and as many deputy shipping masters and assistant shipping masters 
as it may consider necessary. 

(2) Shipping masters, deputy shipping masters and assistant shipping 
masters shall exercise their powers and discharge their duties subject to the 
general control of the Central Government or of any intermediate authority 
which the Central Government may specify in this behalf. 


(3) The Central Government may direct that at any port at which no 
separate shipping office is established, the whole or any part of the business 
of the shipping office shall be conducted at the custom house or at the office 
of the port officer or at such other office as the Central Government may 
specify, and thereupon the same shall be conducted accordingly. 


(4) All acts done by or before a deputy shipping master, an assistant 
shipping master and the officer to whom any business of the shipping office 
is committed under sub-section (3) shall have the same effect as if done by 
or before a shipping master for the purpose' of this Act. 

[a] Such offices have been opened at Calcutta and Bombay w.e.f 1-1-1961 — See 
S.O. 3131, published in Gaz. of India, 31-12-1960. Pt. II, S. 3 (ii), page 3767: 
for such offices and officers in charge of them at Madras, Visakhapatnam, 
Cochin, Kozikode. Kakinada, Cuddalore. Mangalore. Nagapattinam, Pamban. 
Bhimunipatnam, Tuticorin, Cullingpatnam. Masulipatnam, Porto Novo, Telli- 
cherry, Malpe, Badagara. Ponani. Cannanore. Balasore, Chandbali and Puri, an 
Gopalpur, see S. O. 3132, Gaz. of India. 1960, Pt. II, S. 3 (ii), p. 3768 


12. Seamen’s employment offices.- (1) The Central Government may by 
notification 3 in the Official Gazette, establish at every port inIndiai in wW 
it thinks it necessary so to do, a seamen’s employment office and shall appoin 
JheX a director Sd as many deputy directors and assistant d.rectors as n 


may consider necessary. 

(2) The directors, deputy directors and assistant directors shal 1 exercise 
their powers and discharge their duties subject to the ge. 

Central Government or of any intermediate authority 1 ’ which the Central 
Government may specify in this behalf. 
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(3) All acts done by or before a deputy or assistant director shall have 
the same effect as if done by or before a director for the purposes of this 
Act. 

(4) The Central Government may, by notification in the Official Gazette, 
direct that at any port at wh : ch no separate seamen’s employment office is 
established, the functions of the seamen’s employment office in that port shall 
be discharged by such person or body of persons as it may specify in the 
notification, and thereupon the office of the person or body of persons so 
specified shall be deemed to be the seamen’s employment office established at 
that port for the purposes of this Act. 

[aj Such offices have been established at Bombay and Calcutta w.e.f. 1-1-1961 — 
See S. O. 3133. published in Gaz. of India, 31-12-1961. Pt. II, S 3 (ii), p. 3768. 
[b] Director-General of Shipping. Bombay, appointed as intermediate authority for 
the purposes of this sub-section — See S. O. 3134, Gaz. of India. 1960, Pt. II, 
S. 3 (ii), p. 3768. 

13. Seamen’s welfare officers.— (1) The Central Government may appoint 3 

seamen’s welfare officers at such ports in or outside India as it may consider 
necessary. 

(2) A seamen’s welfare officer appointed under sub-section (1) shall per¬ 
form— 

(a) in the case of any such officer appointed at any port in India, such func¬ 
tions in relation to welfare of seamen as may be assigned to him by 
the Central Government; 

(b) in the case of any such officer appointed at any port outside India, such 
functions m relation to welfare of seamen and such functions of an 
Indian consular officer under Part VII as may be assigned to him by 
the Central Government. 

nerform I J a n ny f Sea ? en S We . lfare officer appointed at any port outside India 

such f„n t V "l ,\° n u ass,gned to an India n consular officer under Part VII, 

Z VrtZ IZ S f J? ave / he f ame efFect as if had been performed by 
an Indian consular officer for the purposes of that Part. 

fa) ^rrrt a ^ PC> T ntri | en * ,° f 0ffkerS 35 Seamen ' s We Ka'e Officers at Bombay, Calcutta. 
! „ c 1 !"?"' Liverpool, Glasgow. Sydney, see S. O. 3135. Gaz of India, 1960, 
u, o. o (ii), p # 3768. 

PART IV* 

SHIPPING DEVELOPMENT FUND 

fund”; be^Hed" ill ^! PPing Fu ”<l- There shell be formed n 

~ 5 a* the ^ZThe^rhfcre'drd 5£E!" PM " 

, <a) 'LT™ TAT ^ CH,tral G ° Vernment 

(b) ° f ?7^ 3nS advanced b y the Central Government to the 

theTund U ed Und6r section ' 15 f or carrying out the objects of 

"'"tads 6 aTdTebeX^ * COmmH * ee » ,he ™» — of 

(C) S n a C L SU T S ?*, m0ney “ may ’ from time to time, be realised out of re¬ 
payment of loans made from the Fund or from interest on loans or 
• dividends from investments made from the Fund- 

(cl) such other sums as may be received for being credited to the Fund 
page 702. Came ^ f ° rCe * 17 - 3 ' 1959 -See Gaz. of Ind., ,959, Pt. II, S. 3 (ii). 
[b] Inserted b y Merchant Shipp,„ s ,Amendment, Act, in. „ 0 f 1978,, S. 2 „3-3- 

15. Shipping Development Fund Committee— in Tb«. _ 

tnen. shall constitute a committee to be called the 
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Fund Committee (hereinafter in this Part referred to as the Committee) con¬ 
sisting of a chairman and such number of other members, not exceeding 
a (t\velve,] as the Central Government may th nk lit to appoint thereto. 

(2) The Committee so constituted shall be a body corporate by the name 
aforesaid having perpetual succession and a common seal with power to ac¬ 
quire. hold and dispose of property and may by that name sue and be sued. 

(3) The Committee shall have power to regulate its own procedure. 

(a] Substituted for the word "six" by the Merchant Shipping (Amendment) Act. 

19TB (1 of 1978), S 3 (13-3-1978). 

16. Application of the Shipping Development Fund.— (1) The Fund shah 
vest in the Committee and shall be applied towards meeting the expenses of 
the Committee and for granting loans 3 and financial assistance ''(in any other 
form.— 

(a) to persons of the description mentioned in section 21— 

(i) for the acquisition and maintenance of ships, including modification, 

reconstruction and renovation thereof; and 

(ii) for meeting any short-term financial requirements: 

(b) to Indian ship-yards for the construction of new ships.] 

*1(2) The Committee shall not grant any loan or give any financial assis¬ 
tance under sub-section (1) except on such terms and conditions as the Cen¬ 
tral Government may from time to time specify, and any such term may, if 
the loan or financial assistance is granted or given to a company, provide 
for the appointment by the Committee of one or more directors of such com¬ 
pany and such provision and any appointment of directors made in pursuance 
thereof shall be valid and effective notwithstanding anything to the contrary 
conta' 7"d in the Companies Act, 1956, or in any other law for the time being 
in for.'e or in the memorandum, articles of association or any other instru¬ 
ment relatmg to the company and any provision regarding share qualification, 
age limit, number of directorships, removal from office of director and such 
like conditions contained in any such law or instrument aforesaid, shall not 
apply to any director appointed by the Committee in pursuance of the term 
as aforesaid. 

(2A) Any d ; rector appointed in pursuance of sub-section (2) shall,— 

(a) hold office during the pleasure of the Committee and may be removed 
or substituted by any person by order in writing by the Committee; 

(b) not incur any obligation or liability ty reason only of h’s being a di¬ 
rector or for anything done or omitted to be done in good faith in the 
discharge of his duties as a director or anything in relation thereto. 

(c) not bp liable to retirement by rotation and shall not be taken into ac¬ 
count for computing the number of directors liable to such retirement. 

(2B) Eve o’ director appointed by the Committee shall be indemnified by 
the Committee against all losses and expenses incurred by him in, or in re¬ 
lation to. the discharge of his duties, except such as are caused by his own 
wilful act or default. 


(2C) No suit or other legal proceeding shall lie against any d’red or ap¬ 
pointed by the Committee for any loss or damage caused or likely to be 
caused by anything which is in good faith done or intended to be done in 
pursuance of thus Act or any other law or provision having the force of law.j 

(3) The Committee shall maintain proper accounts and other relevant re¬ 
cords and prepare an annual statement of accounts in such form as the Cen¬ 
tral Government may, in consultation with the Comptroller and Auditor 

General of India, prescribe. 

(4) The accounts of the Committee shall be auditedbythe Comptroller 
and Auditor-General of India or a person authorised by him tn this behalf 
at such intervals as the Comptroller and Auditor-General of India may spe 
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cify and any expenditure Lncurred in connection with such audit shall be pay¬ 
able by the Committee. 

(5) The Comptroller and Auditor-General of India and any person auth¬ 
orised by him in connection with the audit of the accounts of the Committee 
shall have the same rights, privileges and authority in connection with such 
audit as the Comptroller and Auditor-General of India has in connection with 
the audit of Government accounts and, in particular, shall have the right to 
demand the production of books, accounts, connected vouchers and other 
documents and papers and to inspect any office of the Committee. 

(G) The accounts of the Committee as certified by the Comptroller and 
Auditor-General of India or any person authorised by him in this behalf, 
together with the audit report thereon, shall be forwarded to the Central 
Government and that Government shall cause the same to be laid before 
each House of Parliament. 

[a] For Shipping Development Fund (Loans) Rules, 1961. «xe G.S.R. 494, publish¬ 
ed in Gaz. of Ind.. 8-4-1961, Pt. II. S. 3 (ii), p. 582. 

[b] Substituted for the words and figures "in any other form to persons of the 
description mentioned in section 21 for acquisition and maintenance of ships’’ 
by the Merchant Shipping (Amendment) Act, 1978 (1 of 1978) S 4 (i) (13-3- 
1978). 

[c] Substituted for former sub-section (2) by Merchant Shipping (Amendment) 
Act, 1978 (1 of 1978). S. 4 (ii) 113-3-1978). 

and P0W " S — (1) The Committee may issue and sell bonds 

oSjects of tYe Fu'nd ° r ,nterest ’ for the P ur P° se of carrying out the 

rl £ 0nHs and debentures of the Committee shall be guaranteed by 

Inenf T , Gov f era . men \ as to repayment of the principal and the pay- 

on the°e interest ’ a '. such rate as may be fixed by the Central Government 

are iiued P ° n heC ° mmittee 31 lh ® time the bonds and debent ^es 

fa] inserted by Merchant Shipping (Amendment, Act. 1978 (1 of 1978). S. 5 (13-3- 

st- 

fa) income-tax in respect of its income, profits or gains- and 
(b) wealth-tax in respect of its net wealth.] 

[a] Inserted by Merchant Shipping (Amendment) Act. 1978 (1 of 1978), S. 6 U3-3- 

n.oMcatio?m“L°'"of 0 ficw e G C rtT U H'T The „ Central Governm ' nl may, by 

asr"“ zzz - fr r m 

“ CnJ^r;„rl y d Ve5 " d in ,hC Coramit '- sha " in Centra! 

clmml'SSrnem.r COn,mil, ° e ^ h '““ lha •* ‘he 

1 1 mi»«t a V"jt h 'n''mtcc*,r C Gor„ n a " *!>' WOPH-Iy Vested in the Com- 
endment) Act. 1978 (1 ol 1978), s. 7 (13-3Tra>. ^ MerCh8nl Shlppin e (Am 


"A” l n trfe citations stands fat AIR 
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19. Power to make rules in respect to matters in this Part.— (1) The 
Central Government may make rules 3 to carry out the purposes of this Part. 

(2) In particular, and without prejudice to the generality of the forego¬ 
ing power such rules may provide for all or any of the following matters, 
namely :— 

(a) the term of office of members of the Committee and the manner of 
filling casual vacancies in the Committee: 

(b) powers of the Chairman of the Committee: 

(c) the travelling and other allowances payable to members of the Commit¬ 
tee; 

(d) the appo ntment of officers and other employees of the Committee and 
the terms and conditions of their service: 

(e) the custody and investment of the Fund: 

(f) the execution of instruments and the mode of entering into contracts by 
or on behalf of the Committee and the proof of documents purporting 
to be executed, issued or signed by or on behalf of the Committee; 

h |(ff) the manner and terms of issue sale and redemption of bonds and de¬ 
bentures by the Committee:] 

(g) any other matter which may be or is to be prescribed. 

[a] For the Shipping Development Fund Committee (General) Rules. 1960 which 
have repealed the S. D. F. C. (Execution of Contracts) Rules. 1959. see G.S.R. 
938, dated 8-8-1960. published in Gaz. of Ind , 1960. Pt. S. 3 (i). page 1306 and 
for Shipping Development Fund Committee (Employees Contributory Provi¬ 
dent Fund) Rules. 1976—See G.S.R 93 dtd. 23-12-1976 published in Gaz. of 
India. 15-1-1977. Pt II S. 3 (i). p. 202 and for Shipping Development Fund 
(Loans and other Financial Assistance) Rules, 1981—See G.S.R 44 (E) dtd. 3-2 
1981 published in Gaz. of India, 3-2-1981. Pt. II. S. 3 (i) Ext, p. 91. 

[b] Inserted by Merchant Shipping (Amendment) Act. 1978 (1 of 1978). S. 8 (13-3- 
1978). 

PART V a 

REGISTRATION OF INDIAN SHIPS 

20. Application of Part.— This Part applies only to sia-going ships fitted 
with mechanical means of propulsion. 

[a] This part came into force on 1-1-1961—See S O. 3127, Gaz. of Ind., 1960. 
Pt II. S. 3 (ii). p. 3776 

21. Indian ships.— For the purposes of this Act, a ship shall not be 
deemed to be an Indian ship unless owned wholly by persons to each o. 
whom a |anv] of the following descriptions applies:— 

(a) a citizen of India; or 

(b) a company which satisfies the following requirements, namely :— 

(i) the principal place of business of the company is in India. 

(ii) at least seventy-five per cent. b of the share capital of the company 
is held by citizens of India : 

Provided that ihe Central Government may, by notification m 
the Official Gazette, alter such minimum percentage, and where 
the minimum percentage is so altered, the altered percentage shall 
as from the date of the notification, be deemed to be substituted 
for the percentage specified in this sub-clause: 

(iii) not less lhan three-fourths of the total number of directors of the 

company are citizens of India; ,. 

(iv) the chairman of the board of directors and the managing director, 

if any, of the company are citizens of India; 

(v) the managing agents, if any, of the company are citizens of India 
or in any case where a company is the managing agent,. the com 
pany satisfies the requirements specified in sub-cls. (i), (n), (m) ana 

(iv). c [or] 
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d t(c) a co-operative society which satisfies the following requirements, 
namely:— 

(i) the co-operative society is registered or deemed to be registered 

under the Co-operative Societies Act, 1912, or any other law relat¬ 
ing to co-operative societies for the time being in force in any State. 

(ii) every individual who is a member of the co-operative society and 
where any other co-operative society is a member thereof, every 
individual who is a member of such other co-operative society, is a 
citizen of India.) 

[a] Substituted for the word ••either• , by the Merchant Shipping (Amendment) 
Act, 1981 (43 of 1981), S. 2 (i) (28-9-1981). 

[b] This has now been reduced to 60%— See S. O. 1109 published in Gaz of Ind., 
20-4-1963, Pt. II-S. 3 (ii), p. 1288. 

[c] Added by the Merchant Shipping (Amendment) Act, 1981 (43 of 1981) S 2 (ii) 
(28-9-1981). 

[d] Inserted ibid, S. 2 (iii). 


22. Obligation to register.— ( 1 ) Every Indian ship, unless it is a ship 
which does not exceed fifteen tons net and is employed solely in navigation 
on the coasts of India shall be registered under this Act. 

(2) No ship required by sub-section (1) to be registered shall be recognis¬ 
ed as an Indian ship unless she has been registered under this Act: 

Pr °v'ded that any ship registered at the commencement of this Act at 
"7 P°v, rt ,n . Ind,a u oder any enactment repealed by this Act, shall be deem- 

Indian shTp 060 reg ' Stered under this Act 311(1 sha11 be recognised as an 

the [I?*:? , r ! qUi i ed ^ ,WS Art b£ re ‘' islered t* detained until 
[etpeTof the ship. P ’ “ reqUlred> produces a in 

a fis"hfng Pl v'“‘eu"' - F ° r tHe P “ rP ° SeS °' ,WS SeCU ° n ' " ShiP " dMS n °' Ulclude 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1983 (12 of 1983), S 4 
(18-5-1983). , * 

Procedure for registration 

be made V D The ports at wll ich registration of ships shall 

vorTfn ind " a th r ^ £ ®° mbay ’ CaIcutta ™ d Madras and such other 

cial GazeHe 1 t T Government may, by notification* in the Offi- 
ciai Gazette, declare to be ports of registry under this Act. 

undpr 2) ( h he 4 P ° t r \ at , 7 hiC !? an Indian Ship is re 8' stered for the time being 
Itu he deemed t0 be hCr P ° rt registry and the port to® 

M Provisions of Ss. 23, 24 have been applied to sailing vessels as well with ef- 
fect from 1-1-1961-See S. O. 3141, published in Gaz. of Ind.. I960, Pt II Sec- 

P 3 . 77,: a$ , appHed t0 saUin * vessels. Ports of Panjim and Marma- 
f° a de 7red also to be Ports of Registry of sailing vessels and Captain of 
the said Ports appointed as Registrar of Sailing Vessels at Panjim and De- 
puty Captain of the said Ports as the Registrar of sailing vessels at Marma- 
. „ r declara,1 on of Port of Cochin as Port of Registry and appointment 

pt 1“T y 3°m). ! p 3,7“ rar ' wef - M61 ’- & ° 3136 ' G “ « iw 

For declaration of many other Ports as Ports of registry for sailing vessels and an 
^! n 3^0 nt p °3772 fiiStrMS f ° r thC Snme ‘ SCe S °- 3142 ‘ GaZ - ° f Ind - 1960 - Pt - II. 


Section 22 

(hv«S er 5°. asta j Vessels Act (1838) 
joSt S registered in name of father of 
joint Hindu family. On death of father son 


vasse l must tak e out another 
infi 3 » a on of the vessel in his name. A 

La 4 9M OI (DB) 9(190) : H CrlLJ 853 : 15 80,11 
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24. Registrars of Indian ships.— At each of the ports of Bombay, Cal¬ 
cutta and Madras, the principal officer of the Mercantile Marine Department, 
and at any other port such authority as the Central Government may, by 
notification in the Official Gazette, appoint, shall be the regist *. * of Indian 
ships at that port. 

25. Register book.— Every registrar shall keep a book to be called the 
register book and entries in that book shall be made in accordance with the 
following provisions :— 

(a) the property in a ship shall be divided into ten shares; 

(b) subject »o the provisions of this Act with respect to joint owners or 
owners by transmission, not more than ten individuals shall be entitl¬ 
ed to be registered at the same time as owners of any one ship; but 
this rule shall not affect the beneficial interest of any number of per¬ 
sons represented by or claiming under or through any registered 
owner or joint owner; 

(c) a person shall not be entitled to be registered as owner of a fractional 
part of a share in a ship: but any number of persons not exceeding 
five may be reg ; stered as joint owners of a ship or of any share or 
shares therein; 

(d) joint owners shall be considered as constituting on? person and shall 

not be entitled to dispose in severalty of any interest in a ship or any 
share therein in respect of which They are registered; / 

(e) a company °[cr a co-operative society] may be registered as owner by 
its n^me. 

[a] Inserud by Merchant Shipping (Amendment' Act, 1931 <43 of 1981). Sec. 3 
(38-9-1981>. 

26. Application for registry. — An application for the registry of an 
Ind'an sh ; p shall be made— 

(a) in the case of an individual, by the person requiring to be registered 
as owner or by his agent; 

(b) in the case of more than one individual requiring to be so registered, 
by some one or more of the persons so requiring or by his or the*r 

agent; and # 

(c) in the case o' a company *(or a co-operative society] requiring to be so 

remstcr-'d, by its afient; 

and th° au»borfv *hc agent shall bo testified by writing, if apno : nted bv 
an mdivMnrd. nnd r th p hand of the person appointing Ivm and, if appointed 
bv a company, '’for a co-operative society] under its common seal. 

fa] Inserted by Merchant Shipping (Amendment) Act. 1981 <43 of 1981). S. 4 (28-9- 
1981). 


27. Survey and measurement of ships before registry.— (1) The owner 
of everv Indian sh n in respect of which an application for registry is made 
chatl caus p c u n h shin to be surveyed by a surveyor and the tonnage of the 
> h’P ascertained in th • prescribed manner. 

(2) The survevor ‘hall grant a certificate specifying the ship’s t ° nn ^ 
and build and su-h n'her particulars descriptive of the identity ® f .J* 
as re ay be prescribed -md the certificate of the surveyor shall be delivered 

to the registrar befor registry 

28. Marking of ship-(11 The owner of an Indian ship who appbe. for 
registry under this A-t shall, b-fore registry cause her be marked pe 
manently and conspicuously in the prescribed 

of the registrar and any ship not so marked may be detained by the 

(2) Subject to any other provision contained in this Ac Indian 

visions of anv rules made thereunder, the ownerandthemaserofanlnchan 

ship shall take all reasonable stens to ensure that ,he c ™ e or 

as required by this section, and the said owner or mas ter shall notcaUSe °" 
permit any alterat ons of such marks to be made except in the event of any 
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of the particulars thereby denoted being altered in the manner provided in 
this Act or except to evade capture by the enemy or by a foreign ship of 
war in the exercise of some belligerent right. 

29. Declaration of ownership on registry.— A person shall not be regis¬ 
tered as the owner of an Indian ship or of a share there n until he or, in the 
case of a company, a [or a co-operative society] the person authorised by this 
Act to make declarations on its behalf has made and signed a declaration of 
ownership in the prescribed form referring to the ship as described in the 
certificate of the surveyor and containing the following particulars :— 

(a) a statement whether he is or is not a citizen of India; b [or in the case 
of a company, or a co-operative society, whether the company or a co¬ 
operative society, satisfies the requirements specified in Cl. (b) or, as 
the case may be, Cl. (c) of Section 21:] 

(b) a statement of the time when and the place where the ship was built 
or if the sh ; p is built outside India and the time and place of building 
is not known, a statement to that effect; and in addition, in the case 
of a ship previously registered outside India, a statement of the name 
by which she was so registered; 

(c) the name of her master; 

(d) the number of shares in the ship in respect of which he or the com¬ 
pany, c [or the co-operative society] as the case may be, cla'ms to be 
registered as owner; and 

(e) a declaration that the particulars stated are true to the best of his 
knowledge and belief. 

Explanation.— In respect of a ship or share owned by more than one per¬ 
son, a declaration may be made by such one of them as may be authorised 
by them. , . 

[a] Inserted by Merchant Shipping (Amendment) Act, 1981 (43 of 1981) S 5 (i) 
(28-9-1981). 


[b] Substituted for the words brackets, letter and figures "or in the case of a 
company, whether the company satisfies the requirements specified in Cl (b) 
of section 21” ibid by S. 5 (ii). 

[c] Inserted ibid by S. 5 (iii). 

30. Evidence on first registry.—On the first registry of an Indian ship, 

the following evidence shall be produced in addition to the declaration of 
ownership;— 

(a) in the case of a ship built in India, a builder’s certificate, that is to say, 

a certificate signed by the builder of the ship and containing a true ac- 
count of the proper denomination and the tonnage of the ship as esti- 
mated by him and the time when and the place where she was built, 
and the name of the person, if any on whose account the ship was 
built; and if there has been any sale, the instrument of sale under 
which the ship or the share therein has become vested in the appli- 
cant for registry; ™ 

(b) in the case of a ship built outside India, the same evidence as in the 

claratin 3 buUt . . m j nd,a unless the declarant who makes the de- 

° W " er l hip declares ^at the time and place of her building 

Pri n TV° 'u T th8t thG builder ' s certificate cannot be pro 
sale under W v h h ?v? e L e Sha11 be required only the instrument of 
applicant ^ «^ P ° r 8 Share thereto h “ beCome vested in the 

of this Art oL 0 ' ? artic " lars in «s«ter book—As soon as the requirements 

8 - “ss ,l ° which - 
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(c) the particulars respecting her origin stated in the declaration of owner¬ 
ship; and 

(d) the name and description of her registered owner or owners, and, if 
there are more owners than one. the number of shares owned by each 
of them. 


32. Documents to be retained by registrar.— On the registry of a ship, 
the registrar shall retain in his custody the following documents:— 

(a) the surveyor's certificate; 

(b) the builder’s certificate; 

(c) any instrument of sale by which the ship was previously sold; 

(d) all declarations of ownership. 

33. Power of Central Government to inquire into title of Indian ship to 
be so registered.— (1) Where it appears to the Central Government that there 
is any doubt as to the title of any Indian ship to be registered as an Indian 
ship, it may direct the registrar of her port of registry to require evidence to 
be given to his satisfaction within such time, not being less than thirty days 
as the Central Government may fix, that the ship is entitled to be registered 
as an Indian ship. 

(2) If within such time as may be fixed by the Central Government 
under sub-section (1) evidence to the satisfaction of the registrar that the 
ship is entitled to be registered as an Indian ship is not given, the ship shall 
be liable to forfeiture. 


Certificate of registry 


34. Grant of certificate of registry.— On completion of the registry of an 
Indian ship, the registrar shall grant a certificate of registry containing the 
particulars respecting her as entered in the register book with the name cf 
her master. 

35. Custody and use of certificate.— (1) The certificate of registry shall 
be used only for the lawful navigation of the ship, and shall not be subject 
to detent : on by reason of any title, lien, charge or interest whatever, had 
or claimed by any owner, mortgagee or other person to. on or in the ship. 

(2) No person, whether interested in the ship or not, who has in his pos¬ 
session or under his control the certificate of registry of a ship, shall refuse 
or omit without reasonable cause to deliver such certificate on demand to 
the person entitled to the custody thereof for the purposes of the lawful 
navigation of the ship or to any registrar, customs collector or other person 
entitled by law to require such delivery. 

(3) Any person refusing or omitting to deliver the certificate as required 
by sub-section (2), may, by order, be summoned by °(any Judicial Magistrate 
of the first class or any Metropolitan Magistrate, as the case may be,] to ap¬ 
pear before him and to be examined touching such refusal; and if the person 
is proved to have absconded so that the order of such magistrate cannot be 
served on him, or if he persists in not delivering up the certificate, [the 
said Mag strate] shall certify the fact, and the same proceedings may then be 
taken as in the case of a certificate mislaid, lost or destroyed, or as near 


thereto as circumstances permit. 

(4) If the master or owner of an Indian ship uses or attempts to use or 
her navigation a certificate of registry not legally granted in respect of the 
ship, he shall be guilty of an offence under this sub-section and the ship 

shall be liable to forfeiture. 

[a] Substituted for the words "any magistrate of the first class by 
Shipping (Amendment) Act, 1983 (12 of 1983), S. 17 and the Schedule item 1 

(18 5-1983). . „ 

[b] Substituted ibid for the words "the magistrate . 

36. Power to grant new certificate when original certificate is defaced, 
lost, etc.— (1) In the event of the certificate of registry of an Indian ship be¬ 
ing defaced or mutilated, the registrar of her port of rrgistry may, on the 


[The] Merchant Shipping Act, 1958 [Ss 37-38] 399 

delivery to him of that certificate, grant a new certificate in lieu of her ori¬ 
ginal certificate. 

(2) In the event of the certificate of registry of an Indian ship being 

mislaid, lost or destroyed or of the person entitled thereto being unable to 
obtain it from the custody of any other person, the registrar of her port of 

registry shall grant a new certificate in lieu of her original certificate. 

(3) If the port at which the ship is at the time of the event referred to 
in sub-section (2) or first arrives after the event is outside India, then the 
master of the ship or Some other person hav : ng knowledge of the facts of the 
case shall make a declaration stating such facts and the names and descrip¬ 
tions of the registered owners of such ship to the best of the declarant’s 
knowledge and belief to the nearest available Indian consular officer who 
may thereupon grant a provisional certificate containing a statement of the 
c'rcumstances under which it is granted. 

(4) The provisional certificate shall, within ten days after the first sub¬ 
sequent arrival of the ship at her port of discharge in India, be delivered by 

the master to the registrar of her port of registry and the registrar shall 

thereupon grant a new certificate of registry. 

(5) If the certificate of registry stated to have been mislaid, lost or des¬ 
troyed shall at any time afterwards be found, or if the person entitled to the 
certificate of registry obtains it at any time afterwards, the said certificate 

shall forthwith be delivered to the registrar of her port of registry to be can- 
celled. 


37. Endorsement on certificate of change of master.— Where the master 
of an Indian sh p is changed, each of the following persons, that is to say,_ 

(a) if the change is made in consequence of the removal of the master by 
a Marine Board or by a court under this Act, the presiding officer of 
the Marine Board or of the court, as the case may be; 

(b) if the change occurs from any other cause,— 

(i) lT !r!?n a ‘ tHe reg ‘ strar or a °y ot her officer authorised* by the Cen¬ 

tal Government ,n this behalf at the port where the change occurs, 

(ii) change occu^; ^ C ° nSU,ar ° ffiCer at the P° rt where the 

change^arui^y^usfoms^oHector'at C any^orf krf^nd 3 memora f ndum of the 

any person to do any act there as master of J r ? 3 "I 3 - 7 refuse to P ermit 

™s",:r d in or endo - d a h ™ 

[a] For officers authorised to endorse and sign on the certificate _ ■ . 

~T ZtsVJTSL ™ i 

a ownership— Whenever 

ownership shall be endorsed on her nprtir * n Indian S ^P» th e change of 
far of the ship'sport o”reS™ or ^ *'t**'*. ei,her * lhe 'V 

the ship arrives who has been adv^ed nf r * glstrar of an y P° r t at which 
ship’s port of registry adv ' Sed ° f the change ** the registrar of the 

trar ^f The Sip’s^poHof ^egiSv^dSS 868 °L SUCh endorsement b y the regis- 
registrar forthwith after theThatTge if thl th* CertlflCate of re «istry to the 
her port of registry, and if it occurs dur-n^" 86 u CCUrS when the sh ‘P is at 

%~X£r ion is 

is W who 
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pose, require the master of the ship to deliver to him the ship's certificate 
of registry so that the ship need not thereby be detained and the master 
shall deliver the same accordingly. 

39. Delivery of certificate of ship lost or ceasing to be an Indian ship.— 

(1) In the event of a registered ship being either actually or constructively 
lost, taken by the enemy, burnt or broken up or ceasing for any reason to be 
an Indian ship, every owner of the ship or any share in the ship shall im¬ 
mediately on obtaining knowledge of the event, if no notice thereof has al¬ 
ready been given to the registrar, give notice thereof to the reg strar at her 
port of registry and that registrar shall make an entry thereof in the register 
book and its registry in that book shall be considered as closed except so far 
as relates to any unsatisfied mortgages entered therein. 

(2) In any such case, except where the ship's certificate of registry is 
nvslaid, lost or destroyed, the master of the ship shall, immediately if the 
event occurs in any port in India, or within ten days after his arrival in port 
if it occurs elsewhere, deliver the certificate to the registrar of the port or 
any other officer specified in this behalf by the Central Government if the 
port of arrival is in India, or if the arrival is in any port outside India to 
the Indian consular officer there, and the registrar if he is not himself the 
registrar of her port of registry or the officer so specified or the Indian con¬ 
sular officer, as the case may be, shall forthwith forward the certificate del¬ 
ivered to him to the registrar of her port of registry. 

40. Provisional certificate for ships becoming Indian ships abroad.— (1) If 
at any port outside India a ship becomes entitled to be registered as an 
Indian ship, the Indian consular officer there may grant to her master on 
his application a provisional certificate containing such particulars as may be 
prescribed in relation to the ship and shall forward a copy of the certificate 
at the first convenient opportunity to the Director-General. 

(2) Such a provisional certificate shall have the effect of a certificate of 
registry until the expiration of six months from its date or until the arrival 
of the ship at a port where there is a registrar whichever first happens, and 
on either of those events happening shall cease to have effect. 

41. Temporary pass in lieu of certificate of registry.— Where it appears 
to the Central Government that by reason of special circumstances it is de¬ 
sirable that permission should be granted to any Indian ship to pass without 
being previously registered from one port to any other port in India, the 
Central Government may authorise the registrar of the first-mentioned port 
to grant a pass in such form as may be prescribed, and that pass shall for 
the time and within the limits therein mentioned have the same effect as a 
certificate of registry. 

Transfers of ships, shares, etc. 


42. Transfer of ships or shares.—(1) No person shall transfer or acquire 
any Indian ship or any share or interest therein without the previous appro¬ 
val of the Central Government and any transaction effected in contraventio 
of this provision shall be void and unenforceable. 

(2) The Central Government may, if it considers it necessary or expedi¬ 
ent so to do for the purpose of conserving the tonnage of Indian shipping, re¬ 
fuse to give its approval to any such transfer or acquisition. 

(3) Subject to the other provisions contained in this section an I,ad ‘ an 
<hip or a share therein shall be transferred only by an instrument in writing. 

(4) The instrument shall contain such description of the ship■ « is^ con¬ 
tained in the surveyor’s certificate or some other descr ‘P U ° n . ^n^the pre¬ 
identify the ship to the satisfaction of the registrar 

scribed form or as near thereto as circumstance^ 
by the transferor in the presence of and he attested y 
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43. Registry of transfer.— (1) Every instrument for the transfer of an 
Indian ship or of a share therein when duly executed shall be produced to 
the registrar of her port of registry, and the registrar shall thereupon enter 
in the register book the name of the transferee as owner of the ship or share, 
as the case may be, and shall endorse on the instrument the fact of that en¬ 
try having been made with the day and hour thereof. 

(2) Every such instrument shall be entered in the register book in the 
order of its production to the registrar. 

44. Transmission of property in Indian ship on death, insolvency, etc.— 
(1) Where the property in an Indian ship or share therein is transmitted to 
a person on the death or insolvency of any registered owner, or by any law¬ 
ful means other than by a transfer under this Act,— 


(a) that person shall authenticate the transmission by making and signing 
a declaration in the prescribed form (in this Act referred to as a de¬ 
claration of transmisson) identifying the ship and also a statement of 
the manner in which and the person to whom the property has been 
transmitted; 

(b) if the transmission is consequent on insolvency, the declaration of trans¬ 
mission shall be accompanied by proper proof of such claim; 

(c) if the transmission is consequent on death, the declaration of transmis¬ 
sion shall be accompanied by a succession certificate, probate or letters 
of administration under the Indian Succession Act, 1925, or a duly cer¬ 
tified copy thereof. 


(2) The registrar, on receipt of the declaration of transmission so accom¬ 
panied, shall enter in the register book the name of the person entitled under 
the transmission as owner of the ship or share the property in which has 
been transmitted, and, where there are more persons than one, shall enter 
the names of all those persons, but those persons however numerous shall, 
lor the purpose of the provisions of this Act with respect to the number of 
persons claiming to be registered as owners, be considered as one person: 

Provided that nothing in this sub-section shall require the registrar to 
make an entry in the register book under this section, if he is of opinion that 
by reason of the transmission the ship has ceased to be an Indian ship. 

w * 5 '. 0rder for ° a,e L wherc ^ip has ceased to be an Indian ship.- (1) 
Where by reason of the transmission of any property in a ship or a share 

reSsT ° n f d ® ath ’ insol yency or otherwise, a ship ceases to be Indian ship, the 

riS" " s-"ss Ltasrs °r r . n „- 

“ as. rt r y y 3 

Of the property so transmitted. lc ' Sec> 
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Provided that an application may be admitted by the High Court after 
the time prescribed, if the Central Government satisfies the High Court that 
it had sufficient cause for not making the application within such time. 

|a] Substituted for the words, brackets, letter and figures -or any company which 
satisfies the requirements specified in clause (b) of section 21 " by Merchant 
Shipping (Arndt.) Act, 1981 (43 of 1981), S. 6 <28-9-1981). 

[b] Substituted for the words "in any case" by the Repealing and Amending Act 
1960 (LVIII of 1960). S. 3 & Sch II (26-12-1960). 

40. Transfer of ship on sale by order of court.— Where any court, whe¬ 
ther under section 45 or otherwise, orders the sale of any ship or share 
therein, the order of the court shali contain a declaration vesting in some 
person named by the court the right to transfer that ship or share, and that 
person shall thereupon be entitled to transfer the ship or share in the same 
manner and to the same extent as if he were the registered owner thereof; 
and every registrar shall obey the requisition of the person so named in re¬ 
spect of any such transfer to the same extent as if such person were the re¬ 
gistered owner. 

47. Mortgage of ship or share.— (1) A registered ship or a share therein 
may be made a security for a loan or other valuable consideration, and the 
instrument creating the security (in this Act called a mortgage) shall be in 
the prescribed form or as near thereto as circumstances permit, and on the 
production of such instrument the registrar of the ship’s port of registry shall 
record it in the register book. 

(2) Mortgages shall be recorded by the registrar in the order in time in 
which they are produced to him for that purpose, and the registrar shall, by 
memorandum under his hand, notify on each mortgage that it has been re¬ 
corded by him stating the day and hour of that record. 

48. Entry of discharge of mortgage.— Where a registered mortgage is 
discharged, the registrar shall, on the production of the mortgage deed with 
a receipt for the mortgage money endorsed thereon, duly signed and attest¬ 
ed, make an entry in the register book to the effect that the mortgage has 
been discharged, and on that entry being made the estate, if any, which pass¬ 
ed to the mortgagee shall vest in the person in whom (having regard to in¬ 
tervening acts and circumstances, if any) it would have vested, if the mort¬ 
gage had not been made. 

49. Priority of mortgages.— If there are more mortgages than one re¬ 
corded in respect of the same ship or share, the mortgagees shall, notwith¬ 
standing any express, implied or constructive notice, have priority according 
to the date on which each mortgage is recorded in the register book and not 
according to the date of each mortgage itself. 

50. Mortgagee not deemed to be owner.— Except in so far as may be 
necessary for making a mortgaged ship or share available as a security for 
the mortgage debt, the mortgagee shall not, by reason of his mortgage, be 
deemed to be the owner of the ship or share, nor shall the mortgagor be 
deemed to have ceased to be owner thereof. 

51. Rights of mortgagee.—(1) A registered mortgagee of a ship or share 
shall be entitled to recover the amount due under the mortgage in the High 


sent of accredited representative of foreign 
State to such exercise of jurisdiction. A 1983 
Bom 178(187, 188). 

Section 51 

(1) Under S. 51 read with S. 3 (15) a suit 
to enforce a ship mortgage must be hied 
within the Admiralty and Vice-Admiralty 
jurisdiction of High Court. The Admiralty 
Court shall however exercise therein such 
powers as are provided for in the Merchant 
Shipping Act, 1958. A 1981 Bom 42(44, 45). 


Section 47 

(1) Colonial Courts of Admiralty Act (53 & 
54 Viet C (27) 1890), S. 2 — Colonial Courts 
Admiralty (India) Act (16 of 1891), S. 2 — 

Admiralty jurisdiction of Bombay High 
Court — Not circumscribed by the Act 1958 
— Can entertain claims based on foreign 
ships mortgages executed abroad, not¬ 
withstanding non-ratification by India of 
1926 International Convention at Brussels, 
in v.iew of 1890 and 1891 Acts, contemplating 
consent of parties or intervention and con¬ 
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Court, and when pass : ng a decree or thereafter the High Court may direct 
that the mortgaged ship or share be sold in execution of the decree. 

(2) Subject to the provisions of sub-s. (1), no such mortgagee shall mere¬ 
ly by virtue of the mortgage be entitled to sell or otherwise dispose of the 
mortgaged ship or share. 

52. Mortgage not affected by insolvency.— A registered mortgage of a 
ship or share shall not be affected by any act of insolvency committed by 
the mortgagor after the date of the record of such mortgage, notwithstanding 
that the mortgagor, at the commencement of his insolvency, had the ship or 
share in his possession, order or disposition, or was the reputed owner there¬ 
of, and the mortgage shall be preferred to any right, claim or interest there¬ 
in of the other creditors of the insolvent or any trustee or assignee on their 
behalf. 

53. Transfer of mortgages.— (1) A registered mortgage of a ship or 
share may be transferred to any person and the instrument effecting the 
transfer shall be in the prescribed form or as near thereto as circumstances 
permit, and on the production of such instrument, the registrar shall record 
it by entering in the register book the name of the transferee as mortgagee 
of the ship or share and shall, by memorandum under his hand, notify on 
the instrument of transfer that it has been recorded by him stating the day 
and hour of the record. 

(2) The person to whom any such mortgage has been transferred shall 
enjoy the same right of preference as was enjoyed by the transferor. 

54. Transmission of interest in mortgage in certain circumstances.— 
(1) Where the interest of a mortgagee in a ship or share is transmitted on 
death, or insolvency, or by any lawful means other than by a transfer under 
this Act, the transmission shall be authenticated by a declaration of the per¬ 
son to whom the interest is transmitted containing a statement of the man¬ 
ner in which and the person to whom the property has been transmitted, and 
shall be accompanied by the like evidence as is by this Act required in case 
of a corresponding transmission of the ownership of a ship or share. 

(2) The registrar, on receipt of the declaration and the production of the 
evidence aforesaid, shall enter the name of the person entitled under the 
transmission in the register book as mortgagee of the ship or share. 

Name of ship 

55. Rules as to name of ship.— (1) An Indian ship shall not be describ¬ 
ed by any name other than that by which she is for the time being register¬ 
ed. 

(2) The registrar may refuse the registry of any Indian ship by the name 
by which it is proposed to register the ship if that name is already borne 
by another ship or if the name be so similar as is calculated or likely to de¬ 
ceive. 

(3) A change shall not be made in the name of an Indian ship except in 
'he prescribed manner. 

(4) If any person acts or suffers any person under his control to act in 
contravention of this section or omits to do or suffers any person under his 
control to omit to do anything required under this a [section] the ship may 
be detained until the provisions of this section are complied with: 

Provided that nothing in this sub-section shall apply to a foreign ship 
which has become, and is sought to be registered as, an Indian ship. 

[a] Substituted for the word "sub-section" by the Repealing and Amending Act. 

1960 (LVIII of 1960), S. 3 and Sch. II (26-12-1960). 

Registry of alterations, registry anew and transfer of registry. 

: 56< R^try of alterations.— When a registered ship is so altered as not 

to correspond with the particulars relating to her tonnage or description con- 
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tained in the register book, then, if the alteration is made at any port having 
a registrar, that registrar, or if it is made elsewhere, the registrar of the 
first port having a registrar at which the ship arrives after the alteration 
shall, on application being made to him stating the particulars of the altera¬ 
tion, either cause the alteration to be registered or direct that the ship be re¬ 
gistered anew. 


57. Regulations for registry of alterations.—( 1 ) For the purpose of re¬ 
gistry of an alteration in a ship the ship's certificate of registry shall be pro¬ 
duced to the registrar, and the registrar shall, in his discretion, either retain 
the certificate of registry and grant a new certificate of registry containing 
a description of the ship as altered or endorse and sign on the existing certi¬ 
ficate a memorandum of the alteration. 

(2) The particulars of the alteration so made, and the fact of the new 
certificate having been granted, or endorsement having been made, shall be 
entered by the registrar of the ship's port of registry in his register books; 
and for that purpose the registrar to whom the application for the registry 
of the alteration has been made (if he is not the registrar of the ship’s port 
of registery) shall forthwith report to the last-mentioned registrar the parti¬ 
culars and facts as aforesaid, accompanied, where a new certificate of registry 
has been granted, by the old certificate of registry. 

58. Provisional certificate and endorsement where ship is to be register¬ 
ed anew.— (1) Where any registrar, not being the registrar of the ship’s port 
of registry, on an application as to an alteration in a ship directs the ship to 
be registered anew, he shall either grant a provisional certificate describing 
the ship as altered, or provisionally endorse the particulars of the alteration 
on the existing certificate. 

(2) Every such provisional certificate, or certificate provisionally endorsed, 
shall, within ten days after the first subsequent arrival of the ship at her 
port of discharge in India, be delivered to the registrar thereof and that re¬ 
gistrar shall cause the ship to be registered anew. 

(3) The registrar granting a provisional certificate, or provisionally en¬ 
dorsing a certificate under this section shall add to the certificate or endorse¬ 
ment a statement that the same is made provisionally, and shall send a re¬ 
port of the particulars of the case to the registrar of the ship’s port of re¬ 
gistry, containing a similar statement as the certificate or endorsement. 

59. Registry anew on change of ownership.— Subject to the other provi¬ 
sions contained in this Act, where the ownership of any Indian ship is 
changed, the registrar of the port at which the ship is registered may, on the 
application of the owner of the ship, register the ship anew although registry 
anew is not required under this Act. 


GO. Procedure for registry anew.— (1) Where a ship is to be registered 
anew, the registrar shall proceed as in the case of first registry, and on the 
delivery to him of the existing certificate of registry and on the other re¬ 
quisites to registry, or in the case of a change of ownership such of them as 
he thinks material, being duly complied with, shall make such registry anew, 
and grant a certificate thereof. 

(2) When a ship is registered anew, her former registry shall be consi¬ 
dered as closed except so far as relates to any unsatisfied mortgage entered 
thereon, but the names of all persons appearing on the former register to be 
interested in the ship as owners or mortgagees shall be entered in the new 
register and the registry anew shall not in any way affect the rights of any 
of those persons. 

61. Transfer of registry.— (1) The registry of any ship may, with the 
previous approval of the Director-General, be transferred from one port of 
registry to another on the application to the registrar of the existing port of 
registry of the ship made by declaration in writing of all persons appearing 
in the register to be interested therein as owners or mortgagees, but that 
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transfer shall not in any way affect the rights of those persons or any of 
them and those rights shall in all respects continue in the same manner as 
if no such transfer had been effected. 

(2) On receipt of any such application the registrar shall transmit notice 
thereof to the registrar of the intended port of registry with a copy of all 
particulars relating to the ship and the names of all persons appearing m 
that register to be interested therein as owners or mortgagees. 

(3) The ship’s certificate of registry shall be delivered to the registrar 
either of the existing or intended port of registry, and, if delivered to the 
former, shall be transmitted to the registrar of the intended port of registry. 

(4) On receipt of the documents aforesaid the registrar of the intended 
port of registry shall enter in his register book all the particulars and names 
so transmitted as aforesaid, and grant a fresh certificate of registry, and 
thenceforth such ship shall be considered to be registered at the new port of 
registry, and the name of the ship’s new port of registry shall be substituted 
for the name of her former port of registry on the ship. 

62. Restrictions on re-registry of abandoned ships.— Where a ship has 
ceased to be registered as an Indian ship by reason of having been wrecked 
or abandoned, or for any reason other than capture by the enemy, the ship 
shall not be re-registered until she has at the expense of the applicant for 
the registry been surveyed by a surveyor and certified by him to be sea¬ 
worthy. 

National character and flag. 

63. National colours for Indian ships.— (1) The Central Government may, 
by notification in the Official Gazette, declare what shall be the proper na¬ 
tional colours for all ships registered under this Act and for all ships which 
are not so registered but which are owned by the Government or by any 
local authority or by any body corporate established by or under any law 
for the time being in force in India or bj’ a citizen of India; and different 
colours may be declared for different classes of ships. 

(2) Any commissioned officer of the Indian Navy, or any customs collec¬ 
tor or any Indian consular officer, may board any ship on which any colours 
are hoisted contrary to this Act and seize and take away the colours which 
shall be forfeited to the Government. 

64. Unlawful assumption of Indian character.— No person on board a 
ship which is not an Indian ship shall, for the purpose of making it appear 
to be an Indian ship, use the Indian national colours, unless the assumption 
of Indian character has been made (the burden of proving which shall lie on 
him) for the purpose of escaping capture by the enemy or by a foreign ship 
of war in the exercise of some belligerent right. 


65. Concealment of Indian, or assumption of foreign, character.—No 
owner or master of an Indian ship shall knowingly do anything or permit 
anything to be done, or carry or permit to be carried any papers or docu¬ 
ments, with intent to conceal the Indian character of the ship from any per- 

son “«?ed b y an y law for the time being in force to inquire into the same, 
or with intent to assume a foreign character for the ship, or with intent to 
deceive any person so entitled as aforesaid. 


... 66, ah |P* to hoist proper national colours in certain cues—An 

Indian ship shall hoist the proper national colours_ 

(b! on ^ made t0 ber by vessel of the Man Navy; 

ID) on entering or leaving any foreign port; 

(C) port flfty t<>nS 8r0SS t0nna8e ° r m ° re ’ ° n enterin 8 or leaving any Indian 


. 67 " Nations 1 character of ship to be declared before clearance — (1) A 

ofWb v e ?° r 1 not grant a clear ance for any ship until the’ master 
uch ship has declared to that officer the name of the country to which 
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he claims that she belongs, and that officer shall thereupon inscribe that 
name on the clearance. nal 

i If j* u hip attempts to Proceed to sea without such clearance, she may 

be detained by any customs collector until the declaration is made. 

Miscellaneous. 

68. Liabilities of ships not recognised as Indian ships.—Where it is de- 
c are y Act that an Indian ship shall not be recognised as such that 
ship shall not be entitled to any privileges, benefits, advantages or protection 
usually enjoyed by Indian ships or to use the Indian national colours for 
Indian sh ps or to assume the Indian national character, but so far as regards 
the payment of dues the liability to fine and forfeiture and the punishment 
of offences committed on board such ship, or by any persons belonging to 
her. such ship shall be dealt with in the same manner in all respects as if 
she were a recognised Indian ship. 

69. Proceedings on forfeiture of ship.— Where any ship has either whol¬ 
ly or as to any share therein become subject to forfeiture under this Part, 
any commissioned officer of the Indian Navy, any customs collector or any 
Indian consular officer or any other officer authorised by the Central Gov¬ 
ernment, may seize and detain the ship and bring her for adjudication before 
ine High Court, and the High Court may thereupon adjudge the ship with 
her equipment to be forfeited to the Government, and make such order in 
the case as to the High Court seems just and may award to the officer 
bringing in the ship for adjudication such portion of the proceeds of the sale 
of the ship or any share therein as the High Court thinks fit. 

70. Notice of trust not received.— No notice of any trust, express, implied 
or constructive, shall be entered in the register book or be receivable by the 
registrar, and subject to any rights and powers appearing by the register 
hook to be vested in any other person, the registered owner of a ship or of a 
share therein shall have power to dispose of the ship or share in the manner 
provided in th’s Act and to give effectual receipts for any money paid or 
advanced by way of consideration. 

71. Liability of owners.— Where any person is beneficially interested 
otherwise than by way of mortgage in any ship or share in a ship registered 
in the name of some other person as owner, the person so interested shall, 
as well as the reg'stered owner, be subject to all the pecuniary penalties im¬ 
posed by this or any other Act on the owners of ships or shares therein, so 
nevertheless that proceedings for the enforcement of any such penalties may 
be taken against both or either of the said parties with or without joining 
the other of them. 

72. Evidence of register book, certificate of registry and other docu¬ 
ments.— (1) On application to the registrar and on payment of the prescribed 
fee, a person may, at any time during office hours, inspect any register 
book, and may obtain a certified copy of any entry in the register book. 

(2) The following documents shall be admissible in evidence in any 
Court in manner provided by this Act, namely:— 

(a) any register book on its production from the custody of the register 
or other person having the lawful custody thereof; 

(b) a certificate of registry under this Act purporting to be signed by the 
registrar or any other officer authorised in this behalf by the Central 
Government; 

(c) an endorsement on a certificate of registry purporting to be signed by 
the registrar or any other officer authorised in this behalf by the Cen¬ 
tral Government; 

(d) every declaration made ir. pursuance of this Part in respect of an 

Indian ship. . 

(3) A certified copy of an entry in a register book shall be admissible in 
evidence in any Court and have the same effect to all intents as the origina 
entry in the register book of which it is a copy. 
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73. Power to register Government ships under this Part.— The Central 
Government may, by notification in the Official Gazette, direct that, subject 
to such rules as may be made in this behalf, ships belonging to the Govern¬ 
ment other than ships of the Indian Navy may be registered as Indian ships 
under this Act and thereupon this Act, subject to any exceptions and modifi¬ 
cations which may be made in the notification either generally or with re¬ 
spect to any class of ships belonging to Government, shall apply to ships be¬ 
longing to Government registered in accordance with those rules as they ap¬ 
ply to Indian ships registered in manner provided by this Act. 


74. Power to make rules in respect of matters in this Part.— (1) The 
Central Government may make rules 3 to carry out the purposes of this Part. 

(2) In particular, and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters, 
namely: 

(a) the manner in which the tonnage of any ship shall be ascertained, whe¬ 
ther for the purpose of registration or otherwise, including the mode of 
measurement; 


(b) the recognition for the purpose of ascertaining the tonnage of any ship 
or for any other purpose, of any tonnage certificate granted in respect 
of any sh’.p in any country outside India, the tonnage regulations of 
which are substantially the same as the tonnage rules made by the 
Central Government, including the conditions and restrictions subject 
to which such recognition may be granted; 

(c) the manner in which surveys of ships shall be conducted and the form 
of certificate of surveying officers; 

(d) the manner in which ships shall be marked; 

(e) the form in which any document required by this Part shall be prepar¬ 
ed and the particulars which it should contain; 

(f) the persons by whom and the authorities before which any declaration 

required by this Part shall be made and the circumstances in which 
any such declaration may be waived and other evidence accepted; 

(g) the form of the instrument creating a mortgage on a ship or share of 
transferring a mortgage; 

(h) the returns that shall be made by registrars to the Director-General 

or to such other authority as the Central Government may appoint and 

the form in which and the intervals within which such returns shall 
be made; 


of the names 


(i) the procedure for the registration, marking or alteration 
of Indian ships; 

b [(j) the fees that may be levied for the survey or inspection of any ship 
be f collertecH ^ regiStrat '° n and the manner in which such fees may 


(k) the manner in which registrars and other authorities may exercise their 
powers under this Part or maintain their books and other refers; 

SroWsTonrof 0 ^'? ^ h l longin * to the Government, to which the 
be rSered; made applicabIe unde r Section 73, may 

(m) any other matter which may be or is to be prescribed. 

H T^9 ^Ubthed ShiP ? ng ? e T gi ' trati0n 0f Indian Shi P s > R “ les . I960, see G.S.R. 

— by 'mczjzttzz 
|bl TSSHt 5” SSL,® by MOThant “ «*—«**» 



408 [Ss 75-76] 


[The] Merchant Shipping Act, 1958 
PART VI* 

CERTIFICATES OF OFFICERS 
Masters, mates and engineers 

75. Application of Part.— This Part applies only to sea-going ships fitted 
with mechanical means of propulsion. 

[a] This part came into force on 1 1-1971—See S. O. 3127, Gaz. of India. 17-12- 
1900, Pt. II. S 3 Hi), p. 3766. See footnote under S. 1 as well. 

76. Certificates of competency to be held by officers of ships.— (11 
Every foreign-going Indian ship, every home-trade Indian ship of two hundred 
tons gross or more when going to sea from any port or place in India and 
every ship carrying passengers between ports or places in India shall be pro¬ 
vided with officers duly certificated under this Act according to the following 
scale, namely: 

(a) in every case, with a duly certificated master; 

(b) if the ship is a foreign-going ship or a home-trade passenger ship of 
one hundred and fifty tons gross or more, with at least one officer be- 
s : des the master holding a certificate not lower than that of first mate 
in the case of a foreign-going ship and of mate in the case of a home- 
trade passenger ship: 

(c) if the ship is a home-trade ship, not being a passenger ship, of four 
hundred and fifty tons gro^s or more, with at least one officer besides 
the master holding a certificate not lower than that of mate: 

(d) if the ship is a foreign-going ship and carries more than one mate, 
then with the second mate duly certificated. 

(2) Every foreign-going Indian ship when going to sea from any port 
or place in India shall be provided with engineers duly certificated under 
this Act according to the following scale, namely:— 

(a) if the sh’p is of one hundred nominal horse-power or more, with at 
least two engineers one of whom shall be a first class engineer desig¬ 
nated as the chief engineer, and the other a first class or second class 
engineer designated as the second engineer: 

(b) if the sh p is of less than one hundred nominal horse-power, with at 
least on*’ first class or second class engineer designated as the ch’ef 
engineer 

(3) Every home-trade Indian ship when going to sea from any port or 
place in India and every ship carrying passengers between ports or places 
in India shall be provided with engineers or engine drivers duly certificated 
according to the following scale, namely: 

(a) if the ship is of fifty nominal horse-power or more, with at least one 
first class or second class engineer designated as the ch : ef engineer; 


(b) if the ship is of less than fifty nominal horse-power, with at least one 
first class or second class engineer designated as the chief engineer, or 
with at least one engine driver of a sea-going ship. 

(4) Every fish : ng vessel when going to sea from any port or place in 
India shall bo provided— 

(a) if the vessel exceeds twenty-five tons gross but does not exceed fifty 
tons gross, with a certificated skipper; 

(b) if the vessel exceeds fifty tons gross, with a certificated skipper and a 


certificated second hand; 

(c) if the vessel is of fifty nonvnal horse-power or more, with at leas, 
one engineer duly certificated, being an engineer of a fishing vessel, 
who shall be designated as the chief engineer; 

(d) if the vessel is of less than fifty nominal horse-power with atL least one 
engineer duly certificated, being an engineer of a fishing vessel, who 
shall be designated as the chief engineer or with at least one eng 
driver of a fishing vessel duly certificated. 
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Explanation.— For the purposes of clause (c), persons holding certificates 
of competency as first class or second class engineers shall be deemed to be 
duly certificated and for the purposes of clause (d), persons holding certifi¬ 
cates of competency as engine drivers of sea-going ships shall be deemed to 
be duly certificated. 

(5) Nothing in this section which relates to engineers or engine drivers 
shall apply to any ship to which the provisions of the Inland Steam-vessels 
Act, 1917, apply. 

Explanation.— In this section "nominal horse-power" in relation to any 
ship means the horse-power of the engines of the ship calculated in the pre¬ 
scribed manner. 

77. When officers deemed duly certificated.— Subject to the provisions 
contained in section 86, an officer shall not be deemed to be duly certificated 
under this Act unless he holds a certificate of a grade appropriate to his sta¬ 
tion in the ship or of a higher grade granted in accordance with this Act. 

78. Grades of certificates of competency.— (1) Certificates of competency 
shall be granted in accordance with this Act for each of the following grades, 
namely: 

master of a foreign-going ship: 
first mate of a foreign-going ship; 
second mate of a fore : gn-going ship; 
master of a home-trade ship; 
mate of a home-trade ship: 
first class engineer; 
second class engineer; 
engine driver of a sea-going ship: 
skipper of a fishing vessel; 
second hand of a fishing vessel; 
engineer of a fishing vessel: 
engine driver of a fishing vessel. 

(2) A certificate of competency granted for the grade of first or second 
class engineer or engine driver shall state whether it entitles the holder to 
act as engineer or engine driver of ships fitted with steam engines or of ships 
fitted with any other t3'pe of engines and the holder shall not be entitled to 
act as engineer or engine driver of a ship fitted with a type of engine not 
stated in the certificate. 


(3) If it appears to the Central Government that certificates of compe¬ 
tency for grades other than those referred to in sub-section (1) may be 
granted, it may, by notification in the Official Gazette, specify the other 
grades in respect of which certificates of competency may be granted. 


(4) A certificate of competency for a foreign-going ship shall be deemed 
to be of a higher grade than the corresponding certificate for a home-trade 
ship, and shall entitle the lawful holder thereof to go to sea in the corres¬ 
ponding grade in such last-mentioned ship; but no certificate for a home- 
trade ship shall entitle the holder to go to sea a master or mate of a foreign- 
going ship. 


79. Examination for, and grant of, certificate.— (1) The Central Govern¬ 
ment or a person duly authorised 3 by it in this behalf shall appoint persons 
lor the purpose of examining the qualifications of persons desirous of obtain¬ 
ing certificates of competency under section 78. 


(2) The Central Government or such authorised person shall grant to 
every applicant, who is duly reported by the examiners to have passed the 
examination satisfactorily and to have given satisfactory evidence of his 

“S 1 * 1 * SF***. and abiUty and general g00d ^duct on board ship, 
such a certificate of competency as the case requires: H 


M A” In the citations stands foe AIR 
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Provided that the Central Government may, in any case in which it has 
leason to believe that the report has been unduly made, require, before 
granting a certificate, a re-examination of the applicant or a further inquiry 
?nto his testimonials and character. 

[a] For persons so authorised w.e.f. 1 1-1961 for the purpose of examining the 
qualifications of persons who are desirous of obtaining certificates of compe- 
tency under S. 73, see SO. 3138 in Gaz. of Ind., I960, Pt II, S 3 (ii), 
p. 3770. 


80. Certificates of service of naval officers.— ( 1 ) A person who has at¬ 
tained the rank of lieutenant in the executive branch of the Indian Navy 
s.iall be entitled to a certificate of service as the master of a foreign-going 
ship without examination. 

(2) A person who has attained the rank of lieutenant or sub-lieutenant 
in the engineering branch of the Indian Navy shall be entitled without exam¬ 
ination, if a lieutenant to a cert : ficate of service as first class engineer, and 
if a sub-lieutenant to a certificate of service as second class engineer. 

(3) The Central Government may. by rules made under th : s Act and sub¬ 
ject to such conditions and restrictions as may be specified therein, provide 
for the grant of certificates of service to officers of the Indian Naval Reserve 
Forces who have attained the prescribed ranks. 

(4) A certificate of service shall differ in form from a certificate of com¬ 
petency and shall contain the name and rank of the person to whom it is de¬ 
livered. and the Central Government shall deliver a certificate of service to 
any person who proves himself to be entitled thereto. 

(5) Notwithstanding anything contained in this section. Ihe Central Gov¬ 
ernment may, if it is of opinion that a person who is entitled to a certificate 
of service under this section is not a fit person to hold such certificate, refuse 
to grant or deliver such certificate to him. 

(f>) The provisions of this Act (including the provisions relating to penal¬ 
ties) shall apply in relation to a certificate of service as they apply in rela¬ 
tion to a certificate of competency. 


81. Form of certificates.— Every certificate of competency 1 ' granted 
under this Act shall be in the prescribed form and shall be made in dupli¬ 
cate and one copy shall be delivered to the person entitled to the certificate, 
and the other shall be kept and recorded in the prescribed manner. 

[a] For Merchant Shipping (Certificates of Competency) Rules, 1961, see G S.R 
1510. Gaz. of India. 15-12-1961, Pt. II, S. .1 (ii). p. 1859. 

82. Record of orders affecting certificates.— A note of all orders made 
for cancelling, suspending altering or otherwise affecting any certificate of 
competency, in pursuance of the powers contained in this Act, shall be en¬ 
tered on the copy of the certificate kept under section 81. 


83. Loss of certificates.— Whenever a person holding a certificate grant¬ 
ed under this Act proves to the satisfaction of the Central Government that 
he has, without fault on his part, lost or been deprived of such certificate, 
the Central Government shall on payment of the prescribed fee, cause a copy 
of the certificate, to which by the record kept in accordance with this Act 
he appears to be entitled, to be granted to him, and such copy shall have all 
Ihe effect of the original. 

84. Production of certificates of competency to shipping master.— (1) 
The master of a foreign-going ship or the master of a home-trade ship of 
two hundred tons gross or more— 

(a) on signing th° agreement with his crew, shall produce to the shipping 
master before whom the same is signed, the certificates of competency 
which the master, mate, engineers and engine drivers of the ship are 
by this Act required to hold; and 

(b) in the case of a running agreement, shall, also, before the second and 
every subsequent voyage, produce to the shipping master the certi i 
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cate of competency of any mate or engineer then first engaged by him 
who is required by this Act to hold a certificate. 

(2) Upon the production of the certificates of competency, the shipping 
master shall, if the certificates are such as the master, mates and engineers 
of the ship ought to hold, give to the master a certificate to the effect that 
the proper certificates of competency have been so produced 

(3) The master shall, before proceeding to sea, produce the certificate 
given to him by the shipping master to the customs collector. 

(4) No customs collector shall clear any such ship outwards without the 
production of such certificate; and, if any ship attempts to go to sea without 
a clearance, the customs collector may detain her until the certificate is pro¬ 
duced. 


85. Power to cancel or suspend certificates obtained on false or errone¬ 
ous information.— If it appears to the Central Government that the holder 
of a certificate granted under this Act has obtained it on false or erroneous 
information, it may cancel or suspend such certificate: 

Provided that no order under this section shall be passed by the Central 
Government unless the person concerned has been given an opportunity of 
making a representation against the order proposed. 

86. Recognition of certificates of competency or service granted in other 
countries.— (1) If provision is made by the laws in force in any country 
other than India for the grant of certificates of competency or service similar 
to those referred to in this Act, and the Central Government is satisfied- 

fa) that the conditions under which any such certificates are granted in 

that country require standards of competency or service not lower 

than those required for the grant under this Act of corresponding certi¬ 
ficates; and 

(b) that certificates granted under this Act are accepted in that country in 

lieu of the corresponding certificates granted under the laws of that 
country; 


he Central Government may. by notification in the Official Gazette, declare 
n Cer Cat *° f ^Petency or service granted under the laws in force 

tha ‘ k y and specified in that notification, shall for the purposes of 
• his Act be recognised as equivalent to the corresponding certificate of com¬ 
petency or service granted under this Act and specified in the notification. 

in <2) Whenever the provisions of this Act require that a person employed 

ficat^ nf CaPa / 00 b ° ard any Ship ShaU be the ho,der of a specified certi- 
fn that* comp t etenc yor service granted under this Act, any person employed 
in that capacitjr shall, if he is the holder of a certificate recognised P under 

call of Ct h° n h 1 ^equivalent to the first-mentioned certificate or to a certifi- 

be'du/y^mSd 6 rJltd ,hiS AC '' and Stm ta ,0rC8 ' be 


fir„* 87 ' * P ° Wer \° make ruIes as io grant > cancellation or suspension of certi- 
o fi t : r mPetCn 7;r l he Central Govern ™nt may make rules* to carry 
by such P r~ ° f thl$ Part ’ re,aUng t0 C6rtificates of — Petency. and may" 

(3) m e a t CI i be , m f n i ier in Which the horse-power of the engines of ships 
may be calculated, and the methods by which such calculi™ 1 ?T 
made in respect of different types of engines " ma y be 

" “ isssst-rrsi smksi t 

Esi 
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(d) fix the fees to be paid by applicants for examination; 

b [(dd) fix the fees that may be levied for survey or inspection of a ship for 
ensuring compliance with the provisions of this Part and provide the 
manner in which such fees may be collected;] 

(e) prescribe the form of such certificates and the manner in which copies 
of certificates are to be kept and recorded; 

(f) prescribe the circumstances or cases in which certificates of competency 
may be cancelled or suspended. 

[a] For Rules to regulate the granting of Certificates of Competency to Masters 
and Mates the Mercantile Marine made under the corresponding S. 21 of the 
Merchant Shipping Act, 1923 <XXI of 1923), as amended from time to time, 
see S. R. O. 1963 dated 12-6-1954 (as amended by G. S. R. 668, Gaz. of India, 
1963, Pt, II, S. 3 (i). p. 796) published in Gaz. of India. 1934, Pt. II, S. 3, page 
1513; for Merchant Shipping (Examination for Skipper and Second Mate of a 
Fishing Vessel) Rules, 1964. see G. S. R. 996 , published in Gaz. of India, 1964, 
Pt. II. S. 3 (i). p. 1041; for Merchant Shipping (Examination of Engineers in 
Merchant Navy) Rules, 1963. see G. S. R 1030. published in Gaz. of India. 
22 6-1963, Pt. II. S. 3 (i). p. 1156 (Amended by G. S. R 2703. published in Gaz. 
of India, 1969. Pt. II. S. 3 (i). p. 3757); for Merchant Shipping (Certificates of 
Competency) Rules. 1961. see Gaz. of India, 23-12-1961. Pt. II. S 3 (1), p. 1859. 
for Merchant Shipping 'Examination of Dredge Driver and Dredge Engineers) 
Rules, 1982.—See G. S. R. 774 (E) published in Gaz. of India. 30-12-1982. Pt. II. 
S. 3 (i). Ext., p 14. 

[b] Inserted by Merchant Shipping (Amendment) Act. 1983 (12 of 1983), Section 6 
(18-5-1983). 

"[PART VIA 

OBLIGATION OF CERTAIN CERTIFICATE HOLDERS TO SERVE GOV¬ 
ERNMENT OR IN INDIAN SHIPS 

87A. Definitions.— In this Part, unless the context otherwise requires,— 

(a) "appointed day" means the date on which the Merchant Shipping (Am¬ 
endment) Act. 1979, comes into force; 

(b) "certificate" means— 

(i) a certificate of competency referred to in section 78; or 

(ii) a certificate of service referred to in section 30; or 

(iii) a certificate of competency or service referred to in section 86, 
which has been obtained by any person by availing of training facilities in 
any of the merchant navy training establishments in India or experience of 
sea service on board any Indian ship or Indian Naval ship; 

(c) "Government" includes— 

(i) a Board of Trustees constituted under the Major Port Trusts Act 


1963, for any port, . 

(ii) a corporation established by or under a Central, Provincial or State 

(iii) A Government company within the meaning of section 617 of the 
Companies Act, 1956, and 

(iv) a Merchant Navy Training Institution financed wholly or mainly iy 
Government; 

(d) "suitable employment", in relation to the holder of any certificate, 
means employment in a capacity for which the holding of such cert 

cate is an essent ; al qualification. 

Government may, by a general or special order published in 
Gazette, specify. 
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(2) No citizen of India who has obtained, on or after the appointed day a 
certificate shall accept any employment other than an employment under the 
Government or in any Indian ship, before the expiry of the period during 
which he is liable to serve the Government or in any Indian ship in ac¬ 
cordance with the provisions of sub-section (1) and the orders made there¬ 
under. 

(3) Notwithstanding anything contained in sub-section (1) or sub-section (2), 
a citizen of India who has obtained, on or after the appointed day, two or 
more certificates shall not be liable to serve under the Government or in 
any Indian ship for any period or periods exceeding, or, as the case may be, 
exceeding in the aggregate, seven years or such shorter period as the Central 
Government may, by a general or special order published in the Official 
Gazette, specify. 

87C. Exemption from section 87B.— (1) When any person referred to in 
section 87B has failed to secure suitable employment within a reasonable 
period from the date on which he applied for the same, he may make an 
application to the Director-General for exempting him from the requirements 
of sub-sections (1) and (2) of that section and if the Director-General is satis¬ 
fied that the grounds stated in the application justify the exemption sought 
for, he shall, by order, exempt such person from the requirements of those 
sub-sections. 

(2) The Director-General may, either on his own motion or on an appli¬ 
cation made by any person referred to in section 87B, by order in writing, 
exempt such person from the requirements of sub-sections (1) and (2) of that 
section, if the Director-General is satisfied— 

(a) that it is necessary so to do for compliance with any request made by 
the Government of any foreign country to make available the services 
of Indian personnel for meeting shortage of qualified personnel in its 
ships or shore establishments, or for compliance with any request made 
by any agency of the United Nations Organisation for making avail¬ 
able Indian personnel for providing consultancy services on its behalf 
in technical co-operation or technical assistance programme in any 
country; or 

(b) that such person is likely to suffer undue hardship if he is not so ex¬ 
empted. 

(3) An application for exemption under sub-section (1) or sub-section (2) 

shall set out clearly all the particulars on the basis of which such exemption 
is applied for. ^ 


oe o (4) Every such application shall be disposed of by the Director-General 
as expeditiously as possible and where the Director-General refuses to grant 
the exemption applied for, he shall record his reasons therefor and communi- 
cate the same to the applicant. 


( 5 iT h T’ Wi i hi " a period ° £ forty-five days of the date of receipt of any 
2 . pp . llcatlon ’ the Director-General does not refuse to grant the exemption 
appued for, or does not communicate the refusal to the applicant, the Direc¬ 
tor-General shall be deemed to have granted the exemption applied for. 

for Direct °r ; General refuses to grant the exemption applied 

for, the applicant may prefer an appeal against such refusal to the Central 

^ th 5 thirty d3yS ° f the receipt of the order of th e Director- 
order, a/' t TeL fit C,ren,pti0n “ nd the Centr “> Government may make such 




414 [Ss 87D-90] (The] Merchant Shipping Act, 1958 

87D. Particulars of certificate, etc., to be furnished.— Every citizen of 
India who obtains, on or after the appointed day, a certificate, shall furnish, 
in such form and at such intervals as may be prescribed, particulars of th» 
certificate or certificates obtained by him and of his employment.] 

[a] Part Vl-A containing sections 87A to 87D inserted by the Merchant Shipping 
(Amendment) Act, 1979 (20 of 1979), S. 2 (4-5-1979). 


PART VII 

SEAMEN AND APPRENTICES 

Classification of seamen and prescription of minimum manning scale 

88. Power to classify seamen.— The Central Government may make rules 
for the classification of seamen other than ship's officers into different cate¬ 
gories and for the prescription of the minimum manning scale of seamen of 
such categories for ships; and different scales may be prescribed for different 
classes of ships. 

Shipping masters 

89. Duties of shipping masters.— It shall be the duty of shipping 
masters— 

(a) to superintend and facilitate the engagement and discharge of seamen 
in the manner provided in this Act; 

(b) to provide means for securing the presence on board at the proper 
times of the seamen who are so engaged; 

(c) to facilitate the making of apprenticeship to the sea service; 

(d) to hear and decide disputes under section 132 between a master, owner 
or agent of a ship and any of the crew of the ship; 

(e) to perform such other duties relating to seamen, apprentices and mer¬ 
chant ships as are for the time being committed to them by or under 
this Act. 


90. Fees to be paid.— (1) The Central Government may, by notification* 
in the Official Gazette, fix the fees which shall be payable upon all engage¬ 
ments and discharges effected before a shipping master. 

(2) Scales of the fees payable for the time being shall be conspicuously 
placed in the shipping office, and a shipping master may refuse to proceed 
with any engagement or discharge unless the fees payable thereon are first 
paid. 

(3) Every owner or master of a ship engaging or discharging any seamen 
in a shipping office or before a shipping master shall pay to the shipping 
master the whole of the fees hereby made payable in respect of such engage¬ 
ment or discharge, and may, for the purpose of reimbursing himself in part, 
deduct in respect of each such engagement or discharge from the wages ot 
all persons (except apprentices) so engaged or discharged, and retain any 
sums not exceeding such sums as the Central Government may. by notifica¬ 
tion 11 in the Official Gazette, fix in this behalf: 

Provided that, if in any case the sums which may be so deducted except 
the amount of the fee payable by him. such excess shall be paid by him to 
the shipping master in addition to such fee. 

(4) For the purpose of determining the fees to be paid upon the engage- 
ment and discharge of seamen belonging to foreign-going ships which have 
running agreements as hereinafter provided, the crerv shaU be cons.dered to 
be engaged when the agreement is first signed, and o be ^charged when 
the agreement finally terminates; and all intermediate 

discharges shall be considered to be engagements and discharges of singl 

seamen. . r 

fa] For such notifications in respect of engagement or discharge °f mat e mg. • 
etc and for additional fees fixed for engagement or discharge of seamen by 
request of shipowners, agent or master, see S. O. 2226. published in Gaz. of 

India, 27-6-1964, Pt. II, S. 3 (ii), p. 2635. 
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[b] For notification fixing sums deductible from wages, see S. O. 2227, published 
in Gaz. of India, 27-6-1964, Pt. II, S. 3 (ii). p. 2635. The master of the ship is 
entitled to retain such amounts for the purposes of reimbursing himself. The 
notification supersedes all the previous ones in this behalf. 


Apprenticeship to the sea service 

91. Assistance for apprenticeship to sea service.— All shipping masters 
shall give to persons desirous of apprenticing boys not under fifteen years of 
age to the sea service or requiring apprentices not under that age for the 
sea service such assistance as may be in their power, and may receive from 
those persons such fees as the Central Government may fix. 

92. Special provisions as to apprenticeship to the sea service.— (I) The 
apprenticeship of any boy to the sea service shall be by contract in writing 
between the apprentice or on his behalf by his guardian, if the boy is a 
minor, and the master or owner of the ship requiring the apprentice. 

(2) Every such contract shall be executed in duplicate in the prescribed 

form and in accordance with the rules 3 made by the Central Government in 
This behalf. 


l 3 L E u ery L SUC ? contract shal1 be executed in the presence of. and shall be 
attested by. the shipping master of the port, who shall, before the execution 
ot the contract, satisfy himself— 

(a) that the intended apprentice— 

(i) understands the contents and provisions of the contract* 

(a) freely consents to be bound; 

(iii) has attained the age of fifteen years; and 

(iv) is m possession of a certificate to the effect that he is physically 
fit for sea service; 

been 6 obtained apprentice is a minor, that his guardian’s consent has 
been obtained to his being bound as an apprentice 

section 93 " ^ deSerU ° n Shdl be reC ° rded in the "»m,er *Pecil£d in 

[a] For Merchant Shipping (Apprenticeship to Sea Service) Rules, 1960 see G S R 
from JTSLS. GAZ ° f India ‘ 196 °- Pt * 3 (i >’ P 2046 < as “ 

record- MUan *“ WWch C ° ntraCt iS ( ° be "corded.- For the purpose of the 


■ mwmmm 
,b) 

master, within seven days of the occurrence f/n the shippmj 

or as soon as circumstances ^*7™^ Ind5 « 

m ijj; Producti ° n ^"tracts to authorised person before voyage in shin - 

•*£££ ", of 5* con,ract and ° f o- 

h,ve „e en regis’ered, 


416 [Ss 95-96] 


[The] Merchant Shipping Act, 1958 
Seamen's employment offices 

95. Business of seamen’s employment offices.— (1) It shall be the busi¬ 
ness of the seamen's employment offices— 

(a) to regulate and control— 

(i) the supply of such categories of seamen and for such class of ships 

as may be prescribed; 

(ii) the recruitment of persons for employment as seamen and the re¬ 
tirement of seamen from such employment; 

(iii) the promotion of seamen or changes of their categories; 

(b) to maintain registers of seamen in respect of the categories prescribed 
under sub-clause (i) of clause (a); 

(c) to perform such other duties relating to seamen and merchant ships as 
are, from time to time, committed to them by or under this Act. 

(2) Where there is in existence at any port a seamen’s employment office, 
then, notwithstanding anything to the contrary contained in any other provi¬ 
sion of this Act, no person shall receive or accept to be entered on board any 
ship of the class prescribed under sub-section (1) any seaman of the cate¬ 
gories prescribed under that sub-section, unless such seaman has been sup¬ 
plied by such seamen's employment office. 

(3) The Central Government may make rules for the purpose of enabling 
seamen's employment offices effectively to exercise their powers under this 
Act; and in particular and, without prejudice to the generality of such power, 
such rules may provide for— 

(a) consultation with respect to any specified matter by seamen’s employ¬ 
ment offices with such advisory boards or other authorities as the Cen¬ 
tral Government may think fit to constitute or specify in this behalf; 

(b) the levy and collection of such fees as may be specified for any sea¬ 
men's employment office for registering the name of any seaman in any 
register maintained by it; 

(c) the issue of directions by the Central Government to any seamen’s em¬ 
ployment office with reference to the exercise of any of its powers; 

(d) the supersession of any seamen’s employment office which fails to com¬ 
ply with any such direction. 

96. Supply or engagement of seamen in contravention of Act prohibited.— 

(1) A person shall not engage or supply a seaman to be entered on board any 
ship in India unless that person is the owner, master or mate of the ship, or 
is the agent of the owner or is bona fide the servant and in the constant 
employ of the owner, or is a director of a seaman’s employment office, or a 
shipping master. 


(2) A person shall not employ for the purpose of engaging or supplying a 
seaman to be entered on board any ship in India, any person unless that per¬ 
son is the owner, master or mate of the ship, or is the agent of the owner 
or is bona fide the servant and in the constant employ of the owner or is a 
director of a seaman's employment office, or a shipping master. 

(3) A person shall not receive or accept to be entered on board any ship 
any seaman, if that person knows that the seaman has been engaged or sup¬ 
plied in contravention of this section or section 95. 


Section 96 

(1) The word "servant” is a servant in 
the constant employ of the master (owner 
of a ship). The mere engagement of a person 
to supply seamen does not make that person 
a "servant” os contemplated by S. 25 (1) 
corresponding to S. 96. A 1952 Cal 339(339) 

(2) Neither the Calcutta Maritime Board 
n«t the Calcutta Liners’ Conference supply 
the seamen. The registration entitles the 
seamen to get muster cards which enables 


to appear at the musters and there the 
Captains of the ships select and engage the 
seamen. It is after this selection and engage¬ 
ment that the Calcutta Liners’ Conference 
pay Rs 2 to the Calcutta Maritime Board 
out of which Re. 1 is their own contribution 
and Re l 1 is the contribution by seaman 
which is deducted from his wages There is 
therefore, no supply of a seaman within tne 
meaning of S. 25 of the old Act. A 1951 SC 
196(196) : 52 CrlLl 5l0. 
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97 . Receipt of remuneration from seaman for shipping them prohibited.— 
A person shall not demand or receive, either directly or indirectly, from any 
seaman, or from any person seeking employment as a seaman, or from any 
person on his behalf, any.remuneration whatever for providing him with 
employment, other than the fees authorised by this Act. 

Engagement of seamen 

98. Qualifications for, and medical examination of, seamen.— (1) The 
Central Government may, by notification in the Official Gazette, direct that, 
with effect from such date as may be specified in the notification, seamen 
generally or any category of seamen in particular shall not be engaged or 
carried to sea to work in any capacity in any ship or in any class of ships 
so specified, unless each one of them possesses the prescribed qualifications. 

(2) Except as otherwise provided under the rules made under sub-sec- 
lion (3), no person shall engage or carry to sea any seaman to work in any 
capacity in any ship or in any class of ships specified in this behalf by the 
Central Government, unless the seaman is in possession of a certificate in the 
prescribed form granted by the prescribed authority to the effect that he is 
physically fit to be employed in that capacity. 

(3) The Central Government may make rules for the purpose of giving 
effect to the provisions of this section; and, in particular, and, without pre¬ 
judice to the generality of such power, any rules so made may provide for— 

(a) the courses of training to be pursued, the vocational standards to be 
attained or the tests to be passed by seamen generally or by any class 
of seamen in particular; 

(b) the standard of physical fitness required of seaman, 3 different standards 
being laid down, if necessary, for different classes of seamen having 
regard to the age of the seamen to be examined or the nature of the 
duties to be performed by them; 

(c) the nature of the medical examination of seamen, the authorities by 
which the examination shall be conducted, and the fees payable there¬ 
for; 

(d) the form and contents of medical certificates and the period of their 
validity; 

(e) the re-examination by such medical authority as may be specified of 
persons who have been refused medical certificates of physical fitness 
in the first instance and the fees payable for such re-examination; 

(f) the circumstances in which, or the conditions subject to which, any sea¬ 
man or class of seamen, or any ship or class of ships, may be exempted 
from the operation of sub-section (2). 

[a] See the Indian Merchant Shipping (Medical Examination) Rules 1958 made 

under S. 26A of the old Act of 1923. 


Section 97 

(1) Where a person demands money from 
another for issuing to him a muster card to 
enable to assemble at a place for being 
engaged as a seaman, he commits an offence 
under S. 26 (2) of the Merchant Shipping 
Act, for receiving remuneration under Sec¬ 
tion 25 (l). It is true that the money is de¬ 
manded before the man is employed and the 
does not also guarantee that he 
shall be employed. But since the payment is 
taken for the purpose of providing the 
perton paying with employment, it is illegal 
and is an offence. A, 1952 Cal 339(339, 340). 
(case decided with reference to old Act) 


Section 98 

(1) Endorsement of unfitness on certiflcal 
of service — Unjust practice — Shippin 
Master and Government Medical Offlcei 
Medical examination of seamen - 
Should be reasonable and not put unreason 
able impediments in the way of the seame 
in getting selected—Endorsement of permi 
nent unfitness on the certificate — Not cot 
sonant with justice — The High Court ha 

sa n r d v er H^ 226 ampIe powers to issue nece 
sary directions so as to restrain the officei 

from acting unjustly, a 1951 Cal 570 (57! 
573). 


"A” in the citations stands for AIR 

[Vol. 25] 4 A. M. 27 
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cate of discharge or a continuous certificate of discharge issued under this 


100. Agreements with crew.- The master of every Indian ship, except a 
home-trade ship of less than two hundred tons gross, shall enter into ? an 
agreement (in this Act called the agreement with the crew) in accordance 
with this Act with every seaman whom he engages in. and carries to sea as 
one of his crew from any port in India. 


iOl. Form and contents of the agreement.— (1) An agreement with the 
-rew shall be in the prescribed form, and shail be dated at the time of the 

first signature thereof, and shall be signed, by the master before any seaman 
signs the same. 


(2) The agreement with the crew shall contain as terms thereof the fol¬ 
lowing particulars, namely:— 

(a) the name of the ship or ships on board which the seaman undertakes 
to serve; 

(b) either the nature and, as far as practicable, the duration of the intend¬ 
ed voyage or engagement or the maximum period of the voyage or en¬ 
gagement. and the places or parts of the world, if any, to which the 
voyage or engagement is not to extend; 


(c) the number and description of the crew of different categories in each 
department; 

(d) the time at which each seaman is to be on board or to beg n work; 

(e) the capacity in which each seaman is to serve; 

(f) the amount of wages which each seaman is to receive; 

(g) a scale of the provisions which are to be furnished to each seaman, such 
scale being not less than the scale fixed by the Central Government 
and published in the Official Gazette; 

(h) a scale of warm clothing and a scale of add.tional provisions to be 
issued to each seaman during periods of employment in specified cold 
regions; 

(i) any regulations as to conduct on board and as to fines or other lawful 

punishments for misconduct, which have been sanctioned by the Central 
Government as regulations proper to be adopted, and which the parties 
agree to adopt; 


.Section 100 

(1) 'Sea men’ as defined under S. 3 (42) of 
the Act — Expression includes even persons 
employed or engaged in accordance with the 
provisions of the Act. S. 100 insists on agree¬ 
ments only in the case of home-trade ships 
of more than 200 tons gross without entering 
into agreements with the Master under 
S. 100. 1979 LabIC 35 : 1978 LabLJ 526(DBl 
(Andh Pra). 

(2) Merely because certain fishermen of 
in fishing trawlers had not entered into 
agreement under S. 100 as the ship in which 
they were employed was a home-trade ship 
of less than two hundred tons, it could not 
be said that S. 150 had no application. The 
tribunal must go into the question whether 
the employees concerned (i.e. the fishermen) 
had been employed or engaged as members 
of the crew under the Act. 1979 LabIC 35 
(39) : (1978) 1 LabLJ 526 (DBXAndh Pra). 

Section 101 

(1) Tests to determine whether accident 
arose out of employment — The expression 


'out of employment’ is not confined to the 
nature of employment, but applies to em¬ 
ployment as such to its nature, its conditions, 
its obligations and its incidents. If by reason 
of any of these, the workman is brought 
within the zone of spedal danger or is 
injured or killed, the accident would be one 
arising out of employment. In other word3 
if the employment brings the workman with¬ 
in or allows him to be within proximity of 
the peril to which the injury or death can 
properly be ascribed the accident can be 
said to have arisen out of employment. (1965) 
1 LabLJ 554(556) :(1965) 67 BomLR 735. 

(2) Agreement with crew — Clause in 
agreement providing for recovery of fine im¬ 
posed by customs authorities for contraband 
goods found on board, from wages of crew 
who owned the goods or in case ownership 
was not oroved jointly from wages of the 
crew — Clause not repugnant to the statute. 
A 1968 Cal 64(65. 66) : 1968 CriJ T 137. 
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(j) payment of compensation for personal injury or death caused by accident 

arising out of and in the course of employment; 

(k) where it is agreed that the services of any* seaman shall end at any 
port not in India, a stipulation to provide him either fit employment 
on board some other ship bound to the port at which he was shipped 
or to such other port in India as may be agreed upon, or a passage to 
some port in India free of charge or on such other terms as may be 
agreed upon; 

(l) stipulat'ons relating to such other matters as may be prescribed. 

(3) The agreement shall provide that in the event of a dispute arising 
outside India between the master, owner or agent of a ship and a seaman in 
respect of any matter touching the agreement, such dispute shall be referred 
to the Indian consular officer whose decision thereon shall be binding on the 
parties unt'l the return of the ship to the port in India at which the seaman 
is to be discharged: 

Provided that in the case of a ship other than an Indian ship, no such 
dispute shall be referred to the Indian consular officer if such reference is 
contrary to the rules of international law. 

(4) The agreement with the crew shall be so framed as to admit of sti¬ 
pulations, to be adopted at the will of the master and seaman in each case 
(not being inconsistent with the provisions of this Act) respecting the advance 
and allotment of wages and may contain any other stipulations which are not 
contrary to law. 


102. Engagement of seaman where agreement is made out of India.— 
If the master of a ship registered at a port outside Ind<a has an agreement 
with the crew made in due form according to the law of that port or of the port 
in which her crew were engaged and engages a seaman in any port in India, 
not being the holder of a certificate of discharge or a continuous certificate of 
discharge issued in India, the seaman may sign the agreement so made, and 
it shall not be necessary for him to sign an agreement under this Act. 

103. Special provisions with regard to agreements with crew of Indian 
ships.— ( 1 ) The following provisions shall have effect with respect to every 
agreement made in Ind : a with the crew of an Indian ship, namely: 

(a) the agreement shall, subject to the provisions of this Act as to substi¬ 
tutes, be signed by each seaman in the presence of a shipping master; 

(b) the shipping master shall cause the agreement to be read over and ex¬ 
plained to each seaman, in a language understood by him or shall other¬ 
wise ascertain that each seaman understands the same before he signs 
it, and shall attest each signature; 


(c) when the crew is first engaged, the agreement shall be signed in dupli¬ 
cate, and one part shall be retained by the shipping master, and the 
other part shall be delivered to the master, and shall contain a special 
place or form for the descriptions and signatures of substitutes or per¬ 
sons engaged subsequently to the first departure of the ship; 

(d) when a substitute is engaged in the place of a seaman who has duly 
signed the agreement and whose services are within twenty-four hours 
of the ship s putting to sea lost by death, desertion or other unforeseen 
cause, the engagement shall, if practicable, be made before a shipping 
master, and if not practicable, the master shall, before the ship puts to 
sea, if practicable, and, if not, as soon afterwards as possible cause the 
agreement to be read over and explained to the substitute; and the sub¬ 
stitute shall thereupon sign the same in the presence of a witness who 
shall attest the signature. 


h u .u f r„ asreement made in Ind ‘a With the crew of a foreign- 
going Indian ship the following provis ons shall have effect in addition to the 
provisions specified in sub-section (1), namely;- aaamon to tl* ( 
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th ? f£ ree ™ ent ma y be made for a voyage of the ship or, if the voyages 
of the ship average less than six mbnths in duration, may be made 
to extend over two or more voyages, and agreements so made are in 
this Act referred to as running agreements; 

(b) a running agreement may be made to extend over two or more voyages 
so that it shall terminate either within six months from the date on 
which it was executed, or on the first arrival of the ship at her port 
of destination in India after the expiration of that period, or on the 
discharge of cargo consequent upon such arrival, whichever of these 
dates shall be the latest; 

Provided that no such running agreement shall continue in force 
if, after the expiration of such period of six months as aforesaid, the 
ship proceeds on a voyage from a port outside India to any other such 
port which is not on the direct route or a customary route to her port 
of destination in India; 


(c) on every return to a port in India before the final termination of a run¬ 
ning agreement, the master shall discharge or engage before the ship¬ 
ping master at such port any seaman whom he is required by law so 
to discharge or engage, and shall upon every such return endorse on 
the agreement a statement (as the case may be) either that no such 
discharges or engagements have been made or are intended to be made 
before the ship leaves port, or that all those made have been made as 
required by law; 

(d) the master shall deliver the running agreement so endorsed to the 
shipping master, and the shipping master shall, if the provisions of this 
Act relating to agreements have been complied with, sign the endorse¬ 
ment and return the agreement to the master. 

(3) In the case of an agreement made in India with the crew of a home- 
trade Indian ship of two hundred tons gross or more, the following provi¬ 
sions shall have effect in addition to the provisions specified in sub-section (1), 
namely:— 

(a) the agreement shall not be for a period longer than six months, but 
if the period for which the agreement was entered into expires while 
the ship is not in an Indian port, the agreement shall continue in force 
until the ship is again in an Indian port; 

Provided that, except with the consent in writing of the seaman 
concerned, the agreement shall not continue in force for more than 
three months after the expiration of the period for which it was en¬ 
tered into; 


(b) an agreement for service in two or more ships belonging to the same 
owner may be made by the owner instead of by the master, and the 
provisions of this Act with respect to the making of the agreement shall 
apply accordingly. 

104. Renewal of running agreements in certain cases.— (1) When a run¬ 
ning agreement has been made with a crew of a foreign-going Indian ship 
and the ship arrives after the expiration of a period of six months from the 
date on which it was executed at a port of destination in India which is not 
the port at which the crew have agreed to be discharged, the master may, 
with the previous sanction of the shipping master, renew the agreement with 
the crew, or may be required by the shipping master so to renew the agree¬ 
ment for the voyage from such port of destination to the port in India at 

which the crew have agreed to be discharged. 

(2) If the master of the ship is required by the shipping master to renew 
the agreement as aforesaid and refuses so to renew it, any expenses whicn 
may be incurred by the Government for the subsistence of the crew and 
their conveyance to the port at which they have agreed to be discharged shall 
be a charge upon the ship, and shall be recoverable as if they were expenses 
incurred in respect of distressed seamen under the provisions of this Act. 
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105. Changes in crew to be reported.— The master of every foreign- 
going Indian ship and of every home-trade Indian ship of two hundred tons 
gross or more, the crew of which has been engaged before a shipping master, 
shall, before finally leaving the port where the engagement took place, sign 
and send to the nearest shipping master a full and accurate statement in the 
prescribed form, of every change which has taken place in his crew, and that 
statement shall be admissible in evidence. 

106. Certificate as to agreement with crew.— (1) In the case of a foreign- 
going Indian' ship or a home-trade Indian ship of two hundred tons gross or 
more, on the due execution of an agreement with the crew in accordance 
with this Act, and also when, in the case of a foreign-going Indian ship, the 
agreement is a running agreement, on compliance by the master before the 
second and every subsequent voyage made after the first commencement of 
the agreement with the provisions of this Act respecting that agreement, the 
shipping master shall grant the master of the ship a certificate to that effect. 

(2) The master of every such ship shall, before proceeding to sea, produce 
that certificate to the customs collector whose duty it is to grant a port clear¬ 
ance. 

(3) No customs collector shall clear any such ship outwards without the 
production of such certificate, and, if any such ship attempts to go to sea with¬ 
out a clearance, the customs collector may detain her until such certificate as 
aforesaid is produced. 

(4) The master of every such ship shall, within forty-eight hours after 
the ship’s arrival at the port in India at which the crew is to be discharged, 
deliver such agreement to a shipping master at the port; and such shipping 
master shall thereupon give to the master a certificate of such delivery; and 
no customs collector shall clear any such inwards without the production of 
such certificate. 

107. Copy of agreement to be made accessible to the crew.— The master 
shall, at the commencement of every voyage or engagement, cause a legible 
copy of the agreement and, if necessary, a certified translation thereof in a 
language understood by the majority of the crew (omitting the signatures), to 
be placed or posted up in such part of the ship as to be accessible to the 
crew. 


108. Alteration in agreement with the crew.— Every erasure, interlinea¬ 
tion or alteration in any agreement with the crew (except additions made for 
the purpose of shipping substitutes or persons engaged subsequently to the 
first departure of the ship) shall be wholly inoperative, unless proved to have 
been made with the consent of— 

(a) all the persons interested in such erasure, interlineation or alteration 
by the written attestation, if made in India, of some shipping master, 
or Customs Collector; or 

(b) an Indian Consular Officer, if made out of India. 


Employment of young persons 

109. Employment of children.— No person under fifteen years of age 
shall be engaged or carried to sea to work in any capacity in any ship, ex¬ 
cept— 

(a) in a school ship, or tra'ning ship, in' accordance with the prescribed 
conditions; or 

(b) in a ship in which all persons employed are members of one family; or 

(c) in ? home-trade ship of less than two hundred tons gross; or 

(d) where such person is to be employed on nominal wages and will be in 
the charge of his father or other adult near male relative. . . 

110. Engagement of young persons as trimmers Or stokers.— fl) Save as 

"SET prov ‘ d ? d in sub-sections (2) and (3), no young person shall'be eh- 
gaged or earned to sea to work as a trimmer or stoker in any ship 
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(2) Sub-section (1) shall not apply— 

(a) to any work of trimming or stoking done by a young person in a school 
ship or training ship in accordance with the prescribed conditions; or 

(b) to any work of trimming or stocking done by a young person in a ship 
which is mainly propelled otherwise than by steam; or 

(c) to the engagement or carrying to sea of a person over sixteen years of 
age to work as a trimmer or stoker on a coasting ship, provided he is 
employed in accordance with the prescribed conditions. 

(3) Where in any port a trimmer or stoker is required for any ship other 
than a coasting ship, and no person over eighteen years of age is available, 
two young persons over sixteen years of age may be engaged and carried to 
the sea to do the work which would otherwise have been done by one person 
over eighteen years of age. 

(4) There shall be included in every agreement with the crew in ships to 
which this section applies a short summary of the provisions of this section. 

111. Medical examination of young persons.— (1) Save as otherwise pro¬ 
vided in sub-section (2), no young person shall be engaged or carried to sea 
to work in any capacity in any ship, unless there has been delivered to the 
master a certificate granted by a prescribed authority that the young person 
is physically fit to be employed in that capacity. 

(2) Sub-section (1) shall not apply,— 

(a) to the employment of a young person in a ship in which all persons 
employed are members of one family; or 

(b) where the shipping master, on the ground of urgency, has authorised 
a young person to be engaged and carried to sea, without the cert.fi- 
cate required by sub-section (1) being delivered to the master, and 
the young person is not employed beyond the first port at which the 
ship in which he is so engaged calls except in accordance with the pro¬ 
visions of sub-section (1). 

(3) A certificate of physical fitness required under this section shall re¬ 
main in force for one year only from the date on which it is granted. 

112. Maintenance of list or register of young persons in a ship.— There 
shall be included in every agreement with the crew of every Indian ship and 
every other ship which engages young persons in India, a list of young per¬ 
sons who are members of the crew, together with particulars of the dates of 
their birth, and, in the case of any such ship where there is no agreement, 
the master shall keep a register of young persons with particulars of the 
dates of their birth and of the dates on which they became or ceased to be 
members of the crew. 

113. Power to make rules respecting employment of young persons.— 
(1) The Central Government may make rules prescribing— 

(a) the conditions of employment of young persons in any capacity in 
school ships and training ships, and the authorities by whom and the 
manner in which the inspection of their work shall be carried out; 

(b) the conditions of employment of young persons as trimmers or stokers 
in coasting ships; 

(c) the authorities whose certificates of physical fitness shall be accepted 
for the purposes of section 111; and 

(d) the form of the register of young persons to be maintained in ships 
where there is no agreement with the crew. 

(2) Rules under clause (b) of sub-section (1) shall be made after consul¬ 
tation with such organisations in India as the Central Government may con¬ 
sider to be most representative of the employers of seamen and of seamen. 

Engagement of seamen by masters of ships other than Indian ships 

114. Engagements between seamen" and masters of ships other than In¬ 
dian ships.— (1) When the master of a ship other than an Indian ship en¬ 
gages a seaman at any port in India to proceed to any port outside India, he 


(The) Merchant Shipping Act, 1958 [Ss 115-117] 423 

shall enter into an agreement with such seaman, and the agreement shall be 
made before a shipping master in the manner provided by this Act for the 
making of agreements in the case of foreign going Indian ships. 

(2) All the provisions of this Act respecting the form of such agreements 
and the stipulations to be contained in them and the making and signing of 
the same shall be applicable to the engagement of such seaman. 

(3) The master of a ship other than an Indian ship shall give to the ship¬ 
ping master a bond with the security of some approved person resident in 
Ind : a for such amount as may be fixed b by the Central Government in respect 
of each seaman engaged by him at any port in India and conditioned for the due 
performance of such agreement and stipulations, and for the repayment to the 
Central Government of all expenses which may be incurred by it in respect 
of any such seaman who is discharged or left behind at any port out of India 
and becomes distressed and is relieved under the provisions of this Act: 

Provided that the shipping master may waive the execution of a bond 
under this section where the owner of the ship has an agent at any port in 
India and such agent accepts liability in respect of all matters for which the 
master of the sh p would be liable if he were to execute a bond under this 
section or may accept from the agent such security as may be approved by 
the Central Government. 

(4) The fees fixed under section 90 shall be payable in respect of every 
such engagement, and deductions from the wages of seamen so engaged may 
be made to the extent and in the manner allowed under the said section 90. 

[a] The Central Government has instituted a Provident Fund scheme for the bene¬ 
fit of seamen since 1966—See the Seamen’s Provident Fund Act 1966 (4 of 
1966), Section 3. 

[b] The Central Government has fixed at Rs. 100, the amount for the bond to be 
given in respect of each seaman by a master of the ship other than an Indian 

ship for the purposes of this section—S O. 677. Gaz. of Ind.. 27-2-1965 Pt II 
Sec. 3 (ii), p. 795. 


115. Power to prohibit engagement of persons as seamen.— The Central 
Government or any officer authorised by it in this behalf, if satisfied that in 

he nattonal interest or in the interests of seamen generally it is necessary 

anv shin S th y I , V Vriti ? g ’ Pr ° hibit the owner ' master or a 8ent of 

any ship other than an Indian ship specified in the order from engaging in 

S "ct 5 Wp‘ n a " y SPe ° ified Pa " ,ndia ’ a " y perSon 10 * "'.man ‘n 

116. Engagement of seamen outside India for Indian ships.- With respect 

have P ;ec 8 . a - ment ,ndia ' '"'lowing' provisionsT.U 

sideS ^ maSter ° f u ndian Ship enga8es a seama " «ny port out- 

made in Indi'a E' 510 "! ° f ?. ,S Acl r . es P ectin 8 agreements with the crew 
made in India shall apply subject to the following modifications — 

(a) tr SUCh P ° rt b3Ving an Indian insular officer, the master shall 

officer ?nH ryi S g „ the r Seaman t0 Sea ' procure sanction of the insular 
officer, and shall, if not contrary to any law in forrp in tKof /n * 

gage the seaman before that officer; m that P ° rtl Gn ' 

the master shall request the Indian consular officer to 
(he agreement an attestation to the effect that it has heen ? ™ !? • P w ° 
presence and othrewise made as required by tte ?ct SdTat i, m ^ 
h.s sanction, and if the attestation “s not made the burten of o 
that^fhe en^ement was made as required £ & aTZu^Tou 


(b) 


, ron) 117, Power !° board ^ips and muster seamen.— For the purnose of nre- 
ntmg seamen from being taken on board any ship at any port in India 

■ °".F a _? * the of this Acl, any shipping master^r deputy or 

assistant shipping master or any director, deputy director or actant 

Of the seamen’s employment office, may enter «f t£y toe« tajd anysuch 
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ship upon which he has reason to believe that seamen have been shipped, and 
may muster and examine the several seamen employed there : n. 

Discharge of seamen 

118. Discharge before shipping master.— (1) When a seaman serving in a 
foreign-going ship is, on the termination of his engagement, discharged ir. 
India, he shall, whether the agreement with the crew be an agreement for 
the voyage or running agreement, be discharged in the manner provided by 
this Act in the presence of a shipping master. 

(2) The provisions of sub-section (1) shall apply in relation to the dis¬ 
charge of seamen serving in a home-trade Indian ship of two hundred tons 
gross or more as they apply in relation to the discharge of seamen serving in 
a foreigngoing ship: 

Provided that this sub-section shall not apply where a seaman is dis¬ 
charged from a ship under an agreement made in accordance with section 103 
for service in two or more ships, for the purpose of being engaged in another 
c hip to which the agreement relates. 

(3) If the master, owner or agent of a home-trade ship, other than a ship 
lo which the last preceding sub-section applies, so desires, the seamen of that 
ship may be discharged in the same manner as seamen discharged from a 
foreigngoing ship. 

119. Certificate of discharge.— (1) The master shall sign and give to a 
seaman discharged from his ship in India, either on his discharge or on pay¬ 
ment of his wages, a certificate of his discharge in the prescribed form spe¬ 
cifying the period of his service and the time and place of his d : scharge. 

(2) The master shall also, upon the discharge of every certificated officer, 
whose certificate of competency has been delivered to and retained by him, 
return the certificate to the officer. 

120. Certificate as to work of seamen.— (1) When a seaman is discharg¬ 
ed from a ship in India, the master shall furnish to the shipping master be¬ 
fore whom the discharge is made a report in the prescribed form stating— 

(a) the quality of the work of the seaman; or 

(b) whether the seaman has fulfilled his obligations under the agreement 
with the crew; or 

(c) that he declines to express an opinion on those particulars; 

and the shipping master shall, if the seaman so desires, give to him or en¬ 
dorse on his certificate of discharge a copy of such report. 

(2) A seaman who is entitled to a certificate of discharge under section 
119 may, if he so desires, be granted by the master, in lieu of the certificate 
referred to in sub-section (1) of the said section or the report referred to in 
sub-section (1) of this section, a continuous discharge certificate specifying the 
period of his service together with an endorsement stating— 

(a) the quality of the work of the seaman; or 

(b) whether the seaman has fulfilled his obligations under the agreement 


with the crew; or 

(c) that he declines to express an opinion on those particulars; 
and the master shall thereupon sign and give such continuous discharge certi¬ 
ficate notwithstanding anything to the contrary contained in sub-section (1)- 
(3) If the master states that he declines to express an opinion on the 
particulars mentioned in clauses (a) and (b) of sub-section (1) or sub-sec¬ 
tion (2), he shall enter in the official log book his reasons for so declining. 

121. Discharge and leaving behind of seamen by masters of Indian 
ships.— (1) The master of an Indian ship shall not— 

(a) discharge a seaman before the expiration of the period for which he 
was engaged, unless the seaman consents to his discharge; or 



Section 119 

(1) Discharge of seaman — His service 
book should be returned to him immediately 


fter discharge ofi service — Failure to do 
□ — Damages cannot be awarded under 
,rt 32 of Constitution, as civil suit can be 
led for that purpose. A 1982 SC 1173(1173). 
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(b) except in circumstances beyond his control, leave a seaman or appren¬ 
tice behind; „ 

without the authority of the officer specified 3 in this behalf by the Central 
Government and the officer aforesaid shall certify on the agreement with the 
crew that he has granted such authority, and also the reason for the seaman 
being discharged or the seaman or apprentice being left behind. 

(2) The officer aforesaid to whom application is made for authority in 
terms of sub-section (1) shall investigate the grounds on which the seaman 
is to be discharged or the seaman or apprentice left behind and may in his 
discretion grant or refuse to grant such authority: 

Provided that he shall not refuse to grant his authority if he is satisfied 
that the seaman has without reasonable cause— 

(a) failed or refused to jo n his ship or to proceed to sea therein; or 

(b) been absent from his ship without leave, either at the commencement 
or during Ihe progress of a voyage for a period of more than forty- 
eight hours. 

(3) The officer aforesaid shall keep a record of all seamen or apprentices 
discharged or left behind with his authority; and whenever any charge is 
made against a seaman or apprentice under section 191, the fact that no such 
authority is so recorded shall be prima facie evidence that it was not grant¬ 
ed. 

[a] For specification of such officers on whose authority the seamen may be dis¬ 
charged or seamen or apprentices may be left behind under this section, see 
S. O. 769, published in Gaz. Ind., 17-3-1962, Pt. II, S. 3 (ii), p. 598. 

122. Wages and other property of seaman or apprentice left behind.—> 

(1) If a seaman or apprentice is left behind, the master shall enter in the offi¬ 
cial logbook a statement of the amount due to the seaman or apprentice in 
respect of wages at the time when he was left behind and of all property 
left on board by him, and shall take such property into his charge. 

(2) Within forty-eight hours after the arrival of the ship at the port in 
India at which the voyage terminates, the master shall deliver to the ship¬ 
ping master— 

(a) a statement of the amount due to the seaman or apprentice in respect 
of wages, and of all property left on board by him; and 


(b) a statement, with full particulars, of any expenses that may have been 
caused to the master or owner of the ship by the absence of the sea¬ 
man or apprentice, where the absence is due to a contravention by 
the seaman or apprentice of section 191; and, if required by the ship¬ 
ping master to do so shall furnish such vouchers as are reasonably 
required to verify the statements. 


(3) The master shall at the time when he delivers the statements re¬ 
ferred to in sub-section (2) to the shipping master also deliver to him the 
amount due to the seaman or apprentice in respect of wages and the property 
that was left on board by him, and the shipping master shall give to the 
master a receipt therefor in the prescribed form. 

(4) The master shall be entitled to be reimbursed out of the wages or 

f h r °P e f r y ref ® rre ^ to in clause (a) of sub-section (2) such expenses shown in 

ihfn . referred to in clause (b) of that sub-section as appear to the 

shipping master to be properly chargeable. 

m S “* patriation seame a on termination of service at foreign port.- 
sent W nf ?J he T™* ° f 3 SeamaR ° r a P prentice terminates without the con- 
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rank or rating, and for the return of that seaman or apprentice to a proper 
return^port. 

(2) If the master or owner fails without reasonable cause to comply with 
sub-section (1), the expenses of maintenance and of the journey to the proper 
return port shall, if defrayed by the seaman or apprentice, be recoverable 
as wages due to him. and if defrayed by an Indian consular officer, be regard¬ 
ed as expenses falling within the provisions of sub-sections (3) and (4) of 
section 161. 


Explanation:— Inability to provide the said expenses shall not. for the 
purposes of this sub-section, be regarded as reasonable cause. 


124. Discharge of seamen on change of ownership.— (1) If an Indian 
ship is transferred or disposed of while she is at or on a voyage to any port 
outside India, every seaman or apprentice belonging to that ship shall be dis¬ 
charged at that port, unless he consents in writing in the presence of the 
Indian consular officer to complete the voyage in the ship if continued. 

(2) If a seaman or apprentice is discharged from an Indian ship in terms 
of sub-section (1). the provisions of section 123 shall apply as if the service 
Qf the seaman or apprentice had terminated without his consent and before 
the expiration of the period for which the seaman was engaged or the ap¬ 
prentice was bound 

(3) Every seaman or apprentice discharged in terms of sub-section (1) 
shall, if the voyage for which he was engaged is not continued, be entitled 
lo the wages to which he would have been entitled if h s service had been 
wrongfully terminated by the owner before the expiration of the period for 
which the seaman was engaged or the apprentice was bound. 


Payment of wages 


125. Master to deliver account of wages.— (1) The master of every ship 
shall, before paying off or discharging a seaman under this Act deliver at the 
time and in the manner provided by th : s Act a full and true account in the 
form prescribed of the seaman's wages and of all deductions to be made 
therefrom on any account whatever. 

(2) The said account shall be delivered, either to the seaman himself, at 
or before the time of his leaving the ship, or to the shipping master not less 
than twenty-four hours before the discharge or payment off. 

126. Disrating of seamen.— (1) Where the master of a ship disrates a 
seaman, he shall forthwith enter or cause to be entered in the official log¬ 
book a statement of the disrating, and furnish the seaman with a copy of 
the entry; and any reduction of wages consequent on the disrating shall not 
take effect until the entry has been so made and the copy so furnished. 

(2) Any reduction of wages consequent on the disrating of a seaman shall 
be deemed to be a deduction from wages within the meaning of sections 125 
and 127. 


127. Deductions from wages of seamen.— (1) A deduction from the wages 
of a seaman shall not be allowed unless it is included in the account deliv¬ 
ered in pursuance of this Act except in respect of a matter happening after 
such delivery. 


(2) The master shall during the voyage enter the various matters m 
respect of which the deductions are made, with the amoun o e r p 
deductions as they occur, in a book to be kept for that purpose and shall if 
required, produce the book at the time of the payment of wag. and also 
upon the hearing before any competent authority of any complaint or ques 

tion relating to that payment. 

128 Payment of wages before shipping master. (1) Where a seaman \ u 
discharged inTndL before a shipping master he shall receive ha wages 
through, or in the presence of, the shipping master unless a competent 


otherwise directs. 
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(2) If the master or owner of a home-trade ship of less than two hun¬ 
dred tons gross so desires, the seamen of that ship may receive their wages 
in the same manner as seamen discharged from a foreign-going ship, or from 
a home-trade ship of two hundred tons gross or more. 

129. Time of payment of wages.— (1) The master, owner or agent of 
every ship shall pay to every seaman his wages within four days after the 
seaman's discharge, and the seaman shail at the time of his discharge be en¬ 
titled to be paid on account a sum equal to one-fourth part of the balance 
due to him. 


(2) If a master, owner or agent fails without reasonable cause to make 
payment at that time, he shall pay to the seaman such sum not exceeding 
the amount of two days' pay for each of the days commencing from the day 
of discharge during which payment is delayed as the shipping master may in 
each case decide, but the sum so payable shall not exceed ten days' double 
pay. 

(3) Any sum payable under this section may be recovered as wages. 


130. Settlement of wages.— (1) Where a seaman is discharged and the 
settlement of his wages completed before a shipping master, the seaman shall 
sign in the presence of the shipping master a release in the form prescribed 
of all claims in respect of the past voyage or engagement, and the release 
shall also be s : gned by the master, owner or agent of the ship and attested 
by the shipping master. 

(2) The release so signed and attested shall be retained by the shipping 
master and shall operate as a mutual discharge and settlement of all demands 
between the parties thereto in respect of the past voyage or engagement but 
shall not debar a claim to compensation for personal injury caused by acci¬ 
dent arising out of and in the course of employment. 

(31 A copy of the release, certified under the hand of the shipping mas¬ 
ter to be a true copy, shall be given by him to any party thereto requiring 
the same and such copy shall be receivable in evidence upon any question 

touching such claims, and shall have all the effect of the original of which 
it purports to be a copy. 


rthP,wif ymen ’ Te T Pt ° r sett,ement of th e wages of a seaman made 

m . accordance . y ith ^is Act shall operate or be admitted as 
evidence of the release or satisfaction of any claim in respect of such wages. 

(5) Upon any payment being made by a master before a shipping master 

of the‘whofp ^ f hal1 ’ lf , requ * red ' si « n and « ive to the master a statement 

of the whole amount so paid, and the statement shall as between the master 

oavm h pnt!T ° yer ' b<? f dmi “ ible as evidence that the master has made the 
payments therein mentioned. 


(6) Notwithstanding anything contained in the preceding sub-sections a 

demand ZLST ^ ^ by him any Specified claim ™ 

.|™ n , d aga nst the mastu or owner of the ship, and a note of any claim or 

demand so excepted shall be entered upon the release; and the release shall 

no operate as a discharge and settlement of any claim or demand so nSed 

nor shall sub-section (4) apply to any payment, receipt or settlement mar?P 
with respect to any such claim or demand. settlement made 

131. Master to give facilities to seaman for remitting wages_ Whprp a 

expresses to the master of the ship his desire to have Site afford 
ed to him for rem.ttmg any part of the balance of the wages due to to 
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a savings bank or to a near relative, the master shall give to the seaman all 
reasonable facilities for so doing so far as regards so much of the balance as 
is within the limits, if any, specified 3 in this behalf by the Central Govern¬ 
ment, but shall be under no obligation to give those facilities while the ship 
is in port if the sum will become payable before the ship leaves port or 
otherwise than conditionally on the seaman going to sea in the ship. 

[a] One-fourth of the balance of wages due to a seaman at the time of his re¬ 
mitting money has been specified for the purposes of this section — See S. O. 
766, published in Gaz. of Ind.. 17-3-1962, Pt. II, S. 3 (ii), p 697. 

132. Decision of questions by shipping masters.— (1) Where under the 
agreement with the crew any dispute arises at any port in India between the 
master, owner or agent of a ship and any of the crew of the ship, it shall be 
submitted to the shipping master,— 

(a) where the amount in dispute does not exceed three hundred rupees, at 
the instance of either party to the dispute; 

(b) in any other case, if both parties to the dispute agree in writing to 
submit the dispute to the shipping master. 

(2) The shipping master shall hear and decide the dispute so submitted 
and an award made by him upon the submission shall be conclusive as to the 
rights of the parties, and any document purporting to be such submission or 
award shall be prima facie evidence thereof. 

(3) An award made by a shipping master under this section may be en¬ 
forced by a [a Judicial Magistrate of the first class or a Metropolitan Magis¬ 
trate, as the case may be,] in the same manner as an order for the payment 
of wages made by such Magistrate under this Act. 

(4) Nothing in the Arbitration Act, 1940, shall apply to any matter sub¬ 
mitted to a shipping master for decision under this section. 

[a] Substituted for the words "a magistrate' 1 by the Merchant Shipping (Amend¬ 
ment) Act, 1983 (12 of 1983», S. 17 and the Schedule item 2 (18-5-1983). 

133. Power of shipping master to require production of ship's papers.— 
In any proceedings under this Act before a shipping master relating to the 
wages, claims or discharge of a seaman, the shipping master may require the 
owner, master or agent or any mate or other member of the crew to pro¬ 
duce any logbooks, papers, or other documents in his possession or power 
relating to any matter in question in the proceedings, and may require the 
attendance of and examine any of those persons being then at or near the 
place on the matter. 


134. Rule as to payment to seamen in foreign currency.— Where a sea¬ 
man or apprentice has agreed with the master of a ship for payment of his 
wages in Indian or other currency, any payment of, or on account of, his 
wages, if made in any currency other than that stated in the agreement shall, 
notwithstanding anything in the agreement, be made at the rate of exchange 
for the time being current at the place where the payment is made. 


Advance and allotment of wages 


135. Advance of wages.— (1) Any agreement with the crew may contain 
a stipulation for payment to a seaman, conditional on his going to sea in 
pursuance of the agreement of a sum not exceeding the amount of one 
month’s wages payable to the seaman under the agreement. 

(2) Save as aforesaid, an agreement by or on behalf of the employer of a 
seaman for the payment of money to or on behalf of the seaman, condi¬ 
tional on his going to sea from any port in India shall be void, and no money 


Section 132 
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paid in satisfaction or in respect of any such agreement shall be deducted 
from the seaman’s wages, and no person shall have any right of action, suit 
or set-off against the seaman or his assignee in respect of any money so paid 
or purporting to have been so paid. 

(3) No seaman, who has been lawfully engaged and has received under 
fvs agreement an advance payment, wilfully or through misconduct shall fail 
to attend his ship or desert therefrom before the payment becomes really due 
to him. 

(4) Where it is shown to the satisfaction of a shipping master that a sea¬ 
man lawfully engaged has wilfully or through misconduct failed to attend his 
ship, the shipping master shall report the matter to the Director-General 
who may direct that any of the seaman’s certificates of discharge referred to 
in sections 119 and 120 shall be withheld for such period as he may think fit- 
and while a seaman’s certificate of discharge is so withheld, the Director- 
General or any other person having the custody of the necessary documents 
may, notwithstanding anything in this Act, refuse to furnish copies of any 
such certificate or certified extracts therefrom. 

m.irI 3 »h a * A ] l0 ! me ? t . n0<e t respecting seamen ’ s wages.— (1) A seaman may re- 
quire that a s ipulation be inserted in the agreement for the allotment, by 
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(4) All such receipts and payments shall be entered in a book to be kept 
for the purpose, and all entries in the said book shall be authenticated by the 
signature of the shipping master. 

(5) The said book shall at all reasonable times be open to the inspection 
of the parties concerned 

Rights of seamen in respect of wages 


138. Right to wages and provisions.— A seaman’s right to wages and 
provisions shall be taken to begin either at the time at which he commences 
work or at the Jime specified in the agreement for his commencement of 
work or presence on board, whichever first happens. 


139. Right to recover wages and salvage not to be forfeited.— (1) A sea¬ 
man shall not by any agreement forfeit his lien on the ship or be deprived of 
any remedy for the recovery of his wages to which, in the absence of the 
agreement, he would be entitled, and shall not by any agreement abandon 
his right to wages in case of loss of the ship or abandon any right that he 
may have or obtain in the nature of salvage, and every stipulation in any 
agreement inconsistent with any provis ; ons of this Act shall be void. 

(2) Nothing in this section shall apply to a stipulation made by the sea¬ 
men belonging to any ship which according to the terms of the agreement is 
to be employed on salvage service with respect to the remuneiation to be pa d 
to them for salvage service to be rendered by that ship to any other ship. 


140. Wages not to depend on freight.— (1) The right to wages shall not 
depend on the earning of freight, and every seaman and apprentice who 
would be entitled to demand and recover any wages if the ship in which he 
has served had earned freight, shall, subject to all other rules of law and 
condit ons applicable to the case, be entitled to demand and recover the same 
notwithstanding that freight has not bec-n earned, but in all cases of wreck or 
loss of the ship, proof that the seaman has not exerted himself to the utmost 
to save the ship, cargo and stores shall bar his claim to wages. 

(2) Where a seaman or apprentice who would but for death be entitled 
by virtue of this section to demand and recover any wages dies before the 
wages are paid, they shall be paid and applied in manner provided by this 
Act with respect to the wages of a seaman who dies during a voyage. 

141. Wages on termination of service by wreck, illness, etc.— (1) Where 
the service of any seaman engaged under this Act terminates before the date 
contemplated in the agreement by reason of the wreck, loss or abandonment 
of the ship or by reason of his being left on shore at any place outside India 
under a cerbficate granted under this Act of his unfitness or inability to pro¬ 
ceed on the voyage, the seaman shall be entitled to receive— 

(a) in the case of wreck, loss or abandonment of the ship— 

(i) wages at the rate to which he was entitled at the date of termina¬ 
tion of his service for the period from the date his service is so 
terminated until he is returned to and arrives at a proper return 


Provided that the period for which he shall be entitled to receive wages 
shall be not less than one month; and 
(ii) compensation for the loss of his effects 

(a) in the case of a seaman employed on a home-trade ship, 

not less than one month's wages; and . , 

(b) in the case of a seaman employed on a foreign-going ship, 
not less than three months’ wages; 

(b) in the case of unfitness or inability to proceed on the voyage wages 
for the period from the date his service is terminated unt.l he is re 
turned to and arrives at a .proper return port. 

A seaman shall not be entitled to receive wages under sub-clause ( 
ot elaise (a, Tsub section ID in respect ot any period durtng wh.ch- 
(a) he was, or could have been, suitably employed; or 
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(b) through negligence he failed to apply to the proper authority for relief 
as a distressed or destitute seaman. 

(3) Any amount payable by way of compensation under sub-clause (ii) of 
clause (a) of sub-section (1) shall be deposited with the shipping master at the 
port of engagement in India for payment to the seaman, or, in the case of a 
deceased seaman, to his legal heirs. 

142. Wages not to accrue during absence without leave, refusal to work 
or imprisonment.— {]) A seaman or apprentice shall not be entitled to 
wages— 

(a) for any period during which he is absent without leave from his ship 
or from his duty; or 

(b) for any period during which he unlawfully refuses or neglects to work 
when required; or 

(c) unless the court hearing the case otherwise directs, for any period dur¬ 
ing which he is lawfully imprisoned. 

anv nir tr a j man 0r , ap rt nti L Ce ShaI1 nct be disentitled to claim wages for 
any period during which he has not performed his duty if he proves that 
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hy the Central Government, the main purpose of which is the provision for 
seamen of health or social insurance benefits and the provisions of Cls. (a) 
and (d) of sub-section (1) shall not apply to anything done or to be done 
for giving effect to such an assignment. 

(3) Nothing in this section shall affect the provisions of this Act or any 
other law for the time being in force with respect to allotment notes. 

Mode of recovering wages. 

145. Summary proceedings for wages.— (1) A seaman or apprentice or 
a person duly authorised on his behalf may, as soon as any wages due to 
him become payable, apply to a [any Judicial Magistrate of the first class or 
any Metropolitan Magistrate, as the case may be,] exercising jurisdiction in 
or near the place at which his service has terminated or at which he has 
been discharged or at which any person upon whom the claim is made is 
or resides, and b fsuch Magistrate] shall try the case in a summary way and 
the order made by b [such Magistrate] in the matter shall be final. 

(2) An application under sub-section (1) may also be made by any of¬ 
ficer authorised* 1 by the Central Government in this behalf by general or 
special order. 

[a] Substituted for the words "any magistrate" by the Merchant Shipping (Am¬ 

endment) Act, 1983 (12 of 1983), S. 17 and the Schedule item 3 (a). 

[b] Substituted ibid by item 3 (b) for the words "the magistrate". 

[c] For such authorised officers, see S. O. 767, published in Gaz. of Ind., 17-3- 

1962, Pt. II, S. 3 (ii), p. 697. They are the Principal Seamen's Welfare Of¬ 
ficers at Bombay and Calcutta and the Seamen’s Welfare Officer at Madras. 

146. Restrictions on suits for wages.— A proceeding for the recovery of 
wages due to a seaman or apprentice shall not be instituted by or on behalf 
of any seaman or apprentice in any civil Court except where— 

(a) the owner of the ship has been declared insolvent; 

(b) the ship is under arrest or sold by the authority of any Court; 

(c) a [a Judicial Magistrate of the first class or a Metropolitan Magistrate 
as the case may be,] refers a claim to the Court. 

[a] Substituted for the words "a magistrate” by the Merchant Shipping (Amend¬ 
ment) Act, 1983 (12 of 1983), S. 17 and the Schedule item 4. 


Section 145 

(1) The Act does not specify, the form 

which the summary proceedings under the 
section should take. A 1941 Cal 448(449) : 42 
CriLJ 785 (DB). . 

(2) Section indicates that it is alternative 
procedure exercised at the option of the 
claimant. He may sue in summary manner 
instead of having recourse either to the 
Shipping Master or the Court of Small 
Causes A 1941 Cal 448(449) : 42 CriLJ 785 
(DB). 

(3) Complaint filed under Act — Com¬ 
plaint has to be enquired into in accordance 
with provision of Act — It cannot be dis¬ 
missed under S 203, Criminal P. C. A 1933 
Cal 647(647) : 35 CriLJ 25 (DB). 

(4) Order dismissing seaman's suit for 
wages under section — Order is final and 
cannot be interfered with in revision. A 1941 
Cal 448(449) : 42 CriLJ 785 (DB) •• (1930) 43 
CalWN 612(613). 

(5) Question in dispute was .whether 
penalty imposed on owner of ship including 
personal penalty could be distributed 
seamen concerned under their agreement 
•Summary proceedings under S. 145 do not 
■cover adjudication on this question. A 1968 
Cal 64(66) : 1968 CriLJ 137. 


(6) Application to be tried in summary 
way does not mean that the final order pass¬ 
ed bv magistrate will not be 'a speaking 
order’ — Finding without assigning any 
reasons not sustainable. 1974 CriLJ 1446 
(1448) : 78 CalWN 906 (DB)(Cal). 

(7) Order passed in proceedings under Sec¬ 
tion 145 (1) — No revision application lies 
in view of S. 145 (1) — S. 397 (2) Criminal 
P C not applicable — No bar for exercise 
of inherent powers under S 482 of Criminal 
P C. 1978 CriLJ 1493 : 1978 CalHN (N) 891. 


(8) Judicial Magistrate acts as persona 
lesignata, under Merchant Shipping Act -~ 
n such case he is not inferior criminal Court 
- Hence revision, against such order or 
fudicial Magistrate, is not maintainable. 1978 
:riU (NOC) 92 (Goa). 

(9) When services of Master of ship were 
erminated in violation of the contract he 
entitled to approach Magistrate’s Court ior 
payment of his wages. ILR (1982) 2 Ker 2 
217) : 1982 KerLJ 414. 


Section 146 

(1) An application under S ^ Jf 
luasi-civil action and the particular mode 
s prescribed in the section has to be ^JloWr 
d by the Magistrate in dealing with it. f * 
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147. Wages not recoverable outside India in certain cases.— Where a 
seaman is engaged for a voyage which is to terminate in India, he shall not 
be entitled to sue in any court outside India for wages unless he is discharg¬ 
ed with such sanction as is required by this Act, and with the written con¬ 
sent of the master, or proves such ill-usage on the part, or by the authority, 
of the master, as to warrant a reasonable apprehension of danger to his 
life if he were to remain on board. 

148. Remedies of master for wages, disbursements, etc.— (1) The master 

of a ship shall, so far as the case permits, have the same rights, liens and 
remedies for the recovery of his wages as a seaman has under this Act or 
by any law or custom. , 


(2) The master of a ship and every person lawfully acting as a master 
of a ship by reason of the decease or incapacity from illness of the master 
of the ship shall, so far as the case permits, have the same rights, liens and 
remedies for the recovery of d : sbursements or liabilities properly made or 
incurred by him on account of the ship as a master has for recovery of his 
wages. 

(3) If in any proceeding in any court touching the claim of a master in 
respect of such wages, disbursements or liabilities any set-off is claimed cr 
any counter-claim is made, the court may enter into, and adjudicate upon, 
all questions and settle all accounts then arising or outstanding and unset¬ 
tled between the parties to the proceeding and may direct payment of any 
balance found to be due. 

Power of courts to rescind contracts. 

149. Power of Court to rescind contract between master, owner or 
agent and seaman or apprentice.—Where a proceeding is instituted in any 
court in relation to any dispute between master, owner or agent of a ship 
and a seaman or apprentice, arising out of or incidental to their relation as 
such 6r instituted for the purpose of this section, the court, if having regard 
to all the circumstances of the case, it thinks it just to do so, may rescind 
any contract between the master, owner or agent and the seaman or ap¬ 
prentice upon such terms as the court may think just, and this power shall 
be in addition to any other jurisdiction which the court can exercise inde¬ 
pendently of this section. 


Disputes between seamen and employers. 

15 °- Power to refer disputes between seamen and their employers to 
tribunals.— ( 1 ) Where the Central Government is of opinion that any dis¬ 


section 146 (contd.) 

not he acts without jurisdiction the Magis¬ 
trate before whom an application is made.-s 
alone competent to try the case himself in a 
summary way and is not authorised to trans¬ 
fer it to another magistrate for disposal. 
Hence the entire proceeding before the 
transferee magistrate is void being without 
jurisdiction and impugned order passed by 
him is of no avail. 1974 CriLJ 1446(1447. 
1448) ; 78 CalWN 906 <DB). 

(2) The expression "proceeding” in S. 146 
need not necessarily mean a regular suit 
nd it can take in the form of an interlocu¬ 
tory application in an already instituted 
2 “* t ? p an ,. independent original application 
lor the reliefs available to seamen The said 

SK 5355 1 cannot be bound down to have a 

°f a regular suit alone. 
(1983) 96 MadLW 502(506)(DB). 

easel n„i^ man ( ? n engineer in the instant 
-) Puthng a preferential claim forrealisa- 


"A” in the citations stands for AIR 
[Vol. 25] 4 A. M. 28 


his , \ vages from an d out of the sale 
proceed:; °f the vessel cannot be denied the 
right and the opportunity to come at the 
apporpriate stage in the proceeding already 

sal , e of the vesse l to put forth 
k! /J! e „ ged . preferential claims. He cannot 
be driven to bring an independent civil suit 
. an y °H» er independent and separate pro¬ 
ceeding. (1983) 96 MadLW 502(507)(DB). 

... __ Section 148 

(1) When services of Master of ship was 

* d m viola, i° B °f the contract*he is 
® p ? r S* ch the Magistrate’s Court 

rniBT* touSJ ILR (IS82 > 2 K " 

Section 150 

D The bar under S. 150 (9) would operate 
SjuSfe ‘he person cotuUed is nSfoily 

oTS?Art 1 hm CC i rdanCe , Wi,h the Provisions 

of the Act but also employed or engaged as 

of the crew °f the ship. 1979 Lab 
1C 35 : (1978) 1 LabLJ 526 (DB)(AP) 
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pute between seamen or any class of seamen or of any union of seamen and 

' ? Wn J rb °j sh ‘P s m whlch su ch seamen are employed or are likely to be 
employ ed and exists or is apprehended and such dispute relates to any mat- 

. 1 °" nected Wlth or incidental to the employment of the seamen, th<f Cen¬ 
tral Government may, by notification in the Official Gazette, constitute a 

ri bunal consisting of one or more persons, and refer the dispute to the tri¬ 
bunal for adjudication. 1 

,pHn ( r 2 ' Th ? t u 1 ^ n u 1 SO constituted sha11 ha ' - e power to regulate its own pro- 
-hP r b n a , H n Ve l 5 e Same powers as are vested in a civil court under 

lowmg masters •- I9 ° 8 ’ when ,ryin 8 a suit in res Pcct of the fol- 

fa) enforc ng the attendance of any person and examining him on oath; 

(b) compelling the production of documents; 

(c) issuing commissions for the examination of witnesses; 

(d) any other matter which may be prescribed; 

and any proceeding before the tribunal shall be deemed to be a judicial pro¬ 
ceeding within ‘he meaning of sections 193 and 228 of the Indian Penal Code. 

(3) No party to o dispute shall be entitled to be represented by a legal 

practitioner in any proceeding before the tribunal except with the consent of 

the other party or parties to the proceedings and with the leave of the tri- 
nunal. 


(4) The tribunal shall dispose of the reference expeditiously and shall, 
as soon as practicable on the conclusion of the proceedings, submit its award 
to the Central Government. 

, < 5) ° n receipt of the award, the Central Government shall cause it to 

be published and the award shall become enforceable on the expiry of thirty 
days from the date of such publication : 

Provided that where the Central Government is of opinion that it will 
be inexpedient on public grounds to give effect to the award or any part of 
it, it may before the expiry of the said period of thirty days by order in 
the Official Gazette either reject the award or modify it, and where the 
Central Government does so, the award shall not become enforceable or shall 
become enforceable subject to the modifications, as the case may be. 

(6) An award which has become enforceable under this section shall be 
binding on— 

(a) all parties to the dispute; 

(b) where any party to the dispute is the owner of the ship, his heirs, suc¬ 
cessors, or assigns. 

(7) Save as otherwise provided in the award, an award shall remain in 

operation for a period of one year from the date on which it becomes en¬ 
forceable and shall thereafter continue to remain in operation until a period 

of two months has elapsed from the date on which notice is given by any 

party bound by the award to the other party or parties intimating its inten¬ 
tion to terminate the award. 

(8) Any money due to a seaman from the owner of a ship under an 
award may be recovered as wages. 

(9) Nothing contained in the Industrial Disputes Act, 1917, shall apply 
to any dispute between seamen or any class of seamen or any union of sea¬ 
men and the owners of ships in which such seamen are employed or are 
likely to be employed. 

151. Conditions of service, etc., to remain unchanged during pendency of 
proceedings before tribunal.— During the pendency of proceedings under sec¬ 
tion 150— 

(a) no seamen or class of seamen or union of seamen shall go or remain 
on strike or otherwise act in a manner prejudicial to the normal ope¬ 
ration of the ships in which the seamen are employed or are likely to 
be employed; and 
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(b) no owner of a ship shall— 

(i) alter to the prejudice of the seamen concerned in the dispute, the 

conditions of service applicable to them immediately before the 
•commencement of such proceedings; or 

(ii) discharge or punish any seaman in respect of any matter connect¬ 
ed with the dispute. 


Property of deceased seamen and apprentices 

152. Master to take charge of the effects of deceased seamen.— (1) If 
any seaman or apprentice engaged on any ship, the voyage of which is to 
terminate in India, dies during that voyage, the master of the ship shall re¬ 
port the death to the next of kin of the seaman or apprentice and to the 
shipping master at his port of engagement and shall take charge of any money 
or effects belonging to the seaman or apprentice which are on board the 
ship. 

(2) The master shall thereupon enter in the official log book the follow¬ 
ing particulars, namely:— 

(a) a statement of the amount of money and a detailed description of the 
other effects; 

(b) a statement of the sum due to the deceased for wages and of the 
amount of deduction, if any, to be made from the wages. 

(3) The said money, balance of wages and other effects are in this Act 
referred to as the property of the seaman or apprentice. 


153. Dealing with and account of property of seamen who die during 
voyage.— (1) If any seaman or apprentice engaged on any ship, the voyage 
of which is to terminate in India, dies during that voyage and the ship be¬ 
fore coming to a port in India touches and remains for forty-eight hours at 
some port elsewhere, the master shall report the case to the Indian consular 
officer at such port and shall give to the officer any information he requires 
as to the destination of the ship and probable length of the voyage. 

(2) The Indian consular officer may. if he thinks it expedient, require 
the property of the seaman or apprentice to be delivered and paid to him 
and shall thereupon give to the master a receint ♦hercfor and endorse under 
his hand upon the agreement with the crew such particulars with respect 
thereto as the Central Government may require. 


(3) The receipt shall be produced by the master to the shipping master 
within forty-eight hours after his arrival at his port of destination in India. 

(4) Where a seaman or a apprentice dies as aforesaid and the ship proceeds 

P ° rt VL India without Kuching and remaining as aforesaid at a 

and Da^erfr /V* 1 ® Ind,an consular officer does not require the delivery 
efcht h^ lf?! u* pr °P er y f s aforesaid, the master shall, within forty- 

£ !h f 5 h ' S a " lvaI at hls port of destination in India, pay and de¬ 
liver the property to the shipping master at that port. 

i ^ deduction claimed by the master in such account shall not be al¬ 
lowed unless vertified by an entry in the Official log book, and also by such 
other vouchers, if any, as may be reasonably required by ’the shipping 7 mas- 


K «srss:s stArsussexs: rs 

port of destination a certificate to that effect. 


master 4 of shin J\ pa f and d f liver P ro Perty of deceased seamen.—( 1 ) If the 
to taking^ charge of * the°nmn P ? w ‘ th , th ® P rovisi °ns of this Act with respect 
to mS in ?he Lfte p 0P T y ,° f ’ he deacease d seaman or apprentice, or 

the payment or del veTv ^ ^ Pr ° P t r entries relatin « thereto, or to 
property to the f * SUch property - he shall be accountable for such 

sle Sordiigy h Pm8 m8Ster 85 af ° resaid > and sha11 pay a »d deliver the 

whi L 2) J he pr °P er ty may be recovered in the same Court and manner m 
which the wages of seamen may be recovered under this Act. 
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if Jt 5 ' Pr ° Perty ° f deCeased seaman ,eft abroad but not on board ship— 
If any seaman or apprentice on an Indian ship, or engaged in India on L 

other ship the voyage of which is to terminate in India, dies at any pilce 

outside India leaving any money or effects not on board the ship the Indian 

consular officer at or near the place shall claim and take charge of such 

money and other effects (hereinafter referred to as the property of a decease! 
seaman or apprentice). * ueceasea 


1d 6. Dealing with property of deceased seamen.— ( 1 ) An Indian consu’ar 
officer or a shipping master to whom the effects of a deceased seaman ‘or 
apprentice are delivered or who takes charge of such effects under this Act 
may, if he thinks fit, sell the effects, and the proceeds of any such sale shall 
be deemed to form part of the property of the deceased seaman or appren- 

11C6 • 


(2) Before selling any valuables comprised in the said effects, such of¬ 
ficer of shipping master shall endeavour to ascertain the wishes of the next- 
of-kin of the deceased seaman or apprentice as to the disposal of such valu- 
ables and shall, if practicable and lawful, comply with such wishes. 

(3) An Indian consular officer to whom any property of a deceased sea¬ 
man or apprentice is delivered or who takes charge of any such properly 
under this Act shall remit the property to the shipping master at the port of 
engagement of the deceased seaman or apprentice in such manner and shall 
render such accounts in iespect thereof as may be prescribed. 

157. Recovery of wages, etc., of seamen lost with their ship.— (1) Where 
a seaman or apprentice is lost with the ship to which he belongs, the Cen¬ 
tral Government or such officer as the Central Government may appoint® in 
this behalf may recover the wages and the compensation due to him from 
the owner, master or agent of the ship in the same Court and in the same 
manner in which seamen’s wages are recoverable, and shall deal with those 
wages in the same manner as with the wages and compensation due toother 
deceased seamen or apprentices under this Act. 

(2) In any proceedings for the recovery of the wages and compensation, 
if it is shown by some official records or by other evidence that the ship 
has, twelve months or upwards before the institution of the proceeding, left 
any port, she shall, unless it is shown that she has been heard of within 
twelve months after the departure be deemed to have been lost with all 
hands on board either immediately after the time she was last heard of or 
at such later time as the Court hearing the case may think probable. 

[a] For appointment of officers under this section, see S. O. 763, published in 

Gazette of India, 17 3-1962. Pt. II, S. 3 (ii), p. 695. 

158. Property of seamen dying in India.— If a seaman or apprentice dies 
in India and is at the time of his death entitled to a claim from the master 
or owner of the ship in which he has served any effects or unpaid wages, 
the master, owner or agent shall pay and deliver or account for such pro¬ 
perty to the shipping master at the port where the seaman or apprentice was 
discharged or was to have been discharged or to such other officer 1 as the 
Central Government may direct. 

[a] For specification of officers for the purposes of this section, see S. O. 765, 

published in Gazette of India, 19-3-1962, Pt. II, S. 3 (ii), p. 696. 

159. Payment over of property of deceased seamen by shipping master. 
Where any property of a deceased seaman or apprentice is paid or delivered 
to a shipping master, the shipping master, after deducting for expenses in¬ 
curred in respect of that seaman or apprentice or of his property such sums 
as he thinks proper to allow, may— 

(a) pay and deliver the residue to any claimants who can prove lh em “ 
selves to the satisfaction of the said shipping master to be entitled 
thereto, and the said shipping master shall be thereby discharged from 
all further liability in respect of the residue so paid or delivered; or 
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(b) if he thinks fit so to do, require probate or letters of administration or 
a certificate under the Indian Succession Act, 1925, to be taken out, 
and thereupon pay and deliver the residue to the legal representatives 
of the deceased. 

160. Disposal of unclaimed property of deceased seamen.— (1) Where no 
claim to the property of a deceased seamen or apprentice received by a ship- 
p ng master is substantiated within one year from the receipt thereof by 
such shipping master, the shipping master shall cause such property to be 
sold and pay the proceeds of the sale into the public account of India. 

(2) If, after the proceeds of the sale having been so paid, any claim is 
made thereto, then, if the claim is established to the satisfaction of the ship¬ 
ping master, the amount or so much thereof as shall appear to h ; m to be 
due to the claimant, shall be paid to him, and if the claim is not so estab¬ 
lished, the claimant may apply by petition to the High Court, and such 
Court, after taking evidence either orally or on affidavit, shall make such 
order on the petition as shall seem just: 

Provided that, after the expiration of six years from the receipt of such 
property by the shipping master, no claim to such property shall be enter¬ 
tained without the sanction of the Central Government 


uistressed seamen. 

. Relie / and ma *n‘enancc of distressed seamen.—( 1 ) The Indian con- 

u 3t ° r ne , ar the p,ace where " a seam an is in distress shall, on 
. pplication being made to him by the distressed seaman, provide in accord¬ 
ance with the rules made under this Act for the return of that seaman S a 

retUr ° port ' and als0 for the said seaman's necessary clothing and 
maintenance until his arrival at such port. Y 8 

sent to a nron^rl $ha11 not have any ri « bt to be maintained or 

vMed for in The SK" P ° r ‘ eXCeP ‘ ,0 ,he a " d 'he condition, pro- 

or ofbeZfT^ ti CenS e Gov;rnlT, lhan ‘"T™ ‘" curred b * 

were incurred belonged at the time of hS m reSpect ° f whom 

s:j a 

debt.' 0 ,he CCT1,ra ' G ~"‘ ^uZ^orZT 2S££r£*'& 

his becoming a distressed seaman- °i her T n which re sulled in 
the owner or agent shali be entitled to Jointly and severally liable; and 

paid by him to the Central Government in seam an any amount 

such debt, and may apply to the satisfaction^settlement or part settlement of 

necessary of any wagL due to the seaman m S ° mUCh 95 be 

this Act in respect"o/ anT^ktc in acc »rdance with the provisions of 
ship to wheih he belonged at the Time^OThil A ° Wner °u 3gent of lhe 

agent may appiy to the "*“* and 'he owner or 

fry of any wages doe to tha seaman buf hnTp 0 TT h “ may ba »««»- 
& o m the •ean.an any repat^^^^^ 

of sub-secUotf Govern! 
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tbe pr 0 duct j°" of an account of the expenses and proof of payment 
™ by ° r 0I 3 behal£ of or unaer the direction of the Central Government 

w.th the Prima faCie ? V *£ ence that the ex P e nses were incurred in accordance 
with the provisions of this Act by or on behalf of the Central Governmen' 

(7) Any debt which may be due to the Central Government under this 
! ec u tl °" f ma y be recovered by any officer authorised by it in writing in this 
behalf from the person concerned in the same manner as wages are recover- 
able under section 145. 


162. Mode of providing for return of seamen to proper return port._ 

. A S l f aman may be sent to a Proper return port by any reasonable route 
either by sea or land or if necessary by air or partly by any one and partly 
by any other of these modes. 

(2) Provision shall be made for the return of the seaman as to the whole 

of the route if it is by sea or as to any part of the route which is by sea 

by placing the seaman on board an Indian ship which is in want of men to 

make up its complement, or, if that is not practicable, by providing the sea¬ 
man with a passage in any ship. Indian or foreign, or with the money for 
his passage and, as to any part of the route which is by land or air, by pay- 
ing the expenses of his journey and of his maintenance during the journey 
or providing him with means to pay those expenses. 

(3) Where the master of a ship is required under this Part to provide 

for the return of a discharged seaman to a proper return port, the master 

may, instead of providing the seaman's passage or the expenses of his journey 
or of providing the seaman with means to pay his passage or those expenses, 
deposit with the proper officer such sum as that officer considers sufficient 
to defray the expenses of the return of the seaman to a proper return port. 

163. Receiving distressed seamen on ships.— (1) The master of an Indian 
ship shall receive on board his ship and afford passage and maintenance to 
all distressed seamen whom he is required by the Indian consular officer to 
take on board his ship, and shall during the passage provide every such dis¬ 
tressed seaman with accommodation equal to that normally provided for the 
crew of the ship and subsistence, proper to the rank or rating of the said 
distressed seaman. 

(2) The master of a ship shall not be required to receive on board his 
ship a distressed seaman in terms of this section, if the Indian consular of¬ 
ficer is satisfied that accommodation is not and cannot be made available for 
such seaman. 


164. Provisions as to taking distressed seamen on ships.— (1) Where a 
distressed seaman is for the purpose of his return to a proper return port 
placed on board an Indian ship, the Indian consular officer by whom the 
seaman is so placed shall endorse on the agreement with the crew of the 
ship particulars of the seaman so placed on board. 

(2) On the production of a certificate signed by the Indian consular of¬ 
ficer by whose directions any such distressed seamen were received on board, 
specifying the number and names of the distressed seamen and the time when 
each of them was received on board, and on a declaration made by the mas¬ 
ter stating the number of days during which each distressed seaman has re¬ 
ceived subsistence and stating the full complement of his crew and the actual 
number of seamen employed on board his ship and every variation in that 
number, whilst the distressed seamen received maintenance, the master shall 
be entitled to be paid in respect of the subsistence and passage of every sea¬ 
man so conveyed and provided for by him, exceeding the number, if any, 
wanted to make up the complement of his crew, such sum for each day as 
the Central Government may by rules made in this behalf allow. 

165. What shall be evidence of distress.—In any proceeding under this 
Part a certificate of the Central Government or of such officer as the Cen¬ 
tral Government may specify in this behalf to the effect that any seaman 
named therein is distressed shall be conclusive evidence that such seamen is 
distressed within the meaning of this Act. 
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166. Indian consular officer to decide return port to which or route by 
which seaman is to be sent.— If any question arises as to what return port 
a seaman is to be sent in any case or as to the route by which he should 
be sent, that question shall be decided by the Indian consular officer concern¬ 
ed, and in deciding any question under this provision, the Indian consular 
officer shall have regard both to the convenience of the seaman and to the 
expense involved, and also, where that is the case, to the fact that an Indian 
ship which is in want of men to make up its complement is about to pro¬ 
ceed to a proper return port. 

167. Power to make rules with respect to distressed seamen.— The Cen¬ 
tral Government may make rules 3 with respect to the relief, maintenance 
and return to a proper return port of seamen found in distress in any place 
out of India and with respect to the circumstances in which, and the condi¬ 
tions subject to which, seamen may be relieved and provided with passages 
under this Part, and generally to carry out the provisions of this Part re¬ 
lating to distressed seamen. 

[a] For Merchant Shipping (Ditressed Seamen) Rules, 1960, see G.S.R. 1552, pub¬ 
lished in Gaz. of Ind., 31-12-1960, Pt. II, S. 3 (i), page 2054. 


Provisions, health and accommodation. • 

168. Ships to have sufficient provisions and water.— (1) All Indian sh'ps 
and all ships upon which seamen have been engaged shall have on board 
sufficient provisions and water of good quality and fit for the use of the 
crew on the scale specified in the agreement with the crew. 

(2) If any person making an inspection under section 176 finds the pro¬ 
visions or water to be of bad quality and unfit for use or deficient in quan- 
heaha11 Slgn fy in writing to the master of the ship and may, if he 
thinks fit, deta-n the ship until the defects are remedied to his satisfaction. 

, The master shall not use any provisions or water so signified to be 

of bad quality and shall in lieu of such provisions or water, provide other 
proper provisions or water and he shall, if the provisions or water be signi¬ 
fied to be deficient in quantity, procure the requisite quantity of any provi- 
sions or water to cover the deficiency. 

n! T? e • pers0 ? making the inspection shall enter a statement of the re- 

-hiD^L masTpT ^ l0g b °° kl a " d Sha11 ' if he is not the 

nort shall £ a A m 3 report .! hereo£ t0 the shipping master and that ro- 
port shall be admissible in evidence in any legal proceeding. 

l„ ^ 5 l tbe ins P ec tion was made in pursuance of a request by the merri¬ 
ment oVfhV^sT.irVt^ P6rS ° n making the ins P ection certifies in the state- 
Sivolous or vpv ' inspection that the complaint was false and either 

shall be 1 SL rr ° U , S ’..TTu m€mber of the crew who made the request 
one week ^ wages.*° r * elt t0 the owner - out of his wages a sum not exceeding 

(6) The master of the ship and any other person having charge of anv 

sonTakkig 0r the a ins ^ t0 inspection under this sect mn shall give the per- 
• on making the inspection every reasonable facility for the purpose 

<ng cases, thir^^say.-"* ” ^ provisions - 0) either of the foUow- 

(a) a 222. V hG \ 0yage the allowance of any of th e provisions for which 
a seaman has by his agreement stipulated is reduced, or 

(b) if it is shown that any of those provisions are or have .during the 
voyage been bad in quality or unfit for use, 

sba11 * ece ™e by way of compensation for that reduction or bad 
the tlm u ° f lts continuance - sum s in accordance with 
recovera{.!e as m wages. PreSCnbed ’ tC be paid to him add “i°" to, and to be 

Is tried i S n i h0Wn t ° the i atiS f? cti0n of the court before which the case 
tried that any provisions, the allowance of which has been reduced could 

t be P roc ured or supplied in proper quantities, and that proper and equi- 
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valent substitutes were supplied in lieu thereof, the court shall take those 
circumstances into consideration in making an order. 

uri ,. 1 ' 0 ;. foreign-going Indian ship to carry duly certificated cook.—(It 

uV ,h • IT SUCh d3te as the Cen,ral Government may. by notification 

, Je h ff,C,a , Gazette ’ s P ec,f y- evef y I°reign-go : ng Indian ship of such ton- 

Hnf, , n ? ay . b . e P r «- scnbed ^all be provided with, and shall carry, a cook 

duly certificated under this Act. 


(-) The Central Government may make rules specifving the qualifica¬ 
tions experience or sea service which may be required from persons who 
wish to obtain certificates of competency as cooks under this Act, and the 

conditions under which any such certificate may be granted, cancelled or 
suspended. 


1/1. Weights and measures on board.—The master of a ship shall keep 
on board proper weights and measures for determining the quantities of the 
several provisions and articles served out and shall allow the same to be 
used at the time of serving out the provisions and articles in the presence of 
witnesses whenever any dispute arises about the quantities. 


172. Beddings, towels, medicines, medical stores, etc,, to be provided 
and kept on board certain ships.—(1) The owner of every ship of over five 
hundred tons gross shall supply or cause to be supplied to every seaman for 
his personal use. bedding, towels, mess utensils and other articles according 
to such scale as may be prescribed; 3 and different scales may be prescribed 
in respect of different classes of ships. 


(2) All fore:gn-going Indian ships and all home-trade ships of two 
hundred tons gross or more shall have always on board a sufficient supply 
of medicines, medical stores, appliances and first aid equipment suitable for 
diseases and accidents likely to occur on voyages according to such scale as 
may be prescribed. 


(•>) It shall be the dut 3 ' of the port health officer or such other person 
as the Central Government may appoint in this behalf to inspect the medi¬ 
cines. medical stores and appliances with which a ship is required to be pro¬ 
vided. 

(a) For Merchant Shipping (Medicines, Medical Stores and Appliances) Rules, 
1966, see Gaz. of Ind. 15-10-1966. Pt. II. S 3d), p. 1746: and for Seamen 
(Supply of Articles for Personal Use) Rules. 1966, see G S R. 896 published 
in Gaz. of Ind.. 11 6-1966, Pt. II. S. 3 (i), p. 1028. 

173. Certain ships to carry medical officer.— (1) Every foreign-going 
ship carry : ng more than the prescribed number of persons (including the 
crew), shall have on board as part of her complement a medical officer pos¬ 
sessing such qualifications as may be prescribed. 3 

(2) Nothing in this section shall apply to ’’[special trade passenger ship] 
or a pilgrim ship. 

[a] For Merchant Shipping (Carriage of Medical Officers) Rules, 1961. see Gaz. 
of Ind . 29-7-1961. Pt. II. S. 3 (i). p. 1197. 

[b] See footnote fc] under S. 237. 

174. Expenses of medical attendance in case of illness.— (1) If the mas¬ 
ter of an Indian ship, or a seaman or apprentice, receives any hurt or in¬ 
jury or suffers from any illness (not being a hurt, injury or illness due to 
his own wilful act or default or to his own misbehaviour), resulting in his 
be : ng discharged or left behind a' a place other than his proper return port, 
the expenses of providing the necessary surgical and medical advice, attend¬ 
ance and treatment and medicine, and also the expenses of the maintenance 
of the master, seaman or apprentice until he is cured, or dies, or is brought 
back to the port from which he was shipped or other port agreed upon 
after receiving the necessary medical treatment, and of his conveyance to 
that port, and in case of death, the expenses, if any, of his burial or crema- 
tion shall be defrayed by the owner of the ship without any deduction on 
that account from his wages. 
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(2) If the master, seaman or apprentice is on account of any illness or 
injury temporarily removed from his ship, at a port other than his proper 
return port, for the purpose of preventing infection, or otherwise for the 
convenience of the ship, and subsequently returns to Ivs duty, the expenses 
of removal and of providing the necessary surgical and medical advice, at¬ 
tendance and treatment and medicine and of his maintenance while away 
from the ship, shall be defrayed in like manner. 

(3) The expenses of all medicines, and surgical and medical advice,, at¬ 
tendance and treatment, given to a master, seaman or apprentice while on 
board his ship, shall be defrayed in like manner. 

(4) In all other cases any reasonable expenses duly incurred by the 
owner for any master, seaman or apprentice in respect of illness, shall, if 
proved to the satisfaction of the Indian consular officer or a shipping mas¬ 
ter, be deducted from the wages of the master, seaman or apprentice. 

(5) Where any expenses referred to in this section have been paid by 
the master, seaman or apprentice himself, the same may be recovered as if 
they were wages duly earned, and if any such expenses are paid bv the 
Government, the amount shall be a charge upon the ship and may be re¬ 
covered with full costs of suit by the Central Government. 

175. Accommodation for seaman.— ( 1 ) The Central Government may, 
subject to the condition of prev : ous publication, make rules with respect to 
the crew accommodation-' 1 to be provided in ships of anv class specified in 
the rules. 


(2) In particular and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters, 
namely:— 

(a) the minimum space for each person which must be provided in any ship 
to which the rules apply by way of sleeping accommodation for sea¬ 
men and apprentices and the maximum-number of persons by whom 
any specified part of such sleeping accommodation may be used: 

(b) the position in any such ship in which the crew accommodation or any 
part thereof may be located and the standards to be observed in the 
construction, equipment and furnishing of any such accommodation; 

(c) the submission to such authority as may be specified in this behalf of 
plans and specifications of any works proposed to be carried out for 
the provision or alteration of any such accommodation and the auth¬ 
orisation of that authority to inspect any such works; 

(d) the maintenance and repair of any such accommodation and the prohi¬ 
bition or restriction of the use of any such accommodation for pur¬ 
poses other than those for which it is designed; 


(e) the manner as to how ships registered or under construction at the 
commencement of any rules made under this section may be dealt 
w th after such commencement; 

d !!i Cl Y- rUl6S ]*\ ay make different provisions in respect of different 

c }!„« I Ships and in res P ect of crew accommodation provided for different 
Classes of persons. 


b I(f) the fees that may be levied for the survey or inspection of crew 
paces and for scrutiny of plans of crew accommodation spaces and 
tne manner m which such fees may be collected;] 

crew ( acJommnH P t rSOn - 311 inspection under section 176 finds that the 

thTActTe ^n o 1 % insamtary or ,s not » accordance with the provisions of 

he ilf n h . Slgn i f y 11 ln writing to the master of the ship and may if 
tion ^ fU ’ d6tam the Ship unliI the defects are remedied to his sSS’ac- 
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accommodatlon - stor e rooms and catering accommoda- 

t on rf, 7 6 Ti ° l seamen and apprentices, not being accommoda- 

tion which is also used by, or provided for the use of, passengers. 

[a] For International Convention Concerning Crew Accommodation on Board 
Ship (Convention 92 of 1949), see British Shipping Laws, Vol. 8 (Ed. Nagen- 
dra Singh), p. 997; and for that of 1946, ibid. p. 987. For Merchant Shipping 
(Crew Accommodation) Rules, I960, See Gaz. of Ind., I960, Pt II S. 3 (i) Ext 
p. 741. 

[b] Inserted by Merchant Shipping (Amendment) Act. 1983 (12 of 1983) Sec 7 

(18-5-1983). 


176. Inspection by shipping master, etc., of provisions, water, weights 
and measures and accommodation.— A shipping master, surveyor, seamen’s 
welfare officer, port health officer, Indian consular officer or any other of¬ 
ficer at any port duly authorised in this behalf by the Central Government, 
(a) in the case of any ship upon which seamen have been shipped at that 
port, may at any time, and 


(b) in the case of any Indian sh p, may at any time, and if the master or 
three or more of the crew so request, shall, 
enter on board the ship and inspect— 

(i) the provisions and water, 

(ii) the weights and measures, 

(iii) the accommodation for seamen, 

with which the ship is required to be provided by or under this Act and 
also the space and equipment used for the storage and handling of food and 
water and the galley and other equipment used for the preparation and 
service of meals. 


177. Inspection by master of provisions, water and accommodation at 
sea.— The master of an Indian ship which is at sea shall, at least once in 
every ten days, cause an inspection to be made of the provisions and water 
provided for the use of the seamen and apprentices and the crew accommo¬ 
dation. for the purpose of ascertaining whether the same are being maintain¬ 
ed in accordance with the requirements of this Act, and the person making 
the inspection shall enter a statement of the result of the inspection in a 
book specially kept for the purpose. 

Special provisions for the protection of seamen in respect of litigation. 

178. Meaning of serving seaman.— A seaman shall, for the purposes of 
these provisions, be deemed to be a serving seaman during any period com¬ 
mencing on the date of the agreement with the crew and ending thirty days 
after the date on which the seaman is finally discharged from such agree¬ 
ment. 

179. Particulars to be furnished in plaints, etc.— (1) If any person pre¬ 
senting any plant, application or appeal to any court has reason to believe 
that any adverse party is a serving seaman, he shall make a statement ac- . 
cordingly in the plaint, application or appeal. 

(2) If any collector has reason to believe that any seaman who ordi¬ 
narily resides or has property in his district and who is a party to any pro¬ 
ceedings pending before any court is unable to appear therein or is a serv¬ 
ing seaman, the collector may certify the facts to the court. 

180. Notice to be given in case of unrepresented seaman.— (1) If a col¬ 
lector has certified under sub-section (2) of section 179, or if a court has 
reason to believe that a seaman who is a party to any proceeding before the 
court, is unable to appear therein or is a serving seaman, the court shall 
suspend the proceeding and shall give notice thereof to the shipping master: 

Provided that the court may refrain from suspending the proceeding and 
giving the notice— 

(a) if the proceeding is one instituted or made by the seaman, alone or 
conjointly with others, with the object of enforcing a right of pre¬ 
emption, or 
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(b) if the interests of the seaman in the proceeding are, in the opinion of 
the court, either identical with those of any other party thereto and 
adequately represented by such other party, or merely of a formal 
nature. 

(2) If it appears to the court before which any proceeding is pending 
that a seaman though not a party to the proceeding is materially concerned 
in the outcome of the proceeding and that his interests are likely to be pre¬ 
judiced by his inability to attend, the court may suspend the proceeding and 
shall give notice thereof to the shipping master. 

(3) If on receipt of a notice under sub-section (1) or sub-section (2), the 
shipping master certifies to the court, that the seaman is a serving seaman, 
the court shall thereupon postpone the proceeding in respect of the seaman 
for such period as it thinks fit: 

Provided that if by reason of the continued absence of the seaman the 
question of any further postponement of the proceeding in respect of the 
seaman arises, the court shall in deciding the question have regard to the 
purposes of the provisions of this Act conferring special protection on sea¬ 
man in respect of litigation. 

(4) If the shipping master either certifies that the seaman is not for the 
time being a serving seaman or fails within two months from the date of the 
receipt of the notice under sub-section (1) or sub-section (2) as the case may 
be, to certify that the seaman is a serving seaman, the court may, if it 
thinks fit, continue the proceeding. 

181. Power to set aside decrees and orders passed against serving sea¬ 
man.— (1) Where in any proceeding before a court, a decree or order has 
been passed against any seaman while he was a serving seaman, the seamen, 
or if he dies while he is a serving seaman, his legal representative, may 
apply to the said court to have the decree or order set aside, and if ihe 
court after giving an opportunity to the opposite party of being heard, is 
satisfied that the interests of justice require that the decree or order should 
be set aside as against the seaman, the court shall subject to such conditions, 
if any, as it thinks fit to impose, make an order accordingly, and may, if it 
appears that any opposite party in the proceeding has failed to comply with 
the provisions of sub-section (1) of section 179, award, subject to such con¬ 
ditions as it thinks fit to impose, damages against such opposite party. 

(2) The period of limitation for an application under sub-section (1) 
shall be sixty days from the date on which the seaman first ceases to be a 
serving seaman after the passing of the decree or order, or where the sum¬ 
mons or notice was not duly served on the seaman in the proceeding in 
wWch the decree or order was passed, from the date on which the applicant 
had knowledge of the decree or order whichever is later; and the provisions 
of section 5 of the Indian Limitation Act, 1908, shall apply to such applica¬ 
tions. 


(3) Where the decree or order in respect of which an application under 
sub-section (1) is made is of such a nature that it cannot be set aside as 
against the seaman only, it may be set aside as against all or any of the 
parties against whom it was made. 


(4) Where a court sets aside a decree or order under this section, it shall 
appoint a day for proceeding with the suit, appeal or application as the case 
may be, in respect of which the decree or order was passed. 

182 * Modification of law of limitation where seaman is a party.— I n com- 

Indian t'f? ? provided in the foregoing provisions or in the 
for ^v L f tatl ° n A i Ct ’ 1908: ° r m other law for the time being in force 
for ^ smt > a PP eal or application to a court to which a seaman is a party’ 


Section 181 

nan Application under for setting aside ex 
, order °f maintenance cannot be dis¬ 
missed merely because it is made under 
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Cal 244 : 1971 CriLJ 817. 



|Ss IS.,-188) [The] Merchant Shipping Act, 1958 

the period or periods during which the seaman has been a serving seaman 

the d f «te h of S h?rri n , h h S 4 dl S? W , Hlle He was 3 Servin * seaman - 'he period f.om 
he date of his death to the date on which his next-of-kin was first inform¬ 
ed. by the shipping master or otherwise, of his death, shall be excluded: 

Provided that this section shall not apply in the case of arv suit, appeal 
or application instituted or made with the object of enforcing a right of pre¬ 
emption except in such areas and in such circumstances as the Central Gov¬ 
ernment may, by notification in the Official Gazette, specify in this behalf. 


183. Reference in matters of doubt to shipping masters.— If any court 
is in doubt whether, for the purposes of section 180 or section 181. a seaman 
is or was at any particular time or during any particular period a serving 
seaman, it may refer the question to the shipping master, and the certificate 
of the shipping master shall be conclusive evidence on the question. 


Provisions for the protection of seamen in respect of other matters 
181. Facilities for making complaints.— If a seaman or apprentice states 
to the master that he desires to make a complaint to : '[a Judicial Magistral 
of the f rst class or a Metropolitan Magistrate, as the case may be] or other 
proper officer*’ against the master or any of the crew, the master shall,— 

(a) if the ship is then at a place where there is a [a Judicial Magistrate of 
the first class or a Metropolitan Magistrate, as the case may be.] or 
other proper officer, as soon after such statement as the service of the 
ship will permit, and 

(b) if the ship is not then at such place, as soon after her first arrival at 
such place as the service of the ship will permit, 

allow the compla : nant to go ashore or send him ashore under proper protec¬ 
tion so that he may be enabled to make the complaint. 

[a] Substituted for the words "a magistrate” by the Merchant Shipping (Amend¬ 
ment) Act. 1983 (12 of 1983), S. 17 and the Sch.. item 5. 

[b] For officers designated for the purposes of this section, see S O. 768, published 
in Gaz. of Ind , 17-3-1962. Pt II, S. 3 (ii). p. 697. 


185. Assignment or sale of salvage invalid.— Subject to the provisions of 
this Act, an assignment of salvage payable to a '■eaman or apprentice made 
prior to the accruing thereof shall not bind the person making the same, and 
a power-of-attorney or authority for the receipt of any such salvage shall not 
be irrevocable. 

18(i. No debt recoverable till end of voyage.— A debt incurred by any 
seaman after he has engaged to serve shall not be recoverable until the ser¬ 
vice agreed for is concluded. 

187. Seamen's property not to be detained.— (1) Any person who receives 
or takes into his possession or under his control any money or other property 
of a seaman or apprentice shall return the same or pay the value thereof 
when required by the seaman or apprentice subject to deduction of such 
amounts as may be justly due to him from the seaman or apprentice in 
respect of board or lodging or otherwise. 

(2) Where a [a Judicial Magistrate of the first class or a Metropolitan 
Magistrate as the case may be] imposes a fine for a contravention of this sec¬ 
tion, he may direct the amount of such money or the value of the property 
subject to such deduction as aforesaid, if any. or the property itself to be 
forthwith paid or delivered to the seaman or apprentice. 

[a] Substituted for the words "a magistrate" by the Merchant Shipping (Amend¬ 
ment) Act. 1983 (12 of 1983). S. 17 and the Schedule item 6. 

188. Prohibition against solicitation by lodging house keepers.— No per¬ 
son shall, while a ship is at any port or place in India— 

(a) solicit a seaman or apprentice to become a lodger at the house of any 

person letting lodgings for hire; or 

(b) take out of the ship any property of the seaman or apprentice except 
under the direction of the seaman or apprentice and with the permis- 
sion of the master. 
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189. Ship not to be boarded without permission before seamen leave.— 
Where a ship has arrived at a port or place in India at the end of a voyage 
and any person, not being in the service of the Government or not being 
duly authorised by law for the purpose, goes on board the ship without the 
permission of the master before the seamen lawfully leave the ship at the end 
of their engagement or are discharged (whichever happens last), the master 
of the ship may take such person into custody and deliver him up forthwith 
to a police officer to be taken before a [a Judicial Magistrate of the first class 
or a Metropolitan Magistrate as the case may be,) to be dealt with according 
to the provisions of this Act. 

[a] Substituted for the words "a magistrate" by the Merchant Shipping (Amend¬ 
ment) Act, 1983 (12 of 1983). S. 17 and the Schedule item 7. 


Provisions as to discipline 

190. Misconduct endangering life or ship.— No master, seaman or ap¬ 
prentice belonging to an Indian ship, wherever it may be, or to any other 
ship, while in India, shall knowingly— 

(a) do anything tending to the immediate loss or destruction of, or serious 
damage to, the ship, or tending immediately to endanger the life of, or 
to cause injury to any person belonging to or on board the ship; or 

(b) refuse or omit to do any lawful act proper and requisite to be done 
by him for preserving the ship from immediate loss, destruction or 
serious damage or for preserving any person belonging to or on board 
the ship from danger to life or from injury. 

ga ff ed 91 ^H D n Serti0n ^ abSCnCe without ,oave - (D No seaman lawfully en- 
gaged and no apprentice— 

(a) shall desert his ship; or 

(b) shall neglect or refuse, without reasonable cause, to join the ship or 

o proceed to sea in his ship or be absent without leave at anytime 
within twenty-four hours of the ship’s sailing from a port either at the 
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chan consular officer or any other officer 1 at any port duly authorised in this 
behalf by the Central Government, that the ship is unseaworthy. 

[a] For authorised officers see S O. 761, Gaz. of Ind., 17-3-1962, Pt. II, S. 3 (ii), 
p. 696 

192. Power to suspend deserter's certificate of discharge.— If it is shown 
to the satisfaction of a proper officer that a seaman has deserted his ship or 
has absented himself without leave and without sufficient reason from his 
ship or from his duty, the proper officer shall forthwith make a report to 
that effect to the Director-General who may thereupon direct that the sea¬ 
man’s certificate of discharge or continuous certificate of discharge shall be 
withheld for such period as may be specified in the direction. 

193. Conveyance of deserter or imprisoned seaman on board ship.— (1) If 
a seaman or apprentice deserts his ship or is absent without leave and with¬ 
out sufficient reason from his ship or from his duty, the master, any mate, the 
owner or agent of the owner of the ship may, without prejudice to any other 
action that may be taken against the seaman or apprentice under this Act, 
convey him on board his ship and may for that purpose cause to be used such 
force as may be reasonable in the circumstances of the case. 

(2) If, either at the commencement or during the progress of any voyage, 
a seaman or apprentice engaged in an Indian ship commits outside India, the 
offence of desertion or absence without leave or any offence against discipline, 
the master, any mate, the owner or agent of the owner may, if and so far as 
the laws in force in the place will permit, arrest him without first procuring 
8 warrant. 

(3) No person shall convey on board or arrest a seaman or apprentice on 
improper or insufficient grounds. 

(4) Where a seaman or apprentice is brought before a court on the ground 
of desertion or of absence without leave or of any offence against discipline, 
and the master or the owner, or his agent, so requires, the court, may, in lieu 
of committing and sentencing him for the offence, cause him to be conveyed 
on board his ship for the purpose of proceeding on the voyage, or deliver 
him to the master or any mate of the ship or the owner or his agent, to be 
by them so conveyed, and may in such case order any costs and expenses 
properly incurred by or on behalf of the master or owner by reason of the 
conveyance to be paid by the offender and, if necessary, to be deducted from 
any wages which he has then earned or by virtue of his then existing en¬ 
gagements may afterwards be earned. 

194. General offences against discipline.— A seaman lawfully engaged or 
an apprentice shall be guilty of an offence against discipline if he commits 
any of the following acts, namely:— 

(a) if he quits the ship without leave after her arrival at her port of deli¬ 
very and before she is placed in security: 

(b) if he is guilty of wilful disobedience to any lawful command or neg¬ 
lect of duty; 

(c) if he is guilty of continued wilful disobedience to lawful commands or 

continued wilful neglect of duty; 

(d) if he assaults the master or any other officer of the ship; 



Section 194 

(1) Essence of old S. 103 (iv) is assault — 
Conviction under Cacutta Police Act. S. 68 
— Trial under Merchant Shipping Act. Sec¬ 
tion 103 (iv) on same facts is barred. A 1927 
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(e) if he combines with any of the crew to disobey lawful commands or 
to neglect duty or to impede the navigation of the ship or retard the 
progress of the voyage; 

(f) if he wilfully damages his ship or commits criminal misappropriation or 

breach of trust in rc-spect of, or wilfully damages any of, her stores 
or cargo. 

195. Smuggling of goods by seamen or apprentices.— (1) If a seaman 
lawfully engaged or an apprentice is convicted of an offence of smuggling 
any goods whereby loss or damage is occasioned to the master or owner of 
the ship, he shall be liable to pay to that master or owner a sum sufficient 
to re-imburse the loss or damage and the whole or a part his wages may be 
retained in satisfaction on account of that liability without prejudice to any 
other remedy. 

(2) If a seaman lawfully engaged is convicted of an offence of smuggling 
opium, hemp or any other narcotic drug or narcotic, the Director-General 
may direct that the seaman’s certificate of discharge or continuous certificate 
of discharge shall be cancelled or shall be suspended for such period as may 
be specified in the direction. 

• 

196. Entry of offences in official logs.— If any offence within the meaning 
of this Act of desertion or absence without leave or aga’nst discipline is com¬ 
mitted, or if.any act of misconduct is committed for which the offender’s 
agreement imposes a fine and it is intended to enforce the fine,— 

(a) an entry of the offence or act shall be made in the official log book 
and signed by the master, the mate and one of the crew; and 

(b) the offender, if still in the ship, shall, before the next subsequent arrival 
of the ship at any port, or, if she is at the time in port, before her 
departure therefrom, be furnished with a copy of the entry and have 
the same read over distinctly and audibly to him and may thereupon 
make such reply thereto as he thinks fit; and 

(C) a emrvha e vL° f h a ^ ° f If* entry having been 50 finished and the 
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master shall, if required, cause the same to be produced in any legal proceed- 

(3) Such copy, if purporting to be so made and certified as aforesaid 

snail, in any legal proceeding relating to such desertion, be admissible in evi- 
dence. 


199. Facilities for proving desertion in proceedings for forfeiture of 
wages.— ( 1 ) Whenever a question arises whether the wages of any seaman or 
apprentice are forfeited for desertion from a ship, it shall be sufficient for 
the person insisting on the forfeiture to show that the seaman or apprentice 
was duly engaged in or belonged to the ship, and either that he left the ship 
before the completion of the voyage or engagement or, if the voyage was to 
terminate in India and the ship has not returned, that he is absent from her 

and that an entry of his desertion has been duly made in the official log 
book. 

(2) The desertion shall thereupon, so far as relates to any forfeiture of 
wages under th s Part, be deemed to be proved, unless the seaman or appren¬ 
tice can produce a proper certificate of discharge or can otherwise show to 
the satisfaction of the court that he had sufficient reasons for leaving his 
ship. 

200. Application of forfeitures.— (1) Where any wages or other property 
are under this Act forfeited for desertion from a ship, they shall be applied 
towards reimbursing the expenses caused by the desertion to the master or 
the owner of the ship, and subject to that reimbursement, shall be paid to 
the Central Government. 

(2) For the purposes of such reimbursement the master or the owner or 
his agent may, if the wages are earned subsequent to the desertion, recover 
them in the same manner as the deserter could have recovered them if not 
forfeited; and the court in any legal proceeding relating to such wages may 
order them to be paid accordingly. 

201. Decision of questions of forfeiture and deduction in suits for 
wages.— Any question concerning the forfeiture of or deductions from the 
wages of a seaman or apprentice may be determined in any proceeding law¬ 
fully instituted with respect to those wages, notwithstanding that the offence 
in respect of which the question arises, though by this Act made punishable 
by imprisonment as well as forfeiture, has not been made the subject of any 
criminal proceeding. 

202. Payment of fines imposed under agreement to shipping master.— 
(1) Every fine imposed on a seaman for any act of misconduct under this 
agreement shail be deducted and paid over as follows, namely:— 

(a) if the offender is discharged at any port or place in India and the of¬ 
fence and such entries in respect thereof as aforesaid are proved to the 
satisfaction of the shipping master before whom the offender is dis¬ 
charged, the master or owner shall deduct such fine from the wages of 
the offender and pay the same over to such shipping master; and 
.(b) if the seaman is discharged at any port or place outside India and the 
offence and such entries as aforesaid are proved to the satisfaction of 
the Indian consular officer, by whose sanction he' is so discharged, the 
fine shall thereupon be deducted as aforesaid, and an entry of such de¬ 
duction shall then be made in the official log book, if any, and signed 
by such officer and on the return of the ship to India, the master or 
owner shall pay over such fine to the shipping master before whom the 
crew is discharged. 

(2) An act of misconduct for which any such fine has been inflicted and 
paid shall not be otherwise punishable under the provisions of this Act. 
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(3) The proceeds of all fines received by a shipping master under this 
section shall be utilised for the welfare of seamen in such manner as the 
Central Government may direct. 3 

[a] See S. O. 3357, published in Gaz. of Ind., 30-10-1965, Pt. II, Sec. 3 (ii), p. 3540, 
for direction about transfer of already deposited as well as amounts to be 
deposited in future to Seafarers’ Welfare Fund. 

203. Seaman or apprentice not to be enticed to desert— No person shall 
by any means whatever persuade c-c attempt to persuade a seaman or ap¬ 
prentice to neglect or refuse to join or proceed to sea in or desert from his 
ship, or otherwise to absent himself from his duty. 

204. Deserters not to be harboured.— No person shall harbour or secrete 
a seaman or apprentice who has wilfully neglected or refused to join or has 
deserted from his ship, knowing or having reason to believe the seaman or 
apprentice to have so done. 

205. Stowaways and seamen carried under compulsion.— (1) No person 
shall secrete himself and go to sea in a ship without the consent of either 
the owner, agent or master or of a mate, or of the person in charge of the 
ship or of any other person entitled to give that consent. 

(2) Every seafaring person to whom the master of a ship is under the 
authority of this Act or any other law compelled to take on board and con¬ 
vey and every person who goes to sea in a ship without such consent as afore¬ 
said shall, so long as he rema : ns in the ship, be subject to the same laws and 
regulations for preserving discipline and to the same fines and punishments 
for offences constituting or tending to a breach of discipline as if he were a 
member of, and has signed the agreement with, the crew. 

(3) The master of any Indian ship arriving at any port or place in or 
outside India and the master of any ship other than an Indian ship arriving 
at any port or place in India shall, if any person has gone to sea on that ship 
without the consent referred to in sub-section (1), report the fact in writing 
to the proper officer as soon as may be after the arrival of the ship. 

206. Procedure where seaman not shipped in India is imprisoned on com¬ 
plaint of master or owner.— If any seaman engaged outside India is imprison¬ 
ed on complaint made by or on behalf of the master or owner of the ship 
or for any offence for which he has been sentenced to imprisonment for a 
term not exceeding one month, then- 


fa) while such imprisonment lasts no person shall without the previous 
sanction in writing of the Central Government or of such officer as it 
may specify in this behalf, engage in India any person to serve as a 
substitute for. such seaman on board the ship; and 
(b) the Central Government or such officer as it may specify in this behalf 
may tender such seaman to the master or owner of the ship in which 
he is engaged to serve, and if such master or owner, without assign¬ 
ing reasons satisfactory to the Central Government or to such officer 
as aforesaid, refuses to receive him on board may require such master 
or owner to deposit in the local shipping office_ 

(i) the wages due to such seaman and his money and other property 


(u) such sum as may, in the opinion of the Central Government or 
such officer as aforesaid, be sufficient to defray the cost of the pass¬ 
age of such seaman to the port at which he was shipped according 
to the scale of costs usual in the case of distressed seamen. 

Sea “ an “ 0t ShipPed in todia wh ° * 

any ofjrnce foTwhtT l T* u™* 1 engaged outside India is imprisoned for 
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gagement is at an end, his services are required on board his ship, any magis¬ 
trate may, at the request of the master or owner or his agent, cause the sea¬ 
man to be conveyed on board the ship for the purpose of proceeding on the 
voyage or to be delivered to the master or any mate of the ship or to the 
owner or his agent to be by them so conveyed, notwithstanding that the 
period for which he was sentenced to imprisonment has not terminated. 


208. On change of master, documents to be handed over to successor — 
(1) If during the progress of a voyage the master of any Indian ship is re¬ 
moved or superseded or for any other reason quits the ship and is succeeded 
m the command by some other person, he shall deliver to his successor the 
various documents relating to the navigation of the ship and the crew thereof 
which are in his custody. 


(2) Such successor shall immediately on assuming the command of the 
-->hip enter in the official log book a list of the documents so delivered to him. 

209. Transmission of documents on transfer of seaman from one ship to 
another. Where a seaman is transferred under his agreement from one ship 
to another, the master of the ship from which the seaman is transferred shall, 
as soon as practicable, transmit to the master of the other ship all documents 
in his possession relating to the seaman. 


210. Leaving behind in India of seaman or apprentice engaged abroad.— 
(1) The master of a ship shall not discharge at any place in India a seaman 
or apprentice engaged outside India unless he previously obtains the sanction 
in writing of such officer as the Central Government appoints in this behalf; 
hut such sanction shall not be refused when the seaman or apprentice is dis¬ 
charged on the termination of his service. 


(2) Subject to the provisions contained in sub-section (1), the sanction 
under that sub-section shall be given or withheld at the discretion of the offi¬ 
cer so appointed, but whenever it is withheld, the reasons for so withholding 
it shall be recorded by him. 

211. Deserters from foreign ships.— ( 1 ) Where it appears to the Central 
Government that due facilities are or will be given by the Government of 
any country outside India for recovering and apprehending seamen who desen 
from Indian ships in that country, the Central Government may, by notifica¬ 
tion in the Official Gazette, stating that such facilities are or will be given, 
declare that this section shall apply to seamen belonging to ships of such 
country, subject to such limitations or conditions as may be specified in the 
notification. 

(2) Where this section applies to seamen belonging to ships of any country 
and a seaman deserts from any such ship, when within India, any court that 
would have had cognizance of the matter if the seaman or apprentice had 
deserted from an Indian ship shall, on the application of a consular officer of 
that country, aid in apprehending the deserter and for that purpose may, 
on information given on oath, issue a warrant for his apprehension and on 
proof of the desertion order him to be conveyed on board his ship or delivered 
to the master or male of his ship or to the owner of the ship or his agent to 
be so conveyed and any such warrant or order may be executed accordingly. 

Official logs 

212. Official logs to be kept and to be dated.— (1) An official log shall 
be kept in the prescribed form in every Indian ship except a home-trade ship 
of less than two hundred tons gross. 

(2) The official log may, at the discretion of the master or owner, be kept 
distinct from or united with the ordinary ship’s log so that in all cases the 
spaces in the official log book be duly filled up. 

213. Entries in official log books how and when to be made.— (1) An 

entry required by this Act in the official log book shall be made as soon a* 
possible after the occurrence to which it relates, and, if not made on the 
same day a* that occurrence, shall be made and dated so as to show the date 
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of the occurrence and of the entry respecting it and if made in respect of an 
occurrence happening before the arrival of the ship at her final port of dis¬ 
charge, shall not be made more than twenty-four hours after that arrival. 


(2) Save as otherwise provided in this Act, every entry in the official log 
book shall be signed by the master and by the mate or some other member 


of the crew and also— 


(a) if it is an entry of injury or death, shall be signed by the medical offi¬ 
cer on board, if any; and 

(b) if it is an entry of wages due to or the property of a seaman or appren¬ 
tice who dies shall be signed by the mate and by some member of the 
crew besides the master. 


(.1) Every entry made in an official log book in the manner provided by 
this Act shall be admissible in evidence. 


214. Entries required to be made in official log books.— (1) The master 
of a ship for which an official log is required shall enter or cause to be en¬ 
tered in the official log book the following matters namely:— 

(a) every conviction by a legal tribunal of a member of his crew and the 
punishment inflicted; 

(b) every offence committed by a member of his crew for which it is in¬ 
tended to prosecute or to enforce a forfeiture or exact a fine, together 
with such statement concerning the reading over of that entry and con¬ 
cerning the reply (if any) made to the charge as is by this Act requir¬ 
ed; 

(c) every offence for which punishment is inflicted on board and the punish¬ 
ment inflicted; 

(d) a report on the quality of work of each member of his crew, or a state¬ 
ment that the master declines to give an opinion thereon with state¬ 
ment of his reasons for so declining; 

(e) every case of illness, hurt or injury happening to a member of the crew 
with the nature thereof and the medical treatment adopted (if any); 

(f) every case of death happening on board and the cause thereof, together 

with such particulars as may be prescribed; 

(g) every birth happening on board, with the sex of the infant, the names 
of the parents and such other particulars as may be prescribed; 

(h) every marriage taking place on board with the names and ages of the 
parties; 

(i) the name of every seaman or apprentice who ceases to be a member of 

the crew otherwise than by death, with the place, time, manner and 
cause thereof; 

(j) the wages due to any seaman or apprentice who dies during the voyage 

and the gross amount of all deductions to be made therefrom; 

(k) the money or other property taken over of any seaman or apprentice 
who dies during the voyage; 

(l) any other matter which is to be or may be prescribed for entry in the 

official log. 


(2) The master of every such ship, upon its arrival at any port in India 
• or at such other time and place as the Central Government may with respect 
to any ship or class of ships direct, shall deliver or transmit, in such form as 
the Director-General may specify, a return of the facts recorded by him in 
respect of the birth 3 of a child, or the death of a person on board the ship to 
the Director-General. 


(3) (a) The Director-General shall send a certified copy of such of the 
returns received by him under sub-section (2) as relate to citizens of India to 
such officer as may be specified 11 in this behalf by the Central Government 
Wd such officer shall cause the same to be preserved in such manner as may 
be specified m this behalf , by the Central Government. * 
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with respect to the person concerned, registered under any law °n force fo? 
the time being relating to the registration of births and deaths. 

[a] Such information has to be transmitted to the Director-General of Shipping 
within 48 hours of the ship’s arrival at first port of call after the occurrence- 

fKl v V" 3 P ubl,shed in Gaz - °f Ind.. 29-9-1962. Pt. II, Sec. 3 (ii), p 3148 

[b] For specification of such officers in States and Union territories for transmis¬ 
sion of the information for preservation as a permanent record see S O 2318 
in Gaz. of Ind., 15-7-1967, Pt. II. Sec. 3 (ii). p. 2319 This notification super- 
sedes all previous notifications in this behalf. 

215. Offences in respect of official logs.— ( 1 ) An official log book shall be 

Kept m the manner required by this Act, and an entry directed by this Act 

o be made therein shall be made at the time and in the manner directed by 
this Act. J 


(-) No person shall make or procure to be made or assist in making any 
entry in any official log book in respect of any occurrence happening pre¬ 
viously to the arrival of the ship at her final port of discharge more than 
twenty-four hours after such arrival. 


216. Delivery of official logs to shipping masters.— The master of every 
ship for which an official log book is required to be kept under this Act 
shall, within forty-eight hours after the sh : p’s arrival at her final port of 
destination in India or upon the discharge of the crew, whichever first hap¬ 
pens, deliver the official log book of the voyage to the shipping master before 
whom the crew is discharged. 

217. Official logs to be sent to shipping master in case of transfer of ship 
or loss. (1) If for any reason the official log ceases to be required in respect 
of an Indian ship, the master or owner of the ship shall, if the ship is then 
in India within one month, and if she is elsewhere within six months, after 
the cessation, deliver or transmit to the shipping master at the port to which 
the ship belonged the official log book duly completed up to the time of ces¬ 
sation. 


(2) If a ship is lost or abandoned, the master or owner thereof shall, if 
practicable and as soon as possible, deliver or transmit to the shipping master 
at her port of registry the official log book duly completed up to the time of 
the loss or abandonment. 

National Welfare Board for Seafarers 

218. Functions of National Welfare Board for Seafarers.— (1) The Cen¬ 
tral Government may, by notification in the Official Gazette, constitute an 
advisory board to be called the National Welfare Board for Seafarers (here¬ 
inafter referred to as the Board) for the purpose of advising the Central 
Government on the measures to be taken for promoting the welfare of sea¬ 
men (whether ashore or on board ship) generally and in particular the fol¬ 
lowing:— 

(a) the establishment of hostels or boarding and lodging houses for sea¬ 
men; 

(b) the establishment of clubs, canteens, libraries and other like amenities 
for the benefit of seamen; 

(c) the establishment of hospitals for seamen or the provision of medical 
treatment for seamen; 

(d) the provision of educational and other facilities for seamen. 

(2) The Central Government may make rules 3 providing for— 

(a) the composition of the Board and the term of office of members there- 
of: 

(b) the procedure to be followed in the conduct of business by the Board; 

(c) the travelling and other allowances payable to members of the Board; 

(d) the levy of fees payable by owners of ships at such rates as may be 
prescribed (which may be at different rates for different classes of ships) 
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for the purpose of providing amenities to seamen and for taking other 
measures for the welfare of seamen; 

(e) the procedure by which any such fees may be collected or recovered and 
the manner in which the proceeds of such fees, after deduction of the 
cost of collection, shall be utilised for the purpose specified in clause (d). 

[a] For National Welfare Board for Seafarers Rules, 1963, see G.S.R. 1187, pub¬ 
lished in Gazette of India, 13-7-1963, Pt. II, S. 3 (i), p. 1358. 


PART VIII 

PASSENGER SHIPS 
Survey of passenger ships 

219. Application of Part.— This Part applies only to sea-going passenger 
ships fitted with mechanical means of propulsion, but the provisions of this 
Part relating to a [speciai trade passenger ships) shall not apply— 

(a) to any such sh'p not carrying more than thirty unberthed passengers; 
or 

(b) to any such ship not intended to carry b [special trade passengers] to cr 
from any port or place in India. 

[a] See footnote (a) under S. 237. 

(b] See footnote (b) under S. 237. 


220. No ship to carry passengers without a certificate of survey.— (1) 

No ship shall carry more than twelve passengers between ports or places in 
India or to or from any port or place in India from or to any port or place 
outside India, unless she has a certificate of survey under this Part in force 
and applicable to the voyage on which she is about to proceed or the service 
on which she is about to be employed : 


Provided that nothing in this section shall apply to any ship which has 

b AT?* cert,fi , cat ?, under sec tion 235, unless it appears from the certi¬ 
ficate that it is inapplicable to the voyage on which the ship is about to pro- 
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222. Fees in respect of survey.— Before a survey under this Part is com¬ 
menced. the owner, agent or master of the ship to be surveyed shall pay to 
such officer as the Central Government may appoint in this behalf— 

(a) a fee calculated on the tonnage of the ship according to the prescribed 
rates: 

(b) when the survey is to be made in any port of survey other than Bom¬ 
bay. Calcutta or Madras, such additional fee. in respect of the expense 
(if any) of the journey of the surveyor to the port as the Central Gov¬ 
ernment may by order direct. 

223. Declaration of survey.— When a survey under this Part is com¬ 
pleted, the surveyor making it shall forthwith, if satisfied that he can with 
propriety do so, deliver to the owner, agent or master of the ship surveyed a 
declaration of survey in the prescribed form conta ning the following particu¬ 
lars, namely: 

(a) that the hull and machinery of the ship are sufficient for the service in¬ 
tended and in good condition: 

(b) that the equipment of the ship is in such condition and that the certifi¬ 
cates of the master, mates, engineers or engine-drivers and of the radio 
telegraphy operators, are such, as are required by this Act or any 
other law for the time being in force and applicable to the ship; 

(c) the time (if less than one year) for which the hull, mach nery and equip¬ 
ment of the ship will be sufficient; 

(d) the voyages nr class of voyages on which, as regards construction, ma¬ 
chinery end equipment, the ship is in the surveyor’s opinion fit to ply; 

(e) the number of passengers which the ship is in the opinion of the sur¬ 
veyor, fit to carry, distinguishing, if necessary, between the respective 
numbers to be carried on the deck and in the cabins and in different 
parts of the deck and cabins; the number to be subject to such condi¬ 
tions and variations, according to the time of year, the nature of the 
voyage, the cargo carried or other circumstances as the case requires; 
and 

(f) any other prescribed particulars. 

224. Sending of declaration hy owner, agent or master to Central Govern¬ 
ment.— ( 1 ) The owner, agent or master to whom a declaration of survey is 
given shall, within fourteen days after the date of the receipt thereof, send 
the declaration to such officer as the Central Government may appoint in til's 
behalf. 

(2) If the owner, agent or master fails to do so, he shall forfeit a sum 
not exceeding five rupees for every day during which the sending of the 
declaration is delayed and shall pay any sum so forfeited on the delivery of 
the certificate of survey. 

225. Grant of certificate of survey by Central Government.— (1) Upon 
receipt of a declaration of survey, the Central Government shall, if sabsfied 
that the provisions of this Part have been complied with, cause a certificate, 
in duplicate, to be prepared and delivered, through such officer at the port at 
which the ship was surveyed as the Central Government may appoint in this 
behalf, to the owner, agent or master of the ship surveyed, on h's applying 
and paying the sums (if any) mentioned in section 224 as payable on the 
delivery of a certificate. 

(2) A certificate granted under this section shall be in the prescribed form, 
shall contain a statement to the effect that the provisions of this Part wit 
respect to the survey of the sh : p and the transmission of the declaration o 
survey in respect thereof have been complied with; and shall also set forth 

(a) the particulars concerning the ship which clauses (c), (d) and (e) of sec¬ 
tion 223 require the declaration of survey to contain; and 

(b) any other prescribed particulars. 

226. Power of Central Government to order a second survey.— (I) If a 
surveyor making a survey under this Part refuses to give a declaration o 
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survey under section 223 with regard to any ship or gives a declaration with 
which the owner or agent or master of the ship surveyed is dissatisfied, the 
Central Government may, on the application of the owner, agent or master, 
and the payment by him of such fee, not exceeding twice the amount of the 
fee for the previous survey, as the Central Government may require, direcc 
any other surveyor to survey the ship. 

(2) The surveyor so directed shall forthwith survey the ship, and may, 
after the survey, either refuse to give a declaration or give such declaration 
as under the circumstances seems to him proper, and his decision shall, save 
as otherwise provided in this Act, be final. 

227. Duration of certificates of survey.— (1) A certificate of survey 
granted under this Part shall not be in force— 


(a) after the expiration of one year from the date of issue; or 

(b) after the expirat : on of the period, if less than one year, for which the 
hull, boilers, engines or any of the equipment have been stated in the 
certificate to be sufficient; or 


(c) after notice has been given by the Central Government to the owner, 
agent or master of the ship to which the certificate relates that the 
Central Government has cancelled or suspended it. 


(2) If a passenger ship is absent from India at the time when her certi¬ 
ficate expires the provisions of this Part relating to certificate of survey 
shall not be deemed to be contravened unless she first begins to ply with 
passengers after her next return to India. 

228. Cancellation or suspension of certificate of survey by Central Gov¬ 
ernment.— (1) Any certificate of survey granted under this Part may be 
cancelled or suspended by the Central Government if it has reason to be¬ 
lieve— 


(a) that the declaration by the surveyor of the sufficiency of the hull, boi¬ 
lers, engines or any of the equipment of the ship has been fraudulent¬ 
ly or erroneously made; or 


(b) that the certificate has otherwise been issued upon false or erroneous 
information. 


(2) Before any certificate of survey is cancelled or suspended under sub¬ 
section (1), the holder of the certificate shall be given a reasonable opportu¬ 
nity of showing cause why the certificate should not be cancelled or sus¬ 
pended, as the case may be: 

Provided that this sub-section shall not apply where the Central Gov¬ 
ernment is satisfied that for some reason to be recorded in writing it is not 
reasonably practicable to give to the holder of the certificate an opportunity 
of showing cause. 

229. Alterations in ships subsequent to grant of certificate of survey, 
and additional surveys.— (1) The owner, agent or master of a sh ; p in respect 
of which a certificate of survey granted under this Part is in force, shall, as 
soon as possible after any alteration is made in the ship’s hull, equipment or 
machinery which affects the efficiency thereof or the seaworthiness of the 
sh'P give written notice to such person as the Central Government may di¬ 
rect containing full particulars of the alteration. 

(2) If the Central Government has reason to believe that since the mak¬ 
ing of the last declaration of survey in respect of a ship— 

(a) any such alteration as aforesaid has been made in the hull, equipment 
or machinery of the ship; or 

(b) the hull, equipment or machinery of the ship have sustained any in¬ 
jury or are otherwise insufficient; 

the Central Government may require the ship to be again surveyed to such 
extent as itjmay think fit, and, if such requirement is not complied with, 
may cancel any certificate of survey issued under this Part in respect of the 
said ship. 
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v „v 23 p P ° Wer *®. require de,ivery of expired or cancelled certificate of sur- 
\cy. Every certificate of survey granted under this Part which has expir- 

fhp r ! aS , b ^ en cancelled or suspended, shall be delivered to such person as 
the Central Government may direct. 


231. Certificate of survey to be affixed in conspicuous part of ship— 
I he owner or master of every ship for which a certificate of survey has 
been granted under this Part shall forthwith, on the receipt of the certificate 
cause one of the duplicates thereof to be affixed, and kept affixed so long 
as the certificate remains in force and the ship is in use on some conspicu¬ 
ous part of the ship where it may be easily read by all persons on board 
thereof. 


23— Ship not to carry passengers in contravention of Act.—(1) No ship 
on any voyage shall carry or attempt to carry passengers in contravention 
of section 220 or shall have on board or in any part thereof a number of 
passengers which is greater than the number set forth in the certificate of 
survey as the number of passengers which the ship or the part thereof is 
fit to carry on that voyage. 

(2) If the master or any other officer of any ship which carries or at¬ 
tempts to carry passengers in contravention of section 220 is a licensed pilot, 
he shall be liable to have his licence as a pilot cancelled or suspended for 
such period as the Central Government may, by order, specify. 

Keeping order in passenger ships. 

233. Offences in connection with passenger ships.—(1) If, in the case of 
a ship for which a certificate of survey has been granted under this Part,— 

(a) any person being drunk or disorderly has been on that account refused 
admission thereto by the owner or any person in his employ and, after 
having the amount of his fare (if he has paid it) returned or tendered 
to him, nevertheless persists in attempting to enter the ship; 

(b) any person being drunk or disorderly on board the ship is requested 
by the owner or any person in his employ to leave the ship at any 
place in India at which he can conveniently do so, and after having 
the amount of his fare (if he has paid it) returned or tendered to him, 
does not comply with the request; 

(c) any person on board the ship after warning by the master or other 
officer thereof, molests or continues to molest any passenger; 

(d) any person having gone on board the ship at any place and being re¬ 
quested, on account of the ship being full, by the owner or any per¬ 
son in his employ to leave the ship, before it has departed from that 
place, and having had the amount of his fare (if he has paid it) re¬ 
turned or tendered to him, does not comply with that request; 

(e) any person travels or attempts to travel in the ship without first pay¬ 
ing his fare and with intent to avoid payment thereof; 

(f) any person on arriving in the ship at the place for which he has paid 
his fare knowingly and wilfully refuses or neglects to quit the ship; 

(g) any person on board the ship fails when requested by the master or 
other officer thereof either to pay his fare or to exhibit such ticket 
or other receipt, if any, showing the payment of his fare as is usually 
given to persons travelling by and paying fare for the ship; 

he shall be guilty of an offence under this sub-section. 

(2) No person on board any such ship shall wilfully do or cause to be 
done anything in such a manner as to obstruct or injure any part of the 
machinery or tackle of the ship or to obstruct, impede or molest the crew 


Section 232 

(1) Causing death by rash or negligent act 
— Overloading of ship — Submersion of load 
line — Sending unseaworthy ship to sea — 
Held, it was wrong to attribute to the ap¬ 
pellant the acting master the alleged negli¬ 


gence of overloading resulting in loss of 
lives and therefore conviction under Sec¬ 
tion 304-A Penal Code was set aside. (1978) 
1 MalayanLJ 259. (Case under (Malayan) 
Sabah Merchant Shipping Ordinance No. 11 
of 1960). 
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or any of them in the navigation or management of the ship or otherwise in 
the execution of their duty on or about the ship. 

(3) The master or other officer of any such ship and all persons called 
by him to his assistance may, without warrant, detain any person who com¬ 
mits any offence under this section and whose name and address are un¬ 
known to the master or officer and convey the offender with all convenient 
despatch before the a [nearest Judicial Magistrate of the first class or the 
Metropolitan Magistrate as the case may be] to be dealt with according to 
law. 

[a] Substituted for the words "nearest magistrate” by the Merchant Shipping 
(Amendment) Act, 1983 (12 of 1983), S. 17 and the Schedule item 8 (18-5-1983). 


234. Power to exclude drunken passengers from passenger ships.— The 
master of any passenger ship may refuse to receive on board thereof any 
person who by reason of drunkunness or otherwise is in such a state, or mis¬ 
conducts himself in such a manner, as to cause annoyance or injury to pas¬ 
sengers on board, and if any such person is on board, may put him on shore 
at any convenient place; and a person so refused admittance or put on shore 
shall not be entitled to the return of any fare he has paid. 


235. Ships with certificates of survey or certificates of partial survey 
granted outside India.— (1) When a ship requires to be furnished with a 
certificate of survey under this Part and the Central Government is satisfied- 

fa) by the production of a certificate of survey that the ship has been of¬ 
ficially surveyed at a port in a country outside India; 

(b) that the requirements of this Act are proved by that survey to have 
been substantially complied with; and 

(c) that certificates of survey granted under this Part are accepted in such 
country in lieu of the corresponding certificates required under the 
laws in force in that country; 


the Central Government may, if it thinks fit, dispense with any further sur- 
ve y of the ship in respect of the requirements so complied with, and give a 
certificate which shall have the same effect as a certificate given after sur¬ 
vey under this Part. 

~ J. 2 > ^ he , n th f ? entral Government has, by notification in the Official 
Gazette, declared that it is satisfied that an official survey at a port in a 

th^rp* 7 ° U Slde , In< ? 3 u s P ecified in the declaration is such as to prove that 
the requirements of this Act have been substantially complied with anv 

power to discent G ° vernment in this b ^half may exercise the 

renfrs/rt ' Vl u h 3 * Urvey 30(3 t0 give a certi ^cate conferred on the 

a valid Sr?"? f 7 sub ‘ section H) in the case of any ship furnished with 
a valid certificate of survey granted at such port. 

The Provisions of sub-section (1) shall be applicable in the case of 

““ S Parlial ^ including XJg 
ceraucates. as if they were ships furnished with like certificates granted it 

of the’central n Govern S m 6 .“'d “ft** '2 ' he modita ‘i°n ‘hat “he powers 
any person apprised * 

;=sr 

for the safety of life at sea. d th P rovislons to be made 

ss- tttsr;. 

<a> totaSiT 1 Pla “ S 31 WMCh ' 3nd lHe mannCr ta suf veys are 


"A” In the citations stands for AIR 
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(b) the requirements as to construction, machinery, equipment and marking 
of sub-division load lines, which are to be fulfilled by ships generally 
or by any class of ships in particular before a declaration of survey 
may be granted; 

(c) survey of sh ; ps by two or more surveyors; 

(d) the duties of the surveyor making a survey and, where two or more 
surveyors are employed, the respective duties of each of the surveyors 
employed; 

(e) the form in which declarations of survey and certificates of survey 
under this Part are to be made and the nature of the particulars to be 
stated therein respectively; 

(f) the rates according to which the fees payable in respect of surveys are 

to be calculated in the case of all or any of the ports of survey; 

(g) the closing of, and keeping closed, the openings in ships’ hulls and in 
water-tight bulk-heads; 

(h) the securing of, and keeping in place and the inspection of contrivances 
for closing any such openings as aforesaid; 

(i) the operation of mechanisms of contrivances for closing any such open¬ 

ings as aforesaid and the drills in connection with the operation there¬ 
of; and 

(j) the entries to be made in the official log book or other record to be 

kept of any of the matters aforesaid. 

[a] For Merchant Shipping (Form of Passenger Ships’ Survey Certificates) Rules, 
1964, see Gaz. of Ind., 11-4-1964, Pt. II, S. 3 (ii), p. 629, and for Merchant 
Shipping (Construction and Survey of Passenger Ships) Rules. 1981—See 
GSR. 446 (E), dt. 21-7-1981. Published in Gaz. of India. 27-7-1981 Pt. II, 
S. 3 (i), Ext., p. 1362. This is in Supersession of Unberthed Passengers 
(Availability of Space Order, 1953 and Indian Merchant Shipping (Construc¬ 
tion and Survey of Passenger Steamers) Rules, 1956. 


“[Special trade passenger ships] and pilgrim ships. 

237. Ports or places where '’[special trade passengers] or pilgrims may 
embark or be discharged.— (1) Neither r [a special trade passenger ship] nor 
a pilgrim ship shall depart or proceed from or discharge b [special trade pas¬ 
sengers] or pilgrims, as the case may be, at any port or place within India 
other than a port or place appointed in this behalf by the Central Govern¬ 
ment for “[special trade passenger ships] or pilgrim ships, as the case may 
be. 

(2) After a ship has departed or proceeded on a voyage from a port or 
place so appointed, a person shall not be received on board as d [a special 
trade passenger] or pilgrim, as the case may be, except at some other port 
or place so appointed. 

[a] Substituted for the words "unberthed passenger ships'’ by the Merchant Ship¬ 
ping (Amendment) Act, 1976 (69 of 1976), S. 2. 

[b] Substituted for the words "unberthed passengers", Ibid. 

[c] Substituted for the words "an unberthed passenger ship”, Ibid. 

[d] Substituted for the words "an unberthed passenger”. Ibid. 

238. Notice to be given of day of sailing.— (1) The master, owner or 
agent of a [a special trade passenger ship] or a pilgrim sh'p so departing or 
proceeding shall give notice to an officer appointed in this behalf by he 
Central Government that the ship is to carry “[special trade passengers] or 
pilgrims and of her destination and of the proposed time of sailing. 


(2) The notice shall be given— 

(a) in the case of a [a special trade passenger ship,] not less than twenty- 

four hours before that time; . 

(b) in the case of a pilgrim ship at the original port of de Pf*"*'“ jj 
India, and in any other case at the first port at which she touches in 
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India, not less than three days, and at all other ports not less than 
twenty-four hours, before that time. 

[a] See footnote [c] under S. 237 supra. 

[b] See foot note [b] under S. 237 supra. 

239. Power to enter on and inspect ship.— After receiving the notice 
under section 238 the officer appointed under that section or a person auth¬ 
orised by him in this behalf shall be at liberty at all times to enter on the 
ship and inspect her and her fittings and the provisions and stores on board. 

240. Ship not to sail without certificates A and B.— a [(l) A ship intend¬ 
ed to carry special trade passengers between ports or places in India shall 
not commence a voyage from any port or place appointed under sub-sec. (1) 
of section 237, unless the master holds certificates to the effect mentioned in 
sections 241 and 242. 

(1A) A ship intended to carry special trade passengers from or to a port 
or place in India to or from a port or place outside India shall not com¬ 
mence a voyage from any port or place appointed under sub-s. (1) of section 
237, unless the master holds— 

(i) a passenger ship safety certificate; 

(ii) an exemption certificate; 

(iii) a special trade passenger ship safety certificate; 

(iv) a special trade passenger ship space certificate; and 

(v) a certificate referred to in section 242.) 

(2) The customs Collector whose duty it is to grant a port clearance for 
the ship shall not grant it b [unless the master holds the appropriate certifi¬ 
cate for the voyage specified in sub-section (1), or as the case may be in sub¬ 
section (IA).] 

[a] Substituted for sub-section (1) by Merchant Shipping (Amendment) Act, 1976 
(69 of 1976), S. 4 (9) (1-12-1976). 

[b] Substituted for the words "unless the master holds the aforesaid certificates" 
ibid. S. 4 (b). 

a [241. Contents of certificate A.— (1) The first of the certificates refer¬ 
red to in sub-section (1) of section 240 (hereinafter called certificate A) shall 
be in the prescribed form and contain such particulars as may be prescribed. 

(2) In particular and without prejudice to the generality of the forego¬ 
ing power, certificate A shall contain the following statements and particulars, 
namely:— 

(i) that the ship is seaworthy; 

(ii) that the ship is properly equipped, fitted and ventilated;. 

(iii) the number of special trade passengers (he ship is certified to carry; 
and 

(iv) such other particulars as may be prescribed. 

(3) Certificate A shall remain in force for a period of one year from the 
date of issue or for such shorter period as may be specified therein.] 

[a] Substituted by Merchant Shipping Act, 1976 (69 of 1976), S. 5 (1-12-1976). 

242. Contents of certificate B.— The second of the certificates (herein¬ 
after called certificate B) shall be in the prescribed form and shall state- 

fa) the voyage which the ship is to make, and the intermediate ports (if 
any) at which she is to touch; 

(b) that she has the proper complement of officers and seamen; 

a [(c) that the master holds— • • 

(i) a certificate of survey and certificate A; or 

(ii) a passenger ship safety certificate accompanied by an exemption 

- . certificate, a special trade passenger ship safety certificate and a 

special trade passanger ship space certificate; or 

(iii) a nuclear passenger ship safety certificate;] 

II, ,' d) that has on board such number of medical officers licensed in the 
,no.r-, prespr !u e ^ manner and Slich n «mber of attendants, if any, as may be 
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(e) ‘/hp l°r» d ' fU !/ f" d P “ re water over and above what is necessary for 
the crew, and the other things (if any) prescribed for ^specia/trade 

passenser ships] or pilgrim ships, have been placed on boJrd of the 

quality prescnbed. properly packed, and sufficient to supply the 

l? K ia ,K tra ? e passen 8 ers l or pilgrims on board during the voyage 
which the ship is to make (including such detention in quarantine as 
may be probable) according to the prescribed scale; 

(f) in the case of c [a special trade passenger ship,] if the ship is to make 
a voyage in season of foul weather specified as such in the rules made 
under section 262, and to carry upper-deck passengers, that she is 
furnished with substantial bulwarks and a double awning or with othei 
sufficient protection against the weather; 

(g) in the case of c [a special trade passenger ship,] the number of cabin and 

lspecial trade passengers] embarked at the port of embarkation; 

(h) such other particulars, if any, as may be prescribed for b [special trade 
passenger ships] or pilgrim ships, as the case may be. 

[a] Substituted by Merchant Shipping Act, 1976 (69 of 1976), S. 6 (1-12-1976). 

[b] See foot note [a] under S. 237 supra. 

[c] See foot note [c] ibid. 

|d] See foot-note [b] ibid. 

OBJECTS AND REASONS 

tinnl ail o S /i S o'J an ^ o;7 The S hanges in sec ' u cate would - in the 0356 of nuclear ships 
tions 241. 242 and 244 are of a consequen- have the same effect as a passenger ship 

1 n ?K U I e , and are intended t0 make it safety certificate would have, in the case of 
clear that for the purposes of the said sec- non-nuclear passenger ships.—S O R. 1966 
tions. a nuclear passenger ship safety certi- Act. 


243. Officers entitled to grant certificates.— The person by whom certi- 
ficate A and certificate B are to be granted shall be the officer appointed 
under section 230 who is hereinafter referred to as the certifying officer. 

244. Survey of ship.— After receiving the notice required by sec. 238, 
the certifying officer may, if he thinks fit, cause the ship to be surveyed at 
the expense of the master or owner by a surveyor, who shall report to him 
whether the ship is, in his opinion, seaworthy and properly equipped, fitted 
and ventilated for the service on which she is t<> be employed: 

J [Provided that he shall not cause a ship holding a valid certificate re¬ 
ferred to in sub-clause (i) or sub-clause (ii) or sub-clause (iii) of clause (c) 
of section 242 to be surveyed unless, by reason of the ship having met with 
damage or having undergone alterations, or on other reasonable grounds, he 
considers it likely that she may be found unseaworthy or not properly 
equipped, fitted or ventilated for the service on which she is to be employ¬ 
ed.] 

[a] Substituted by the Merchant Shipping (Amendment) Act, 1976 (69 of 1976), 
S. 7 (1-12-1976). 


245. Discretion as to grant of certificate B.— (1) The certifying officer 
shall not grant a certificate B if he has reason to believe that the weather 
conditions are likely to be adverse or that the ship has on board any cargo 
likely from its quality, quantity or mode of stowage to prejudice the health 
or safety of the a [special trade passengers] or pilgrims. 

(2) Save as aforesaid and subject to the provisions of sub-section (3), it 
shall be in the discretion of the certifying officer to grant or withhold the 
certificate, and when he withholds the certificate, the reasons for so doing 
shall be communicated to the person concerned. 

(3) In the exercise of that discretion that officer shall be subject to the 
control of the Central Government or of such authority as the Central Gov¬ 
ernment may appoint in this behalf. 

[a] See footnote [b] under S. 237 supra. 

246. Copy of certificate A to be exhibited.— The master or owner shall 
post up in a conspicuous part of the ship, so as to be visible to the persons 
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on board thereof, a copy of certificate A granted under this Part in respect 
of the ship and shall keep that copy so posted up as long as it is in force. 

247. "[Special trade passengers] or pilgrims to be supplied with prescrib¬ 
ed provisions.— (1) The master of b [a special trade passenger ship] or any 
contractor employed by him for the purpose shall not, without reasonable ex¬ 
cuse, the burden of proving which shall lie upon him, omit to supply to any 
C [special trade passenger] the prescribed allowance of food, fuel and water, 
and the master of a pilgrim ship, or any contractor employed by him for the 
purpose shall not, without reasonable excuse, the burden of proving which 
shall lie upon him, omit to supply to any pilgrim the prescribed allowances 
of food and of water as required by the provisions of this Part. 

(2) Where, under the terms of the ticket issued to d [a special trade pas¬ 
senger,] he is not entitled to the supply of food by the master or owner or 
agent of the ship, sub-section (1) shall, in the case of such passenger, have 
effect as if the reference to "food” in that sub-section were omitted. 

[a‘] See foot note [b] under S. 237 supra. 

[b] See foot note [c] ibid. 

[c] Substituted for the words "unberthed passenger” by (Amendment) Act, 1976 
(69 of 1976), S. 2. 

[d] See foot note [d] under S. 237 supra. 


248. Number of passengers on board not to exceed that allowed by or 
under (his Part.— (1) a [A special trade passenger ship] or a pilgrim ship shall 
not carry a number of '’[special trade passengers] or pilgrims, which is 
greater than the number allowed for the ship by or under this Part. 

(2) Any officer authorised in this behalf by the Central Government may 
cause all b [special trade passengersl or pilgrims over and above the number 
allowed by or under this Part to disembark, and may forward them to any 
port at which they may have contracted to land, and recover the cost of so 
forwarding them from the master, owner or agent of the ship as if the cost 
were a fine imposed under this Part, and a certificate under the hand of 
that officer shall be conclusive proof of the amount of the cost aforesaid. 

[a] See foot note [c] under S. 237 supra. 

[b] See foot note [b] Ibid. 


J 4 . 9 ,- [ f. pe 4 c,a J trad * P assen Ber] or pilgrim not to be landed at a place 
aoen^ ?"r H he has extracted to land.- No master, owner or 

SE* h SpCCia i e passenger shi P] or a pilgrim ship shall land any 
or P niaeI ^ or pilgrim at 30 y P°rt or place other than the port 

ed S land mtes ^ w?*' "*** PaSSenger] ° r pilgrim have 

ea to land, unless with his previous consent, or unless the landing is made 

necessary by perils of the sea or other unavoidable accident 

[a] See foot note (c) under S. 247 supra. 

[b] See foot note [c] under S. 237 supra. 


a fsnecial tHTT ding passengers b y In **n consular officers.- (1) If any 
[special trade passenger] from a ship which is on a voyage from anv nort 

«ny port'or Sce o^iSiTdLtSp° U, t r y " k eglect or de,au ’> ° f Ms ■>< 

that officer a written " ? ? val of the passenger gives to 

thereafter to his orioinai 5?? ? *° fo ? vard the passenger within six weeks 
that period! 0 ® destmat mn and forwards him accordingly within 

to't 0 / b V he “ y ° f 80 Indian Con “ 
any compensation for loss of passage 6 U ™ ° f hlS passage mone y or t0 

[a] See foot note [c] under S. 247 supra. 
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expense's ST ”?* fi ”ID AH 

cl the forwarding of t^ngerlo hf S VT1 

SSsSHS 

(2) In any proceeding for the recovery of that H#>ht a 
mg to be under the hand of the Indian con uar oticJ 
cumstances of the catte and the total amount of the expenses sh?b ortaa' 

were Z'Zu°‘re‘t am ° U " 1 ° f * ta <* '*>’ “! S.~ 

252. Ship not to make voyage in contravention of contract.—The mas 
er, owner or agent of a [a special trade passenger ship] or a pilgrim shin 

5®“ , n ® tl ° the ™«e than by reason of perils of the sea or other unavoidable 
accident, allow the ship to touch at any port or place in contravention of 
any express or implied contract or engagement with the b [special trade nas 

“tta/whTh ,h’a, h reSPeC ' ,0 ' he V ° yag£ WhiCh ">e stip'wa^fnrake 

JJiment w« If m 386 7 aS t0 occupy ' whether «>e contract or en- 

gagement was made by public advertisement or otherwise 

[a] See foot note [c] under S. 237 supra. 

[b] See foot note [b] Ibid. 

T . if/ Informat *on to be sent to ports of embarkation and discharge.- (1) 
The officer appointed by the Central Government in this behalf at any port 

Ind ‘ a 31 ? h ,i Ch 5(3 Spedal trade passen « er ship] or a pilg"! 
ship touches or arrives shall send any particulars which he may deem im- 

W^l TrTde g 6 Ispecial . ) trade passenger ship] or pilgrim ship, and the 
E p f P Tk 1 u r pdgrims carr,ed therein - to the officer at the 
P a ° JjL T Wh ! ch the f hip commenced her voyage, and to the officer 
or 21 P or place within India where the Special trade passengers] 
or pilgrims or any of them embarked or are to be discharged 

(2) The officer aforesaid may go on board any ship referred to in sub- 
section (i) and inspect her in order to ascertain whether the provisions of 
thus Act as to the number of '(special trade passengers] or pilgrims and othei 
matters have been complied with. 

[a] See foot note [c] under S. 237 supra. 

[b] Substituted for the words "unberthed passenger ship" by the Merchant 
Shipping (Amendment) Act, 1976 (69 of 1976), S. 2 (1-12-1976) 

[c] See foot note [b] under S. 237 supra. 


254. Reports etc., under section 253 to be admissible in evidence.—In 
any proceeding for the adjudication of any penalty incurred under this Part, 
any document purporting to be a report of such particulars as are referred 
to in sub-section (1) of section 253, or a copy of the proceedings of any 
court of justice duly authenticated, and also any like document purporting 
to be made and signed by an Indian consular officer shall be received in evi¬ 
dence, if it appears to have been officially transmitted to any officer at or 
near the place where the proceeding under this Part is held. 

a[ * . • • • j 

[a] Heading "special provisions relating lo unberthed passenger ships'* omitted 
by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), S. 8 (1-12-1976). 

255. Destination of ship, time of sailing etc., to be advertised.— (1) The 
master, owner or agent of a (a special trade passenger ship] departing or pro¬ 
ceeding from any port or place in India appointed in this behalf by the Cen¬ 
tral Government under sub-section (1) of section 237 shall issue at such port 
or place in the prescribed manner an advertisement containing the particulars 
required to be stated in the notice under sub-section (1) of section 238; and 
such advertisement shall be issued before such reasonable and sufficient in¬ 
terval as may be prescribed before the date of sailing of any such ship from 
such port or place. 


[The] Merchant Shipping Act, 1958 (S 256j 46$ 

(2) The Central Government may, by order in writing, exempt any 
class of ships from the operation of sub-section (1). 

b [(3) The master, owner or agent of any ship which is intended to sail 
on a voyage as a pilgrim ship from any port or place in India shall, before 
advertising such ship for the conveyance of pilgrims or offering to convey 
any pilgrim by such ship or selling or promising or permitting any person 
to sell a passenger ticket to any pilgrim for conveyance by such ship, sup¬ 
ply to the officer appointed in this behalf (hereinafter referred to as the pil¬ 
grim officer) at the port or place from which the ship is to commence the 
voyage, and at each port or place in India at which she is to touch for the 
purpose of embarking pilgrms, full particulars as to the name, tonnage and 
age of the ship, the maximum number of passage tickets of each class to be 
issued, the maximum price of each class of passage tickets, the probable 
date on which the ship is to'sail from that port or place, the ports, if any, 
at which she is to touch, the place of her destination, and the probable date 
of her arrival thereat. 

(4) The master, owner or agent of the ship shall supply to the pilgrim 
officer, within three days from the date of demand, such further information 
in regard to the matters mentioned in sub-section (3) as that officer may in 
writing demand from him. 

(5) (a) The master, owner or agent of the ship shall advertise at such 
port or place and in such manner as may be prescribed— 

(i) the place of dest’nation of the ship, 

(ii) the price of each class of passage tickets which shall not be in excess 
of the price communicated to the pilgrim officer under sub-section (3), 
and 


(iii) the provisional date of sail'ng from that port or place. 

(b) The master, owner or agent of the ship shall also advertise the final 
date of sailing not less than fifteen days before such date. 

(6) No master, owner or agent shall— 

(a) without reasonable cause, the burden of proving which shall lie upon 
him, fail or refuse to supply any particulars or information which he 
is by or under this section required to supply or supply false parti¬ 
culars or information; or 


(b) advertise any ship for the conveyance of pilgrims, or offer to convey 
pilgrims by any ship, or sell or promise or permit any person to sell 
passage tickets to pilgrims for conveyance by any ship, without having 
first supplied the particulars required by sub-section (3) and in ac¬ 
cordance with the provisions of that sub-section (3); or 

(c) advertise a price for passage tickets at the port place in excess of the 
price communicated to the pilgrim officer under sub-section (3)- or 

(d) offer to convey pilgrims by any ship from any port or place in India 
or sell or promise or permit any person to sell passage tickets to pil¬ 
grims for conveyance by a ship from any such port or place without 

ters in snecifi V ed in re , qUired by daUSe {a) of sub-section (5). the mat- 
ters specified in that clause; or 


fix 1X',r y f Pe ,r n ,0 SeU any pi,grim «»y Passase ticket a. 
under sul-t^ZQ)t <» ^ pilgr,m officer 

[a] See footnote [c] under S. 237 supra. 

[b] Inserted by Amendment Act, 1976 (69 of 1976). S. 9 (1-12-1976) 

■ M 6 * SI ! ip t lakin * additional passengers at intermediate place.— ar m i xr 
any Special trade passenger ship] performing a voyage between ports or 
places in India takes additional ^special trade passengers! • on board at 
intermediate port or place the master shall obtain from the certify^ offlcS 
[or such other officer as the Central Government may appoint in this behalf 1' 
a f that P° rt or P lace a supplementary certificate stating— half " 

(a) the number of ^special trade passengers] so taken on board; and 
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(b) that food, fuel and pure water over and above what is necessary for 
the crew, and the other things, if any, prescribed for the ship, have 
been placed on board, of the quality prescribed, properly packed and 
sufficient to supply the r [special trade passengers] on board during the 
voyage which the ship is to make (including such detention in quaran¬ 
tine as may be probable) according to the scale for the time being 
prescribed : 


Provided that, if the certificate B held by the master of the ship states 
that food, fuel and pure water over and above what is necessary for the crew, 
and the other things, if any, prescribed for her, have been placed on board,’ 
of the quality prescribed, properly packed and sufficient to supply the full 
number of C [special trade passengers] which she is capable of carrying, the 
master shall not be bound to obtain any such supplementary certificate, but 
shall obtain from the certifying officer an endorsement on the certificate B 
showing the number of passengers taken on board, and the number of passen¬ 
gers discharged, at that port or place. 

e [(2) In either of the following cases, namely:— 

(a) if after a pilgrim ship has departed or proceeded on her voyage any 
additional pilgrims are taken on board at a port or place within India 
appointed under this Part for the embarkation of pilgrims, or 

(b) if a pligrim ship upon her voyage touches or arrives at any such port 
or place, having previously received on board additional pilgrims at any 
port or place outside India, 

the master shall obtain a fresh certificate B from the certifying officer or such 
other officer as the Central Government may appoint in this behalf at that 
port or place, and shall make an additional statement specifying the number 
and the respective sexes of all the additional pilgrims.] 

[a] Section 256 renumbered as sub-section (1) thereof by Merchant Shipping (Am- 


b 

c 

d 


endment) Act, 1976 (69 of 1976), S. 10 (a) (1-12-1976). 

See foot note <b) under Section 253 Supra. 

See foot note (b) under Section 237 Supra. 

Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), Section 


10 (a) (1-12 1976). 


fe] Inserted Ibid. S. 10 (b) (1-12-1976). 


257. Statements concerning passengers.— (1) The master of a (a special 
trade passenger ship] departing or proceeding on a voyage from a port or 
place in India to a port or place outside India shall sign a statement in dup¬ 
licate, specifying the number and the respective sexes of all the •’[special trade 
passengers,] and the number of the crew, and shall deliver both copies to the 
certifying officer, r [or such other officer as the Central Government may ap¬ 
point in this behalf] who shall thereupon, after having first satisfied himself 
that the entries are correct, countersign and return to the master one copy of 
the statement. 

(2) In either of the following cases, namely:— 

(a) if after the ship has departed or proceeded on such a voyage any addi¬ 
tional ‘’[special trade passengers] are taken on board at a port or place 
within India appointed under this Part for the embarkation of b [special 
trade passengers; ] or 

(b) if the ship upon her voyage touches or arrives at any such port or 
place, having previously received on board additional '’[special trade 
passengers] at any port or place outside India; 

the master shall obtain a fresh certificate to the effect of certificate B from 
the certifying officer c [or such other officer as the Central Government may 
appoint in this behalf] at that port or place, and shall make an additional 
statement specifying the number and the respective sexes of all the additional 
passengers. 

d [(3) The master of every pilgrim ship departing or proceeding from any 
port or place in India shall sign a statement in duplicate in the prescribed 
form specifying the total number of all the pilgrims embarked and the num- 
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ber of pilgrims of each sex embarked and the number of the crew and such 
other particulars as may be prescribed and shall deliver both copies to the 
certifying officer or such other officer as the Central Government may appoint 
in this behalf at the port or place and such officer shall thereupon, after 
having first satisfied himself that the entries are correct, countersign and re¬ 
turn to the master one copy of the statement. 

(4) The master of every pilgrim ship arriving at any port or place in 
India at. which it may be intended to discharge pilgrims, shall, before any 
pilgrims disembark, deliver a statement signed by him specifying the total 
number of all the pilgrims on board and the number of pilgrims of each sex 
and the number of the crew, and such other particulars as may be prescrib¬ 
ed to the certifying officer or such other officer as the Central Government 
may appoint in this behalf at the port or place.]. 

[a] See footnote (c) under S. 237 Supra. 

[b] See footnote (b) under S. 237 Supra. 

[c] Inserted by Merchant Shipping (Amendment) Act. 1976 (69 of 1976), S. 11 (a) 

(1-12-1976). 

[d] Inserted Ibid by S. 11 (b) (1-12-1976). 


br 8 ' ?? a * h °, f ^ special trade passengers] on voyage.— (1) The master of 
anj (special trade passenger ship] performing a voyage between ports or 
places in India, shall, on arrival at her port of destination, notify to the certi- 
K?*, U ? ° th f r ° mcer as the Central Government may appoint in 

nsL; i ^ date and supposed ca use of death of every C [special trade 
passenger] who may die on the voyage. 

between^ ? S ^ cial * rade passen « er ) ship performing a voyage 

in u-ritfnJ ? ? 10 India and 3 port or place outside India, shall note 

St the date and In s ° T ^ additi ? nal statement referred to in section 
who m J i supposed cause of death of any Special trade passenger] 

SaceSf deshnahon T" 30(3 sha11 * when the ship arrives at her port 0 J 
des * ,natl0n or at any port or place where it may be intended to land 

the statement 6 pa “ engers ’J and befor c any passenger leaves the ship, produce 
(a) where such port or place is in India, to the certifying officer or such 

t-SSfSS «««- “ - - 

s^rxr,r : ' d r *5 

port “r - <<—Tor^ 

(a) 'other officer"^ the Centrat Go]emm ,* t certlfylnB offlc ‘ ,r ° r such 
«>. where such port or ptaTLoSe M™^ 

rKi S e 6 footnote under S. 237 Supra, 
r 1 e Ce footnote (b ) under S. 253 Supra. 
l5|_ See footnote (c) under S. 247 Supra 

‘ ] Merciumt (Amendment) Act, m 8 „ « IK8) , ^ „ 

“A’' In the citations stands for AIR — 
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have on board as part of her complement at least one medi-_ 

cal officer possessing such qualifications as may be prescribed. 

(2) Every ship carrying "‘[special trade passengers] and crew exceeding 
one housand in number shall, in addition to a medical officer, have on board 
as part of her complement such number of medical attendants as may be pre¬ 
scribed. 


(3) Every ship carrying ^special trade passengers] shall be provided with 
a hospital with such medical stores and equipment as may be prescribed. 

h [(4) (a) Every pilgrim ship carrying pilgrims and crew not exceeding one 
thousand in number shall have on board a medical officer possessing such 
qualifications as may be prescribed, and. if the number of pilgrims and crew 
earned exceeds one thousand,, a second medical officer similarly qualified and 
also jn all cases such medical attendants as may be prescribed. 


(b) A medical officer of every pilgrim ship shall perform such duties and 
functions, keep such diaries and submit such reports or other returns as may 
be prescribed. 


(c) No medical officer or attendant on a pilgrim ship shall charge any 
pilgrim on such ship for his services.] 
fa] See footnote (b> under S. 237 Supra. 

[b] Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1970), S. 19 
(I-12-I970). 


260. Bringing passengers from foreign port in excess of authorised num¬ 
ber prohibited.— No owner, agent or master of ^special trade passenger ship} 
shall carry or cause to be carried from any port or place outside India to* any 
port or place in India a number of passengers greater than— 

(a) the number allowed for the ship by or under this Part, or 

(b) the number allowed by the licence or certificate, if any. granted in 
respect of the ship at her port or place of departure, whichever num¬ 
ber is less. 

[a] See footnote (c) under S. 247 Supra. 


261. Passenger welfare cess.— (1) With effect, from such date as the Cen-* 
tral Government may by notification in the Official Gazette r specify, there 
shall be levied on the passage money paid by every passenger carried by 
^special trade passenger ship] departing or proceeding from any port or place 
in India a cess to be called the passenger welfare cess at such rate not ex¬ 
ceeding five per cent, of the passage money as the Central Government may, 
by notification in the Official Gazette, specify, and different rates may be spe¬ 
cified in respect of different classes of passengers and voyages. 

(21 The passenger welfare cess shall be collected by the owner or char¬ 
terer of the ^[special trade passenaer ship] or the agent of the owner o* 
charterer as an addition to the passage money., and shall, after deduction 
such costs of collection, if any, as the Central Government may determine, 
be paid to such authority as the Central Government may specify. 

(3) The proceeds of the passenger welfare cess shall, after due appropna- 
tion made by Parliament by law, be utilised for the purpose o provi 
amenities to passengers travelling by ^special trade passenger ship.) 

Explanation.— In this section, "passage money” means the total a™ 01 ® 
of all charges of whatever nature payable by a passenger in respect 

carriage on ^special trade passenger ship.) and includ es the navSle 

for provision of food on board the ship, but does not include the cess payanie 

undor this section. 

[a] See footnote (c) under S. 237 Supra. 

[b] See footnote (b) under S. 253 Supra, 

[c] See footnote (a)' under S 247 Supra. 

a [26lA. Bunks to be provided for passengers.— 
passenger ship making a voyage the duration of which, 
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stances, may extent to seventy-two hours or more shall provide for each 
passenger on board a bunk of the prescribed size and particulars. ] 

[a] Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), Section 14 
(1-12-1976). 

*[261B. Space to be provided for passengers when bunks are not provid¬ 
ed^— Every special trade passenger ship mak : ng a voyage th* duration of 
which, in ordinary circumstances, may not extend to seventy-two hours, shall 
provide space for each passenger at the prescribed scale.l 
[a] Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), Section 14 
(2-6-1977). 

a [26iCL Airing space to he provided for passengers.— Every special trade 
passenger ship shall have reserved as airmg space for the use of passengers 
on hoard, gratuitously by day and by night, so much of the upper deck as is 
not required for the a ir ing space of the crew or for permanent structure: 

Provided that the upper deck space so provided for passengers shall in no 
case be less than 0.37 square metre for each passenger.] 

iM toserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), Section 14 
(2-6-1977). 


262. Power to make rules as to a fspecia] trade passenger ships].— The 
Central Government may, subject to Ibe condition of previous publication, 
make rules to regulate, in the case of special trade passenger ships] or any 
class of such ships, all or any of the following matters, namely:— 

(a) the c l assi fi cation of voyages with reference to the distance between the 
port of departure and the port of destination, the duration of the 
voyage, or any other consideration which the Central Government may 
fhink fit to late into account for the iptzrpore; 

(b) the reasons off fair weather and seasons off foul breather for purposes of 
any voyage; 

to) th e spa ce to be allowed for ^special trade passengers! in respect of dif¬ 
ferent dasres off voyages and for seasons <*f far and foul weather; 

'(d) the direHowance <of any epace considered unsuitable by the surveyor for 
the carriage of b [special trade passengers;] 
fe) the space to be set apart for alleyways, passages and the like; 

(f) the provision of airing space for ^special trade passengers;] 

(g) the scale according to which dining rooms, latrines, wash places, baths, 
dre ssing rooms and other amenities are to be provided; 

fli) flie prordskm off separate acoommodaticm for women and children; 

^ e jP^hfoition or .regulation of the -carriage off cargo in any space re¬ 
served for passengers; 

<tj) •whfmp - the deri t «a wtech ^fspemal trade paiwengere] are accommodated 

“ e ® nePBd wood. «h<? matai re of the shea thing to be provided 
m time sp ace reserved far passengers; 

® <faBp<1,Baa baggage <rf -passenger's on board ship and the provisions 
of separate qpaoe m beta'em-dedks far the Storage of light baggage; 

' Jk C ° ndltl0I \ s V nder paHffimgars snap be adtowed to be earned in 

mne tapper deck an reasons «f ioal weather; 

' m ,° f tannJ “ ^ trade paseepgera] or far any pro- 

port^ of such passengers on any s pec ifi e d classes of voyages, and the 
-haer particulars .relating to the hunks to be so provided; 

w^er * 7 ClaSS ° T passengers - and the quality of the food, fuel and 

W a, J , ’° s P M srammDdrtian and the medical stoma 

_«« Esflsszrzf&s? provMed 0,1 boaid 

'^'25? J” a ot medical officers and attendants in 

tn\ . T 167 m Tetmrred by this Part to be carried: 

(q) the boats, anchors and cables to be provided on board- 
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(D the instruments for purposes of navigation to be supplied- 

«hV s r P h r4 , .he vo^e: medical officer ® “ yl and ° ther 0fficers «* 

(t) the access of between-decks passengers to the upper deck; 

paVengers^re tnh ^ the time and mode at and in which, 

nnfn?ri a It b embarked or discharged at any port or place ap- 
pomted under this Part in that behalf; 

M '? thin Which any ship of a specified class is to depart or pro- 

ceed on her voyage after commencing to take passengers on board- 

i 1 COnditlons under which live-stock may be allowed to be carried- 

D^so^' n to m ®M a SUPe cr iSi0n , and COntr01 ° f perSons en 8 a 8ed in assisting 
r s to obtam [special trade passenger] accommodation in ships de- 

partmg or proceeding from any port or place in India and the prohi¬ 
bition of unlicensed persons from being so engaged; 

(y) the manner of collection of the passenger welfare cess and matters in¬ 
cidental thereto; 

(z) generally to carry out the purposes of this Part relating to ^special 
trade passenger ships.] 

[a] See footnote (a) under S. 237 Supra. 

[b] See footnote (b) under S. 237 Supra. 

[c] See footnote (c) under S. 247 Supra. 

a [* * • • *] 

[ a ] Section 263 and the heading "Special provisions regarding pilgrim ships" omit¬ 
ted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976) Section 15 
(1-12-1976). 


-??***’ ** osp ' ta l accommodation.— Every special trade passenger ship cer- 
“y. to carry more than one hundred passengers on a voyage the duration of 
wh ch, in ordinary circumstances, may extend to forty-eight hours or more, 
shall provide on board a hospital offering such conditions relating to security, 
space, health and sanitation and capable of accommodating such proportion of 
the maximum number of passengers the ship is certified to carry, as may be 
prescribed.] 

[a] Substituted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), Sec¬ 
tion 16 (1-12-1976). 

[Sections 265 to 269 omitted by the Merchant Shipping (Amendment) Act, 
1976 (69 of 1976), S. 17 (1-12-1976).] 

270. Bond where pilgrim ship proceeds on outward voyage.— (1) Port 
clearance shall not be granted from any port in India to any pilgrim ship 
unless the master, owner or agent and two sureties resident in India have ex¬ 
ecuted, in favour of the Central Government a joint and several bond for the 
sum of ten thousand rupees or has given such other guarantee or security as 
may be acceptable to that Government covering all voyages which may be 
made by the ship in the current pilgrim season, conditioned that— 

(a) the master and medical officer shall comply with the provisions of this 
Part and the rules made thereunder, and 

(b) the master, owner or agent shall pay any sum claimed by the Central 
Government under sub-section (2) of Section 277. 

(2) A bond, guarantee or security may be given under this section cover¬ 
ing any or all of the pilgrim ships owned by one owner, and in such cases 
the amount of the bond, guarantee or security shall be ten thousand rupees 
for each ship covered. 

271. Medical inspection and permission required before embarkation of 
pilgrims.— (1) No pilgrim shall be received on board any pilgrim ship at any 
port or place in India unless and until he has been medically inspected, at 
such time and place, and in such manner, as the Central Government may 
fix in this behalf, nor until the certifying officer has given permission for the 
embarkation of pilgrims to commence. 
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(2) The medical inspection of female pilgrims shall, subject to any rules 
which may be made under this Act and as far as may be practicable, be car¬ 
ried out by women. 

(3) No pilgrim shall be received on board any pilgrim ship unless he pro¬ 
duces the medical certificate signed by a person who is duly qualified to grant 
such certificate, showing that such pilgrim— 

(a) has been inoculated against cholera within such period before the inspec¬ 
tion as may be prescribed; and 

(b) has been vaccinated against smallpox within such period before the 
inspection as may be prescribed: 

Provided that the officer making the inspection may dispense with the 
certificate of vaccination, if in his opinion the pilgrim has marks showing 
that he has had smallpox. 

(4) If, in the opinion of the officer making an inspection under this sec¬ 
tion, any pilgrim is suffering from cholera or choleraic indisposition, or any 
dangerously infectious or contagious disease, or shows any signs of the same or 
any other suspicious symptoms, such pilgrim shall not be permitted to embark. 

(5) All articles which have been contaminated by persons suffering from 
cholera or choleraic indisposition, or any dangerously infectious or contagious 
disease, or are suspected of having been so contaminated shall, before being 
taken on board a pilgrim ship, be disinfected, under the supervision of a medi¬ 
cal officer appointed by the Central Government for the purpose, in such 
manner as may be prescribed. 


after embarkati °n in certain cases.— (1) If In any 

SS d f S n °u proceed on her v °y a « e witWn forty-eight hours 
pilgnms ha X e been received on board, and there Is reason to sus- 
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together with alf^^ticle^be^on^mTto^m^he j’. us f > * c * ous symptoms, he shall, 
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£° n , 272 ’ or otherwise prevented from proceeding shall be entitled to the re- 

whieh 1 ^ pa f sa8e which he ma y ha^ paid, and of, .any deposit 

which he may have made under section 273. 


t 2 L Any P 11 ®™ 11 who > one year of his sailing from India, satisfies 

the Indian consular officer at Jeddah that he intends to return to India by a 
route other than the route by which he came from India, shall be entitled to 
a refund of any deposit made by him under section 273, or, if he is in pos¬ 
session of a return ticket, to a refund of half the passage money paid by him. 

(3) Where any pilgrim dies in the Hedjaz or on the voyage thereto, any 
person nominated by him in this behalf in writing in the prescribed manner, 

°u ii u° per . son h as b een so nominated the legal representative of the pilgrim 
shall be entitled to a refund of any deposit made by the pilgrim under sec¬ 
tion 273, or, if the pilgrim was in possession of a return ticket, to a refund 
of half the passage money paid by him. 


(4) Where any pilgrim fails to return to India from the Hedjaz within 
one year of his sailing from India, or returns to India by a route other than 
the route by which he came from India, he or any person nominated by him 
in this behalf in writing in the prescribed manner shall be entitled to a refund 
of any deposit made by such pilgrim under section 273, or, if such pilgrim 
was in possession of a return ticket, to a refund of half the passage money 
paid by such pilgrim, except where such deposit or passage money has already 
been refunded under this section. 


(5) Refunds under this section of deposits shall be subject to such condi¬ 
tions and of passage money to such deductions and conditions as may be prer 
scribed. 


276. Disposal of unclaimed passage money and deposits.— If any pil¬ 
grim,— 

(a) who is entitled to a refund of passage money under sub-section (1) of 
section 275 does not claim such refund within the prescribed period, 
or 

(b) who has purchased a return ticket, does not on the basis of such ticket 
obtain a return passage from Hedjaz within the prescribed period and 
the value of the return half of such ticket has not been refunded 
under section 275, or 

(c) who is entitled under section 275 to a refund of any deposit made 
under section 273 does not claim such refund within the prescribed 
period, 

such passage money or value or deposit shall, subject to the exercise of the 
rights conferred by sub-section (4) of section 275, be made over to such au¬ 
thority administering any fund maintained for the assistance of pilgrims as 
the Central Government may, by general or special order, designate in this 
behalf. 

277. Cost of return journey of pilgrims on ships other than those for 
which return ticket is available.— (1) The master, owner or agent of every 
pilgrim ship shall make all arrangements for ensuring the return of all pil¬ 
grims in possession of a return ticket issued in India who are carried to the 
Hedjaz by such ship, within a period of ninety days after the Haj day in the 
year: 

Provided that, for the purpose of computing the said period of ninety 
'days, no period shall be taken into account during which the ship is pre¬ 
vented from carrying pilgrims on the return passage by reason of the port 
of Jeddah having been declared by proper authority to be infected or by 
reason of war, disturbance or any other cause not arising from any act or 
default of the master, owner or agent. 

(2) Where any such pilgrim who has notified to the prescribed authority 
in the prescribed manner his desire to embark for the return voyage i^ 
owing to his inability to obtain accommodation within the period of ninety 
days aforesaid in a ship for which the return ticket is available, detained at 
Jeddah beyond the said period, the master, owner or agent of the ship m 
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which such pilgrim was carried to the Hedjaz shall pay to the Central Gov¬ 
ernment in respect of such pilgrim such sum not exceeding double the sum 
received by the master, owner or agent in respect of the return ticket as the 
Central Government claims as the costs of repatriating the pilgrim, together 
with a sum of rupees five for each day after the expiry of the period afore- 
said during which the pilgrim has been detained at Jeddah. 

(31 A certificate of such detention purporting to be made and signed by 
the Indian consular officer at Jeddah shall be received in evidence in any 
court in India without proof of the signature or of the official character of 
the person who has signed the same 

278. Notice of sailing of pilgrim ship.— [Omitted by Merchant Shipping 
(Amendment) Act, 1976 (69 of 1976), S. 17 (1-12-1976).] 

279. Compensation for delay in sailing.— (1) If a pilgrim ship fails to 
proceed from any port or place on the date advertised under tt [clause (b) of 
sub-section (5) of section 255] as the final date of sailing therefrom, the mas¬ 
ter, owner or agent shall become liable to pay as compensation to each pil¬ 
grim who has paid his passage money on or before such date the sum of 
three rupees for each completed day during which the sailing of the ship is 
delayed after that date: 


Provided that such compensation shall not be payable in respect of any 
period during which the departure of the ship is impossible owing to any 
cause not arising from the act or default of the master, owner or agent, and 
the burden of proving such cause shall lie on such master, owner or agent: 

Provided further that where compensation has been paid or has become 
payable to any pilgrim in respect of delay in the sailing of the ship from 
any port or place and the sailing of the ship from any other port or place 
is thereafter delayed beyond the date advertised in that behalf, the pilgrim 
shall be entitled to compensation only in respect of any period by which the 
duration of such further delay exceeds the duration of the delay in respect 
Of which he has already received or become entitled to compensation. 

k ( l ) /" t l event of sucb failure the master, owner or agent shall be 
tte deTnv h “**” the pilKrim officer the port or place at which 

been ^ number of P assa « e Ucket s of each class which have 

Deen issued for the voyage on or before the advertised final date of sailing. 

on hehnif 1 ^ IS? Pf yable as compensation under sub-sea (1) shall be paid 

wMrh^the entiUed theret ° to 1116 pi,grim officer at the V° r ' or 
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3a 25, -f~ 
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posit under sub-section (3), or refer the objection for decision to a b [Metro- 
politan Magistrate or a Judicial Magistrate of the first class] exercising jur¬ 
isdiction at the port or place at which the ship is delayed, whose decision on 
such reference shall be final; and there shall be refunded to the master, 
owner or agent any amount allowed to him by such decision, 

(5) On the failure of any pilgrim ship to proceed from any port or 
place on the date advertised under a [clause (b) of sub-section (5) of sec. 255] 
as the date of final sailing therefrom, the pilgrim officer at that port or 
place shall forthwith give notice of such failure to the officer authorised to 
grant port clearance to ships thereat, and such officer shall refuse port 
clearance to the pilgrim ship until the master, owner or agent produces to 
him a certificate of the pilgrim officer that all sums payable by way of 
compensation under this section up to the day on which the ship is to proceed 
have been paid. 

[a] Substituted for the words brackets letter and figure "clause (b) of sub-sec¬ 
tion (3) of section 278" by the Merchant Shipping (Amendment) Act, 1976 
(69 of 1976), S. 18 (1-12-1976). 

fb] Substituted for the words "Presidency magistrate or a magistrate of the first 
Class" by Merchant Shipping (Amendment) Act. 1983 (12 of 1983), S. 17 and 
the Schedule item 9 (18-5-1983). 

280. Substitution of ships.— Notwithstanding anything contained in sec¬ 
tion 255 or section 279, where any ship which has been advertised under 
section 255 for the conveyance of pilgrims has been or is likely to be delay¬ 
ed beyond the advertised final date of sailing, the owner or agent may, with 
the permission in writing of the pilgrim officer, substitute for it any other 
ship which is capable of carrying not less than the same number of pilgrims 
of each class, and on such permission being given the advertisement shall be 
deemed to have been made in respect of the ship so substituted, and all the 
provisions of those sections shall apply accordingly in respect of such ship. 

[a] Substituted for the figure “278" by the Merchant Shipping (Amendment) Act, 
1976 (69 of 1976), S. 19 (1-12-1976). 

281. Sanitary taxes payable by master of pilgrim ship.— The master of 
every pilgrim ship shall be bound to pay the whole amount of the sanitary 
taxes imposed by lawful authority at the ports visited and such amount shall 
be included in the cost of the tickets issued to the pilgrims. 

282. Power to make rules relating to pilgrim ships.— The Central Gov¬ 
ernment may, subject to the condition of previous publication, make rules to 
regulate all or any of the following matters, namely:— 

(a) the boats, anchors and cables to be provided on board pilgrim ships; 

(b) the instruments to be supplied for purposes of navigation; 

(c) the fittings and other appliances to be provided in the upper and be¬ 

tween decks for the comfort and convenience of pilgrims; 

(d) the scale on which, and the manner in which, cooked and uncooked 
food and water are to be supplied to pilgrims and the quality of such 
food and water; 

(e) the kinds of food to be provided for pilgrims on payment, in addition 
to the food to be supplied in accordance with the rules made under 
clause (d), and the charges which may be made for the same; 

(f) the quality, quantity and storage of the cargo to be carried; 

(g) the allotment of the upper deck space between the various classes of 

pilgrims; . . , , .. 

(hi the distribution or disposal of the baggage of pilgrims on board snip; 

(i) the nature and extent of the hospital accommodation and the medical 

stores, disinfectants, and other appliances and fittings tobe provide? 
on board free of charge to pilgrims for maintaining health, cleanliness 

and decency; . x ^ 

(j) the form of the statements to be furnished by the master under sec¬ 
tion 257] and the particulars to be entered therein; 
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(k) the appointment of medical officers and other attendants in cases where 
they are required by the provisions of this Part relating to pilgrim 
ships to be carried and the diaries, reports and other returns to be 
kept or submitted by such medical officers; 

(l) the manner in which contaminated articles shall be disinfected before 

being taken on board a pilgrim ship; 

(m) the manner in which, and the persons by whom, the medical inspec¬ 
tion of women shall be carried out; 


(n) the manner in which deposits shall be made for the purposes of sec¬ 
tion 273, and any matter in respect of which provision is, in the 
opinion of the Central Government, necessary or expedient for the pur¬ 
pose of giving effect to the provisions of that section; 

(o) the manner in which provisional bookings may be made, the accept¬ 
ance of deposits for such bookings and the forfeiture of any part of 
the deposit in cases in which any such bookings are cancelled; 

(p) the supply of tickets to intending pilgrims, the form of such tickets and 
the conditions and other matters to be specified thereon, and the 
amount of the sanitary taxes to be included in the cost thereof; 

(q) the refund of passage money and deposits under section 275 and the 
manner in which persons shall be nominated under that section for the 
purpose of entitling them to a refund; 

(r) the period after which unclaimed passage money and deposits liable 
to be refunded shall be disposed of in the manner specified in sec¬ 
t-op 276; 


(s) the manner in which the dates of sailing shall be advertised under 
[section 255;] the appointment of pilgrim officers for the purposes of 
that section and sections 279 and 280; the manner in which payment 
shall be made under section 279 to pilgrims and to the pilgrim officer 
and the procedure to be followed by masters, owners or agents and 
by pilgrim officers and ^Metropolitan Magistrates or Judicial Magis¬ 
trates of the first class, as the case may be] in proceedings under that 


(*) the functions of the master, medical officer and other ship’s officers dur- 
ing the voyage; 
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fees which may be charged for such passes; '*{•] 

be 1 ! vi6d f0r the survey or inspection of pilgrim 

facilities avaSab?? n «° “"i*® v cond l tlons ; Provision of stores, medical 
available on such ships and such other purposes that mav be 

pilgrim ^hfcis *^ pl f V“ nce W ‘ th the provisions of this Part relating to 
fxl £Si„ PS d the manner m whic h such fees may be collected ] 

(x) generally to carry out the provisions of this Part relating to p^rim 

fal s2l!n^l 0r th f WOrds and flgures "sections 265 and 268” by the Merchant 

[b] in?e (69 i979) ’ s20 ®<~>. 

,Cl !c“ I oT 8 tlC Act 12 * 1983, S. „ and tt,e 

[c] Inserted ibid by S. 8 (b) (18-5-1983). 1 1 3> ' 


”A” In the citations stands for AIR 
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PART IX 

SAFETY 

283. Countries to which Load Line Convention or Safety Convention ap¬ 
plies. a [*] The Central Government, if satisfied,— 

(a) that the Government of any country has accepted or denounced the 
Load Line Convention 0 or, as the case may be, the Safety Conven¬ 
tion^ or 

(b) that the Load Line Convention or, as the case may be, the Safety Con¬ 
vention extends, or has ceased to extend to any territory; 

may, by notification in the Official Gazette, make a declaration to that effect. 

Any declaration made by or on behalf of the Central Government before 
the commencement of this Act in any form whatsoever, that the Government of 
any country has accepted or denounced the Load Line Convention or that the said 
Convention extends or has ceased to extend to any territory shall be deemed to 
have been made under sub-section (1). 

[a] Brackets and figures (1) and (2) omitted by Act 25 of 1970, S. 3 (w.r.e.f 21-7- 
1968). 

[b] This is the International Convention for the Safety of Life at Sea (known 
briefly as the Safety Convention) of 1960, replacing the Safety Convention of 
1948. This Convention contains a provision for the enactment and promul¬ 
gation by Contracting Governments of laws and regulations to give effect to 
its provisions. This Convention came into force on the 17-6-1960. For defi¬ 
nition of "Safety Convention’', see S. 3 (37). 

The parties to the Convention are the Governments of the Republic of Argentina, 
Commonwealth of Australia, Kingdom of Belgium, United States of Brazil, 
People's Republic of Bulgaria Cameroun, Canada. Republic of China, Re¬ 
publics of Cuba and Czechoslovak. Kingdom of Denmark. Dominican Re¬ 
public, French Republic. Republic of Finland. Federal Republic of Germany, 
Kingdom of Greece. Hungarian Peoples* Republic, Republic of India, Ireland, 
Israel. Italy. Japan, Korea, Kuwait, Liberia. United Mexican States, Nether¬ 
lands, New Zealand, Norway, Panama. Peru, Pakistan, Phillipines, Polish 
Republic, Portugal. Spain, Sweden, Switzerland, U.S.S.R., U.A.R. U.K., U.S.A., 
Venezuela and Yugoslavia 

For text of the Convention and further information, see British Shipping Laws, 
Vol. 8. page 114. 

For Countries which have accepted or acceded to the International Convention 
on Load Lines. 1966 with effect from the dates mentioned against each. See SO. 
2622 dtd. 1-7-1976. Published in Gaz. of India. 17-7-1976, Pt II, S. 3 (ii) p. 2529. 
This is in supersession of S. O. 368 dtd. 19-1-1973. published in Gaz. of India, 10-2- 


1973, Pt. II. S. 3 (ii). p. 544. , t 

Foi the addition of the entries marked as 'a‘ added by the S.O. 239 dated 14-1-1 
— See Gaz. of India, 26-1-1974, Pt. II. S. 3 (ii), P- 273. 

Panama — 13-5-1966, Union of Soviet Socialist Republic — 4-7-1066, Tunisia 
23-8-1966, Trinidad and Tobago — 24-8-1966. United States of America — J 

France - 30-11-1966, South Africa - 14-12-1966. Madagascar - l 6 ; 1 ’ 1 ™ 7 -™ 

18- 1-1967, Somalia - 30-3-1967, Liberia - 8-5-1967, Denmark - 2S- 6 -l 9 67. Israet 
5-7-1967. United Kingdom - 11-7-1967, Netherlands. Surinam and Netherlanos 
Antilles - 21-7-1967, Sweden - 28-7-1967, Mauritania - *- 12 - 1967 * J* 0 ™ :c ° _ 

19- 1-1968, Maldives — 29-1-1968. Norway — 19-3-1968. Italy — 19-4-1 . 

19- 4-1964. Switzerland - 23-4-1968. Japan - 15-5-1968. Finland ~ «^ 968 - 

20- 5-1968. Greece - 12-6-1968, Republic of South Vietnam ~ ^ * jf^wTit — 

1- 7-1968, Australia - 29-7-1968, Turkey - 5-6-1968. Ireland 28_ 61 5. 

28-8-1968, Ghana - 25-9-1968, Yugoslavia - M- 101 *® 8 - ^ ^ _ 22 .,_ 

Pakistan - 5-12-1968. Egyptt _. ^ Germ«iy - 

1969, Cuba — 6-2-1969, Phillipines - 4-3-1969, Fede P _ 28 _ 5 1969( 

9-4-1969, Cyprus — 5-5-1969, Democrate Vemen _ 107 _ 1969 Brazil _ 12-9-1969, 
Czechoslovakia - 16-6-1969. KoreaRepu ^ Zea , flnd 5-2-1970. Monaco - 
Portugal — 22-12-1969. Canada ** _ ' 1970 Lebanon — 7-7-1970, Zambia — 

25-3-1970, Mexico — 25-3-1970. IcaIand ' iyn Boman ia — 3-6-1971, Tvory 

2- 9-1970. Malaysia - 12-1-1971. Argentina - 3-6-1971. Romania 
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Coast — 19-7-1971, Singapore — 21-9-1971, Austria — 4-8-1972, Fiji — 29-11-1972, 
Dominican Republics _ 28-6-1973, Hungary — 25-9-19733 China — 5-10-1973, a Iran— 
5-10-1973, Sri Lanka — 10-5-1974, Libyan Arab Republic — 12-8-1974, Malta — 
11-9 1974, Venezuela — 15-10-1974, Syria Arab Republic — 6-2-1975, Chile — 10-3- 
1975, German Democratic Republic — 15-5-1975, Oman — 20-8-1975, Saudi Arabia— 
5-9-1975, Kenya — 12-9-1975, Equador — 12-l-1976.a Uruguay — 25-9-1973. 

For the countries which have accepted the International Convention on Safety 
of Life at Sea, 1960 with effect from the dates mentioned against each country, 
seeS. O. 522 dtd. 19-1-1973, published in Gaz. of India, 24-2-1973, Pt. II, S. 3 (ii) 
p. 909 (as amended by the S. O. 240 dtd. 14-1-1974, published in Gaz. of India, 26-1- 
1974, Pt. II, S. 3 (ii), p. 273. 


Haiti — 17-3-1961, Norway — 23-8-1961, France — 16-10-1961, Vietnam Republic 
of — 8-1-1962, Ghana — 22-3-1962, Peru — 25-7-1962, United States of America — 
2-8-1962, Puerto Rico, Guam and the Virgin Islands — 26-5-1965, Malagasy Re¬ 
public — 13-9-1962, Morocco — 28-11-1962, Spain — 22-1-1963, Greece — 13-2-1963, 
Japan — 23-4-1963, Tunisia — 20-5-1963, Cuba — 22-8-1963, Paraguay — 11-9-1963. 
Algeria — 20-1-1964, Liberia — 26-5-1964, United Kingdom — 11-6-1964, Hong Kong 
7-12-1965, Netherlands and Netherlands Antilles — 16-10-1964, Denmark — 1-12- 
1964, Iceland — 11-12-1964, Yugoslavia — 23-2-1965, China Republic of — 23-2-1965, 
Saudi Arabia — 3-5-1965, Finland — 11-5-1965, Kuwait — 14-5-1965, Korea Republic 
of — 21-5-1965, Federal Republic of Germany — 25-5-19’65, Canada — 26-5-1965, 
Burma — 12-7-1965, Cyprus — 26-7-1965, Egypt — 27-7-1965, Union of Soviet 
Socialist Republics — 4-8-1965, Phillipines — 11-8-1985, Malaysia — 16-8-1965, Israel 

- 5-10-1965, Panama — 12-10-1965, Ivory Coast — 2-11-1965, Nigeria — 30-11-1965, 
Sweden — 23-12-1965, Switzerland — 12-1-1966, Belgium — 10-2-1966, New Zealand 

- 14-2-1966, Pakistan — 24-2-1966, India — 28-2-1966, Lebanon — 27-4-1966, Argen¬ 
tina — 27-4-1966, Poland — 29-4-1966, Italy — 26-5-1966, Iran — 31-5-1966, Turkey 

Portugal ~ 14-6-1966, Mexico — 22-6-1966, Trinidad and Tobago — 6-9- 
«fio 7 ' 9 ’ 1906 ' Indonesia - 26-KM966. Gambia — 1-11-1966. Romania — 

12-12-1968, Ireland — 14-2-1967, Brazil — 8-3-1967, Somalia — 30-3-1967, Czecho- 

l I" 1 ! 87 ' N ' Caragua - 9-10-1967. Bulgaria - 16-10-1967, Mauritania - 
*- Z-1967, South Africa — 13-12-1967, Australia — 20-12-1967, Maldives — 29-1-1968 
aica — 22-2-1968, Zaire — 20-5-1968, Guinea —- 5-9-1968, Uruguay — 19-9-1968 
Syrian Arab Republic - 24-12-1968. Venezuela - 23-1-1969, SiiS^ - 12-2-1969 

- wTLT T~ 1969 ' People ’ s Democratic Republic of Yemen - 20-5-1969. Nauni 

zi 2 t 31970 - Monaco - 25-3-1970, Senegal - 9-4-1970, 

~ fTioJo‘ JS“ er RepubHc - 24-11-1970, Equatorial Guinea - 3-3-1972. 

Uby “ Arab <^n ~ 

«lnrel“ M ' Deflnitions — ® ^ «da Part, unless the context otherwise re, 

(8) atewL^ 7;™^''' “ ” Sh ‘ P -ich >a no. 

(b) w'whiK Z " I '™ , ves ” 1 " mea “ a ship or vessel whose keel is laid 
date as dated ta^KeS? (2 ,- or after the material 

(2) For the purposes of sub-section a) "materia! date”,— 

(i) in relation to an Indian ship, means the 21st July, 1968: 

LrJd 1 T^° n a forei8n shi P belonging to a country to which the 

£SSS£S£r5rS?*S 

that the said Convention has been applied ’to s Jh country f ^ 
W *23 tiwS*"* "*** (AnUaUhaent > Ad, 1970 (25 Of 1970). S. 4 
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OBJECTS AND REASONS 

Clause 4.— The application of the Load and vessels, that is, existing ships and ves- 
Lines Convention 1966 to ships and other sels. the application of the Convention is as 
vessels depends upon the length of the ves- under the 1930 Load Line Convention based 
sels in the case of new ships or vessels, upon the tonnage of the ship or vessel 
that is to say, ships or vessels whose keel is Hence it is necessary to define the expres^ 
laid or which is at a similar stage of con- sions "new ship", "new vessel", "existing 
struction on or after the commencement of ship" and "existing vessel”.—S. O. R. of Act 
that Convention. In the case of other ships 25 of 1970. 

Construction of ships 

284. Construction rules.— (1) The Central Government may make rules 
(in this Act called the construction rules), prescribing the requirements that 
the hull, equipment and machinery of Indian a tpassenger or cargo ships] 
shall comply with. 

(2) The rules made under sub-section (1) shall include such requirements 
as appear to the Central Government to implement the provisions of the 
Safety Convention prescribing the requirements that the hull, equipment and 
machinery of 3 [passenger or cargo sh ; ps] shall comply with, except so far 
as those provisions are implemented by the rules for life saving appliances, 
the radio rules, the rules for direction finders or the collision regulations. 

b [Provided that different requirements may be specified for special trade 
passenger ships] 

(3) The powers conferred on the Central Government by this section shall 
be in addition to the powers conferred by any other provision enabling it to 
prescribe the requirements that ^passenger or cargo ships] shall comply with. 

[a] Substituted for the words "passenger ships” by Act 21 of 1966, S. 7 (28-5- 
1966). 

[b] Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), S. 21 

(1-12-1976). 

OBJECTS AND REASONS 

Clause 7.—The 1960 Safety Convention struction rules In the case of passenger ships 
provides inter alia for the issue of safety Is being amended to. provided that the Cpv- 
construction certificates to cargo ships and tral Government may make construction 
contains several provisions as to construe- rules in relation to cargo ships also. 
tion rules, applicable in the case of cargo of Act 21 of 1966. 
ships. Section 284 which deals with con- 

Prevention of collisions 


285. Collision regulations.— (1) The Central Government may make re¬ 
gulations 3 for the prevention of collisions at sea and may thereby regulate 
the lights and shapes to be carried and exhibited, the fog and distress signas 
to be carried and used, and the steering and sailing rules to be observed y 
Indian ships and sailing vessels registered in India. 

(2) The collision regulations, together with the provisions of this Part re¬ 
lating thereto or otherwise relating to collisions, shall be observed y a 
foreign ships and sailing vessels within Indian jurisdiction, and in any ca 
arsing in any Court in India concerning matters arising within Indian J 
diction, such ships and sailing vessels shall, so far as rejects the collision 
regulations and the said provisions of this Act, be treated as i y 
Ind-an ships or saving vessels registered in India, as the case may oe 
[a] For Merchant Shipping (Prevention of Collision at Sea) Re^tations, . 
Gaz. of Ind., 1962, Pt. II. S. 3 (i). p. 1128 (as am. by J- 8 ;*. 1 . 1 ®® Jjfj?jj® 
in Gaz. of Ind.. 21-8-1965, Pt II. S. 3 (i). p. 1230); GAR. 169 ‘^ts £ ^ 
Annexure to the Rules, the full text of the International Regulations 

Preventing Collisions at Sea, 1960. _~ - 


" Section 285 

(1) According to Regn. 28 wh«» 

are in sight of one another a steam vessel 
under way shall indicate the course token by 
her This regulation was not abrogated 
during wartime- 1 A 1959 SC 5*7(604, 605). 


(2) Negligence — Collision — Collision to 
daylight between ship under way £ 

XSlt f0rm - ^h« e Jn4tled lot 

damages. (1979) 2 MaUya»LJ 63. 
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286. Observance of collision regulations.— (1) The owner or master of 
every ship and the owner or tindal of every sailing vessel to which sec. 285 
applies shall obey the collision regulations, and shall not carry or exhibit 
any lights or shapes or use any fog or distress signals, other than those re¬ 
quired by the said regulations. 

(2) If any damage to person or property arises from the non-observanoe 
by any such ship or sailing vessel of any of the collision regulations, the 
damage shall be deemed to have been occasioned by the wilful default oi 
the person in charge of the ship or the sailing vessel, as the case may be. 
at the time unless it is shown to the satisfaction of the court that the cir¬ 
cumstances of the case made a departure from the regulations necessary. 

287. Inspectors of lights and shapes and fog and distress signals.— (1) 

The Central Government may appoint persons to inspect in any port ships 
or sailing vessels to which the collision regulations apply, for the purpose 
of seeing that such ships or sailing vessels are properly provided with lights 
and shapes and with the means of making fog and distress signals, in pur¬ 
suance of such regulations. 


(2) If an inspector appointed under sub-section (1) finds that any ship 
or sailing vessel is not so prov'ded, he shall give to the owner, master or 
tindal, notice in writing pointing out the deficiency, and also what, in his 
opinion, is requisite in order to remedy the same. 

(3) Every notice so given shall be communicated in the prescribed man¬ 
ner to the customs collector at any port from which such ship or sailing ves¬ 
sel may seek to clear; and no customs collector to whom such communication 
is made shall grant such ship a port clearance or allow her to proceed to 
sea without a certificate under the hand of some person appo : nted as afore¬ 
said, to the effect that the said ship or sailing vessel is properly provided 
with lights and shapes and with the means of making fog and distress signals 
in pursuance of the said regulations. 

Life saving appliances and fire appliances 

288. Power to make rules as to life saving appliances.— (1) The Central 
Government may, subject to the condition of previous publication, make 
rules prescribing the life saving appliances to be carried by every Indian 
ship going to sea from any port or place in India. 

(2) In particular and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters 
namely; 


(a) the arranging of ships into classes, having regard to the services in 
which they are employed, the nature and duration of the voyage and 
the number of persons carried; 

(b) the number, description and mode of construction of the boats life- 
rafts, line throwing appliances, life-jackets and life-buoys to be can¬ 
ned by ships according to the classes in which the ships are arranged; 

(c) the equipment to be carried by any such boats and rafts and the 
method to be provided to get the boats and other life saving appliances 
into the water, including oil for use in stormy weather; 

(d) the provision in ships of a proper supply of lights inextinguishable in 
water and fitted for attachment to life-buoys; 

Oe) the quantity quality and description of buoyant apparatus to be carried 

° n ^ b0 ? r ° "“P 8 either » addition to or in substitution for boats, life- 
rafts, life-jackets and life-buoys; 

(f) the position and means of securing the boats, life-rafts, life-iacket* 
life-buoys and buoyant apparatus; J ^ 


w»* * st ssut ««r* *» 
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(g) the marking of boats, life-rafts, and buoyant apparatus so as to show 

tneir dimensions and the number of persons authorised to be carried 
on them; 

(h) the manning of life-boats and the qualifications 8 and certificates of 
life-boatmen; 

b [thh) the training of crew in launching and using life-rafts;] 

(i) the provision to be made for mustering* 1 the persons on board and for 

embarking them in the ^boats or rafts] (including provision for the 
lighting of, and the means of ingress to and egress from, diff erent 
parts of the ship); 

(j) the provision of suitable means situated outside the engine room where¬ 

by any discharge of water into the °(boats or rafts] can be prevented, 

(k) the assignment of specific duties to each member of the crew in case 
of emergency, 

(l) the manner in which a notice given under section 287 or section 290 
shall be communicated to the customs collector; 

(m) the practice in ships of boat drills, and fire drills; 

(n) the provision in ships of means of m aking effective distress signals by 
day and by night; 

(o) the provision in ships, engaged on voyages in which pilots are likely to 
be embarked, of suitable pilot ladders, e and of ropes, lights and other 
appliances designed to make the use of such ladders safe; 

(p) the periodical examination of any appliances or equipment required by 
any rules made under this Act to be carried by ships; and 

(q) the fees to be charged for the grant of any certificate under sub-sec¬ 
tion (3) of section 290. 

[a] For Life Boatmen’s (Qualifications and Certificates) Rules, 1963—See Gaz. 
of Ind., 1963, Pt II, S. 3 (i), page 185. For Indian Merchant Shipping (Life 
Saving Appliances) Rules, 1982—See Gaz. of India, 21-12-1982, Pt II, S. 3 (1) 
Ext., p. 40. This is in supersession of 1956 Rules. 

[b] Inserted by Act 21 of 1966, S. 8(a) (28-5-1966). 

[c] Substituted for the word 'boats’ ibid, S. 8 (b). 

[d] For Merchant Shipping (Muster) Rules, 1968, see G.S-R. 1284, Gaz. of Ini, 
13-7-1968, Pt. II. S. 3 (i), p. 1595. 

le] For Merchant Shipping (Pilot Ladder) Rules, 1967, see Gaz. of IncL, 4-11-1967, 
Pt. H, S. 3 (i), p. 1770. 


OBJECTS AND REASONS 


Clause 8.— The 1960 Convention permits 
the use of inflatable and other life-rafts Ac¬ 
cordingly, section 288 which deals with the 
power of the Central Government to make 
rules as to life-saving appliances is being 


amended to include within the purview of 
that section matters relating to life-rafts 
and the training of crew in launching 
using life-rafts.—S.O.R. of Act 21 of 1966. 


289. Rules relating to lire appliances.— The Central Government may 
make rules 8 prescribing the methods to be adopted and the appliances to be 
carried by every Indian ship going to sea from any port or place in India 
for the prevention, detection and extinction of fire on the ship (hereinafter 
referred to as fire appliances). 

[a] For Merchant Shipping (Fire Appliances) Rules, 1969, see Gaz. of Ind., 12-4- 
1969, Pt. II, S. 3 (i), p. 1045. 

290. Inspection of life saving appliances and fire appliances.— (1) A sur¬ 
veyor may, at any reasonable time, inspect any ship for the purpose of see¬ 
ing that she is properly provided with life saving and fire appliances in con¬ 
formity with the rules made under this Act. 

(2) If the said surveyor finds that the ship is not so provided he shall 
give to the master or owner notice in writing pointing out the deficiency, and 
also pointing out what in his opinion is requisite to remedy the s ame . 

(3) Every notice so given shall be communicated in the prescribed man¬ 
ner to the customs collector of any port at which the ship may seek to ob- 


I 
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tain a clearance and the ship shall be detained until a certificate signed by 
such surveyor is produced to the effect that the ship is properly provided 
with life saving and fire appliances in conformity with the said rules. 

Installation of radio telegraphy, radio telephony and direction finders 

291. Radio requirements.— a [(!) Every Indian passenger ship and every 
Indian cargo ship of three hundred tons gross tonnage or more, shall in ac¬ 
cordance with the rules made under section 296. be provided with a radio 
installation and shall maintain a radio telegraph service or a radio telephone 
service of the prescribed nature and shall be provided with such certificated 
operators as may be prescribed] 

(2) The radio installation required under the said rules to be provided 
for a passenger ship or for kfany cargo ship of sixteen hundred tons gross 
or more shall be a radio telegraph installation; and that required to be pro¬ 
vided for a cargo ship of less than sixteen hundred tons gross] shall be 
either a radio telegraph installation or a radio-telephone installation at the 
option of the owners. 

^(3) The Central Government may, having regard to the length of the 
voyage or voyages on which a ship or a class of ships is engaged and the 
maximum distance such ship or class of ships will be from the shore during 
such voyage or voyages, exempt, by order in writing and subject to such 
conditions and restrictions as may be specified therein* any ship or class of 
s ips from compliance with all or any of the obligations imposed by or under 
his section if that Government is satisfied that such compliance would be 
unreasonable or unnecessary: 

Provided that an exemption from the obligation to provide with radio 
e egraph installation in respect of any passanger ship or in respect of any 
cargo ship of sixteen hundred tons gross tonnage or more shall be subject 
° e condition that she shall have on board a radio telephone installation: 

. furf * ier no exemption shall be granted under this section, 

• , e an adv erse effect on the general efficiency of the distress ser¬ 

vice for the safety of ships.] 

fa] Substituted for former sub-section (1) by the Merchant Shipping (Amend¬ 
ment) Act. 1966 (21 of 1966). S. 9 (a) (28-5-1906). 

[b] Substituted for the words "any other ship of sixteen hundred tons gross or 
more shall be a radio telegraph installation; and that required to be provided 
for a ship of less than sixteen hundred tons gross, other than a passenger 
ship'’, ibid. S. 9 (b) (28-5-1966). 
fc] Inserted, ibid, S. 9 (c) (2&-S-1966) 

OBJECTS AND REASONS 


r, ?"“ n) Sub-clause (a).— Unlike 
the 1948 Convention, the 1960 Convention 
requires even cargo ships of less than 500 
tons gross but not less than 300 tons gross 
to be fitted with radio installation. Sub 
**®use £* ves effect to this. 

8n l>-elanse (b).— The amendment is of 
a consequential nature. 

i«Jw , ~ € l a u se (*)•—In the case of ships 
or loro tons gross or more, the I960 Con- 

th* JSJu p ™ vfdes th at every exemption from 


gfaphy installation should be subiect to the 
condition that the ship shall have on board 
a radio telephony installation Further, the 
Convention prohibits exemptions from the 
requirements as to radio installation, radio 
telegraphy service and radio telephony sen 
vice in cases where such exemption will 
have an adverse effect on the general effi¬ 
ciency of the distress service for the safety 
of ships. Sub-clause (c) seeks to give ef¬ 
fect to these requirements —S. O. R. of Act 
21 of 1966. 


the obligation "Z-Er 1 1 , A?* these requirements.—S. O. R. of 

uuugauon to provide with a radio tele- 21 of 1966 . 

292. Radio direction finding apparatus.— Every Indian ship of six¬ 

teen hundred tons gross or more shall be provided with a radio direction 
under of the prescribed description. 


_Central Government may, by order in writing and subject to 

restrictions as may be specified therein, exempt any ship 
tons gross tonnage from the obligation imposed by sub- 
v /l T® 1 GoveTnmeirt ** satisfied, having regard to the area or areas 
wluch the shi P 18 engaged on a voyage or voyages and the value of radio 
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direction finder as a navigational instrument and as an aid to locating ships, 
aircraft or survival craft, that such compliance would be unreasonable or 
unnecessary.] 

[a] Original S. 292 re-numbered as sub-section (1) thereof by Act 21 of 1966 S 10 
(28-5 1966). 

[b] Sub-section (2), inserted, ibid. 

OBJECTS AND REASONS 

Clause 10.— The 1960 Safety Convention, ment in the case of ships under 5000 tons 
like the 1948 Convention requires that gross in certain specified cases. Proposed 
every ship of 1600 tons gross or more shall sub-section (2) of section 292 gives effect to 
be provided with a radio direction finder the relevant provisions of the 1960 Conven- 
Further, the 1960 Convention provides for tion as to such exemptions.—S. O. R. of Act 
exemption being granted from this require- 21 of 1966. 

293. Radio log.— (1) Every ship compulsorily equipped under the provi¬ 
sions of section 291 with a radio telegraph or radio telephone installation shall 
maintain in the radio telegraph or radio telephone room a radio log in which 
shall be entered such particulars relating to the operation of the radio tele¬ 
graph or radio telephone installation and as to the maintenance of the radio 
telegraph or radio telephone service as may be prescribed. 

(2) The provisions of section 215 shall apply to the radio log kept under 
this section as if it were an official log. 

294. Powers of radio inspectors.— (1) A radio inspector may inspect any 
ship for the purpose of seeing that she is properly provided with a radio tele¬ 
graph or radio telephone installation and certificated operators in conformity 
with this Part, and for this purpose may go on board any ship at all reason¬ 
able times and do all things necessary for the proper inspection of the ship 
for the purpose of the provisions of this Part relating to radio telegraphy or 
radio telephony and may also require the master of the ship to supply him 
with any information which it is in the power of the master to supply for 
that purpose, including the production of any certificate granted under this 
Part in respect of the installation, and of the certificates of the operators 
®f* ' *] on the ship: 

Provided that if a valid safety convention certificate is produced in respect 
of any ship other than an Indian ship, the inspection shall be limited to see¬ 
ing that the ship is provided with a radio telegraph or radio telephone in¬ 
stallation and that the number of certified operators corresponds substantially 
with the particulars stated in the certificate. 

(2) If a radio inspector finds that a ship is not so provided, he shall give 
to the master or owner notice in writing pointing out the deficiency, and also 
pointing out what in his opinion is requisite to remedy the same. 

(3) Every notice given under sub-section (2) shall be communicated in 
the prescribed manner to the customs collector of any port at which the ship 
may seek to obtain port clearance who shall order that the ship shall be de¬ 
tained until a certificate under the hand of a radio inspector is produced to 
the effect that the ship is properly provided with a radio telegraph or radio 
telephone installation and certified operators af* • •] in conformity with this 
Part. 

[a] Words 'and watchers’ omitted by the M. S. (Amendment) Act, 1966 (21 of I960'. 

Section 11 (28-5-196S). 

295. Application of this Part to ships other than Indian ships.— The pro¬ 
visions of this Part relating to radio telegraphy, radio telephony and direc¬ 
tion finders shall apply to ships other than Indian ships while they are with¬ 
in any port in India in like manner as they apply to Indian ships. 

296. Power to make rules.— (1) The Central Government may make 
rules b to carry out the purposes of this Part relating to radio telegraphy or 

radio telephony, n [or radio direction finders.] 

(2) In particular and without prejudice to the generality of the foregoing 

powjer, such rules may prescribe— 
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(a) the nature of the radio telegraph or radio telephone installation and 
radio direction finding apparatus to be provided and of the service to 
be maintained, the form of the radio log and the particulars to be en¬ 
tered therein, and the number, grades and qualifications of certified 
operators to be carried; 

8 [(aa) the nature of radio telegraph installation to be provided on motor 
life-boats and survival craft.] 

(b) the manner in which a notice given under section 294 shall be com¬ 
municated to the customs collector; 

(c) the charging of fees for the grant of the certificate referred to in sub¬ 
section (3) of section 294, the amount of such fees and the manner in 
which they shall be recoverable. 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1966 (21 of 1966), S 12 
(28-5-1966). 

fb] For Merchant Shipping (Radio Direction Finders) Rules. 1968, see Gaz. of Ind., 

13-7-1968. Pt. II, S. 3 (i), p. 1585. Merchant Shipping (Direction Finders) 
Rules, 1958 superseded. 


OBJECTS AND REASONS 


Clause 12.— The amendment to sub-sec¬ 
tion (1) of section 296 of the Act is of a 
consequential nature. The amendment to 
sub-section (2) of that section empowers the 
Central Government to make rules as to the 


radio telegraphy installations on motor life¬ 
boats and survival craft and is for the pur¬ 
pose of implementation of the various new 
provisions in the 1960 Safety Convention 
relating to the subject—S. O. R. of Act 21 of 
1966. 


Signalling lamps 

297. Signalling lamps.— Every Indian ship exceeding one hundred and 
mty tons gross shall, when proceeding to sea from any port or place in India 
to any port or place outside India, be provided with a ^signalling lamp which 
shall not be solely dependent upon the ship’s main source of- electrical power 
and which shall be of the type approved.] 

[a] Substituted for the words "signalling lamp of the type approved" by Act 21 of 
1966, S. 13 (28-5-1966). 


OBJECTS AND REASONS 


sect in ,T his clause seek 5 to ame 

section 297 of the Act to give effect to t 

[£t , in the 1960 Conventi 

that the signalling lamp of ships of the ty 


referred to in the section shall not be solely 
dependent upon the ship’s main source of 
electrical power.—S. O. R. of Act 21 of 1966. 


Stability information 

board 9 eve!v f ?nH ati ° r l abOU u t Shl , P ' S slability — <U There shall be carried on 
such inr y nd,an shlp whose keel was after the 15th day of June 1953 

^d sSrnT 100 m T t[l l S a[aS 15 necessary to enable the master by rapid 
Zl 2 processes t0 J obtain accurate guidance as to the stability of the 
-hip under varying conditions of service.] y 

Cpn “ 2) , The ‘ n f orma tion shall be in such form as may be approved by the 

the may aPP , r T tbe provision of the information in 

ever £ a itZrriS?Ze diaU be SUitably when- 

formation. ratl0ns are made to the shl P 80 a * to materially affect such in- 


orders thSt tHe Central Governm ent may, by a general 


or special 


"A” in the citations stands for AIR 
[Vol. 25] 4 A. M, 31 
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in the case of any ship, allow the information or an amendment there- 
ship° 56 baS6d ° n 3 Slmilar determin ation of the stability of a sister- 


(b) in the case of a ship specially designed for the carriage of liquids or 
ore in bulk, or of any class of such ships, dispense with such tests if it 
is satisfied from the information available in respect of similar ship 
that the ships proportions and arrangements are such as to ensure 
more than sufficient stability in all probable loading conditions.] 

(3) When any information C [(including any amendment thereto)] under this 
section is provided for any ship, the owner shall send a copy thereof to the 
Director-General. 


(4) It is hereby declared that for the purpose of section 208 (which re¬ 
quires documents relating to navigation to be delivered by the master of a 
ship to his successor) information d [including any amendment thereto] under 
this section shall be deemed to be a document relating to the navigation of 
the ship. 

[a] Substituted for the words "about the ships stability as is necessary for the 
guidance of the master in loading and ballasting the ship 1 by the Merchant 
Shipping (Amendment) Act, 1966 (21 of 1966), S. 14 (28-5-1966). 

[b] Substituted for former sub-section (2), ibid. 

[c] Inserted, ibid. 

[d] Inserted, ibid. 

OBJECTS AND REASONS 


Clause 14. — The 1960 Safety Convention 
requires that every ship must carry on board 
sufficient data to enable the master, by rapid 
and simple processes, to obtain accurate 
guidance as to the stability of his ship under 
varying conditions of service. The Conven¬ 


tion also requires that any change in the 
data should be duly communicated to the 
appropriate authoiities of the country in 
which the ship is registered. The amend¬ 
ments to section 298 are for giving effect to 
these requirements—S. O. h. of Act 21 of 
1966. 


Safety certificates, safety equipment certificates, safety radio telegraphy 
certificates, safety radio telephony certificates, exemption certificates, etc. 


299. Safety certificates and qualified safety certificates for passenger 
ships.— (1) Where, on receipt of a declaration of survey granted under Part 
VIII in respect of passenger ship, the Central Government 3 is satisfied that 
the ship complies with the construction rules and with the provisions of this 
Act and the rules made thereunder relating to life saving and fire appliances 
and radio telegraphy or radio telephony installation b [and radio direction 
finder] applicable to such ship and is provided with lights and shapes and the 
means of making fog and distress signals required by the collision regulations, 
the Central Government may issue in respect of the ship a certificate in the 
prescribed form to be called a c [passenger ship safety certificate.] 


(2) Where on receipt of a declaration of survey granted under Part VIII 
in respect of a passenger ship the Central Government is satisfied that there 
is in force in respect of the ship an exemption certificate granted under sec¬ 
tion 302 and that the ship complies with all the requirements referred to in 
sub-section (1) other than those from which the ship is exempt under tha 
certificate, the Central Government may issue in respect of the ship a cer l- 
ficate in the prescribed form to be called a d [qualified passenger ship sa e y 
certificate]. 


e [(3) Where on receipt of a declaration of survey granted under Part VIII 
in respect of a special trade passenger ship or a pilgrim ship* e e . 
Government is satisfied that the ship complies with the provision 3 of 
Act and the rules made thereunder relating to construction, life sav g P 
pliances and space requirements, it may in addition to the cer l ca . 

red to in sub-sections (1) and (2), issue in respect of the ship a speaal 
passenger ship safety certificate and a special trade passenger ship p 
tificate. ] 
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[a] Power, authority or jurisdiction of the Central Government under this sec¬ 
tion, except the power relating to prescription of form of certificate, shall be 
exercisable by the Principal Officer, Mercantile Marine Dept., or, in his ab¬ 
sence, by the surveyor who carries out his duties—see S. ®. 3235, Gaz. of Ini., 
27-10-1962, Part II, S. 3 (ii), p. 3469. 

[b] Inserted by Act 21 of 1966, S. 15 (28-5-1966). 


[c 

(d 

[ e 


Substituted for the words 'safety certificate’, ibid. 

Substituted for the words 'qualified safety certificate’, ibid. 

Inserted by Merchant Shipping (Amendment) Act, 1976 (69 of 1976), S. 22 
(1-12-1976). 


a [299-A. Safety construction certificates and construction certificates for 
cargo ships.— (1) Where in respect of any Indian cargo ship of five hundred 
tons gross or more the Central Government is satisfied that the ship has been 
surveyed 15 in the manner prescribed under section 299B and that she complies 
with the construction rules made under section 284, the Central Government 
may issue in respect of the ship— 

(a) if the ship performs international voyages, a certificate in the prescrib¬ 
ed form to be called a cargo ship safety construction certificate; 

(b) in other cases, a certificate in the prescribed form, to be called a cargo 
ship construction certificate. 

(2) Where in respect of any such ship as is referred to in sub-section (1) 
there is in force an exemption certificate granted under section 302 of the Act 
and the Central Government is satisfied that the ship complies with all the 
requirements referred to in that sub-section other than those from which the 
ship is exempt under that certificate, the Central Government* 5 may issue in 
respect of the ship a certificate in the prescribed form to be called a quali¬ 
fied cargo ship safety construction certificate or a qualified cargo ship construe- 
non certificate. 


w P °^? r t0 T 5 * 6 ru,es -— (!) The Central Government may, sub- 

. ct the condition of previous publication, make rules to regulate the mak¬ 
ing of surveys of cargo ships under this part. 

(2) In particular and without prejudice to the generality of the forego¬ 
ne™— ^ ™ ^ Pr0vide for a11 0r 311 y of the blowing matters, 

(a) *be rnTde *** PlaCGS ^ which ‘ and the manner in which, surveys are to 

(b) Ifiri rernert ! a * !° const 1 ruct ion, machinery, equipment and marking 

rl llv o’rTv S,0n a , , S Which f re to be fu,fil,ed hy cargo ships gene- 

, \ tv? J ?- r by any C ass °* car «° shi P s > n particular; 

(c) the duties of the .'.urveyor making a survey 

<d ’ ‘to according to which the fees payable in respect of surveys are 
survey,° a ^ CU ated ” ‘ he CaSe of a " or a "? ° f P^ces or ™rts o! 

(6> wa e ter-i n h 8 , bultteadf” 8 ta «d any 

m toV'cS 8 in " of “ 

(s) Mfit 

book ° r ° th " 

1386 oi OMSK)!* S W ls' (2MJSW y MerChlmt s WPPl"B (Amendment) Act, 

" smts? snftSrrzr of tW3 s °- °- 

Of Shtppmg—see's'o, 1 60, V gT?/ In“ 1l, s' 
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[d] For Merchant Shipping (Safety Convention Certificate) Rules, 1968, see G.S.R. 
814, Gaz. of Ind., 4-5-1968. Pt. II, S. 3 (i), p. 967. 

OBJECTS AND REASONS 


Clause 16.— This clause seeks to insert ships as required under the 1960 Safety 
two new sections, section 299A and section Convention and for the making of rules as 
299B. Both these sections relate to cargo to survey of cargo ships for the purpose of 
ships and provide respectively for the issue issue of such certificates—S. O R. of Act 21 
of safety convention certificates to cargo of 1966. 

300. Safety equipment and equipment certificates for ships other than 

passenger ships.— (1) If in respect of a [any Indian cargo ship of five hundred 
tons gross or more,] not being a passenger ship, the Central Government is 
satisfied that the ship complies with the provisions of this Act and the rules 
made thereunder relating to life saving and fire appliances b [* * *] applicable 

to such ship and is provided with lights and shapes and the means of mak¬ 
ing fog and distress signals required by the collision regulat : ons, the Central 
Government may issue in respect of the ship— 

(a) where the ship performs voyages between ports or places in India and 
ports or places outside India, a certificate in the prescribed form to be 
called a c [cargo ship safety equipment certificate;] 

(b) where the ship peiforms voyages only between ports or places in India, 
a certificate in the prescribed form to be called a c [cargo ship equip¬ 
ment certificate.] 

(2) Where in respect of any such ship as is referred to in sub-section (1). 
there is in force an exemption certficate granted under section 302 and the 
Central Government is satisfied that the ship complies with all the require¬ 
ments referred to in that sub-section other than those from which the ship is 
exempt under that certificate, the Central Government may issue a certifi¬ 
cate in the prescribed form to be called a qualified d [cargo ship] safety equip¬ 
ment certificate or a qualified d [cargo ship] equipment certificate, as the case 
may be. 

[a] Substituted for the words "any Indian ship of five hundred tons gross or more, 
not being a passenger ship", by Merchant Shipping (Amendment) Act, 1966 (21 
of 1966), S. 17 (28-5-1966). 

b] Word*; "and radio telegraphy or radio telephony installation", omitted, ibid. 

c] Substituted for 'safety equipment certificate’, ibid. 

d] Inserted, ibid. 

301. Radio telegraphy and telephony certificates.— The owner or master 
of a [any Indian cargo ship], which is required by the provisions of section 291 
to be provided with a radio telegraphy or radio telephony installation shall, if 
the Central Government is satisfied that the ship complies with all the provi¬ 
sions of this Act and the rules made thereunder relating to radio telegraphy 
or radio telephony applicable to such ship, receive— 

(a) in the case of a ship performing voyages between ports in Tndia and 
ports outside India, a certificate in the prescribed form to be called a 
b [cargo ship] safety radio telegraphy certificate, or as the case may be 
a b fcargo ship] safety radio telephony certificate; 

(b) in the case of a ship performing voyages only between ports in India a 

certificate in the prescribed form to be called a b [cargo ship] radio e e 
graphy certificate, or as the oase may be, a b [cargo ship] radio e e 
phony certificate. - 

[a] Substituted for "any Indian ship, not being a passenger ship", by the M. S. 
(Amendment) Act, 1966 (21 of 1966), S. 18 (28-5-1966). 


[b] Inserted, ibid. 

302. Exemption certificates.— The owner or master of an Indian ship 
which is exempt from any of the provisions of the construction rules or 
this Act and the rules made thereunder relating to life'saving an< * 
nliances and radio telegraphy or radio telephony installation shall, on applied 
STS tS officer appointed" in this behalf by the Central Government 
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receive from such officer a certificate in the prescribed form to be called an 
exemption certificate. 

[a] Principal Officers, Mercantile Marine Dept, at Bombay, Calcutta and Madras 
or in their absence the Surveyors carrying on their duties, appointed to issue 
exemption certificates under this section—see S. O. 3233, dtd. 18-10 1962, Gaz. 
of India, 27-10 1962, Pt. FI. S. 3 (ti), p. 3469. 


303, Duration of certificates.— (1) A a fcargo ship safety equipment certi¬ 
ficate, a qualified cargo ship safety equ : pment certificate, a cargo ship equip¬ 
ment certificate and a qualified cargo ship equipment certificate] issued under 
this Part shall be in force for twenty-four months from the date of its issue 
or for such shorter period as may be specified in the certificate. 

b f(lA) A cargo ship safety construction certificate, a qualified cargo ship 
safety construction certificate, a cargo ship construction certificate and a quali¬ 
fied cargo ship construction certificate shall be in force for five years from 
the date of its issue or for such shorter period as may be specified in the 
certificate. 


(IB) An exemption certificate issued under section 302 shall be in force 
for the period for which the certificate to which it relates remains in force 
or for such shorter period as may be specified in the exemption certificate.] 

(2) Any certificate issued under this Part not specified in c [sub-sections (1), 
(1A) or (IB)] shall be in force for twelve months from the date of its issue 
or for such shorter period as may be specified in the certificate. 

d [(3) The Central Government or any person authorised by it in this be¬ 
half may grant an extension of any certificate issued under this Part in respect 
of an Indian sh : p— 

(a) where the ship is absent from India on the date when the certificate 
would but for the extension, have expired, for such period not exceed¬ 
ing five months from the said date as may be sufficient to enable the 
ship to return to the port in India at which it is to be surveyed; 

(b) in any other case, for a period not exceeding one month from the said 


onprrH?, Vlded th *l t an J , extension - granted under clause (a) shall cease to be 
operative upon the ships arrival at the port referred to in that clause: 

Provided further that no extension shall be granted under clause (b) in 
respect of a certificate extended under clause (a).] 

under , this t pi th f St t n n in8 ? nythin 8 Gained in this section a certificate issued 

ori?v lei! 1 ? Pa T shan not remain m force after notice is given by the auth- 

wh^h uT 8 L hC cert,fic j tG to the ow ner or master of the sh-p in respect of 

f 1 h s L IT been 1SSUed that that authorit y has cancelled the certificate. 

" safety equipment certificate, a qualified safety 

tificatT' hv m STa ^ f QUipment certi ficate and a qualified equipment cer- 
t ficate by M. S. (Amendment) Act, 1966 (21 of 1966), S. 19 (28-5-1966) 

[bj Inserted, ibid. 

fS? IuSuJph T T words - brackets and figure ’'sub-section ( 1 )-, ibid 

lows sub-section (3), ibid: former sub-section (3) ran as fol- 


r ;s th a “ zz ^ sr t 

£ r r 

period no, exceed, n g five LTZVLT''' ^ 00 ' ha ' date ' • 

OBJECTS AND REASONS 


. 5 ,ause W*— Section 303 provides for the 
duration of various safety convention certi- 
fleates. The 1960 Safety Convention gives 

ffie^MHorl th f«r COn Ki a K ting Govern tnents to fix 
tne period for which cargo ship safety con- 

atruction certificates shall be ApSd 


years has been considered reasons' 

nnrnntf m S stratv J ely convenient for t 
p HT p °. se - Proposed sub-section (1A) whi 
sub-clause (b) of this clause seeks to In* 
in section 303 gives effect t/SE 
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The other changes which clause 19 seeks 
to make in section 303 of the Act are for 
the purpose of giving effect to the provisions 
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of the 1960 Safety Convention as to the dura¬ 
tion of various safety convention certificates 
—S O R. of Act 21 of 1966 


304. Modification of safety convention certificates as respects life saving 
appliances.— (1) If an Indian ship in respect of which a [a passenger ship 
safety certificate] [or a special trade passenger ship safety certificate] issued 
under section 299 is in force has on board in the course of a particular voyage 
a total number of persons less than the number stated in the certificate to 
be the number for which the life saving appliances on the ship provide, the 
owner or master of the ship may obtain from the authority issuing the certi¬ 
ficate, or any person authorised by the authority for the purpose, a memoran¬ 
dum to be attached to the certificate stating the total number of persons car¬ 
ried on the ship on that voyage, and the modifications which may be made 
for the purpose of that voyage in the particulars with respect to life saving 
appliances stated in the certificate. 


(2) Where a valid r [passenger ship safety certificate or special trade pas¬ 
senger ship safety certificate] is produced in respect of a passenger ship other 
than an Indian ship and there is attached to the certificate a memorandum 
which— 


or under the authority of the Government of the 
country in which the ship is registered, and 

(b) modifies for the purpose of any particular voyage, in view of the num¬ 
ber of persons actually carried on that voyage, the particulars stated in 
the certificate with respect to life saving appliances, 
the certificate shall have effect for the purpose of that voyage as if it were 
modified in accordance with the memorandum. 

[a] Substituted for the words "a safety certificate” by Act 21 of 1966, S. 20 (28-5- 

1966). 

[b] Inserted by the Merchant Shipping (Amendment) Act, 1976 (69 of 1976), Sec¬ 
tion 23 (a) (1-12-1976). 

[c] Substituted for the words "safety convention certificate", ibid by S. 23 (b). 


305. Recognition of certificates issued outside India.— A valid safety con¬ 
vention certificate issued in respect of a ship other than an Indian ship by the 
Government of the country to which the ship belongs shall, subject to such 
rules as the Central Government may make in this behalf have the same 
effect in India as the corresponding certificate issued in respect of an Indian 
ship under this Part. 


306. Issue of certificates to foreign ships in India and Indian ships in 
foreign countries.— (1) The Central Government may, at the request of the 
Government of a country to which the Safety Convention applies, cause an 
appropriate safety convention certificate to be issued in resnect of a ship 
a [registered or to be registered] in that country, if it is satisfied in like man¬ 
ner as in the case of an Indian ship that such certificate can properly be 
issued, and where a certificate is issued at such a request, it shall contain a 
statement that it has been so issued. 

(2) The Central Government may request the Government of a country to 
which the Safety Convention applies to issue an appropriate safety convention 
certificate b [in respect of a ship registered or to be registered in India] and a 
certificate issued in pursuance of such a request and containing a statement 
that it has been so issued shall have effect for the purpose of this Act as if 

it had been issued by the Central Government. 

[a] Substituted for the word "registered” by Merchant Shipping (Amendment) 

Act, 1966 (21 of 1966), S. 21 (28-5-1966). 

[b] Substituted for the words "in respect of an Indian ship”, ibid. 

OBJECTS AND REASONS 


Clause 21— Section 306 of the Act pro¬ 
vides for the issue in India of safety con¬ 
vention certificates to ships registered in 
foreign countries, and also for the issue in 
foreign countries of such certificates to ships 


registered in India. The 1960 Safety Con¬ 
vention provides for extension of similar 
facilities even to ships which are yet to be 
registered. The section is being amended to 
give effect to this—S. O. R. of Act 21 of 1666. 
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307. Prohibition on proceeding to sea without certificates.— a [(l) No 
Indian passenger ship shall proceed on a voyage from any port or place in 
India to any port or place outside India— 

(a) if the ship is a ship, other than a special trade passenger ship, unless 
there is in force in respect of the ship either— 

(i) a passenger ship safety certificate issued under section 299; or 

(ii) a qualified passenger ship safety certificate issued under section 299 
and an exemption certificate issued under section 302; 

(b) if the ship is a special trade passenger ship, unless there is in force in 
respect of the ship the certificate referred to in sub-clause (i) of Cl. (a) 
or the certificates referred to in sub-clause (ii) of that clause and a spe¬ 
cial trade passenger ship safety certificate and a special trade pas¬ 
senger ship space certificate, 

being in each case a certificate which by the terms thereof is applicable to 
the voyage on which the ship is about to proceed and to the trade in which 
she is for the time being engaged.] 

(2) No sea-going b [Indian cargo ship, of five hundred tons gross or 
more,] shall proceed on a voyage from any place in India to any place out¬ 
side India unless there is in force in respect of the ship— 

(a) such certificate or certificates as would be required in her case by the 
provisions of sub-section (1) if she were a passenger ship or 

c [(b) a cargo ship safety construction certificate issued under section 299A, 
a cargo ship safety equipment certificate issued under section 300 and 
a cargo ship safety radio telegraphy certificate or a cargo ship 
safety radio telephony certificate issued under section 301, or] 

(c) a qualified safety equipment certificate issued under section 300 and an 

exemption certificate issued under section 302 being certificates which 

by the terms thereof are applicable to the voyage on which the ship is 

about to proceed and to the trade in which she is for the time being 
engaged. 


i ,ti 2A sea-going Indian cargo ship, less than 500 tons gross but not 
less than 300 tons gross, shall proceed on a voyage from any port or place 

Hi H a u° any port ?? place outside India unless there is in force in respect 
tion 301 S ] 1P 3 Car ®° S ^' P safety radio telephony certificate issued under sec- 

shi.li (3 t!J!Il5 a ' g0ing b[Indi ? n carg0 ship of five hundred tons gross or more,] 
fo _“ P i™ r d a v ° yag * between ports or places in India unless there is in 
lorce in respect of the ship— ‘ 

\ cw *° sl }P equipment certificate] issued under section 300; 

3 an i qUa lfl6d Cargo ship e q ui P™ent certificate] issued under section 300 
and an exemption certificate issued under section 302; 

(C) a !^ arg0 S !VPJ 4 radio telegraphy certificate or a e[ cargo ship] radio tele- 
issued uTder C sedtor 3 e 0 d 2 Under 301 eXemption 

?r b sss. 

section to be in force whf ,III r £? ulred by the foregoing provisions of this 
[al S SU “,^ ) ,he M " Chanl S'"™** (Amendment) Act, m» (M 1976 ,. 

M Me^am' CnTr ^ 

(21 of 1966). S. 22 (28-5-1966). • Shipping (Amendment) Act, 1968 

[c] Substituted for former clause (b), ibid. 
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[a] Inserted, ibid. 

fe Substituted for the words "an equipment certificate, ibid. 

|f] Substituted for the words “qualified equipment certificate", ibid. 

[g] Inserted before the word 'radio', ibid. 

OBJECTS AND REASONS 

Clause 22.—The 1960 Convention requires new sub-section (2A) in section 307 of the 

that even cargo ships of less than 500 tons Act. The other amendments to section 307 

gross but net less than 300 tons gross should are of a consequential nature —S O R of 

have a radio telephony certificate. For this Act 21 of 1966. 

clause (c) of this clause seeks to insert a 

308. Production of certificates by ships other than Indian ships.— (1) 

The master of a [every ship being a passenger ship or being a cargo ship of 
three hundred tons gross or more,] belonging to a country to which the 
Safety Convention applies, shall produce a valid safety convention certificate 
to the customs collector from whom a clearance for the ship is demanded in 
respect of a voyage from a port or place in India to a port or place outside 
India and a clearance shall not be granted and the ship may be detained un¬ 
til such a certificate is so produced. 

(2) Where a valid safety convention certificate is produced in respect of 
a ship, b [* * * * *] the ship shall not be deemed to be unsafe for 

the purpose of section 342 by reason of the defective condition of her hull, 
equipment or machinery unless it appears that the ship cannot proceed to sea 
without danger to the passengers or crew owing to the fact that the actual 
condition of the ship does not correspond substantially with the particulars 
stated in the certificate. 

c [(3) Nothing in this section shall apply in respect of an Indian ship ora 
nuclear ship;] 

[a] Substituted for certain words by Merchant Shipping (Amendment) Act, 1966 
(21 of 1966), Section 23 (28-5-1966). 

[b] Words "other than an Indian ship", omitted, ibid. 

[cj Inserted, ibid. 

309. Application of certain sections to certificates.— The provisions of 
sections 228 to 231 (mclusive) shall apply to and in relation to every certifi¬ 
cate issued by the Central Government under sections 299, a [299A], 300, 301 
and 302 in the same manner as they apply to and in relation to a certificate 
of survey. 

[a] Inserted by Act 21 of 1966, S. 24 (28-5-1966). 


a [309A. Alterations pending issue of a safety convention certificate.— 
Where any survey of a ship for the purpose of issue under this Part of a 
safety convention certificate has been completed, then, notwithstanding any¬ 
thing contained in this Act, the owner, agent or master of the ship shall not, 
until such certificate has been issued, make, or cause to be made, any alte¬ 
ration in the structural arrangements, machinery, equipment and other mat¬ 
ters covered by the survey without the prior written permission of the Cen¬ 
tral Government or a person appointed by that Government in this behalf.] 
[a] Inerted by the Merchant Shipping (Amendment) Act, 1966 (21 of 1966), S. 25 
(28-5-1966). 

OBJECTS AND REASONS 


Clause 25.—Except in cases where the 
prior permission of the appropriate authori¬ 
ties has been obtained, the I960 Convention 
prohibits the making of any alterations dur¬ 
ing the interval between the completion of 


survey of the ship for the Issue of a certifi¬ 
cate and the actual issue of such certificate 
New section 309A seeks to give effect to this 
requirement.—S. O. R. of Act 21 of 1966. 


Load lines 

310. Ships exempt from provisions relating to load lines.—(1) * ve 
otherwise provided in this section, the provisions of this Part relRt^ to loa 
lines shall 3 dd 1 v to all sailing vessels as they apply to ships, and accordingly, 
Jhe express^ "ship” in th/said provisions of this Part shall be construed 

as including a sailing vessel. 
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(2) The provisions of this Part relating to load limes shall not apply to— 

8 [(a) any sailing vessel, being an existing vessel of less than one hundred 

and fifty tons gross, or a new vessel of less than twenty-four metres 
in length, and in either case employed in plying coastwise between 
ports situated within India, Pakistan, Burma and Ceylon;] 

(b) any ship solely engaged in fishing; 

(c) any pleasure yacht. 

(3) The Central Government may, on such conditions as it may think fit, 
exempt from the provisions of this Part relating to load lines— 

(a) any ship plying between the near neighbouring ports of two or more 
countries, if the Central Government and the Governments of those 
countries are satisfied that the sheltered nature and conditions of the 
voyages between those ports make it unreasonable or impracticable to 
apply to ships so plying the provisions of this Part relating to load 
lines; 

(b) any ship plying between near neighbouring ports of the same country, 
if the Central Government is satisfied as aforesaid; 

(c) wooden ships of primitive build, if the Central Government considers 
that it would be unreasonable or impracticable to apply the said pro¬ 
visions to them; 

^(d) any coasting ship, being an existing ship of less than one hundred 
and fifty tons gross or a new ship of less than twenty-four metres in 
length: 


Provided that any such ship does not carry cargo; 

(e) any ship which embodies features of a novel kind, if the Central Gov¬ 
ernment is satisfied that the application of the provisions of this Part 
relating to load lines to such a ship might seriously impede research 
into development of such features and their incorporation in ships and 
( V n K tra l, Go ^vernment and the Governments of the countries to be 
SI b * the u . sI ?‘P are that the ship comolies with safety re- 

1* ^ hlCh aF l adequate for the Purposes for which the ship is 
m i! f d an u d are such as to ensure the overall safety of the ship- 

Ind=f b P ut W which S in 0t n0r ™ 115 : engaged on v °y a ^ s to ports outside 
" d 3 , but h !£ h * n exceptional circumstances is required to undertake 

such voyage if the Central Government is satisfied that the ship com- 

Tal SubJihTa f V requ,rements which are adequate for such voyage. 1 

“, f °s r T, fa > b/ merchant Shipping (Amendment) Act, 1970 
or 1970 >. S. 5 (a) (w.r.e.f. 21-7-1968). 

Sonl £ (w« t "“-,”-T 968 T USM ,e) a " d m inser,ed lh ' reaf ^ i»id. sec- 


Clause 5. sub-clause (a).— Sub-sec. (2) (a) 
or section 310 provides for exemption of sail- 

iQRR V nl Se,S less ,ha P 150 ton s gross. The 
I9b6 Convention provides for exemption in 

%t Pec L°{ existin g sailing vessels of less 

On o, gro ? and new sail >ng vessels 

fed to T 161 ® 1-5 in , ? ngth To g |ve ef- 

I* tp this * 11 js proposed to substitute a 

Son 310 U ?2) a ’ f ° r existing clause (a > of Sec - 

tlon U ^ift a ^ S t», <b), T Sub sec hon (3) of Sec- 
CentrJi 0 2 * the prlncipal Act empowers the 
of shfnc G f 0Vern I\l ent to exempt certain types 

slons rel n finr/ h r e application of the proVl- 
in , tp Load Lines. The 1966 Con¬ 
vention provides for similar exemptions 


owtUlS AND REASONS 


£L th d he d if fer ence that in the case of coast- 

less tha P n so t°nn criterion of th e ship being 
nt IE? 150 .^ns gross is confined to exist- 

the shht an K • 3 n T cri t eri on. namely, of 
fbe ,, sh .‘ ps being less than 24 metres in 
length is made applicable in the case of new 

!o; P e,/“? er L h ? Convention al£ »™vMe" 
ror exemption being granted in respect of 

ships which embody features of a novel kind 
and any particular ship which is reauired 

to undertake an internationS voyage in ^ 
ceptional circumstances. To giveeffed 
these provisions of the 1966 Contention it 
4pd r i OP ° S o?n }° substitute for clause (d)' of 

new clauses. 3 * ° f the princ * al Act * ^ 
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for the purpose of assignment and marking of load lines and prescribing the 
conditions (hereafter in this Act referred to as the conditions of assignment) 
on which load lines may be assigned. 

312. Marking of deck line and load lines.— (1) No Indian ship, being a 
ship of which the keel was laid a [on or after the 21st day of July, 1968], and 
not being exempt from the provisions of this Part relating to load lines, shall 
proceed to sea unless— 

(a) the ship has been surveyed in accordance with the load line rules; 

(b) the ship complies with the conditions of assignment; 

(c) the ship is marked on each side with a mark (hereafter in this Act re¬ 
ferred to as a deck line) indicating the position of the uppermost com¬ 
plete deck as defined by the load line rules and with marks (hereafter 
in this Act referred to as load lines) indicating the several maximum 
depths to which the ship can be safely loaded in various circumstances 
prescribed by the load line rules; 

(d) the deck line and load lines are of the description required by the load 
line rules, the deck line is in the position required by those rules, and 
the load lines are of the number required by such of those rules as 
are applicable to the ship; and 

(e) the load lines are in the position required by such of the load line 
rules as are applicable to the ship. 

(2) No Indian ship, being a ship of which the keel was laid b (before the 
21st day of July, 1968,] and not being exempt from the provisions of this 
Part relating to load lines, shall proceed to sea unless— 

(a) the ship has been surveyed and marked in accordance with clauses (a), 
(c) and (d) of sub-section (1); 

(b) the ship complies with the conditions of assignment in principle and 
also in detail so far as, in the opinion of the Central Government, is 
reasonable and practicable having regard to the efficiency of the pro¬ 
tection of openings, the guard rails, the freeing ports and the means 
of access to the crew’s quarters provided by the arrangements, fittings 
and appliances existing on the ship at the time when she is first sur¬ 
veyed under this section; and 

°[(c) the load lines are in the position required by Cl. (e) of sub-sec. (1).] 

(3) Any ship attempting to proceed to sea without being surveyed and 
marked as required by this section may be detained until she has been sur¬ 
veyed and marked, and any ship which does not comply with the conditions 
of assignment to the extent required in her case by this section shall be 
deemed to be unsafe for the purpose of section 336. 

[a] Substituted for the words, figures and letters "after the 30th day of .Tune, 

1932” by Merchant Shipping (Amendment) Act, 1970 (25 of 1970), S. 6 (a). 

[b] Substituted for the words, figures and letters "before the 1st day of July 
1932'', ibid by S. 6 (b) (i). 

[c] Substituted for former clause (c), ibid by S. 6 (b) (ii) (w.r.e.f. 21-7-1968). * 


OBJECTS AND REASONS 

riancp B — Sub-section (1) of Section 312 mencemcnt of that Convention and a ship 
,vr C +£n S £rinr-ir.il Art deals with the survey the keel of which was laid before such com 
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same section deals with the survey Board of Trade in the United Kingdom on 

marking of deck line and load ines m 31st d of December. 1906 occurring in 
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'convention % SB 
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agent or master of the ship shall not make or cause to be made any altera¬ 
tion in the structure, equipment, arrangements, material or scantlings covered 
by the survey without the prior written permission of the Central Govern¬ 
ment or a person authorised by that Government in this behalf.] 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1970 (25 of 1970), S. 7 

(w.r.e.f. 21-7-1968). 

OBJECTS AND REASONS 

Clause 7.—Except in cases where the ment. arrangements, material or scantlings 
prior permission in writing of the appro of a ship, after it has been surveyed for 
priate authorities has been taken, the Load the purposes of assignment and marking oi 
Lines Convention. 1966. prohibits the mak- load lines. New Section 312A seeks to give 
ing of any alterations in the structure, equip- effect to this requirement.—S.O.R. of Act lo 

of 1970. 

313. Submersion of load lines.— (1) An Indian ship (not being exempt 
from the provisions of this Part relating to load lines) shall not be so loaded 
as to submerge in salt water, when the ship has no list, the appropriate load 
line on each side of the ship, that is to say, the load line indicating or pur¬ 
porting to indicate the maximum depth to which the ship is for the time 
being entitled under the load line rules to be loaded. 

(2) Without prejudice to any other proceedings under this Act, any ship 
which is loaded in contravention of this section may be detained until she 
ceases to be so loaded. 

314. Maintenance of load line marks.— (1) No owner or master of an 
Indian ship which has been marked in accordance with the foregoing provi¬ 
sions of this Part, shall without reasonable cause, fail to keep the ship so 
marked. 

(2) No person shall conceal, remove, alter, deface or obliterate, or suffer 
any person under his control to conceal, remove, alter, deface or obliterate 
any mark placed on any such ship in accordance with the foregoing provi¬ 
sions of this Part except with the authority of a person entitled under the 
load line rules to authorise the alteration of the mark or except for the pur¬ 
pose of escaping capture by an enemy or by a foreign ship of war in the 
exercise of some belligerent right. 

315. Inspection of ships with respect to load lines.— A surveyor may 
Inspect any Indian ship for the purpose of seeing that the provisions of this 
Part relating to load lines have been complied with and for this purpose may 
go on board the ship at all reasonable times and do all things necessary for 
the proper inspection of the ship and may also require the master of the ship 
to supply him with any information which it is in the power of the master 
to supply for that purpose, including the production of any certificate grant¬ 
ed under this Part in respect of the ship. 

Load line certificates 

316. Issue of load line certificates and effect thereof.— (1) Where an 
Indian ship has been surveyed and marked in accordance with the foregoing 
provisions of this Part and complies with the conditions of assignment to the 
extent required in her case by those provisions, there shall be issued to the 
owner of the ship on his application and on payment of the prescribed fee,— 

•[(a) in the case of an existing ship which is of one hundred and fifty 
tons gross or more or a new ship of twenty-four metres or more in 
length, and which in either case carries cargo or passengers, a certi¬ 
ficate to be called "an international load line certificate”; 

(aa) in the case of a ship which is exempted under clause (e) or clause (f) 
of sub-section (3) of section 310, a certificate to be called "an inter-; 
national load line exemption certificate]; and, 

Jb) in the case of any other ship, a certificate to be called "an Indian load 
line certificate.” 

(2) Every such certificate shall be Issued either by the Central Govern¬ 
ment or by such other person as may be authorised in that behalf by the 
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e c “ I 

? U ? St f and contain >ng a statement that it has been so issued shall have ef 
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for the lTme r hein!; 0ad V”® certifica ‘ e issued in pursuance of this section and 
r the time being in force, is produced in respect of a ship, the ship shall 
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lines onTh^v 5 requir . ed , b y those Provisions, and if the deck line and load 
es on the ship are of the number and description required by the load 

me rules and the position of the deck line and load Jes corresponds S 
the position specified in the certificate, the ship shall be deemed to be mark¬ 
ed as required by those provisions. k 

W Art,'°, r Z, r ? a " Se (al by ,hC Shipping (Amendment) 

Act, 1910 (25 of 1970), S. 8 (w.r.e.f. 21-7-1968). 


OBJECTS AND REASONS 


Clause 8.—This clause seeks to substitut 
two new clauses (a) and (aa) for clause (a 
of Section 316 (1) of the principal Act. Ne\ 
n 3) , p ? v , i . des for the issue of inter 
load . lin « certificates to existim 
i ® f ,°" e hundred and fifty tons gross o 

or mn~ d - to , new ships of twenty-four metre 
r more in length. New clause (aa) pro 


yides for the issue of an international load 
lines exemption certificate to a ship with 
novel features or to any ship which is not 
normally engaged on international voyages 
but which is required, under exceptional 
circumstances, to undertake a single inter¬ 
national voyage (vide clause 5 and notes 
thereon).—S OR, of Act 25 of 1970. 


[317. Duration and cancellation of certificates.— (1) Every certificate 
issued in respect of a ship under clause (a) or clause (b) of sub-section (1) of 
section 316 and every certificate issued under clause (aa) of that sub-section 
to a ship referred to in clause (e) of sub-section (3) of section 310 shall be 
in force for a period of five years from the date of its issue or for such 
shorter period as may be specified in the certificate but subject to the provi- 
sions of this Part, a new certificate may be issued in respect of such ship: 


Provided that where it is not possible to issue such new certificate to any 
ship before the expiry of its existing certificate, the Central Government or 
any other person authorised by it to issue such certificate may, on being satis¬ 
fied that no alterations affecting the ship’s free board have been made in the 
structure, equipment, arrangements, material or scantlings, after the last sur¬ 
vey of the ship under sub-section (5), extend the validity of the existing cer¬ 
tificate for such period not exceeding five months as the Central Government 
or such person may deem fit. 


(2) Every certificate issued under clause (aa) of sub-section (1) of section 
316 to a ship referred to in clause (f) of sub-section (3) of section 310 shall 
cease to be valid upon the completion of the voyage in respect of which such 
certificate was issued. 


(3) Notwithstanding anything contained in the foregoing provisions of this 
section, any certificate issued in respect of a ship under sub-section (1) of sec¬ 
tion 316 shall cease to be valid when the ship ceases to be an Indian ship. 

(4) The Central Government may, by order in writing, cancel any certifi¬ 
cate isued in respect of a ship under sub-section (1) of section 316 if it is 
satisfied that— 

(a) material alterations such as would necessitate assignment of an increased 
free board have taken place in the hull or superstructure of the ship, 

(b) the fittings and appliances for the protection of openings, the guard rails, 
freeing ports, or the means of access to the crew’s quarters are not 
maintained in an effective condition, 
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(c) the structural strength of the ship is lowered to such an extent as to 

render the ship unsafe, 

(d) the markings of the deck line and load lines on the ship have not been 
properly maintained: 

Provided that no such order shall be made unless the person concerned 
has been given a reasonable opportunity to represent his case. 

(5) The owner of every ship in respect of which any certificate has been 
issued under sub-section (1) of section 316 shall, so long as the certificate re¬ 
mains in force, cause the ship to be surveyed in the prescribed manner once 
at least in each year during the period commencing three months before and 
ending three months after the anniversary date of issue of the certificate for 
the purpose of determining whether the certificate should, having regard to 
the provisions of sub-section (4), remain in force: 

Provided that the Central Government may, if satisfied in any case for 

reasons to be recorded in writing that it is necessary or expedient so to do, 

extend by order in writing the time within which a ship shall be caused to be 
so surveyed. 


fW (6) . 1 1 the owner fai,s to ca “se the ship to be surveyed as aforesaid, the 
Central Government may, after giving the owner a reasonable opportunity to 

taken tmri^ S tv Se A a » nd Wlth ° Ut P * ejudice to an y other action that may be 
taken under this Act in respect of such failure, cancel the certificate. 

load n ^* ng ^. nything contained in sub-section (1), any international 

hcafion Of M L SSU f d ° r renewed under this Act before date of pub- 
r a ,Jf n ° f , h Merchant Shipping (Amendment) Act, 1970, in the Official 

Gazette and ,n force on that date, shall continue to be in force- 
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Deen issued or, as the case may be, renewed- or 
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OBJECTS AND REASONS 


Clause 9 — This clause seeks to substitute 
anew section 317 for existing section 317 of 

trio*, P IfT C ‘P a ! ^ The new se ction seeks to 
give effect to the various provisions of the 

c 9 nven tion. I960, relating to 

flSS cSrtStef" “" d Ca " Ce,,all ° n at l° a « 

tio?%r V iti ns ° f . tbe Load L( nes Conven- 

ice lation of"^ il d r ti0n ' extension and 
«uiceiiatxon of load lines certificates * are, 


a n ce e rtifl h cltj 93 ° “S^terenew^ 

tion cannot Under the 1Q 66 Conver 

non cannot be renewed and upon its exnir 

ther e t h he Ce i r 966 C rnn haS t t0 be Stained Kl 

issue of in, 2 rnf,- nVe P tl , on provides for th 

certmcatei S Pi"® 1 loa «: d lines exemptio 

thereon!Vn a 8 C i°V ses 5 and 8 and not 
tnereon). S.O.R. of Act 25 of 1970. 


118 .*-*'•• 1 .- 0 . yj.n. or Act 25 of 1970 

shall procee (i P8 „ t 0 u„ , ',rfh^ T «> No Indian'ship 

late cerMcaie issued under the pru^nsTf ZZTm. °* ‘ he S, ‘ iP 3 l0ad 

t0 F[ * rom whom a porf^leara^ to the customs collec- 

which is required by the forecoino nrnmc- ^ lp j S demanded > the certificate 
when the ship proceeds to sea and thT2£“,i° this Seption to be ^ force 

and the ship may be detained, until that^ertific^tp*^ 6 sha11 , not be Sranted, 

119 p,.L|- , , ’ * 1131 certificate is so produced 

* r c&sSi? s 



494 [Ss 320-322] [The] Merchant Shipping Act, 1958 

the foregoing provisions of this Part in respect of an Indian ship other than 
a home-trade ship of less than two hundred tons gross— 

(a) the owner of the ship shall forthwith on the receipt of the certificate 
cause it to be posted up in some conspicuous place on board the ship 
and to be kept so posted up and legible so long as the certificate re- 
mains in force and the ship is in use; and 

(b) the master of the ship, before making any other entry in any official 
log book, shall enter or cause to be entered therein the particulars as 
to the position of the deck line and load lines specified in the certifi¬ 
cate. 

(2) Before any such ship leaves any dock, wharf, harbour or other place 
for the purpose of proceeding to sea, the master thereof shall— 

(a) enter or cause to be entered in the official log book such particulars 
relating to the depth to which the ship is for the time being loaded as 
the Central Government may by rules made in this behalf prescribe; 
and 

(b) cause a notice in such form and containing such of the said particulars 
as may be required by the said rules, to be posted up in some conspi¬ 
cuous place on board the ship and to be kept so posted up and legible 
until the ship arrives at some other dock, wharf, harbour or place: 

Provided that the Central Government may by the said rules exempt 
home-trade ships or any class of home-trade ships from the requirements of 
clause (b) of this sub-section. 

320. Insertion of particulars as to load lines in agreements with crew.— 
(1) Before an agreement with the crew of any ship in respect of which a 
load line certificate is in force, is signed by any member of the crew, the 
master of the ship shall insert in the agreement the particulars as to the posi¬ 
tion of the deck line and load lines specified in the certificate. 

(2) In the case of a ship required by this Act to engage its crew before 
a shipping master, the shipping master shall not proceed with the engagement 
of the crew until— 

(a) there is produced to him a load line certificate for the time being in 
force in respect of the ship; and 

(b) he is satisfied that the particulars required by this section have been 
inserted in the agreement with the crew. 

Special provisions as to ships other than Indian ships. 

321. Issue of load line certificates to foreign ships in India and Indian 
ships in foreign countries.— a [(1)] The Central Government may, at the request 
of a country to whih the Load Line Convention applies, issue an international 
load line certificate in respect of a ship b [registered or to be registered] in 
that country if it is satisfied in like manner as in the case of an Indian ship 
that it can properly issue the certificate and where the certificate is issued at 
such a request, it shall contain a statement that it has been so issued. 

c [(2) The Central Government shall, as soon as may be, after the issue of 
a certificate in respect of a ship under sub-section (1), forward to the Gov¬ 
ernment at whose request such certificate was issued a copy each of the certi- 
ficate, the survey report used in computing the free board of the ship and of 
the computations.] 

[a] Section 321 re-numbered as sub section (1) thereof by the Merchant Shipping 

(Amendment) Act, 1970 (25 of 1970), S. 10 (w.r.e.f. 21-7-1968). 

[b] Substituted for the word ’registered’, ibid. 

[c] Inserted, ibid. 

322. Recognition of load line certificates issued outside India.— An inter¬ 
national “(load line certificate or, as the case may be, an international load 
line exemption certificate] issued in respect of any ship other than an Indian 
ship by the Government of the country to which the ship belongs shall, su - 
ject to such rules as the Central Government may make in this behalf, nave 



[The] Merchant Shipping Act, 1958 [S 323] 495 

the same effect in India as a a [load line certificate or, as the case may be, an 
international load line exemption certificate] issued in respect of an Indian 
ship under this Part. 

[a] Substituted for the words "load line certificate" by Merchant Shipping (Am¬ 
endment) Act, 1970 (25 of 1970), S. 11 (w.r.e.f. 21-7-1968). 

323. Inspection and control of Load Line Convention ships other than 
Indian ships.— a [(l) A surveyor may, at any reasonable time, go on board any 
ship (other than an Indian ship) carrying cargo or passengers and registered 
in a country to which the Load Line Convention applies, when such ship is 
within any port in India, for the purpose of demanding the production of any 
international load line certificate or, as the case may be, international load 
line exemption certificate for the time being in force in respect of the ship: 

Provided that such ship is an existing ship of one hundred and fifty tons 
gross or more or a new ship of twenty-four metres or more in length ] 

(2) If a valid international load line certificate is produced to the sur¬ 
veyor on any such demand, the surveyor's powers of inspecting the ship with 
respect to load line shall be limited to seeing— 

(a) that the ship is not loaded beyond the limits allowed by the certificate: 

(b) that the position of the load lines on the ship corresponds with the posi¬ 
tion specified in the certificate; 

1(c) that no material alterations as would necessitate the assignment of 

an increased free board have taken place in the hull or superstructures 
of the ship;] 

(d) that the fittings and appliances for the protection of openings, the guard 
rails, the freeing ports and the means of access to the crew’s quarters 
have been maintained on the ship c [in an effective condition.] 
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cate the maximum depth to which the ship is for the time being entitled 
under the Load Line Convention, to be loaded. 

[a] Substituted for former sub-section (1) by Merchant Shipping (Amendment) 

Act, 1970 (25 of 1970), S. 12 (w.r.e.f. 21-7-1968). 1 

[b] Substituted for former clause (c). ibid. 

[c] Substituted for the words "in as effective a condition as they were in when 
the certificate was issued”, ibid. 

[d] Inserted, ibid. 

[e] Substituted for the words "on any such inspection”, ibid. 

[f] Inserted, ibid. 

324. Certificate of Load Line Convention ships other than Indian ships to 
be produced to customs.— The master of every ship other than an Indian ship 
being a ship of one hundred and fifty tons gross or more carrying cargo or 
passengers, and belonging to a country to which the Load Line Convention 
applies, shall produce to the customs collector from whom a port clearance 
for the ship from any port in India is demanded— 

(a) in a case where port clearance is demanded in respect of a voyage to a 
port outside India, a valid international load line certificate; 

(b) in a case where port clearance is demanded in respect of any other 
voyage, either a valid international load line certificate or a valid In¬ 
dian load line certificate; 

and the port clearance shall not be granted, and the ship may be detained, 
until the certificate required by this section is so produced. 

325. Marking of deck line and load lines of ships other than Indian 
ships.— The provisions of section 312 shall apply to ships other than Indian 
ships proceeding or attempting to proceed to sea from ports in India as they 
apply to Indian ships subject to the following modifications, namely: 

(a) the said section shall not apply to a ship other than an Indian ship if 
a valid international load line certificate is produced in respect of the 
ship; and 

(b) subject to the provisions of clause (a), a ship other than an Indian ship 
which does not comply with the conditions of assignment to the extent 
required in her case by section 323 shall be deemed to be unsafe for 
the purpose of section 342. 

326. Submersion of load line of ships other than Indian ships.— The pro¬ 
visions of section 313 shall apply to ships other than Indian ships, while they 
are within any port in India as they .apply to Indian ships subject to the 
following modifications, namely: 

a [(a) no ship belonging to a country to which the Load Line Convention 
applies being an existing ship of one hundred and fifty tons gross or 
more or being a new ship of twenty-four metres or more in length 
shall be detained and no proceedings shall be taken against the owner 
or master thereof by virtue of the said section except after an inspec¬ 
tion by a surveyor as provided by section 323; and] 

(b) the expression "the appropriate load line” in relation to any ship other 
than an Indian ship shall mean— 

(i) in the case of a ship in respect of which there is produced on such 

an inspection as aforesaid a valid international load line certificate, 
b for, as the case may be, an international load line exemption certi¬ 
ficate] the load line appearing by the certificate to indicate the 
maximum depth to which the ship is for the time being entitled 
under the Load Line Convention, to be loaded; 

(ii) in any other case, the load line which corresponds with the load 
line indicating the maximum depth to which the ship is for the 
time being entitled under the load line rules to be loaded, or, if no 
load line on the ship corresponds as aforesaid, the lowest load line 
thereon. 

[a] Substituted for former clause (a) by the Merchant Shipping (Amendment) 

Act, 1970 (25 of 1970), S. 13 (w.r.e.f. 21-7-1968). 

[b] Inserted, ibid. 
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327. Inspection of ships other than Indian ships belonging to non-Conven- 
tion countries.— The provisions of section 315 shall apply, in the same man¬ 
ner as they apply to Indian ships, to all ships registered in a country to 
which the Load Line Convention does not apply while they are within Indian 
jurisdiction. 

328. Load line certificates of ships other than Indian ships.— (1/ The pro¬ 
visions of this Part relating to the ssue. effect, duration, •''[and cancellation 
of Indian load line certificates or, as the case may be, international load lines 
exemption certificates! shall apply to ships other than Indian ships as they 
apply to Indian ships subject to the following modificat : ons, namely: 

(a) any such certificate may be issued in respect of any such ship as in res¬ 
pect of an Indian ship provided that b fany such certificate issued in 
respect of a ship carrying cargo or passengers being an existmg ship 
of one hundred and fifty tons gross or more or being a new ship of 
twenty-four metres or more in length] and registered in a country to 
which the Load Line Convention applies, shall only be valid so long 
as the ship is not plying on voyages from or to any port in India to 
or from any place outside India and shall be endorsed with a statement 
to that effect and shall be cancelled by the Central Government if it 
has reason to believe that the ship is so plying: and 

(b) the survey required for the purpose of seeing whether the certificate 
should remain in force shall take place when required by the Central 
Government. 

(2) If the Central Government is satisfied— 

(a) that provision has been made for the fixing, marking and certify : ng of 
load lines by the law in force in any country outside India with respect 
to ships (or any class or description of ships) of that country and has 
also been so made (or has been agreed to be so made) for recognising 
Indian load line certificates as having the same effect in ports of that 
country as certificates issued under the said provision, and 

(b) that the said provision for the fixing, marking and certifying of load 
lines is based on the same principles as the corresponding provisions of 
this Part relating to load l'nes and is equally effective, 

it may, by notification in the Official Gazette, direct that load line certificates 
issued in pursuance of the said provision or in respect of ships (or that class 
or description of ships) of that country, shall have the same effect for the pur¬ 
pose of this Part as Indian load line certificates: 


c [Provided that such direction shall not apply to any ship carrying cargo 
or passengers being an existing ship of one hundred and fifty tons gross or 
more or being a new ship of twenty-four metres or more in length if such 
ship is registered in a country to which the Load Line Convention applies, 

and is engaged in plying on voyages from or to any port in India to or from 
any port outside India.] 


ta] Substituted for the words 'renewal and cancellation of Indian load line certifi¬ 
cates’ by the Merchant Shipping (Amendment) Act, 1970 (25 of 1970) S 14 (at 
(i) (w.r.e.f. 21-7-1968). ’ 

[b] Substituted for the words "any such certificate issued in respect of a ship of 
150 tons gross or more carrying cargo or passengers n ibid, S. 14 (a) (ii). 

[c] Substituted for former proviso, ibid. 


shl„flJ ert ^ ateS f ^ be produced to customs by ships other than Indian 
ter?d ™ “ on -Convent,on countries.- The master of every ship regis- 

nror? ? country to which the Load Line Convention does not apply shall 
P oduce to the customs collector from whom a port clearance for^the shiD 

cerHfW y b° rt m f ff dia ‘ S demanded ' either «n Indian load Pne certificate or a 
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nnt llT j ime t bein 8 >n f orce in respect of the ship, and the port clearance shall 
this may be detained unm the certificate «*** by 


Loading of timber 


ment 3 4 5 °h a ii POW ! r ? mak ® rU,eS aS <G timber car e°— (D The Central Govern¬ 
or i? th : $Ubj f 10 l He condi1ion of P rev »ous publication, make rules (here¬ 
on wh.chtL'her" O'" 6 * * * " t0 / S ,he timber cargo rules) as t0 thfe conditions 
on w hich timber may be carried as cargo in any uncovered space cn the deck 

oi any Indian ship. 


v, (2 ;, The L timber cargo rules may prescribe a special load line to be used only 
when the ship is carrying timber as cargo on deck and the conditions on which 
- uch special load line may be assigned, and may further prescribe either 
generally or with reference to particular voyages and seasons the manner and 
position in which such timber is to be stowed and the provisions which are to 
be made for the safety of the crew. 

(3) Any surveyor may at any reasonable time, inspect any Indian ship 
carrying timber as cargo in any uncovered space on her deck for the purpose 
of seeing whether the timber cargo rules have been complied with. 

(4) The foregoing provisions of this sect on and the timber cargo rules shall 
apply to ships other than Indian ships while they are within Indian jurisdiction 
as they apply to Indian ships. 


Dangerous goods and grain cargoes 

331. Carriage of dangerous goods.— (1) The Central Government may make 
rules for regulating in the interests of safety the carriage of dangerous goods 
in ships. 

‘[(2) In particular and without prejudice to the generality jf the forego¬ 
ing power, such rules may provide for the classification, packing, labelling 
and marking of such goods or any class of such goods, stowing of such good*; 
(whether with or without other cargo) including plans for stowing, the fixing 
of the maximum quantity of any such class of goods which may be carried 
in different ships or classes of ships, and such other matters relating to dan¬ 
gerous goods as required to be provided for implementing the provisions of 
the Safety Convention.) 

(3) The owner, master or agent of a ship carrying or intending to carry 
any dangerous goods as cargo and about to make a voyage from a port in 
India shall furnish in advance the prescribed particulars of the ship and the 
cargo to such authority as may be prescribed for the purpose. 

(4) A surveyor may inspect the ship for the purpose of securing that any 
rules under this section are complied w’th. 

(5) If any of the rules made in pursunace of this section is not complied 
with in relation to any ship, the ship shall be deemed for the purpose of this 
Part to be an unsafe ship. 

(6) This section shall apply, in the same manner as it applies to Indian 
ships, to ships other than Indian shifis while they are within any port in India 
or are embarking or disembarking passengers or are loading or discharging 
cargo or fuel within Indian jurisdiction. 

Explanation.— In this section the expression "dangerous goods” means 
goods which by reason of the nature, quantity or mode of stowage are either 
singly or collectively liable to endanger the life or the health of persons on 
or near the ship or to imperil the ship, and includes all substances within the 
meaning of the express’on "explosive” as defined in the Indian Explosives 
Act, 1884, and any other goods which the Central Government may by noti¬ 
fication in the Official Gazette specify as dangerous goods 

b [but shall not include,— 

(a) any fog or distress sipnals or other stores or equipment required to be 

carried by the ship undc-r this Act or the rules or regulations thereunder: 
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(b) particular cargoes carried in ships specially built or converted as a 
whole for that purpose, such as tankers ] 

[a] Substituted for former sub-section (2) by Merchant Shipping (Amendment) Act, 

1966 (21 of 1966). S. 26 (28-5-1966). 

[b] Substituted for certain words, ibid. 

OBJECTS AND REASONS 

Clause 26—Sub-cl. (a).— The I960 Safety Sub-clause (b).—The definition of the ex- 
Convention contains a number of new re- pression 'dangerous goods' contained in the 
gulations relating to the classification, pack- Explanation to section 331 is also being am¬ 
ine, labelling, documentation and stowage of ended to exclude from its purview particu- 
dangerous goods on board ships. Sub-s. (2) lar cargoes carried in ships, such as tankers, 
of section 331 of the Act which provides for specially built or converted as a whole, for 
the various matters relating to dangerous the purpose and thereby to bring it into 
goods, with regard to which the Central conformity with the definition contained in 
Government may make rules, is being am- the 19G0 Safety Convention.—S. O. R. of Act 
ended to include the matters to which these 21 of 1966. 
new regulations pertain. 

a [331A. Grain loading plan.— (1) No grain shall be loaded on board any 
Indian ship anywhere unless there is in force in respect of such ship a grain- 
loading plan approved under sub-section (3) or sub-section (4). 

(2) The grain-loading plan shall be in such form and contain such parti¬ 
culars as to the stability of the ship, circumstances of loading on departure 
and arrival, the main characteristics of the fittings used to prevent the shift¬ 
ing of cargo and such other matters as may be prescribed, having regard to 
the rules made under sub-section (5) of section 332. 

(3) Save as otherwise provided in sub-section (4), the grain-loading plan 
shall be submitted to the Central Government for approval and that Gov¬ 
ernment may, having regard to the rules made under sub-section (5) of sec¬ 
tion 332, the stability of the ship and the circumstances of loading on depar¬ 
ture and arrival, approve the plan with such modifications, if any, as it may 
deem necessary. 

(4) The Central Government may request the Government of a country 
to which the Safety Convention applies to approve the grain-loading plan of 
an Indian ship and an approval given in pursuance of such a request and 
containing a statement that it has been so given shall have effect for the 
purposes of this section as if the approval had been given by the Central 
Government. 


(5) The Central Government may, at the request of the Government of a 
country to which the Safety Convention applies approve the grain-loading 
plan of a ship registered in that country if the Central Government is satis- 

ed, in the like manner as in the case of an Indian ship, that such approval 
can properly be g ven and where approval is given at such a request, it shall 
contain a statement that it has been so given. 

(6) It is hereby declared that for the purpose of section 208 (which re- 

quires documents relating to navigation to be delivered by the master of a 

sh-p to his successor) the plan shall be deemed to be a document relating to 
the navigation of the ship.] 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1966 (21 of 1966). S. 27 


OBJECTS AND REASONS 


Clause 27.—The 1960 Convention requires 
the masters of grain ships to carry nroperly 
approved grain-loading plans. Proposed 
section 331A which clause 27 seeks to in- 
sert in the principal Act accordingly provides 
that no grain shall be loaded on board any 


Indian ship anywhere unless there is in 
force in respect of such ship a duly approv¬ 
ed grain-loading plan. The section also 
makes provisions for approval of grain-load- 
mg plans and matters incidental thereto.— 
S.O.R. of Act 21 of 1966 


Shin K ( L } where grain is loaded on board any Indian 

ll P nppir h °A lS ° aded W,thin any port in India on board any other ship 
h ff^ ^ reasonabl e Precautions shall be taken to prevent the gra, P n 

nr ?L Sh ftl ? S: S i! ch Precautions as aforesaid are not taken the owner 

or the master of the ship or any agent of the owner who was charged with 
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t-he loading or with sending the ship to sea laden with grain shall be guilty 
of an offence under this sub-section and the ship shall be deemed for the 
purposes of this Part to be unsafe by reason of improper loading. 

(2) Where any ship which is loaded with grain outside India without all 
necessary and reasonable precautions having been taken to prevent the grain 
from sh fting, enters any port in India so laden, the owner or master of the 
ship shall be guilty of an offence under this sub-section and the ship shall 
he deemed for the purposes of this Part to be unsafe by reason of improper 
loading. 

a [(2A) Where grain is loaded on board an Indian ship in accordance with 
a grain loading plan approved under section 331A or where grain is loaded 
on board any other ship in accordance with a grain-loading plan approved by 
or on behalf of the Government of the country in which that ship is regis¬ 
tered, the ship shall be deemed, for the purposes of sub-sections (1) and (2), 
to have been loaded with all necessary and reasonable precautions] 

(3) On the arrival at a port in India from a port outside India of any ship 
carrying a cargo of grain, the master shall cause to be delivered at the port 
to such customs or other officer as may be specified by the Central Govern¬ 
ment in this behalf, a notice stating— 

fa) the draught of water and free board of the said ship after the loading 
of the cargo was completed at the final port of loading; b [ * ] 
b [(b) the kind of grain carried and quantity thereof stated in cubic feet, 
quarters, bushels or tons weight; and 

(c) the mode in which the grain is stowed and the precautions taken to 
prevent the grain from shifting and where the grain has been stowed 
in accordance with the ship’s grain-loading plan, if any, that it has 
been so stowed.] 

r ff4) any person authorised in this behalf, by general or special order of 
the Centre] Government may, for securing the observance of the provisions 
of this section, go on board a ship carrying a cargo of grain and require the 
production of the grain-loading plan of the ship and inspect the mode in 
which the cargo is stowed in the ship.] 

(5) The Central Government may, subject to the condition of previous 
publication, d (make rules in relation to grain-loading plans e and the loading 
of ships] with grain generally or of ships of any class specifying the precau¬ 
tions to be taken, and when such precautions have been prescribed, they shall 
be treated for the purposes of this section to be included in the expression 
''necessary and reasonable precautions”. 

(6) In f [section 331A and this section,] the expression "grain” includes 
wheat, maize, oats, rye, barley, rice, pulses and seeds, and the expression 
"ship carrying a cargo of grain” means a ship carrying a quantity of grain 
exceeding one-third of the ship's registered tonnage reckoning one hundred 
cubic fee or two tons of weight of grain as equivalent to one ton of register¬ 
ed tonnage. 

fa] Inserted by the Merchant Shipping (Amendment) Act, 1966 (21 of 1966), Sec¬ 
tion 28 (28-5 1966). 

[b] Word ’and’ at the end of Cl. (a), omitted and Cls. (b) and (c). substituted for 

former clause (b), ibid. 

[cl Substituted for former sub-section (4), ibid. f 

fd] Substituted for the words "make rules in relation to loading of ships”, ibid 
[e] For Merchant Shipping (Carriage of Grains) Rules. 1969. see Gaz. of India. 

1-2-1969, Pt. II. S 3 (1). p. 408. 

ff] Substituted for the words 'this section', by Act 21 of 1968. S. 28 (e) (28-5-1966). 

OBJECTS AND REASONS 


Clause 28.—The 1960 Convention stipulates 
that a grain-loading plan approved by a 
contracting Government shall be accepted as 
sufficient evidence that a particular shin 
when loaded in accordance with such plan 


leets the requirements of the Convention, 
lub-clause (a) seeks to give effect to this. 
The amendments proposed in sub-els. id. 
2 ). (d) and (e) are mainly of n consequen- 
ial nature.—S O R. of Act 21 of 1966. 
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Sub-division load lines 

333. Submersion of sub-division load lines in case of passenger ships.— 
(1) Where— 

(a) an Indian passenger ship has been marked with sub-division load lines, 
that is to say, load lines indicating the depth to which the ship may 
be loaded having regard to the extent to which she is sub-divided and 
to the space for the time being allotted to passengers, and 

(b) the appropriate sub-division load line, that is to say, the sub-division 
load line appropriate to the space for the time being allotted to pas¬ 
sengers on the ship, is lower than the load line indicating the maxi¬ 
mum depth to which the ship is for the time being entitled under the 
provisions of this Part to be loaded, 

the ship shall not be so loaded as to submerge in salt water the appropriate 
sub-division load line on each side of the ship when the sh : p has no list. 

(2) Without prejudice to any other proceedings under this Act. any such 

ship which is loaded in contravention of this section may be detained until 
she ceases to be so loaded. 

Unseaworthy Ships 

334. Unseaworthy ship not to be sent to sea.- (1) Every person who 
sends or attempts to send an Indian ship to sea from any port in India in 
unseaworthy state that the life of any person is likely to be thereby 

Sre he e r rC bei? ff s’enT 6SS he . proves that he l,sed a11 reasonable means to in- 

\uch 11?,,, ? Sea m 3 seaworth y state or that her going to sea in 

able be S v il state _ was under the circumstances, reasonable and justifi¬ 
able, be guilty of an offence under this sub-section. 

(2) Every master of an Indian ship who knowingly takes such shin to 

therib SUC ^ unsea ' VOrthy State that the We of any person is hkely to be 

S eaworrt™tSfwf s S u a nder n th SS ^ hef S ° ing Sea in such un " 
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daily extend 3 this section is an unsafe ship, that is to say. is by reason of the 
defective condition of her hull, equipment or machinery, or by reason of over¬ 
loading or improper loading, unfit to proceed to sea without serious danger to 
human life, having regard to the nature of the service for which she is intend¬ 
ed, such ship may be provisionally detained for the purpose of being survey¬ 
ed and either finally detained or released as follows, namely:— 

(a) The Central Government, if it has reason to believe, on complaint or 
otherwise, that any such ship is unsafe, may order the ship to be pro¬ 
visionally detained as an unsafe ship for the purpose of being surveyed. 

(b) A written statement of the grounds of such detention shall be forthwith 
served on the master of such ship. 

(c) When the Central Government provisionally orders the detention of a 
ship, it shall either refer the matter to the court of survey for the port 
where the ship is detained, or forthwith appoint some competent per¬ 
son to survey such ship and report thereon; and, on receiving the re¬ 
port, may either order the ship to be released or if in its opinion the 
ship is unsafe, may order her to be finally detained, either absolutely 
or until the performance of such conditions with respect to the execu¬ 
tion of repairs or alterations, or the unloading or reloading of cargo, as 
the Central Government thinks necessary for the protection of human 
life. 

(d) Before an order for final detention is made, a copy of the report shall 
be served upon the master of the ship, and within seven days after such 
service the owner or master may appeal against such report, in the 
manner prescribed, to the court of survey for the port where the ship 
is detained. 

(e) Where a ship has been provisionally detained and a person has been 
appointed under this section to survey such ship, the owner or master 
of the ship, at any time before such person makes that survey, may 
require that he shall take with him as assessor such person as the 
owner or master may select, being a person named in the list of asses¬ 
sors for the court of survey or. if there is no such list, or if it is impracti¬ 
cable to procure the attendance of any person named in such list, a 
person of nautical engineering or other special skill and experience. If 
the surveyor and assessor agree that the sh ; p should be detained or 
released, the Central Government shall cause the ship to be detained 
or released accordingly, and the owner or master shall have no right of 
appeal. If the surveyor and assessor differ in their report, the Central 
Government may act as if the requisition had not been made, and the^ 
owner or master shall have a right of such appeal touching the report 
of the surveyor as is hereinbefore provided in this section. 

(f) Where a ship has been provisionally detained, the Central Government 
may at any time if it thinks it expedient, refer the matter to the cour 
of survey for the port where the ship is detained. 

(g) The Central Government may at any time, if satisfied that a snip de¬ 
tained under this section is not unsafe, order her to be released ei er 


upon or without any conditions. 

(2) Any person appointed* 5 by the Central Government for the purpose 
(in this Act referred to as a detaining officer) shall have the same power as 
the Central Government has under this section of provisionally ordering tne 
detention of a ship for the purpose of being surveyed, and of appointing 
person to survey her; and if he thinks that a ship so detained y ini is n 
unsafe, may order her to be released. 

(3) A detaining officer shall forthwith report to the Central Govemmen 

any order made by him for the detention or release of a ship. f 

(4) A ship detained under this section shall not be released by reason of 

her Indian register being subsequently closed. 

[a] This section has been specially extended to'the Portsjof J*®™ 8 *]® 
jim—See S.O. 3581, published in Gaz. of India, 1964, Pt. II, S. 3 ( ), P- 
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[b] Engineer, and Ship Surveyor, and the Nautical Surveyor attached to Mercan¬ 
tile Marine Department at Marmagoa appointed to be the detaining officers 
for the purposes of this section at the Ports of Marmagoa and Panjim—See 
S, O. 3582, dtd. 5-10-1964, published in Gaz. of India, 10-10-1964, Pt. I, S. 3 (ii), 
p. 4042. 


Costs of Detention and Damages Incidental Thereto 

337. Liability of Central Government for costs and damage when ship 
wrongly detained.— If it appears that there was not reasonable and probable 
cause, by reason of the condition of the ship or the act or default of the 
owner or the master, for the provisional detention of a ship, the Central Gov¬ 
ernment shall be liable to pay to the owner of the ship his costs of and in¬ 
cidental to the detention and survey of the ship, and also compensation for any 
loss or damage sustained by him by reason of the detention or survey. 

338. Liability of shipowner for costs when ship rightly detained.— If a 
ship is finally detained under this Part, or if it appears that a ship provisional¬ 
ly detained was at the time of such detention unsafe, or if a ship is detained 
in pursuance of any provision of this Part which provides for the detention 
of a ship until a certain event occurs, the owner of the ship shall be liable 
to pay to the Central Government its costs of and incidental to the deten¬ 
tion and survey of the ship; and the ship shall not be released until such 
costs are paid. 

339. Method of calculating costs of detention and survey.— For the pur¬ 
poses of this Act, the costs of and incidental to any proceed'ng before a 
court of survey, and a reasonable amount in respect of the remuneration of 
the surveyor or any person appointed to represent the Central Governmenl 
before the court, shall be deemed to be part of the costs of the detention and 
survey of the ship. 


340. Power to require from complainant security for costs, etc.— When 
a complaint is made to the Central Government or a detaining officer that 
an Indian ship is unsafe, it shall be in the discretion of the Central Gov¬ 
ernment or the detaining officer, as the case may be, to require the com¬ 
plainant to give security to the satisfaction of the Central Government or the 
oeta nmg officer for the costs and compensation which such complainant may 
become liable to pay as heremafter mentioned : 


pr ° vlded th at* where the complaint is made by one-fourth, being not less 
than three of the seamen belonging to the ship, and is not in the opinion of 
the Centra. Government or the detaining officer frivolous or vexatious, such 
security shall not be required; and the Central Government or the detain ng 
officer shal , if the complaint is made in sufficient time before the sailing of 
the ship, take proper steps to ascertain whether the ship ought to be detain- 
ed under this Part. 


341. Costs, etc., payable by Central Government recoverable from com¬ 
plainant.—Where a sh p is detained in consequence of any complaint and 
the circumstances are such that the Central Government is liable under this 
Part to pay to the owner of the ship any costs or compensation, the com¬ 
plainant shall be liable to pay to the Central Government all such costs and 
compensation as the Central Government incurs, or is liable to pay. in re¬ 
spect of the detention and survey of the ship. 

***■ Application to ships other than Indian ships of provisions as to de- 

!s whn7 Tlw* ; P 7 ! an Indian shi P is in a port in India and 
eouTnment L^ v ’ by reason of the defective condition of her hull, 

equipment or machinery, or by reason of overloading or improper loading the 

?haTS Shi t Part 7 S F ect t0 the det ention of ships shall apply to 
namely ^ *" Indian Ship with the followin 8 modifications, 

(a) the ° rder f° r 1116 Provisional detention of the ship shall forth¬ 

with be served on the consular officer for the country to which the 

*h* p bel °ngs ° r to 'he port in which such% iTdetmS- 
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(b) the consular officer, at the request of the owner or master of the ship, 
may require that the person appointed by the Central Government to 
survey the ship shall be accompanied by such person as the consular 
offcer may select, and in that case, if the surveyor and that person 
agree, the Central Government shall cause the ship, to be detained or 
released accordingly: but. if they differ, the Central Government may 
act as if the requisition had not been made, and the owner and mas¬ 
ter shall have the like right of appeal to a court of survey touching 
the report of the surveyor as is hereinbefore provided in ihe case of 
an Indian ship; and 

(c) where the owner or master of the ship appeals to the court of survey, 
the consular officer, at the request of the owner or master, may ap¬ 
point a competent person to be assessor in the case in lieu of the as¬ 
sessor who, if the ship were an Indian ship, would be appointed other¬ 
wise than by the Central Government. 

343. Exemption of ships from certain provisions of this Part.— (1) 
Nothing in this Part— 

(a) prohibiting a ship from proceed ng to sea unless there are in force in 
relation to the ship, or are produced the appropriate certificates issued 
under this Part or the appropriate safety convention certificates; 

(b) requiring information about a sh'p’s stability to be carried on board; 
shall, unless in the case of information about a ship's stability the Central 
Government otherwise orders, apply to any troopship, pleasure yacht or fish¬ 
ing vessel or to a [any cargo ship of less than three hundred tons gross] or 
to any ship not fitted with mechanical means of propulsion. 

(2) Noth'ng in the preceding sub-section shall affect the exemption con¬ 
ferred by any other provision of this Act. 

(3) Nothing in this Part shall apply to any ship other than an Indian 
ship while it is within any port in India if it would not have been with : n 
such port but for stress of weather or any other circumstance that neither 
the master nor the owner nor the charterer, if any, of the ship could have 
prevented or forestalled. 

[a] Substituted for the words 'any ship of less than five hundred tons gross other 

than a passenger ship', by Act 21 of 1966, S. 29 (28-5-1966). 

344. Power to make rules respecting certificates under this Part.— (1) 
The Central Government may, subject to the condition of previous publica¬ 
tion, make rules to carry out the purposes of this Part relating to certificates® 
granted under this Part. 

(2) In particular and without prejudice to the generality of the forego¬ 
ing power, such rules may prescribe— 

fa) the form of any certificate issued under this Part; 

(b) the circumstances in which a certificate purporting to have been issued 
outside India in accordance with the provisions of the Safety Conven¬ 
tion or the Load Line Convention shall be recognised in India: 

(c) the fees to be charged in respect of any certificate issued under this 

Part and the manner in which such fees may be recovered. 

b [ (d) the fees to be charged for the survey or inspection of hull, machinery 
boilers, electrical appliances and other fittings and the materials use 
for their construction, fire appliances, life saving appliances, radio com¬ 
munications equipment, radar, echo sounding device and gyro compass, 
or testing or approval of any of the foregoing equipments or materials 
used for their manufacture, or examination of plans of construction o 
any part of ships’ hull, machinery, electrical appliances and other equip¬ 
ment aforesaid and the manner in which such fees may ^recover . 

fa] For Merchant Shipping (Safety Convention Certificates) Rules, 1908, see 
of India, 4-5-1968. Pt. II. S. 3 (i), p. 967. 

[b] Inserted by Merchant Shipping (Amendment) Act, 1983 (12 of 1983), S. 9 ( 
1983). 
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NUCLEAR SHIPS 

[a] This Part, consisting of sections 344A to 3441, was inserted by Act 21 of 
1966, S. 30 (28-5-1966). 

OBJECTS AND REASONS 


Clause 30.— The 1960 Convention contains 
a special Chapter on nuclear ships. A num¬ 
ber of requirements have been incorporated 
in this Chapter for the purpose of ensuring 
that nuclear ships do not become a source 
of danger to life, not only at sea but also 
at ports and other places and that ships do 


not become a source of contamination of 
food and water resources. This clause in¬ 
troduces a new Part IXA in the principal 
Act to give effect to the various require¬ 
ments of the Convention as to nuclear 
ships.—S. C R. of Act 21 of 1966 


344A. a Application of Act to nuclear ships.— (1) This Part applies only 
to nuclear ships. 

( 2 ) Notwithstanding anything contained in this Act, a nuclear ship shall 

not he required to obtain or produce any certificate referred to in sub-cls. (i) 

o Ox) of clause (38) of section 3 or, as the case may be, any like valid safetv 
convention certificate. 

( . 3) . J be Central Government may, by notification in the Official Gazette. 

this Par^inH^ 0 the P™ Visions of this Act. (other than the provisions of 
mis Fart and the provisions of section 456) specified in the notification— 

(a) shall not apply to nuclear ships; or 

(b) md'/dani*- 0 . nUdear Sh u PS ' ° nly with such exce Ptt°ns, modifications 
and adaptations as may be specified in the notification. 

'hal/'be^aid^’Vi °i no,lf ‘ ca *' on proposed to be issued under sub-sec. (3) 

iess than hir?v d,v IT ^ H ° USeS ° f Parliament for a period of not 
Hi it l.i H y days wh,le they are in sess >°n and it shall not be -ssued un- 

ol Parliament! aPI,r ° Ved ' Wi ' h 0r wi,h °“* modification, by each House 

[a] See footnote under 'Part IXA’. 

OBJECTS AND REASONS 


New Section 344A — This section deals 
with application of the provisions of the Act 
in relation to nuclear ships Nuclear power 
as a means of propulsion for merchant ships 
presents unique problems, in the present 
state of development of nuclear science it is 

h?iJ ?Ven ,. P0ssi , t ? le t0 visua lise all these pro- 
£ e ™ nlv W wil1 n ?\- therefore, be advisab’e 
to apply the provisions of the Act which 
have been formulated with reference to the 

Hr d etv ary Ar h,P ^ t0 , nuClear ships in their en- 
Accordingly, provision is made em¬ 
powering the Central Government to apply 


certain provisions of the Act with stich ex¬ 
ceptions, modifications and adaptations as 
may be specified in the notification. 

Sub section (4) of the section embodies the 
safeguard normally provided for in cases of 
delegation of such powers and it lays down 
that such notification shall be laid in draft 
before both Houses of Parliament for a 
period of not less than 30 days while they 
are in session and shall not be issued until 
it has been approved, whether with or with¬ 
out modifications, by each House of Parlia* 
ment.—S.O.R. of Act 21 of 1966. 


safct^cerlifi^fcs 6 — nWMn 0 * certi f icates and nuc,ear cargo ship 

ship the Central Pn f 10 , r< ! spect of ar, y Indian nuclear passenger or cargo 

accordance wHh STTT** ? “I***. that the ship has beep "»rveyed 

this behalf bv Ihe r Pn | C baS been inspected b y a person appointed in 

requ b : ba e n ts by if 1h a e nv Ce " haS complied with s£ch special 

centra. Gr e ™r m ^ , !S , u r S ° n has ' aHer SUCh li °"' "«*“«■. 

(a) m the case of a passenger ship, a nuclear passenger ship safety certi- 

L'ueTnndiS i. , 

[a] See footnote under "Part IXA”. 


in ike citations stands for AIR 
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OBJECTS AND REASONS 


New Section 344B.—This provides for the 
issue of nuclear passenger ship certificates 
ind nuclear cargo ship safety certificates and 


the periods of validity of such certificates. 
S O R. of Act 21 of 1966. 


344C. a Prohibition of proceeding to sea without certificates.— (1) No 
Indian nuclear ship shall proceed on a voyage from any port or place in 

India to any port or place outside India unless there is in force in respect of 
the ship— 

(a) a nuclear passenger ship safety certificate, if she is a passenger ship; 

(b) a nuclear cargo ship safety certificate, if she is a cargo ship. 

(2) The master of a ship to which this section applies shall produce to 
the customs collector from whom a port clearance for the ship is demanded 
the certificate required by sub-section (1) when the ship proceeds to sea and 
the port clearance shall not be granted and the ship may be deta : ned until 
the said certificate is so produced. 

[a] See footnote under "Part IXA‘\ 


OBJECTS AND REASONS 


New Section 344C.— This is self explana- tional voyages without the requisite safety 
tory and is intended to ensure that Indian certificates required bv the 1960 Conven- 
nuclear ships do not proceed on interna- tion.—S O. R of Act 21 of 1966. 

344D a Safety assessment and manual.— (1) Every Indian nuclear ship 
shall have on board a safety assessment and an operating manual in such 
form and containing such particulars and approved by such authority as may 
be prescribed. 

(2) The safety assessment and the operating manual shall be prepared, 
maintained and kept up-to-date in such manner as may be prescribed. 

[a] See footnote under "Part IXA". 

OBJECTS AND REASONS 


New Section 344D.— In compliance with a safety assessment and operating manual 
the 1960 Convention, this section reouires and makes provision for matters incidental 
every Indian nuclear ship to have on board thereto.—S O. R. of Act 21 of 1966. 

344E. a Foreign nuclear ships to give advance notice of .arrival.— (1) 

No nuclear ship, other than an Indian ship, shall enter the territorial waters 
of India unless the master, owner or agent thereof has given such advance 
notice of the ship’s intended arrival in India as may be prescribed, to such 
authority as may be specified by the Central Government, and has forward¬ 
ed along with the notice a true copy of the ship’s safety assessment to that 
authority. 

(2) If on the examination and evaluation of the ship’s safety assessment 
the authority referred to in sub-section (1) is of opinion that the entry of the 

ship will involve unreasonable radiation or other hazards to the crew, pas¬ 

sengers, members of the public, waterways, food or water resources, he may 
direct the nuclear ship not to enter the territorial waters of India and the 
ship shall comply with such direction. 

[a] See footnote under "Part IXA’\ 

OBJECTS AND REASONS 

New Section 344E.—This requires foreign there are no hazards involved in permitting 
nuclear ships to give advance notice of the ship to enter Indian waters. S.O.R. 

their arrival in Indian territorial waters and Act 21 of 1966. 

provides for necessary control to ensure that 

344F." Control on arrival of nuclear ships.— (1) The master of every nu¬ 
clear ship shall, on arrival at a port in India, give notice of the ship s ar¬ 
rival in the prescribed form to such authority as the Central Governmen 
may specify in this behalf. 

(2) Any person authorised in th ; s behalf (hereinafter referred to as the 
authorised person), by general or special order of the Central Governmen , 
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may go on board such ship for the purpose of verifying that she has on 
board a valid nuclear passenger ship safety certificate or, as the case may 
be, nuclear cargo ship safety certificate and for the purpose of satisfying him¬ 
self after examining the safety assessment and operating manual and such 
other things as he deems fit that there are no unreasonable radiation or 
other hazards to the crew, passengers members of the public, waterways, 
food or water resources. 

(3) If the authorised person is satisfied after such examination that there 
are no unreasonable radiation or other hazards to the crew, passengers, mem¬ 
bers of the public, waterways, food or water resources, he may issue a cer¬ 
tificate to that effect. 

[a] See footnote under "Part IXA". 

OBJECTS AND REASONS 

New Section 344F.— This is self-explana- on the arrival of a nuclear ship at a port 

tory and it inter alia provides for control in India.—S. O, R. of Act 21 of 1966. 

344G. a Notice of accidents to nuclear ships.— (1) Where an Indian nu¬ 
clear ship meets with an accident and such accident is likely to lead to en¬ 
vironmental hazards, the master of the ship shall forthwith give notice of the 
accident— 

(a) to such officer or authority as may be specified in this behalf by the 
Central Government; and 

(b) if the ship is in or intends to enter the territorial water of a foreign 
State, also to the appropriate Governmental authority of the State. 

(2) Where a nuclear ship other than an Indian ship meets with an acci¬ 
dent of the nature specified in sub-section (1) while she is in the territorial 
waters of, or at a port in, India, the master of the ship shall forthwith give 
notice of the accident to the officer or authority specified under clause (a) of 
sub-section (1). 


(3) On receipt of a notice under sub-section (1) or sub-section (2), the of¬ 
ficer or authority specified under clause (a) of sub-section (I) shall issue such 
directions as he thinks necessary and expedient in the circumstances of the 
case and investigate into the causes of the accident in such manner as may 
be prescribed. 

(4) A copy of the directions issued under sub-section (3) and a report of 
the findings of the investigation shall be sent to the Central Government 
within such time as may be prescribed. 

(5) Where a nuclear ship other than an Indian ship meets with an acci¬ 
dent of the nature specified in sub-section (1) at any port or place outside 
India and intends to enter the territorial waters of India in a damaged con¬ 
dition, the master of such ship shall give notice of the nature of the accident 
and the condition of the ship in such form as may be prescribed to the of¬ 
ficer or authority specified under clause (a) of sub-section (1) and shall 
comply with such directions as that officer or authority may give. 

(6) The provisions of this section are in addition to and not in deroga¬ 
tion of the provisions of Part XII of this Act. 

l a J See footnote under "Part IXA” 


OBJECTS AND REASONS 


New Section 344G.— This section provides 
tor notice of any accident anywhere to an 
Indian nuclear ship and of accidents to 
rorelgn nuclear ships in the territorial waters 
or India, to be given to the authorities 


mentioned in the section. It also provides 
for the action to be taken on receipt of 
such notice and for other matters incidental 
thereto.—S.O.R. of Act 21 of 1966. 


A c PPl i Cati0 " ° f certain sections to or in relation to certain certi- 

sivel shaR 1 ? S F ectl0n 344B \“ 0) Th e provisions of sections 228 to 231 (inclu- 

i h u n \t f « r as may be ’ apply t0 and in relation to every certificate 

S thtv^nnW t Central . Gov f™ment under section 344B in the same manner 
as they apply to and in relation to a certificate of survey. 
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T u e Pr0Visi0r i S of ?ection 3n0A ?ha11 apply to and in relation to a 
uclear ship surveyed for the purpose of issue of a certificate under sec 344B 

of l h ! y f a , PP 7 ° 3 ? d m relat,on to a shi P surveyed for the purpose of issue 
of a safety convention certificate under Part IX. 

[a] See footnote under "Part IXA". 


OBJECTS AND REASONS 


New Section 344H— Sections 228 to 231 of 
the principal Act deal with certificates of 
survey and prpvide for certain necessary 
matters in relation to certificates, such as 
cancellation or suspension of certificates, al¬ 
terations in ships subsequent to grant of 
certificates, delivery of expired or cancelled 
certificates, affixing of certificates in con¬ 


spicuous places. This section seeks to make 
those provisions applicable in the case of 
certificates issued under Part IXA on prac¬ 
tically the same lines as section 309 of the 
principal Act makes those provisions apply 
in relation to certain certificates issued 
under Part IX of the Act—S.O.R of Act 21 
of 1966. 


3441. a Power to make rules.— (I) The Central Government may, by 
notification in the Official Gazette, make rules to carry out the purposes of 
this Part. 

(2) In particular and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters, 
namely:— 

(a) the design, construction and standards of inspection and assembly of 
the reactor installations of nuclear ships; 

(b) the standards of safety of nuclear ships; 

(c) the manner of survey of nuclear sh'ps; 

(d) the forms in which certificates under this Part may be issued; 

(e) the form and manner in which the safety assessment and operating 
manual of a nuclear ship are to be prepared, maintained and kept up- 
to-date and the particulars to be contained therein; 

(f) the form of notices under this Part and the time when such notices 
should be g : ven; 

(g) the manner in which investigations may be made into causes of acci¬ 
dents to a nuclear ship: 

(h) the special precautions to be taken against unreasonable radiation or 
other nuclear hazards to the crew, passengers and other persons, to 
waterways and to food and water resources; 

(i) the manner in which radio-active waste from nuclear ship is to be stow¬ 

ed and disposed of; 

(j) the manner in which the reactor fuelling, defuelling and refuelling and 
maintenance of nuclear ships are to be carried out: 

(k) the special training for and qualifications of. masters and seamen of 
nuclear ships; 

(l) the special requirements relating to approach, entry into, stay in or de¬ 

parture from, an Indian port of a nuclear ship; 

(m) the procedure to be followed for determining the operational condi¬ 
tions of a nuclear ship; 

(n) the protection and closure of the reactor installation of nuclear ships 
in the case of a collision, grounding, fire, leakage of radio-active mate¬ 
rial or other accident; 

(o) the fees to be charged for any inspection, survey or certificate under 
this Part; 

fp) any other matter which has to be or may be prescribed. 

[a] See footnote under "Part IXA”. 

PART X 

COLLISIONS, ACCIDENTS AT SEA AND * * *1 LIABILITY 

315. Division of loss in case of collision.—(1) Whenever by the fault of 
two or more ships damage or loss is caused to one or more of them or tc 
the cargo of one or more of them or to any property on board one or more 
of them, the liability to make good the damage or loss shall be m proportion 
to the degree in which each ship was at faults 
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Provided that— 

(a) if, having regard to all the circumstances of the case, it is not possible 
to establish different degrees of fault, the liability shall be apportion¬ 
ed equally; 

(b) nothing in this section shall operate so as to render any shin liable for 
any loss or damage to which her fault has not contributed: 

(c) nothing in this section shall affect the liability of any person under 
any contract, or shall be construed as imposing any liahil tv upon anv 
person from which he is exempted by any contract or by anv provision 
of law, or as affecting the right of any person to limit his liability in 
the manner provided by law. 

. 1 2) f°ii th f pu [ pose f of ,his Part - references to damage or loss caused 
by the fault of a sh p shall be construed as including references to any sal- 

way 6 oT dam ages XPenSPS ’ COnSequent lipon that {aalt - recoverable in law by 

[a] Words "Limitation of’’ omitted by Act 25 of 1970. S. 15 

cnr ? 4 . fi \ DamageS f ? r personaI injury.— ( 1 ) Whenever loss of life or per- 

of that sh- ,eS S f uffered by any person on board a ship owing to the fault 
of that ship and of any other ship or ships, the liability of the owners of 
the ships concerned shall be joint and several. 

of i?’ No ‘ bin f j" ,his section shall be construed as depriving any person 

P rTon" nUtled to 7*** him b " ^ ^2^0^ 

of any per on to 1 ^it'^ITh , * SUCh l0SS ° f ,ife ' 0r sha11 affect ,h? right 
the mVne? proved by Taw' y " CaSK Which ,his sect ">" rela * es in 

i U nes 47 are R i g t h fer°ed C °"' ribu,iM ’- «> Whenever lose of life or personal in- 
shin and t ered by a P er son on board a ship owing to the fault of that 

covered f?L an L 0t n h f r ShiP ° r shi ^ a " d a . Portion 7f the damages is 5e 

in which she was in fault^heTaid Sh ' PS whlcb exceeds fhe proportion 
tion tho * t aU * be sa d owner rnay recover by wav of contnbu- 

SextntToThil fhoseT ' r ° m ' h ° ° wn " s ot ,he ° ,h " W «“o 

vni to which those ships were respectively in fault- 

4-1- LSSf« & itArr 


case 


Of coUUion^'between'TvTO t,™ It 's^lf h of ™"“ion—In every 

in-charge 0 f ea*h shin in and V b ? lhe ^ l,ty °* the master or person 
own ship, “crew anfen^t^ 1,6 “ d ° “ "' i,h ° ul -W his 

<a) passenger! '’ if “ty- 

and ertam.cl that she has no need of further assistance 

<b) o f r o° f r **» »-» 

names of ,he ports from which she com^aT^S £ is “ 


jwsms Ej&- sfjs A1861 
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349. Collision to be entered in official log.— In every case of collision in 
wh’.ch it is practicable so to do, the master of every ship concerned shall, 
immediately after the occurrence, cause a statement thereof and of the cir¬ 
cumstances under which the same occurred to he entered in the official log 
book, if any, and the entry shall be signed by the master and also by the 
mate or one of the crew. 

350. Report to Central Government of accidents to ships.— When a ship 
has sustained or caused any accident occasioning loss of life or any serious 
injury to any person or has rece : ved any material damage affecting her 
seaworthiness or her efficiency either in her hull or is so altered in any part 
of her machinery as not to correspond with the particulars contained in any 
of the certificates issued under this Act in respect of the ship, the owner or 
master shall, within twenty-four hours after the happening of the accident 
or damage or as soon thereafter as possible, transmit to the Central Govern¬ 
ment or the nearest principal officer a report of the accident or damage and 
of the probable cause thereof stating the name of the ship, her official num¬ 
ber, if any, her port of registry and the Dlaee where she is. 

351. Notice of loss of Indian ship to be given to Central Government.— 
If the owner or agent of any Indian ship has reason, ow ng to the non-ap¬ 
pearance of the ship or to any other circumstance, to apprehend that the ship 
has been wholly lost, he shall, as soon as conveniently may be, send to the 
Central Government notice in writing of loss and of the probable cause there¬ 
of stating the name of the ship, h^r official number, if any, and her port of 
registry. 

PART XA a 


LIMITATION OF LIABILITY 

352. Definitions.— In this Part, underj the context otherwise requires,— 


(a) "claim” means a personal claim or property claim; 

(b) "franc” means a unit consisting of sixtyfive and a half milligrams of 
gold of millesimal fineness n ; no hundred; 

(c) "Fund”, in relation to a vessel, means the limitation Fund constituted 

under section 352C; 

(d) "liability”, in relation to owner of a vessel, includes liability of the 
vessel herself; 

(e) "occurrence” means an occurrence referred to in sub-section (1) of sec¬ 
tion 352A; 

(f) "personal claim” means a claim resulting from loss of life or personal 

injury; 

(g) "property claim” means any claim other than a personal claim arising 
from an occurrence. 

[a] Part XA. consisting of Ss. 352 to 352F, substituted for former S. 352. by the 
Merchant Shipping (Amendment) Act, 1970 (25 of 1970), S. 16 (15-9-1972). 

+Edt.— The word ’under’ in this section seems to be a misprint for 'unless*. As 
the official text contains the word we have retained it. 


OBJECTS AND REASONS 


Clause 16.— This clause seeks to substitute 
a new Part XA (containing new Sections 352 
to 352F) for Section 352 of the principal Act 
and is intended to give effect to the provi¬ 
sions of the International Convention relat¬ 
ing to the Limitation of Liability of Owners 
of Sea-going Ships. 1957 (hereinafter refer¬ 


red to as the Limitation of Liability Con¬ 
vention). . „ ,. 

New section 352 — This section defines the 
various expressions used in new Part XA in 
accordance with the relevant provisions of 
the Limitation of Liability Convention. 

S. O. R. of Act 25 of 1970. 

for damages in respect of certain 
limit his liability in accord- 
claim arising from 
rise to the claim 


”352A. Limitation of liability of owner 
claims.— (1) The owner of a sea-going vessel may 
ance with the provisions of section 352B in respect o any 
any of the following occurrences unless the occurrence giving 
resulted from the actual fault or privity of the owner— 
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(a) loss of life of or personal injury to, any person being carried in. the 
vessel, or loss of, or damage to any property on board the vessel; 

(b) loss of life of, or personal injury to, any other person (whether on land 
or on water), loss of or damage to any other property or infringement 
of any right— 

(i) which is caused by the act, neglect or default of any person on 

board the vessel for whose act, neglect or default the owner is res¬ 
ponsible; or 

(ii) which is caused by the act, neglect or default of any person not 
on board the vessel for whose act, neglect or default the owner 
is responsible: 

Provided that the owner shall be entitled to limit his liability in respect 
of any claim arising out of any act, neglect or default as is referred to in 
sub-clause (ii) only when the act, neglect or default is one which occurs in 
the navigation or the management of the vessel or in the loading, carriage or 
discharge of cargo or in the embarkation, carriage or disembarkation of its 
passengers. 


(2) The burden of proving that the occurrence giving rise to a claim 
against the owner of a vessel did not result from his actual fault or privity 
shall be on the owner. 

(3) Nothing in this section shall apply to— 

(a) any obligation or 1-ability imposed by any law relating to the removal 
of wreck and arising from or in connection with the raising, removal 
or destruction of any vessel which is sunk, stranded or abandoned (in¬ 
cluding anything which may be on board such vessel) and any obliga¬ 
tion or liability arising out of damage caused to harbour works, naviga- 
tion and navigable waterways; 

(b) claims for salvage or to claims for contribution in general average- 

C a s ervAnt ,m f b L' he mas,er ° r 3 member of the crew of the vessel or any 
!T' ant f ° f tb ® °"' ner who is on hoard the vessel or whose duties are 
connected with the vessel (including any claim by the legal represent 
a ive of such master, member of the crew or servant) if the contract 
of service between the owner and such master or member of the crew 
or servant ,s governed by the law of any foreign country and that law 

or se^s a e iimh f T Mr ?P the liability in res P ect of ^h claims 
f4 Anv a V exceeding that set to it by section 352B. 

under sub-section"*° f ^ T'™* ° f 3 vessel to limit his liability 
admission of liability ‘ mere y by reaS0n of such ac,ion constitute an 

section U) ZTelnct* TVvf * entit,ed to limit his under sub- 

fa] See footnote under S. 352. 


thPrtL-m®* #n 352A -~ This section specifies 

m resP . ect of which an ow ner of 

under*fl?» VeSSG may ,imit h is liability 

and hi h i B TO ' 0ns of the new Par t XA 

not limit h! f- L n l u espect J of wh i c h he can- 
not limjt hi s i,ability under that Part Thp 

wner may limit his liability only in resnect 

terrlTtl g?** "S ° f any 
provided tLt ^ U ° n (1) of the section 
tha t su ch occurrence has not re- 

hurrfAn f rt V n his actual fault or privity. The 
nnt i- n u Proving that the occurrence has 

“ oSK hlS , '“““t ™“rivK, 

It mn? u the owner himself 

" may that the ™StoTl"e 


AND REASONS 


owiwr tohjntt his liabilities arising ou 
act V ne * lect or default of an* S 

not on board the ship but for who£? 

^r r >r, defa i Ult ; the owner is resnoni 
InoK 1 ^ ted on y t0 c,ai ™s arising out of 
such act, neglect or default as has t? 

th« Ce m i th i e navigation or management 
the vessel, loading, carriage, or discharge 

Wk°atfo n n n e f m S arkation * 
carnation of passengers. * 

jJftrsa.s sus r w ss* % 

Of ,imlt hiS 1 ,ab ility.—S 


noffoo i sir-* i or tne or Act 25 of 1970 . — o. 

vessel may luj Ls° of s^Uon b °^ 
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(a) where the occurrence has given rise to property claims only, an aggre¬ 
gate amount not exceeding the amount equivalent to one thousand 
francs for each ton of the vessel’s tonnage; 

(b) where the occurrence has given rise to personal claims only, an aggre¬ 
gate amount not exceeding the amount equivalent to three thousand 
and one hundred francs for each ton of the vessel’s tonnage; 

(c) where the occurrence has given rise both to personal claims and pro¬ 

perty claims, an aggregate amount not exceeding the amount equi¬ 
valent to three thousand and one hundred francs for each ton of the 
vessel’s tonnage of which the first portion of the amount equivalent to 
two thousand and one hundred francs for each ton of the vessel’s ton¬ 
nage shall be exclusively appropriated to the payment of personal claims 
and of which the second portion of the amount equivalent to one 
thousand francs for each ton of the vessel’s tonnage shall be appropriat¬ 
ed to the payment of property claims: 

Provided that in cases where the first portion is insufficient to pay the 
personal claims in full, the unpaid balance of such claims shall rank rateably 
with the property claims for payment aganst the second portion of the amount. 

Explanation.— For the purposes of this sub-section, the tonnage of a ves¬ 
sel of less than three hundred tons shall be deemed to be three hundred tons. 

(2) The limits set by sub-section (1) to the liabilities mentioned therein 
shall apply to the aggregate of such liabilities which are incurred on any dis¬ 
tinct occasion, and shall so apply in respect of each distinct occasion without 
regard to any liability incurred on another occasion. 

(31 For the purposes of this section a vessel’s tonnage shall be deternvn- 
ed in such manner as the Central Government may, by general or special 
order, specify. 

(4) The Central Government may from time to time by order determine 
the amounts which for the purposes of this section are to be taken as equi¬ 
valent to three thousand and one hundred and one thousand francs respective¬ 
ly- 

[a] See footnote under S. 352. 

OBJECTS AND REASONS 


New section 352B— This section specifier 
the amounts to which th^ owner of a vessel 
mav limit his liability. Following the Limi¬ 
tation of Liability Convention, the amounts 
are expressed in term 5 : of franc* and power 
is sought to be given to the Central Govern¬ 
ment to specify from bme to time the equi¬ 
valent amounts in term* of our currency. 
The limits of liability ^specified in the sec¬ 
tion apply in respe 
single o'^cion and 


or more distinct occasion* cannot be com¬ 
bined. The limits of liability have to be 
calculated with reference to the tonnage ot 
the vessel concerned and where the tonnage 
of the vessel is Joss than 300 tons, the ves¬ 
sel will be treated for purposes of such 
computation as of 300 tons. 


The limits set to liability under this sec- 
tion are considerably more than the limns 
claims arising on two nrovided for in existing section 352. 

The following table brings out differences between the existing limits and tne 
w limits (the limits have to be calculated both under the existing section and the 


new section with reference to the tonnage of the ship):— 


Nature of claims 

1. Where all the claims arc 

personal claims (i. e. 
claims arising out of 
loss of life or personal 
injury). 

2. Where all the claims are 
property claims. 

3. Where there are both 
personal and property 
claims. 


Rate under existing section 
Rs. 200 per ton. 


Rs. 100 per ton. 

Rs. 200 per ton subject to 
personal claims having prio¬ 
rity over other claims to 
the extent of Rs. 100 per ton 
and ranking rateably with 
other claims in respect of 
the balance. 


Rate under new section 

3100 francs per ton (rough¬ 
ly Rs. 1550). 


> francs per ton (rough* 

Rs. 500). 

francs (roughly .Rupees 
i* per ton subject to 
onal claims having pno-- 
over other claims to tne 
>nt of 2100 francs (rou- 
r Rs. 1050) per ton and 
king rateably with other 
•nc in respect of tne 
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352C a . Limitation Fund and consolidation of claims against owners.— 

(1) Where any liability is alleged to have been incurred by the owner of a 
vessel in respect of claims arising out of an occurrence and the aggregate of 
the claims exceeds or is likely to exceed the limits of liability of the owner 
under section 352B, then the owner may apply to the High Court for the 
setting up of a Limitation Fund for the total sum representing such limits of 
liability. 

(2) The High Court to which the application is made under sub-section (1) 
may determine the amount of the owner’s liability and require him to deposit 
such amount with the High Court or furnish such security in respect of the 
amount as in the opinion of the High Court is satisfactory and the amount 
so deposited or secured shall constitute a limitation Fund for the purposes of 
the claims referred to in sub-section (1) and shall be utilised only for the 
payment of such claims. 


(3) After the Fund has been constituted, no person entitled to claim 
against it shall be entitled to exercise any right against any other assets of 
the owner m respect of his claim against the Fund, if that Fund is actually 
available for the benefit of the claimant. 

thP 12«n«? ieCt 1 \ he pr ? vi * 0nS ° f this Part - the High Court may distribute 
mlv TI I' COnstltut ^. ff the Fund rateably amongst the several claimants and 

mafter L PrOCeedU l 8 - S Pen ? ng in ^ other c ™rt in relation to the same 
Pm,rt proceed in such m^ner and subject to such rules of the High 

the U e X cTu^n m nf " 8 v P r° nS i " ter 1 f S ? d Parties to the pro -edings. and as to 
the exclusion of any claims which do not come in within a certain time and 

SenS”^ S Sr fi! r ° m the 0Wner ’ and aS t0 Pa ^ ent of “V as 

claimln^nL^.rT^ 65 ^ 1314 ^ 65 that he has paid in whole or in part any 

High Court shall nl a h ‘? h * T * hiS liability under section 352A, the 

relation to the Fund ! /"S “7* Same posit! ° n and to same extent in 
lation to the Fund as the claimant whose claim he has paid. 

quired tTnav int ZT* ^ estab,ished that he may at a later date be re- 
could be settled from\hI ‘ o® daimS Under this Part * which 

[a] See footnote under S. 352 supra. 

OBJECTS AND REASONS 


section 352C- The need for limita- 
tlon of liability in respect of claims against 
an owner of a vessel in accordance with the 
provisions of the proposed Part arises only 

nf i^ Se i < ? ses wher f the HabiUty in respect 
c'aims exceeds the limits of liability 

359 R d wi° r in th t ? Part fi e - in new section 
in T S !w tlon 352C Provides that 

a owner may apply to the 

hhfliahnitv i f n F dete ™ inin e the amount of 
i. J£? hty accord ance with the limits or 

liability under new section 352B. Upon the 


of the owner’s liability, t 
r t0 - u eposit such amount with t: 
r *vf Urnish satisfactory security in re 
pH C «r° f the S i me and the amount so deposi 
rLn r Ured constitutes the limitation fur 

of the imitation fui 
l th l e claimants concerned cann 
exercise any right against any other asst 
of owner if the fund is actually available f 
meeting their claims.-S. O. R. V Act 25 


M A M In the citations stands for AIR 
[Vol. 25] 4 A. M. 33 
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detained^!n ° f ctc ‘“ (1) Where a vessel other property is 

detained in connection with a claim which appears to the Hioh Court in 

ounded °n a liability to which a limit set bisection 352^ ^1^ ^ Lu- 

mav a?d V6 in t ? h ? reVent ° r obtain release from detention, the High Court 
j i he circumstance s mentioned in sub-section (3) of this section 

sSfiH 6r k 6 r6leaSe ° f the vesse1 ' P r °P ert >’ or security if the condit'^ns 
pecified in sub-section (2) are satisfied; and where the release is ordered the 

frr on .^ hose application it is ordered shall be deemed to have submitted 
he jurisdiction of the High Court to adjudicate upon the claim. 


(2) The conditions referred to in sub-section (1) are_ 

(a) that security which in the opinion of the High Court is satisfactory (in 
this section referred to as "guarantee”) has previously been given whe- 
ther in Inaia or elsewhere, in respect of the said l ability or any other 
liabihty incurred on the same occasion and the High Court is satisfied 
that if the claim is established, the amount for which the guarantee 
was given or such part thereof as corresponds to the claim wll be 
actually available to the claimant; and 


(b) that either the guarantee is for an amount not less than the sa'd limit 
or further security is given which, together with the guarantee is for 
an amount not less than that limit. 

(3) The circumstances referred to in sub-sect : on (11 are that the guarantee 
was given in a port which, in relation to the claim, is the relevant port (or 
as the case may be. a relevant port! and that port is in a convention country. 

(4) For the purposes of this section— 

(a) a guarantee given by the giving of security in more than one country 
shall be deemed to have been given in the country in which security 
was last given: 


(b) any question whether the amount of any security is (either bv itself or 
together with any other amount! not less than any limit set by sec¬ 
tion 352B shall be decided as at the rime at which the security is given; 

(c) where part only of the amount for which a guarantee was given will be 
available to a claimant that part shall not be taken to correspond to 
his claim if any other part may be available to a claimant in resDect 
of a liability to which no limit is set as mentioned in sub-section (1). 

(5) In this section— 

(a) convention country” means any country in respect to which the Inter¬ 
national Convention relating to the Limitation of the Liability of owners 
of sea-going ships signed in Brussels as the 10th day of October/ 1957. 
is in force and includes any country to which the Convention extends 
by virtue of Article 14 thereof; 

(b) relevant port”, in relation to any claim, means a port where the event 
giving rise to the claim occurred, or if that event d : d not occur in that 
port, the first port of call after the event occurred and includes in 
relation to a claim for loss of life or personal injury or for damage to 
•cargo, the port of disembarkation or discharge. 

[a] See footnote under S. 352 supra. 


OBJECTS AND REASONS 


New section 352D.— This section seeks to 
provide for the cases in which any vessel or 
property which may have been detained in 
connection with a claim founded upon a 
liability which may be limited under the pro¬ 


visions of the new Part XA. may be en¬ 
titled to be re'ea^ed after adequate security 
has been given. The section also provides for 
the circumstances in which such release 
should as a matter of course, be ordered. 

S O R. of Act 25 of 1970. 

or construction, etc.— 
owners shall 
having an interest 
and including the 
accordance with the 


352E a . Application to ships in course of completion 
The provisions of this Part relating to limitation of liabliity of 
extend and apply to the owners, builders or other persons 
in any vessel bu : lt in any port or place in India from 
launching of such vessel until the registration thereof in 


[The] Merchant Shipping Act, 1958 [Ss 352F-352H] 515 

provisions of this Act, as they apply in relation to the owner of a vessel regis¬ 
tered under this Act. 

[aj See footnote under S. 352 supra. 

OBJECTS AND REASONS 

New section 352E.— This section corres- 352 of the principal Act.—S.O R. of Act 25 
ponds to sub-section (2) of existing section of 1970. 

352F a . Application of this Part to charterer, manager, etc., of a vessel.— 

(1) Subject to the provisions of sub-section (2). the prvoisions of this Part 
relating to limitation of liability of an owner of a vessel in respect of claims 
arising out of an occurrence shall apply to the charterer, manager and opera¬ 
tor of the vessel and to the master, members of the crew and other servants 
of the owner, charterer, manager or operator acting in the course of their 
employment in the same manner as they apply in relation to the owner: 

Prov ded that the total limits of liability of the owner and all other per¬ 
sons referred to in this sub-section in respect of personal claims and property 
claims arising on a distinct occasion shall not exceed the amounts determined 
in accordance with the provisions of section 352B. 

(2) The master or a member of the crew of a vessel may limit his liability 
under sub-section ( 1 ) even if the occurrence which gives rise to a claim against 
him resulted from the actual fault or privity of the master and the members 
of the crew or any one or more of them: 

Provided that where the master or a member of the crew is at the same 
time the owner, co-owner, charterer, manager or operator of a vessel, the 
provisions of this sub-section shall only apply where such occurrence resulted 
from any act neglect or default committed by the master or, as the case may 

^ * rL m t mb61 r the Cr6W ,n his ca P acit y as master, or. as the case may be, 
ns a member of the crew. 

(a) See footnote under S. 352 supra. 

OBJECTS AND REASONS 

New section 352F.— This section seeks to 
extend the benefit available to the owner of 
a vessel under the new Part XA to the 
charterer, manager and operator of the ves¬ 
sel as also to the master, members of the 
crew and other servants of the owner, char¬ 
terer. manager or operator acting in the 
course of their employment and makes it 

"(PART XB 


clear that the total limits of liability of the 
owner and all the other persons referred to 
in respect of claims arising out of a distinct 
occasion shall not exceed the amounts deter¬ 
mined in accordance with the limits provid- 

of 197o neW SCCti0n 3528 “ S O R of Act 25 


CIVIL LIABILITY FOR OIL POLLUTION DAMAGE 

352 G. Application.— This Part applies to— 

(a) every Indian ship wherever it is; and 

an " P ° rl " Place >" tadi » « the 

SSgSKsiPSI 

UUiref.- De,ini,i “" S - » *■ PW. unless ,he context otherwise re- 

(a) "incident” means any occurrence op ewinr 

origin, which'causes pollution damage °<*ur re nces having the 

(c) "owner” means— 
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(i> the person registered as owner of the ship and includes the operator 
who for the time beins is in charge of the ship and the master of the 

ship: or , 

(ii) in the absence of registration, the person owning the ship; or 

(iii) in the case of a tanker owned by a foreign State, the person re¬ 
gistered in that State as operator of the ship; 

(d) "pollution damage” means loss or damage caused out side the ship by 
contamination resulting from escape or discharge of oil from that ship, 
wherever such escape or discharge occurs, end includes the costs of pre¬ 
ventive measures and further loss or damage caused by preventive 
measures; so. however, that the provisions of clause (a) of sub-section (1) 
of section 352B shall not apply to such loss or damage; 

(e) "Preventive measures" means any reasonable measures taken by any per¬ 
son after the incident to prevent jor minimise pollution damage. 

(2) In this Part— 

(a) the expression "franc" shall have the same meaning as is assigned to it 
in clause (b) of section 352; and 

(b) the expression "tonnage" shall mean the tonnage of a ship determined 
in accordance with the provisions of section 352E and where it is not 
so determinable, it shall mean forty per cent of the weight in tons of oil 
cargo the ship is capable of cairying- 


3521. Liability of owner.— (1) Save as^otherwise provided in sub-sec¬ 
tions (2), (3) and (4), the owner at the time of an incident, or, where the in¬ 
cident consists of a series of occurrences, at the time of first of such occur- 
rence«, shall be liable for any pollution damage caused by oil which has escap¬ 
ed or been discharged from the ship as a result of the incident- 

(2) No liability for pollution damage shall attach to the owner under sub¬ 
section (1/, if lie proves that the pollution damage— 

(a) resulted from an act of war, hcstilities, civil war, insurrection or a natu¬ 

ral phenomenon of an exceptional, inevitable and irresistible character; or 

(b) was wholly caused by an act or omission done with intent to cause such 
damage by any other person; or 

(c) was wholly caused by the negligence or other wrongful act of any gov¬ 

ernment or other authority responsible for the maintenance of lights or 
other navigational aids in exercise of its functions in that behalf. 

(3) Where, with respect to any incident the owner proves that the pollution 
damage resulted, either wholly or partially, from an act or omission done, 
with intent to cause such damage, by the person who suffered damage, or 
from the negligence of that person, the owner shall be exonerated wholly or, 
as the case may be, partially, from liability to that person. 

(4) Where in any incident pollution damage results from escape or dis¬ 
charge of oil from two or more ships, the owners of all such ships shall be 
jointly and severally liable for all such damage which is not reasonably 
separable. 

(5) No claim for pollution-damage shall be made against any owner other¬ 
wise than in accordance with the provisions of this section. 

(6) No claim for pollution damage shall be made against any servant or 

agent of the owner- 1 

352J- Limitation of liability.— (1) Save as otherwise provided su ^' 
section (2), the owner may limit his liability under section 3521 in respect 
any incident to an aggregate amount of 

(a) two thousand francs for each of the ship’s tonnage; or 

(b) two hundred and ten million francs, 


whichever is lower. 

(2) Where any incident causing pollution damage occurs as 
actual fault of the owner, he shall not be entitled to limit his 


a result of the 
liability under 


sub-section (1)- 
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352K. Constitution of limitation fund.— (1) (a) Any owner desiring to 
avail of the benefit of limitation of his liability under sub-section (1) of sec¬ 
tion 352J shall make an application to the High Court for constitution of a 
limitation fund (here,after in this Part referred to as fund). 

(b) Such fund may be constituted either by depositing the sum with the 
High Court or by furnishing bank guarantee or such other security as, in the 
opinion of the High Court, is satisfactory. 

(2) (a) The insurer or any other person providing financial security to the 
owner may apply to the High Court for constitution of the fund under sub¬ 
section (1) and any fund so constituted shall have the same effect as if it were 
constituted by the owner. 

(o) Such fund may be constituted even in cases where sub-section (2) of 
section 352J applies but in any such event constitution of the fund shall not 
prejudice the rights of any claimant against the owner for full compensation 
exceeding the amount deposited or secured in the fund. 


(3) The amount in francs to be deposited or secured in the fund under 
sub-section (1) shall be converted in rupees on the basis of official value in 
rupees of the gold contents of franc on the date of constitution of the fund. 


352L. Acquisition of right for compensation by subrogation.— (1) Where 
the owner or any of his servants or agents or any other person providing him 
insurance or other financial security has, as a result of incident in question, 
paid any compensation to any claimant, such person shall, up to the amount 
so paid by him. be entitled to acquire by subrogation the rights to which the 
claimant so compensated would be entitled to- 


(-) Where the. owner or any other person providing him insurance or 
other financial security establishes that he may, at a later date, be compelled 
to pay to any person, in whole or in part, any amount by way of compensa¬ 
tion for pollution damage caused by the incident with respect to which he 
wouid have been entitled to acquire by subrogation the right of the claimant 
had the compensation been paid before the fund was distributed, the High 
Court may order that sufficient amount from the fund may provisionally be 

the tod it alater dS e ° W " er ^ ^ P ' rS ° n *° e " f ° rCe his c,aim against 


352M. Consolidation of claim ,and distribution of fund.— ( 1 ) The High 
ScUon 5 352L° nSOldate ^ C! * imS 3gainSt the fund inc,udin S those arising undlr 


(2) Any claim in respect of expenses reasonably incurred or sacrifices 

reasonably m,ade by the owner voluntarily to prevent or minimise nollntinn 
damage shall rank equally with other elaims agatot the tod P 

(3) Subject to the provisions of sub-section (2) of section 352T ti, 0 Piah 

in ,he fund 

anSn,°AuWdem?^: a, " ,ain ar ‘ U ’ SUran ‘ :e 01 ° ther Purity to 

(a) two thousand francs for e.ach ton of ship’s tonnage- or 

(b) two hundred and ten million francs 

whichever is lower. 9 

Dire|r-G n e„‘Sat P C t !“ U e by a “erSt SLfgfc *5 

insurant or JW£S2 
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of the International Convention on Civil Liability for Oil Pollution Damage 
signed at Brussels or. the 29ih day <• f November, 1969- 

(4) For every certificate issued under sub-sections (2) and (3) there shall 
be charged such fee as may be prescribed. 

3520. Acceptance of certificates issued outside India— Any certificate 
issued by a competent authority in any country outside India to a ship re¬ 
gistered in that country or any certificate issued by a competent authority of 
any country which is a contracting party to the International Convention on 
Civil Liability for Oil Pollution Damage signed at Brussels on the 29th day of 
November, 1969, to any ship wherever registered, shall be accepted at any 
port or place in India as if it were issued under this Act. 

352P- Baa on entering or leaving an Indian port without certificate.— (1) 
No Indian ship, which has on board 2000 tons or more oil in bulk as cargo shall 
enter or leave or attempt to enter or leave any port or place in India unless it 
carries on board a certificate issued under sub-section (2) of section 352N or 
a certificate accepted under section 3520. 

(2) No ship other than an Indian ship carrying 2000 tons or more oil in 
bulk as cargo, wherever registered, shall enter or leave or attempt to enter or 
leave any port or place in India, unless it carries on board a certificate issued 
undei sub section (3) of section 352N or a certificate accepted under sec¬ 
tion 3520. 

(3) No customs officer shall grant inward entry or outward clearance to 

any ship to which sub-section (1) or. as the case may be, sub-section (2) ap¬ 
plies, unless its master produces a certificate required under the respective 
sub-section. 1 

352Q- Government ships— Nothing in this Part shall apply to any ship of 
war or any ship for the time being used by the Government of any country 
for purposes other than commercial purposes. 

352R- Power to make rules.— The Central Government may make rules 
prescribing— 

(a) the form of certificate to be issued by the Director-General under sub¬ 
section (2) of section 352N and the particulars which it may contain; 

(b) fees which may be charged for issue of certificates under section 252N.] 
[a] Fart XB — Containing sections 352G to 352R inserted by the Merchant Shipping 

(Amendment) Act. 1983 (12 of 1983). S. 10 (18-5-1983). 

PART XI 
NAVIGATION 

353. Method of giving helm orders— No person on any Indian ship shall, 
when the ship is going ahead, give a helm or steering order containing the word 
"starboard'* or "right" or any equivalent of “starboard** or right* unless he 
intends that the head of the ship shall move to the "right" or give a helm or 
steering order containing the word “port” or “left** or any equivalent of port or 
'left* unless he intends that the head of the ship shall move to the left. 

354. Duty to report dangers to navigation.— The master of any Indian ship 
on meeting with dangerous ice, a dangerous derelict, a tropical storm or any 
other direct danger to navigation a [or on encountering sub-freezing air tempera¬ 
tures associated with gale — force winds, causing severe ice accretions on super¬ 
structures or strong gales for which no storm warning has been received 
by him] shall send information accordingly by all means of communica¬ 
tion ai his disposal and in accordance, with such rules as the Central Governmen 
may make in this behalf lo ships in the vicinity and to such authorities on shore 
as may be prescribed by those rules. 

Explanation — For the purpose of this section the expression "tropical 
storm" means a hurricane, typhoon, cyclone or other storm of a similar nature, 
and the master of a ship shall be deemed to have met with a tropical storm 

he has reason to believe that there is such a storm inthe v>cinity. 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1966 (21 or lJbb), 

tion .*i2 [28-3-1966]. 
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OBJECTS AND REASONS 

Clause 31 — The amendment is intended to Indian ship is required to report under 
provide expressly for certain additional the section.—S.O.R. of Act 21 of 1966. 
dangers to navigation which a master of an 

a (354A. Communication of intelligence regarding dangers to navigation.— 

(1) Where an authority prescribed under section 354 receives intelligence from 
any source of any danger to navigation mentioned in that section, that authority 
shall, as soon as possible, communicate such intelligence to such ships and autho¬ 
rities as lie may deem proper. 

(2) The intelligence shall be communicated in such manner and subject to 
such terms and conditions as may be prescribed : 

Provided that no fees shall be levied for communicating any intelligence 
under this section to a ship ] 

(a] Inserted by ihe Merchant Shipping (Amendment) Act, 1966 (21 of 1966), section 32 
{25-8-1966]. 

OBJECTS AND REASONS 


Clause 32.— This clause seeks to insert a lion of intelligence regarding dangers to navi- 

new section 354A to provide, as required by gation.—S.O.R. of Act 21 of 1966. 

the Safety Convention, 1960. for communica- 


355. Obligation to render assistance on receiving signal of distress— 
(1) The master of an Indian ship on receiving at sea a signal of distress or 
information from any source that a vessel or aircraft is in distress shall pro¬ 
ceed with all speed to the assistance of the persons in distress (informing them 
if possible that he is doing so) unless he is unable or in the special circumstances 
of the case considers it unreasonable or unnecessary to do so or unless he is 
released from such obligation under the provisions of sub-section (3) or sub¬ 
section (4). i 

(2) Where the master of any ship in distress has requisitioned any Indian 
ship that has answer?d his call, it shall be the duty of the master of the requi¬ 
sitioned ship to comply with the requisition by continuing to proceed with all 
speed to the assisance of the persons in distress unless he is released from the 
obligation under the provisions of sub-section (4). 

(3) The master shall be released from the obligation imposed by sub-sec¬ 
tion (1) as soon as he is informed of the requisition of one or more ships other 
than his own and that the requisition is being complied with bv the ship or 
ships requisitioned. 

(4) The master shall be released from the obligation imposed by sub-sec¬ 
tion (1), and if his ship has been requisitioned, from the obligation imposed by 
sub-section (2), if he is informed by Ihe persons in distress or by the master of 
any ship that has reached the persons in distress that assistance is no longer 
required. 

(5) If the master of an Indian ship on receiving at sea a signal of distress 

or information from any source that a vessel or aircraft is in distress is unable 
or in the special circumstances of the case considers it unreasonable or un¬ 
necessary to go to the assistance of the persons in distress, he shall forthwith 
cause a statement to be entered in the official log book or, if there is no offi¬ 
cial og book, cause other record to be kept of his reasons for not going to the 
assistance of those persons. K 


(6) The master of every Indian ship for which an official log is required 
shall enter or pause to be entered in the official log book every signal of distress 
or message that a vessel, aircraft or person is in distress at sea. 

a [355A. Obligation to render assistance to persons in danger.—- ( 1 ) The 
master of every Indian ship shall render assistance to every person found at 
sea m danger of being lost, unless he is unable or, in the sZi^vc^nces 

\ hat suoh assistance cannot be rendered without serious 
danger to his ship, or the persons thereon. U 

(2) If the master of .an Indian ship is unable or consider it unreasonable to 
go to the ass,stance of a person found at sea in danger of being lTst, the maste? 
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shall forthwith cause a statement to be entered in the official log book or, if 
there is no official log book, cause other record to be kept of his reasons for 
not going to the assistance of that person.] 

[a] Inserted by Act 21 of 1966, section 33 [28-5-1966]. 

OBJECTS AND REASONS 

Clause 33— This clause seeks to insert a render assistance to persons found at sea in 
new section 355A for the purpose of imposing danger of being lost and is modelled to some 
an obligation on masters of Indian ships to extent on the provisions of section 355 of the 

Act.—S.O.R. of Act 21 of 1966. 

356. Power to make rules 3 as to signals.— The Central Government may, 
subject to the condition of previous publication, make rules prescribing— 

(a) the manner of communicating information regarding dangers to naviga¬ 

tion, and the authorities on shore to whom such information is to be com¬ 
municated; | 

b (aa) the manner of communicating intelligence regarding dangers to navi¬ 
gation. the terms and conditions subject to which such intelligence may 
be communicated and the fees which may be levied for the communica¬ 
tion of intelligence;] 

(b) the signals which shall be c [signals of distress, urgency and of safety] 
respectively; 

(c) the circumstances in which, and the purposes for which, any such signal 
is to be used, and the circumstances in which it is to be revoked; .and 

(d) the speed at which any message sent by d [radio telegraphy or telephony] 
in connection with such signal is to be transmitted. 

[a] For Merchant Shipping (Distress Messages and Navigational Warnings) Rules, 
1934, see Gaz. of India. 1-2-1964, Pt. II, section 3 (i), p. 249. 

[b] Inserted by the Merchant Shipping (Amendment) Act, 1966 (21 of 1966), sec¬ 
tion 34 [25-8-1966]. 

[c] Substituted for the words 'signals of distress and of urgency’, ibid. 

[d] Substituted for radio telegraphy', ibid. 


“[PART XIA 

PREVENTION AND CONTAINMENT OF POLLUTION OF THE SEA BY OIL 


356A. Commencement and application.— (1) The provisions of this Part 
shall come into force on such date as the Central Government may, by notifica¬ 
tion in the Official Gazette, appoint, and different dates may be appointed for 
different provisions of this Part. 

(2) This Part shall apply to— 

(a) tankers of one hundred .and fifty tons gross or more; 

(b) other ships of five hundred tons gross or more; and 

(c) off-shore installations. 


356B. Definitions.— In this Part, unless the context otherwise requires,— 

(a) "cargo” includes ballast and ship’s stores and fuel; 

(b) "co,ast” includes any island forming part of India; 

(c) "coastal waters” means any part of the territorial waters of India, nr any 

marine areas adjacent thereto over which India has, or, may hereaf e 
have exclusive jurisdiction in regard to control of marine pollution under 
the Territorial Waters, Continental Shelf, Exclusive Economic Zone ana 
other Maritime Zones Act, 1976, or any other law for the time being m 
force; . ' . 

(d) "Convention” means the International Convention for the Prevention 
Pollution of the Sea by Oil, 1954, signed in London on the 12th day 

May, 1954, as amended from time to time; .. . M(l 

(e) "discharge”, in relation to oil or oily mixture, means any discharge 

escape, however caused; ,.,hirh 

(f) the expression "from nearest land” shall mean the baseline from. which 

the territorial sea of the territory in question is Contiguous 

with the Geneva Convention on the Territorial Sea .and the g 
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Zone, 1958, except that in relation to north-eastern coast of Australia it 
shall mean from a line drawn from a point on the coast of Australia in 
latitude 11° South, longitude 142°08' East to a point in latitude 10°35' 
South, longitude 141°55' East— 

thence to a point latitude 10 o 00' South, longitude 142°00' East 
thence to a point latitude 9"10' South, longitude 143°52' East 
thence to a point latitude 9°00' South, longitude 144°30' East 
thence to a point latitude 13°00' South, longitude 144°00' East 
thence to a point latitude 15 C 00' South, longitude 14<>°00' East 
thence to a point latitude 18~00' South, longitude 147 : 00' East 
thence to a point latitude 21 c 00' South, longitude 153 c 00' East 
thence to a point on the coast of Australia in latitude 24°42' South, 
longitude 253°15' East; 

(g) "instantaneous rate of discharge of oil content” means the rate of dis¬ 
charge of oil in litres per hour at an instant divided by the speed of the 
ship in knots at the same instant; 

(h) "mile” means a nautical mile of 1,852 metres; 

(i) "off-shore installation” means an installation, whether mobile or fixed, 

which is used or is intended to be used for underwater exploration or 
exploitation of crude oil, petroleum or other similar mineral oils, under 
lease, licence or any other form of contractual arrangement and in¬ 
cludes— I 

(a; any installation which could be moved from place to place under its 

own motive power or otherwise; and 

(b) a pipe-line; 

(j) "oil” means— 

(i) crude oil; 

(ii) fuel oil; 

(iii) heavy diesel oil conforming to such specifications as may be pre¬ 
scribed; and • i 

(iv) lubricating oil; 

(k) "oily mixture” means a mixture with ,any oil content; 

(l) "oil reception facilities” in relation to a port, means facilities for enabl¬ 

ing vessels using the port to discharge or deposit oil residues; 

(m) "ship” means any sea-going vessel of any type whatsoever, including a 
floating craft, whether self-propelled or towed by another vessel, making 
a seavoyage; 

(n) "tanker” means ,a ship in which greater part of the cargo space is con¬ 
structed or adapted for the carriage of liquid cargoes in bulk and which 
is not, for the time being carrying a cargo other than oil in that part of 
its c,argo space. 

PROVISIONS FOR PREVENTION OF POLLUTION 

356C. Prohibitions as to discharge of oil or oily mixture.— ( 1 ) No oil or 
oily mixture shall be discharged from an Indian tanker anywhere into the sea 
or from a foreign tanker anywhere within the coastal w.aters of India except 
where each of the following conditions is satisfied, namely:— 

(a) the tanker is proceeding en-route; 

(b) the instantaneous rate of discharge of oil content does not exceed sixtv 

litres per mile; J • 

(c) the total quantity of oil discharged does not exceed 1/15,000 part of the 
total carrying capacity of the tanker; 

(d) the tanker is more than 50 miles from nearest land; and 

(e) the tanker is not within the designated areas notified ,as such under 

sub-section (6) of section 7 of the Territorial Waters, Continental Shelf 
Exclusive Economic Zone and other Maritime Zones Act, 1976 • ’ 

Provided that the provisions of this sub-section shall not apply to— 

. (i) the discharge of baUast from a cargo tank which, since the cargo was 

_ last earned therein, has been s o cleaned that any affluent therefrom 

"A” In the cltatlona standa for air “ " 
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would, if dischaiged from a stationary tonker into clean calm waters 
on a clear day, produce no visible traces of oil on the surface of the 
water- or i 

(ii) the discharge of oil or oily mixture from machinery space bilges, if 
any such discharge is made in compliance with the provisions of sub¬ 
section (2) as if it were made from a ship other than a tanker. 

(2) N 0 oil or oily mixture shall be discharged from an Indian ship other 
than -j tanker anywhere into the sea or from a foreign ship other than a tanker 
within the coastal waters of India except where each of the following condi¬ 
tions is satisfied, namely:— 

(a) the ship is proceeding en-route; 

(b) the instantaneous rate of discharge of oil content does not exceed sixty 

litres per mile; I 

(c) the o : ! content of the discharge is less than one hundred parts per million 
parts of the oily mixture; 

(d) the discharge is made as far from nearest land as practicable; and 

(e) the ship is not within the designated areas notified as such under sub¬ 
section (6) of section 7 of the Territorial Waters. Continental Shelf, Ex¬ 
clusive Economic Zone and other Maritime Zones Act, 1976. 

(3) The discharge of oil or oily mixture into the sea from any off-shore in¬ 
stallation is hereby prohibited. 

35«>D. Prohibition not to apply in certain cases.— Nothing in section 356C 
shall apply to— I 

(a) the discharge of oil or oily mixture from a ship or an off-shore instal¬ 
lation for the purpose of— 

(i) safety of such shiD or off shore installation; or 

(ii) preventing damage to such shin or off-shore installation or cargo, if 
any. on board such ship or off-shore installation; or 

(iii) saving life at sea; 

(b) the escape of oil or oilv mixture resulting from damage to or unavoid¬ 
able leakage from a ship or an off-shore installation if. after occurrence 
of the leakage, all reasonable precautions have been taken for the pur¬ 
pose of preventing or minimising such escape; 

(c) the discharge of oily mixture from the bilges of a ship during the period 

of twelve months following the date on which this section comes into 
force. ‘ 

356E. Equipment in ships to prevent oil pollution.— For the purpose of 
preventing or reducing discharges of oil and oily mixtures into the sea, the 
Central Government may make rules requiring Indian ships to be fitted with 
such equipment and to comply with such other requirements (including re¬ 
quirements for preventing the escape of fuel oil or crude oil or heavy diesel oil 
into bilges) as may be prescribed. 

356F. Oil record book.— (1) Every Indian tanker and every other Indian 
ship which uses oil .as fuel shall maintain on board the tanker or such other 
ship an oil record book in the prescribed form: 

Provided that different forms may be prescribed for tankers and other 
ships. 

(2) The manner in which! the oil record book shall be maintained, the 
nature of entries to be made therein, the time and circumstances in which such 
entries shall be made, the custody and disposal thereof, and all other matters 
relating thereto shall b£ such as may be prescribed having regard to the pro¬ 
visions of the Convention. . 

356G. -Inspection and control of ships to which the Convention applies. 

(1) A surveyor or any person authorised in this behalf mav, at any reasona e 
time, go on board a ship to which any of the provisions of this Part applies, lor 

the purposes of— . 

(a) ensuring that the prohibitions, restrictions and obligations imposed by o 
under this Part .are complied with; 
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(b) satisfying himself about the adequacy of the measures taken to prevent 

the escape of oil or oily mixture from the ship; 

(c) ascertaining the circumstances relating to a n alleged discharge of oil or 
oily mixture from the ship in contravention of the provisions of this 
Part: and 

(d) inspecting the oil record book. 1 

(2) The surveyor or any such person may, if necessary, make, without un¬ 
duly delaying the ship, a true copy of any entry in the oil record book of the 
ship and may require the master of the ship to certify the copy to be a true copy 
and such copy shall be .admissible as evidence of the facts stated therein. 

356H. Information regarding contravention of the provision of the Con¬ 
vention.— (1) If, on report from a surveyor or other persons authorised to in¬ 
spect a vessel under section 356G, the Central Government is satisfied that any 
provision of the Convention has been contravened anywhere by a foreign ship, 
being a ship to which the provisions of the Convention apply, it shall transmit 
particulars of the alleged contravention to the Government of the country to 
which the ship belongs. 

(2) On receipt of information from the Government of any country which 
has latified the Convention that an Indian ship* has contravened any provi¬ 
sions of the Convention, the Central Government may, if it deems it necessary 
so to do, request such Government to furnish further details of the alleged 
contravention, and if satisfied that sufficient evidence is available to establish 
contravention of any of the provisions of this Part or rules made thereunder 
take appropriate action against the owner or master and intimate the reporting 
Government of the action so taken. 


3561. Oil reception facilities at ports in India:— (1) Notwithstanding any¬ 
thing contained in any other law for the time being in force, in respect of every 
port in India, the powers of the port .authority shall include the power to pro¬ 
vide oil reception facilities. | 

(2) A port authority providing oil reception facilities or a person provid¬ 
ing such facilities by arrangement with the port authority, may make charges 
for the use of the facilities at such rates and may impose such conditions in 
respect of the use thereof as may be approved, by notification in the Official 
Gazette, by the Central Government in respect of the port. 

(3) Where the Central Government is satisfied that there are no oil recep¬ 
tion facilities at any port in India or that the facilities 

available at such port are not adequate for enabling ships 

calling at such port to comply with the requirements of the Convention, the 
Central Government may. after consultation with the port authority in charge 
of such port, direct, by order in writing, such authority to provide or arrange 
for the provision of such oil reception facilities as may be specified in the order. 

(4) The Central Government may, by notification in the Official Gazette,- 

specify the ports in India having oil reception facilities in accordance with 
the requirements of the Convention. I 

Explanation.— For the purpose of this section, "port authority” means,— 

(a) in relation to any major port, the Board of Trustees in respect of that 
port constituted under .any law for the time being in force. 

(b) in relation to any other port, the Conservator of the Port, within the 
meaning of section 7 of the Indian Ports Act, 1908. 


PROVISIONS FOR CONTAINMENT OF ACCIDENTAL POLLUTION 

356J. Power to give a notice to owner, etc., of pollution ship.— (n Where 
the Centra! Government is satisfied that— 


(a) oil is escaping or is likely to escape from a tanker, a ship other than 
a tanker or any off-shore installation; and 

(b) the oil so escaped or likely to escape is causing or threatens to cause 
pollution of any part of coasts or coastal waters of India, 

it may, for the purpose of minimising the pollution already caused, or. for nre- 
venting the pollution threatened to be caused require— P 
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(i) the owner, egent, master or charterer of the tanker, 

(li) the owner, agent, master or charterer of the ship other than a tanker, 
(hi) the owner, agent, master, charterer or operator of ,a mobile off-shore 
installation, 

(iv) the owner, operator, lessee or licensee of off-shore installation of any 
other type, | 

or all or any of them, by notice served on him or as the case may be on them 
to take such action in relation to the tanker, ship other than a tanker, mobile 
off-shore installation, or, as the case may be, off-shore installation of any other 
type or its cargo or in relation to both, as may be specified in such notice. 

(2) Without prejudice to the generality of sub-section (1), the notice issued 
under that sub-section may require the person or persons on whom such notice 
is served to take action relating to any or all of the following matters, name- 

!y 

(a) action for preventing the escape of oil from the tanker, ship other than 

a t,?nker, mobile off-shore installation o r off-shore installation of any 
other type; i 

(b) action for removing oil from the tanker, ship other than a tanker, mobile 

off-shore installation or off-shore installation of any other type in such 
manner, if any, and to such place, if any, as may be specified in the 
notice; I 

(c) action for removal of the tanker, ship other than a tanker, mobile off¬ 
shore installation or off-shore installation of any other type to ,a place, 
if any, as may be specified in the notice; 

(d) action for removal of the oil slicks on the surface of the sea in such 
manner, if any, ,as may be specified in the notice; 

(e) action to disperse the oil slicks on the surface of the sea in such manner, 
if any, as may be specified in the notice. 


(3) The Central Government may, by any notice issued under sub-sec. (1), 
prohibit the removal— 

(a) of the tanker, ship other than a tanker, mobile off-shore installation or 

off-shore installation of any other type, from a place specified in the 
notice; I 

(b) from the tanker, ship other then a tanker, mobile off-shore installation 
or off-shore installation of any other type of any cargo or stores as may 
be specified in the notice, 

except with its previous permission and upon such conditions, if any, as may 
be specified in the notice. 

(4) Notwithstanding anything contained in sub-section (2), the Central 
Government may, if it is of the opinion that the pollution caused or likely to 
be caused has or may present a grave emergency, proceed to take such meas¬ 
ures as may be deemed necessary and any measures so taken shall be deeme 
to have been taken under section 356K. 

056K. Powers to take measures for preventing or containing oil pollu¬ 
tion.— (1) Where any person fails to comply, or fails to comply in part witn 
any notice served on him under section 356J, the Central Governmen may, 
whether or not such person is convicted of an offence under this ar 
reason of his having so failed to comply, cause such action to be taken as « 

may deem necessary for— 

(i) carrying out the directives given in the notice issued under section 35bJ, 


and 

,(ii) containing the pollution already caused or P re ^ en ^ rflS t f ma ^f ° 0 f 
threatened to be caused, of coastal waters or, as the case may be o 

* any part of the coast of India by oil escaped or t ^ ea ^ ff ni " g nr t °. 

from the tanker, a ship other than a tanker, a mobile off-shore installs 

tion or off-shore installation of any other type. 

(2) Subiect to the provisions of Part XB, any expenditure or Uability m 
curred by the Central Government in, or by reason of, the h « er «^ f g^r, 
under sub-section (1) in relation to any tanker, ship other man 
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mobile off-shore installation or off-shore installation of any other type in respect 
of which a notice had been issued under section 356J, or its cargo of oil that 
had escaped or was discharged into the sea, shall be a debt due to the Central 
Government by the person or persons on whom the notice was served and 
may be recovered from that person, or as the case may be, from all or any of 
those persons and shall be a charge upon all or any tanker, ship other than 
,a tanker, mobile off-shore installation or off-shore installation of any other 
type owned by that person or persons which may be detained by the Central 
Government until the amount is paid. 

Provided that provisions of Part XB of this Act shall not apply to measures 
taken in respect of any off-shore installation which is not a ship within the 
meaning of this Act except that in the event of pollution damage caused by 
any such off-shore installation the person who is liable for the damage may 
claim exoneration from any liability if he proves that such damage— 

(a) resulted from .an act of war, hostilities, civil war, insurrection or a natu¬ 
ral phenomenon of an exceptional, inevitable and irrealtible (sic) charac¬ 
ter; or 

(b) was wholly caused by an act or omission done with intent to cause th.at 

damage by any other person; or 1 

(c) was wholly caused by the negligence or other wrongful act of any gov¬ 

ernment or other authority responsible for the maintenance of lights or 
other nevigational aids in exercise of its functions in that behalf. 

356L. Power of the Central Government to give directions to certain ships 
to render certain services.— (1) Where for the purposes of taking any measures 
under sub-section (1) of section 356K, services of any Indian ship become 
necessary for— 

(i) lightening or transporting any cargo or equipment from or to the pollut¬ 

ing ship; or | 

(ii) providing any assistance to any other ship or equipment engaged in ren¬ 
dering services under clause (i), 

the Central Government may, if it deems it necessary so do, direct, by ,an order 
in writing, the owner of any Indian ship, tug, barge or any other equipment to 
provide such services or assistance as may be specified in that order. 

(2) The owner of any ship, tug barge or .any other equipment with respect 
to which an order under sub-section (1) has been made shall be entitled to tariff 
rates of freight and charter hire at reasonable rates having regard to current 
market conditions: 


provided that where tariff rates of freight are not fixed or where there is 
any dispute about reasonable rate of charter hire, the freight or, the case may 
be, charter hire, shall be paid at such rates as may be fixed by the Director- 
General by an order in writing. 

(3) Where in pursuance of the proviso to sub-section (2), the Director- 
General makes any order fixing r.ates of freight or charter hire, he shall deter¬ 
mine reasonability of such rates of freight or charter hire by examining such 
witnesses, documents and accounts as he m,ay deem necessary. 

356M. Oil Pollution cess.— (1) With effect from such date as the Central 
Government may, by notification in the Official Gazette, specify, there shall be 
levied on every ship calling at any port in India being a ship which carries oil 
as cargo, ,a cess to be called Oil Pollution Cess (hereafter in this Part referred 
to as cess) at such rate not exceeding fifty paise,— 

(a) in respect of each tonne of oil imported by a ship into India in bulk as 

a cargo; | 

(b) in respect of each tonne of oil shipped from .any place in India in bulk 
to'oSltot'S ' Cen ' ral G ° ven ' mH ' t to notification in 

Provided that no cess shall be levied on ,a ship at any port if the shin 

E UC ^lf VldenCe .° f , ha , V i g paid Such ley y at the same or other port in 
a" d the port n 8 * m ° nths immediate| y Preceding its present call 

CentSi r hS C f 8 sh ! U be coHected such offi cers and in such manner as the 
Central Government may prescribe in this behalf and shall, after deductfon of 
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Mid. costs of collection, if any. as the Central Government may determine, be 
paid to such authority as the Central Government may specify. 

(o) The proceeds of the cess shall, after due appropriation made by Par¬ 
liament by law, be utilised for the purpose of providing oil reception facilities 
and equipment® and materials for combating oil pollution at various ports in 
India and for such other like purposes as the Central Government may, by noti¬ 
fication in the Official Gazette, from time to time, specify. 

356N. Refusal of port clearance.— The officer whose duty it is grant a 
port clearance for any ship shall not grant the port clearance until the amount 
of ce.ss payable under section 356M has been paid or until security for the pay¬ 
ment thereof has been given to his satisfaction 

3560. Power to make rules.— (1) The Central Government mav. having 
regard to the provisions of the Convention, make rules to carry out the pur¬ 
poses of this Part. i 

(2) In particular and without prejudice to the generality of the provi¬ 
sions of sub-section (1), such rules may— 

(a) prescribe the specifications of heavy diesel oil for the purposes of sub¬ 
clause (iii) of clause (jl of section 356B, 

(b) prescribe the equipment to be fitted in Indian ships and other require¬ 
ments to be complied with by those ships for the purposes of sec¬ 
tion 356E; 

(c) prescribe the forms of oil record books for tankers and other ships the 
manner in which such books shall be maintained, the nature of the en¬ 
tries to be made therein, the time and circumstances in which such en¬ 
tries shall be made, the custody and disposal thereof and all other matters 
relating thereto for the purposes of section 356F; 

(d) prescribe the fees which may be levied for inspection of oil monitoring 
system, oily water separator, oil content metre, crude oil washing system, 
inert pas system or other equipments or contrivances carried out on 

. board for preventing pollution of the sea by oil and the manner in which 
such fees may be collected; 1 

(e) specify the officers who shall collect the cess and the manner in which 
the cess shall be collected.] 

[a] Part XI A containing sections 356A to 3560 substituted by the Merchant Ship¬ 
ping (Amendment) Act, 1983 (12 of 1983), S. 11 (18-5-1983). 


PART XII 

INVESTIGATIONS AND INQUIRIES 

357. Definition of ••coasts”.— In this Part, the word "coasts” includes the 

coasts of creeks and tidal rivers. . 

358. Shipping casualties and report thereof.— (1) For the purpose of in¬ 
vestigations and inquiries under this Part, a shipping casualty shall be deeme 

to occur when— • , , 

(a) on or near the coats of India, any ship is lost, abandoned, stranded or 

materially damaged; 

(b) on or near the co.ats of India, any ship causes loss or material damage to 

any other ship; '. op j 

(c) any loss of life ensues by reason of any casualty happening to or on ooaru 

any ship on or near the coasts of India; 

(d) in any place, any such loss, abandonment, stranding, material damage o 

casualty as above mentioned occurs to or on board any Indian ship, ana 
any competent witness thereof is found in India; . ' 

(e) any Indian ship is lost or is supposed to have been lost and any 

is obtainable in India as to the circumstances under which she proceed 

ed to sea or was last heard of. ,. _ / 1V f u p 

(2) In the cases mentioned in clauses (a), (b) .and (c) of sub-sechon ( 1 ), the 

master, pilot, harbour master or other person in charge of the ^‘P* ° r 
two ships are concerned) in charge of each ship at the time of the PP g 
casualty, and 
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in the cases mentioned in clause (d) of sub-section (1). where the master of 
the ship concerned or (except in the case of a loss) where the ship concerned 
proceeds to any place in India from the place where the shipping casualty has 
occurred, the master of the ship, 

shall, <>n arriving in India, give immediate notice of the shipping casualty 
to the officer appointed 3 in this behalf by the Central Government. 

[a] For such officers appointed at the ports of Marmugao and Panjim, see S O. 743 
published in Gaz. of Ind., 6-3-1965, Pt. II, Sec. 3 (ii). p. 853. 

359. Report of shipping casualties to Central Government.— (1) Whenever 
any such officer as is referred to in sub-section (2) of section 358 receives credi¬ 
ble information that a shipping casualty has occurred, he shall forthwith report 
in writing the information to the Central Government; and may proceed to 
make a preliminary inquiry into the casualty. 

(2) An officer making a prelirr.in.ary inquiry under sub-section (1) shall send 
a report thereof to the Central Government or such other authority as may be 
appointed by it in this behalf. 

360. Application to court for formal investigation.— The officer appointed 

under sub-section (2) of section 358, whether he has made a preliminary inquiry 
or nol, may, and. where the Central Government so directs, shall make an ap¬ 
plication to a court empowered under section 361, requesting it to make a for¬ 
mal investigation into any shipping casualty, and the court sh,all thereupon make 
such investigation. , 


361. Court empowered to m,ake formal investigation.— a [A Judicial 1 
Magistrate of the first class] specially empowered in this behalf by the Central 
Government and a ^Metropolitan Magistrate] shall have jurisdiction to make 
formal investigations into shipping casualties under this F^rt. 

(a] Substituted for the words "A magistrate of the first class" by the Merchant 

Shipp, ng (Amendment) Act, 1983 (12 of 1983)—S. 17 and the Sch. item 11 (18-5- 
J983) 

[bj Substituted ibid for the words “presidency magistrate”. 

362. Power of court of investigation to inquire into charges against master, 
mates and engineers.— ( 1 ) Any court making a formal investigation into a ship- 
mg casualty may inquire into any charge of incompetency or misconduct arising, 
in the course of the investigation, against any master, mate or engineer, as 

wen as into any charge of a wrongful .act or default on his part causing the 
shipping casualty. H 


(2) In every case in which any such charge, whether of incompetency or 
misconduct or of a wrongful act or default, as aforesaid, arises against any 
master, mate or engineer, in the course of an investigation, the court shall, be- 
lore the commencement of the inquiry, cause to be furnished to him a slate- 
ment of the case upon which the inquiry has been directed. 

n*<« 363 ' 1>0 ^ er ° f J Central Government to direct inquiry Into charges of ineom- 

thatTh y o, 0 / m,sc °nduct.—- (l) If the Central Government has reason to believe 

comn are gr ? unds J for charging any master, mate or engineer with in- 

tion^n t t e o nC h-° r miSCOnd V Cl ’ °; herwise than in the course of a formal investiga¬ 
tion into shipping casualty, the Central Government.— B 

(3) master ’ mate or tn 2 inee r holds a certificate under this Act, in any 

(b) if the master, mats or engineer holds .a certificate under the law of anv 

country outside India in any case where the incompetency or miscon¬ 
duct has occurred on board an Indian ship- y nuscon 

gsigs S-sSSs: 


Section 361 


—o u A 

Chi 1 ,? P 16 A trlbunal set U P under the Merchant , eS De-t of u ,u , , 

Snipping Act is a judicial or a quasi-judicial HiehCnni* which the jurisdiction of 
tribunal which would attract the apolica- a ,q£ n" H invoked under ‘hat 

tlon of Art. 227 of the Constitution and in <DB) 241(249) : 1955 Cr iU 
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(2) Before commencing the inquiry, the court shall cause the master mate 
or engineer so charged to be furnished with a copy of the statement transmitted 
by the Central Government. ea 

304. Opportunity to be given to person to make defence.— For the nurnose 
of any inquiry under this Part into any charge against a master, mate or 
engineer, the court may summon him to appear, and shall give him an opportu- 
mt> oi^making a defence either in person or otherwise. 

3G5. Power of court as to evidence and regulation of proceedings._For the 

purpose of any investigation or inquiry under this Part, the court making the 
investigation or inquiry shall, in respect of compelling the attendance and 
examination of witnesses and the production of documents and the regulation 
of the proceedings, have the same powers as are exercisable by that court in the 
exercise of its criminal jurisdiction. 

3K6. Assessors.— (1) A court making a formal investigation shall constitute 
as its assessors not less than two and not more than four persons, of whom one 
shall be a person conversant with maritime affairs and the other or others shall 
be conversant with either maritime or mercantile affairs: 

Provided that, where the investigation involves, or appears likely to involve, 
any question as to the cancellation or suspension of the certificate of a master,' 
mate or engineer, two of the assessors shall be persons having also experience 
in the merchant service. 


(2) The assessors shall attend during the investigation and deliver their 
opinions in writing, to be recorded on the proceedings, but the exercise of all 
poCvers conferred on the court by this Part or any other law for the time being 
in fot*£e shall rest with the court. i 

(3i Jhs .assessors shall be chosen from a list to be prepared from time to 
time by j&e Central Government. 

367. Pvwer to arrest witnesses and enter ships.— If any court making an 
investigation or inquiry under this Part thinks it necessary for obtaining evidence 
that any person should be arrested, it may issue a warrant for his arrest, and 
may, for the purpose of effecting the arrest, authorise any officer, subject, 
nevertheless, to any general or special instructions from the Central Govern¬ 
ment, to enter any vessel, and any officer so authorised may, for the purpose of 
enforcing the entry, call to his aid any officer of police or customs or any other 


per-on. 

3b8. Power to commit for trial and bind over witnesses.—Whenever, in the 
course of any such investigation or inquiry, it appears that any person has com¬ 
mitted in India an offence punishable under any law in force in India, the court 
making the investigation or inquiry may (subject to such rules consistent with 
this Act as the High Court may from time to time make) cause him to be arrest¬ 
ed, or commit him or hold him to bail to take his trial before the proper court, 
and may bind over any person to give evidence at the trial, and may, for the 
purposes of this section, exercise all its powers as a criminal court. 

369. Report by court to Central Government.— (1) The court shall, in the 
case of all investigations or inquiries under this Part, transmit to the Central 
Government, a full report of the conclusions at which it has arrived together 
with the evidence. 

(2) Where the investigation or inquiry affects a master or an officer of a 
ship other than an Indian ship who holds a certificate under the law of any 
country outside India, the Central Government may transmit a copy of t e 
report together with the evidence to the proper authority in that country. 


Section 365 

(1) Where in a formal investigation held 
by the Court under the Merchant Shipping 
Act into the shipping casualty, resulting in 
loss of cargo, the insurance companies with 
whom the cargo was issued made an applica¬ 
tion to the Court to be made parties to the 
proceedings so that they might be able to 
lead evidence which was in their possession 
and the Court rejected the application on 
the ground that it had discretion in the 
matter in regulating the proceedings and 


that Instruction 4 of the Instructions issued oy 
the Government with regard to formal in 
vestigations gave it the widest discretion Jo 
decide whether the insurance coippanies 
were parties to the proceedings: Held tna 
the order of the Court could not be lookea 
upon as exercise of discretion and that tn 
matter must ro back to the c ?, ur . t . I,' 

cise its discretion as best as *t t Jough t 
A 1955 Bom 241(247. 248) : 1955 CriU 1039 

(DB). 
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a 370. Powers of court as to certificates granted by Central Government.— 

(1) A certificate of .a master, mate or engineer which has been granted by the 
Central Government under this Act may be cancelled or suspended— 

(a) by a court holding a formal investigation into a shipping casualty under 
this Part if the court finds that the loss, stranding or .abandonment of, 
or damage to, any ship, or loss of life, has been caused by the wrongful 
act or default of such master, mate or engineer; 

(b) by a court holding an inquiry under this Part into the conduct of the 
master, mate or engineer if the court finds that he is incompetent or has 
been guilty of any gross act of drunkenness, tyranny or other miscon¬ 
duct or in a case of collision has failed to render such assistance or give 
such information as is required by section 348. 

(2) At the conclusion of the investigation or inquiry, or as soon thereafter 
as possible, the court shall state in open sitting the decision to which it may 
have come with respect to the cancellation or suspension of any certificate and, 
if suspension is ordered, the period for which the certificate is suspended. 

(3) Where the court cancels or suspends a certificate, the court shall for¬ 

ward it to the Ceneral Government together with the report which it is requir¬ 
ed by this Part to transmit to it. • 

[a] For Merchant Shipping (Form of Particulars of Certificates and Employment) 
Rules, 1980 —See Gaz. of India, 20-9-1980, Pt. II, S. 3 (i), p. 2055. 

371. Power of court to censure master, mate or engineer.— Where it ap¬ 
pears to the court holding an investigation or inquiry that having regard to 
the circumstances of the case an order of cancellation or suspension under sec¬ 
tion 370 is not justified, the court m,ay pass an order censuring the master, mate 
or engineer in respect of his conduct. 

372. Power of court to remove master and appoint new master.— ( 1 ) A 
a [Judicial Magistrate of the first class] specially empowered in this behalf by 
the Central Government or a ’’(Metropolitan Magistrate] may remove the master 
of any ship within his jurisdiction if the removal is shown to his satisfaction to 
be necessary. 

(2) The removal may be made upon the application of the owner of .any 
ship or his agent, or of the consignee of the ship or of any certificated officer 
or of one-third or more of the crew of the ship. 

(3) The c [Judicial Magistrate of the first class or Metropolitan Magistrate, 
as the case may be] magistrate may appoint a new master instead of the one 
removed, but where the owner, agent or consignee of the ship is within his 
jurisdiction, such an appointment shall not be made without the consent of 
that owner, agent or consignee. 

(4) The c [Judicial Magistrate of the first class or Metropolitan Magistrate, 
os the casemay be] may also make such order and require such security in 
respect of the cost of the matter as he thinks fit. 

[a] Substituted for the words “magistrate of the first class” by the Merchant Shipp¬ 
ing (Amendment) Act, 1983 (12 of 1983), S. 17 and the Schedule item 12 (a) 
(18-5-1983). 

[b] Substituted for the words “presidency magistrate" Ibid, Item 12 (b). 

[c] Substituted for the word “magistrate” ibid by Item 12 (c). 

Marine Board 

373. Convening of Marine Boards outside India.— Whenever— 

(a) a complaint is made to an Indian consular officer or a senior officer of 
any ship of the Indian Navy in the vicinity (hereinafter referred to as 
naval officer) by the master or any member of the crew of an Indian 
ehip and such complaint appears to the Indian consular officer or naval 
officer, as the oase may be. to require immediate investigation; or 

"A” in the citations stands for AIR 

[Vo], 25] 4 A. M. 34 
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(b) the interest of the owner of an Indian ship or of the cargo thereof an 
pears to an Indian consular officer or naval officer, as the case mav he 
to require it; or , 3 ' 

(0 an allegation of incompetency or misconduct is made to an Indian con¬ 
sular officer or a naval officer against the master or any of the officers 
of an Indian ship; or 

(d) any Indian ship is lost, abandoned or stranded at or near the place where 
an Indian consular officer or naval officer may be or whenever the crew 
or part of the crew of any Indian ship which has been lost, abandoned or 
stranded arrives at that place; or 

(e) any loss of life or any serious injury to any person has occurred on board 
an Indian ship at or near that place; 

the Indian consular officer or the naval officer, as the case may be, may, in his 
Discretion, convene a Board of Marine Inquiry to investigate the said complaint 
or allegation or the matter affecting the said interest or the cause of the loss 
abandonment or the stranding of the ship or of the loss of life or of the injury 
to the person. 

374. Constitution and procedure of Marine Board.— ( 1 ) A Marine Board 
shall consist of the officer convening the Board and two other members. 

(2) The two other members of the Marine Board shall be appointed by the 

officer convening the Marine Board from among persons conversant with mari¬ 
time or mercantile affairs. I 

(3) The officer convening the Marine Board shall be presiding officer 
thereof. 

(4) A Marine Board shall, subject to the provisions of this Act, have power 

to regulate its own procedure. i 

375. Decisions of Marine Board to be by majority.— Where there is a 
difference of opinion among members of the Marine Board, the decision of the 
majority of the members shall be the decision of the Bo.ard. 

376. Powers of Marine Board.— (1) A Marine Board may, after investigat¬ 
ing and hearing the case— 

(a) if it is of opinion that the safety of an Indian ship or her cargo or crew 
or the interest of the owner of an Indian ship or of the owner of the 
cargo thereof requires it, remove the master and appoint another quali¬ 
fied person to act in his stead; 

(b) if it is of opinion that any master or officer of an Indian ship is incom¬ 
petent or has been guilty of any act of misconduct or in a case of colli¬ 
sion has failed to render such assistance or give such information as is 
required by section 348 or that loss, abandonment or stranding of or 
serious damage to any ship, or loss of life or serious injury to any person 
has been caused by the wrongful act or default of any master or ship’s 
officer of an Indian ship, suspend the certificate of that master or ship’s 
officer for a stated period: 

Provided that no such certificate shall be suspended unless the master or 
officer concerned has been furnished with a statement of the case in respect of 
which investigation has been ordered ,and he has also been given an opportunity 
of making a defence either in person or otherwise; 

(c) discharge a seaman from an Indian ship and order the wages of any 
seaman so discharged or any pari of those wages to be forfeited; 

(d) decide any questions as to wages, fines or forfeitures arising between 
any of the parties to the proceedings; 

(e) direct that any or all of the costs incurred by the master or owner of an 
Indian ship or on the maintenance of a seaman or apprentice while in 
prison outside India shall be paid out of and deducted from, the wages 
of that seaman or apprentice, whether earned or subsequently earned, 

(f) if it considers such a step expedient, order a survey to be made of any 
Indian ship which is the subject of investigation; 

(g) order the costs of proceedings before it or any part of those costs, to be 
paid by any of the parties thereto, and may order any person making 
a frivolous or unjustified complaint to pay compensation for any loss 
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or delay caused thereby; and any costs or compensation so ordered to be 
paid by any person shall be paid by that person accordingly and may be 
recovered in the same manner in which wages of seaman are recoverable 
or may be deducted from the wages due to that person. 

(2) All orders made by a Marine Board shall, whenever practicable, be en¬ 
tered in the official log book of the ship which is the subject of investigation or 
on board which the casualty or occurrence or conduct investigated took place, 
and be signed by the presiding officer of the Board. 

Miscellaneous provisions relating to cancellation and suspension of certificates 


377. Powers of Central Government to cancel, suspend, etc., certificate of 
master, mate or engineer.— (1) Any certificate which has been granted by the 
Central Government under this Act to any master, mate or engineer, may be 
cancelled or suspended for any specified period, by the Central Government 
in the following cases, that is to say,— 

(a) if, on any investigation or inquiry made by .any court, tribunal or other 
authority for the time being authorised by the legislative authority in 
any country outside India, ihe court, tribunal or other authority reports 
that the master, mate or engineer is incompetent or h,as been guilty of 
any. gross act of misconduct, drunkenness or tyranny, or in a case of 
collision has failed to render assistance, or to give such information as 
is referred to in section 348, or that the loss, str.anding or abandonment 
of, or damage to, any ship or loss of life has been caused by his wrong¬ 
ful act or default; 

(b) if the master, mate or engineer is proved to have been convicted— 

(i) of any offence under this Act or of any non-bailable offence committed 

under .any other law for the time being in force in India; or 

(ii) of an offence committed outside India, which, if committed in India, 
would be a non-bailable offence; 


(c) if (in the case of a master of an Indian ship) he has been superseded by 
the order of any court of competent jurisdiction in India or outside India. 

a [(lA) Any certificate within the meaning of clause (b) of section 87A may 
be cancelled or suspended for any specified period by the Central Government 
if the person to whom such certificate has been granted has contravened the 
provisions of sub-section (l) or sub-section (2) of section 87B; 


Provided that no order under this sub-section shall be passed by the Central 
Government unless the person concerned has been given an opportunity of 
making a representation against the order proposed.] 

(2) The Central Government may at any time, if it thinks the justice of the 
case so requires,— I 


(a) revoke any order of cancellation or suspension made by it under b [sub- 
section (1) or sub-section (1A) or] set aside any order of cancellation or 
suspension made by a court under section 370 or any order of suspen¬ 
sion made by a Marine Board under clause (b) of sub-section (1) of sec¬ 
tion 376 or any order of censure made by a court under section 371; or 

(b) shorten or lengthen the period of suspension ordered by it under sub¬ 
section (1) or by a court under section 370 or by a Marine Board under 
clause (b) of sub-section (1) of section 376 or cancel a certificate sus¬ 
pended by a Marine Board under that clause; or 


(c) grant without examination a new certificate of the same or any lower 
grade in the case of any certificate cancelled or suspended by it under 
[sub-section (1) or sub-section (1A) or] by a court under section 370 or 
any certificate suspended by a Marine Board under clause (b) of sub-sec¬ 
tion (1) of section 376; 

Provided that no order under clause (b) either lengthening the period of 
suspension of or cancelling a certificate shall be passed by the Central Govern¬ 
ment unless the person concerned has been given an opportunity of making a 
representation against the order proposed* “ 
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(3) A certificate granted under clause (c) of sub-section (2) shall have the 
same effect, as if it had been granted after examination. 

[a] Inserted by the Merchant Shipping (Amendment) Act. 1979 (20 of 1979 ), S. 3 (a) 
(4-5-1979) 

(b) Substituted for the words brackets and figure “sub-section ( 1 ) or” ibid, S. 3 (b). 

378. Delivery of Indian certificate cancelled or suspended.— A master or 
ship’s officer who is the holder of a certificate issued under this Act shall, if 
such certificate has been cancelled or suspended by the Central Government or 
by a court or suspended by a Marine Board, deliver his certificate to the 
Central Government, court or Marine Board on demand or if it is not so de¬ 
manded by the Central Government or court or Board, to the Director-General. 

379. Effect of cancellation or suspension of certificate.— The cancellation 
or suspension of a certificate by the Central Government or by a court or the 
suspension of a certificate by a Marine Board shall— 

(a) if the certificate was issued under this Act. be effective everywhere and 
in respect of all ships; and 

(b) if the certificate was issued outside India, be effective— 

( 1 ) within India and the territorial waters of India, in respect of all ships; 

and | 

(ii) outside India, in respect of Indian ships only. 

380. Suspended certificate not to be endorsed.— If the certificate of a mas¬ 
ter or ship’s officer is suspended under this Part by the Central Government or 
by a court or a Marine Board, no endorsement shall be made to that effect on 
the said certificate. 


381. Power of Central Government to cancel or suspend other certi¬ 
ficates.— Notwithstanding anything contained in this Act. the Central Govern¬ 
ment may, at any time, without any formal investigation or inquiry, cancel 
or suspend any certificate granted by it under this Act, other than a certificate 
granted to a master, mate or engineer, if, in its opinion, the holder is, or has 
become, unfit to act in the grade for which the certificate was granted to him; 

Provided that no order under this section shall be passed by the Central 
Government unless the person concerned has been given an opportunity of 
making a representation against the order proposed. 

Rehearing of cases 

382. Rehearing.— (1) Whenever an investigation or inquiry has beed held 

by a court or by a Marine Board under this Part, the Central Government may 
order the case to be reheard either generally or as to any part thereof, and 
shall so order— '■ 

(a) if new and important evidence which could not be produced at the in¬ 

vestigation has been discovered, or 

(b) if for ,any other reason there has, in its opinion, been a miscarriage of 
justice. 

(2) The Central Government may order the case to be reheard by the court 
or Marine Board, as the case may be, consisting of the same members or other 
members as the Central Government may deem fit. 

Courts of survey 


383. Constitution of court of survey.— (1) A court of survey for a port 
shall consist of a judge sitting with two assessors. 

(2) The Judge shall be a District Judge, Judge of a court of small causes, 
^Metropolitan Magistrate, Judicial Magistrate of the first class] or other m 
person appointed in this behalf by the Central Government either generally or 

for any specified case. # . • I 

(3) The assessors shall be persons of nautical, engineering or other special 


skill or experience. . Tr ,j ian 

(4) Subject to the provisions of Part IX as regards ships other th n 

ships, one of the assessors shall be appointed by the Centr ® 1 ^ Jov ® rn T 1 ^. in t h e 
generally or in each case and the other shall be summoned by the Judge m tn 
manner prescribed out of a list of persons from time to time prepared for tne 
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purpose by the Central Government or, if there is no such list or if it is imprac¬ 
ticable to procure the attendance of any person named in such list, shall be ap¬ 
pointed by the Judge. 

[a] Substituted for the words “presidency magistrate, magistrate of the first class" 
by Merchant Shipping (Amendment) Act, 1983 (12 of 1983), S. 17 and Sch., 
Item 13 — (18-5-1983). 

384. Appeal from surveyor to court of survey — (1) If a surveyor auth¬ 
orised to inspect a ship— 

(a) makes a statement in his report of inspection with which the owner or 
his agent or the master of the ship is dissatisfied, or 

(b) gives notice under this Act of .any defect in any ship, or 

(c) declines to give any certificate under this Act. 

the owner, master or agent, as the case may be, may, subject to the provisions 
of sub-section (2) and of section 387, appeal to a court of survey. 

(2) Whenever a surveyor inspects any ship, he shall, if the owner, master 
or agent of the ship so requires; be accompanied on the inspection by some 
person nominated by the owner, master or agent, as the case may be, and if the 
person so nominated agrees with the surveyor as to the statement made or the 
notice given by the surveyor <>r the refusal by the surveyor to give a certificate, 
there shall be no appeal to a court of survey from that statement, notice or 
refusal. 1 

385. Powers and procedure of court of survey.— (1) The Judge shall on 
receiving notice of appeal or a reference from the Central Government imme¬ 
diately summon the assessors to meet forthwith in the prescribed manner. 

(2) The court of survey shall hear every case in open court. 

(3) The Judge may appoint any competent person to survey the ship and 
report thereon to the court. 

(4) The Judge shall have the same powers as the Central Government has 
to order the ship to be released or finally detained; but unless one of the asses¬ 
sors concurs in an order for the detention of the ship, the ship shall be released. 

(5) The owner and master of the ship and any person appointed by the 
owner or master and also any person appointed by the Central Government 
may attend any inspection or survey made in pursuance of this section. 

(6) The judge shall report the proceedings of the court in each case to the 
Central Government in the manner prescribed and each assessor shall either 
sign such report or report to the Central Government the reasons for his dis¬ 
sent. 

386. Power to make rules. — The Central Government may make rules for 
carrying out the purposes of this Part with respect to a court of survey and in 
particular, and without prejudice to the generality of the foregoing power, 
with respect to— 

(a) the procedure of the court; 

(b) the requiring, on an appeal, of security for costs and damages; 

(c) the amount ,and application of fees; and 

(d) the ascertainment, in case of dispute, of the proper amount of costs. 

| Scientific referees 

387. Reference in difficult cases to scientific persons.— (1) If the Central 
Government is of opinion that an appeal to a court of survey involves a ques- 
tion of construction or design or a scientific difficulty or important principle, it 
m,ay refer the matter to such one or more out of a list of scientific referees to 
be from time to time prepared by the Central Government as may appear to 
possess the special qualifications necessary for the particular case and may be 
selected by .agreement between a person duly appointed by the Central Gov- 
emment in this behalf and the appellant, or in default of any such agreement 
by the Central Government; and thereupon the appeal shall be determined by 
the referee or referees instead of by the court of survey. 
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(2) The Central Government, if the appellant in any such appeal so re¬ 
quires anci gives security to its satisfaction to pay the costs of and incidental 
to the reference, shall refer such appeal to a referee or referees select¬ 
ed as aforesaid. 


(3) The referee or referees shall have the same powers as a Judge of the 
court of survey. 


Investigations into explosions or fires on board ships 

388. Power to investigate causes of explosion or fire on board ship.— 
Wherever any explosion or fire occurs on board any ship on or near the coasts 
of India, the Central Government may direct that an investigation into the 
causes of explosion or fire be made by such person or persons as it thinks fit. 

389. Report to be made regarding cause of explosion or fire.— The person 
or persons referred to in section 388 may go on board the ship on which the 
explosion or fire has occurred with all necessary workmen and labourers, and 
remove any portion of the ship, or of the machinery thereof, for the purpose 
of the investigation, and shall report to the Central Government or the person 
duly appointed by it, as the case may be, what in his or their opinion was the 
cause of the explosion or fire. 

PART XIII 


WRECK AND SALVAGE 


Wreck 


390. Definition of "coasts”.— In this Part, the word 
coasts of creeks and tidal rivers. 


"coasts" includes the 


391. Receivers of wreck.— (1) The Central Government may, by notifica¬ 
tion in lhe Official Gazette, appoint any person to be a receiver of wreck 8 (in 
this Part referred to as receiver of wreck) to receive and take possession of 
wreck and to perform such duties connected therewith as are hereinafter 
mentioned, within such local limits as may be specified in the notification. 

(2) A receiver of wreck may, by order in writing, direct that all or any of 
his functions under this Part shall, in such circumstances and subject to such 
conditions, if any. as may be specified in the order, be discharged by such per¬ 
son as may be specified therein and any person while discharging any such 
functions shall be deemed to be a receiver of wreck for the purposes of this Act. 

[a] For officers and authorities appointed as Receivers of Wreck at different ports, 
see S.O. 3303. published in Gaz. of Ind.. 5-11-1966, Pt. II, Sec. 3 (ii), p. 3304. 
Ports covered by the notification are Kandla, Bombay, Marmagoa. Mangalore, 
Cochin. Madras, Visakhapatnam. all maritime districts of Orissa, Calcutta, Port 
Blair Kozhikode, Pondicherry. Mahe, Karaikal and Yenam. 


392. Duty of receiver where vessel is in distress.— Where any vessel is 
wrecked, stranded or in distress at any place on or near the coasts of India, the 
receiver of wreck, within the limits of whose jurisdiction the place is situate, 
shall, upon being made acquainted with the circumstance, forthwith proceed 
there, and upon his arrival shall take command of all persons present and shall 
assign such duties and give such directions to each person as he thinks fit for 
the preservation of the vessel and of the lives of the persons belonging to the 
vessel and of its cargo and equipment: 

Provided that the receiver shall not interfere between the master and the 
crew of the vessel in reference to the management thereof unless he is 
requested to do so by the master. 

393. Power to pass over ad joining lands.— (1) Whenever a vessel is wreck¬ 
ed, stranded or in distress as aforesaid, all persons may, for the purpose of 
rendering assistance to the vessel or of saving the lives of the shipwrecked 
persons, or of saving the cargo or equipment of the vessel, unless there is some 
public road equally convenient, pass and repass, either with or without vehicles 
or animals, over any adjoining lands without being subject to interruption by 
the owner or occupier, so that they do as little damage as possible and may 
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also on the like condition, deposit on these lands any cargo or other article re¬ 
covered from the ship. 

(2) Any damage sustained by an owner or occupier in consequence of the 
exercise of the rights given by this section, shall be a charge on the vessel, 
cargo or articles in respect of or by which the damage is occasioned and the 
amount payable in respect of the damage shall, in case of dispute, be determin¬ 
ed by a magistrate on application made to him in this behalf. 

394. Power of receiver of wreck to suppress, plunder and disorder by 
force.— Whenever a vessel is wrecked, stranded or in distress as aforesaid, and 
any person plunders, creates disorder or obstructs the preservation of the 
vessel or of the shipwrecked persons or of the cargo or equipment of the 
vessel, the receiver of wreck may take such - steps and use such force as he may 
consider necessary for the suppression of any such plundering, disorder or ob¬ 
struction, and may for that purpose command any person to assist him. 

395. Procedure to be observed by persons finding wreck.— Any person 
finding and taking possession of any wreck within any local limits for which 
there is a receiver of wreck, or bringing within such limits any wreck which 
has been found and taken possession of elsewhere, shall, as soon as practicable— 

(a) if he be the owner thereof, give the receiver of wreck notice in writing 

of the finding thereof and of the marks by which such wreck is dis¬ 
tinguished; 1 

(b) if he be not owner of such wreck, deliver the same to the receiver of 
wreck. 


396. Investigation of certain matters in respect of vessels wrecked, etc.— 
Whenever any vessel is wrecked, stranded or in distress as aforesaid, the 
receiver of wreck within the local limits of whose jurisdiction the vessel is 
wrecked, stranded or in distress may conduct an investigation into all or any, 
of the following matters, that is to say— 

Ca) the name and description of the vessel; 

(b) the names of the master and of the owners; 

(c) the names of the owners of the cargo; 

(d) the ports from and to which the vessel was bound; 

(e) the occasion of the wrecking, stranding, or distress of the vessel; 

(f) the services rendered; and | 

(g) such other matters or circumstances relating to the vessel, the cargo or 

the equipment, as the receiver thinks necessary. 

397. Nctic© to be given by receiver.— The receiver of wreck shall as 
soon as may be after taking possession of any wreck, publish a notification in 
such manner and at such place as the Centr.al Government may, by general or 
special order, direct, containing a description of the wreck and the time at which 
and the place where it was found. 


398. Immediate sale of wreck by receiver in certain qases.— A receiver 
of wreck may at any time sell any wreck in his custody if, in his opinion,— 

(a) it is under the value of five hundred rupees; or 

(b) it is so much damaged or of so perishable a nature that it cannot with 
advantage be kept; or 

(c) it is not of sufficient value for warehousing; 

and the proceeds of the sale shall, after defraying the expenses thereof, be held 

*L»Vv« eiVer * r ‘ he san ? e P ur P° ses and subject to the same claims, rights 
and liabilities as if the wreck had remained unsold, 

^inn 9 '.f < ;L a i n,S ° f - 0WDers t0 wr ® ck :- {1) The owne r of any wreck in the pos¬ 
session of the receiver upon establishing his claim to the same to the satisfac- 


Sectlon 395 

OlPtonks wtttal away by low tide from 
persons timber yard recovered before they 
reached sea — Taking possession of same by 
Oim without notice to receiver of wrecks is 
no offence. A 1941 Mad 832(833). 


Section 399 

, »> The word ’abandoned’ occurring in the 
definition of ’wreck” in S 3 (58) does not 
imply that the property involved has there- 
become res nulllus as indicated by 
this provision which enables the owner to 
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tion of the receiver within one year from the time at which the wreck came 
into the possession of the receiver shall, upon paying the salvage and other 
charges, be entitled to have the wreck or the proceeds thereof delivered to him. 

(2) Where any articles belonging to or forming part of a vessel other than 
an Indian vessel which has been wrecked or belonging to and forming part of 
the cargo of such vessel, are found on or near the coasts of India or are brought 
into any port in India, the consular officer of the country in which the vessel 
is registered or, in the case of cargo, the country to which the owners of the 
cargo may have belonged shall, in the absence of the owner and of the master 
or other agent of the owner, be deemed to be the .agent of the owner, with 
respect to the custody and disposal of the articles. 

(3) Where the owner of the wreck does not appear and claim the balance 
of the proceeds of sale within one year from the date of sale, the said b.alance 
shall become the property of the Central Government. 

400. Prohibition of certain acts in respect of wreck.— No person shall— 

(a) without the leave of the master, board or attempt to board any vessel 
which is wrecked, stranded or in distress as aforesaid, unless the person 
is, or acts by command of, the receiver of wreck; or 

(b) impede or hinder or attempt in any way to impede or hinder the saving 
ol .any vessel stranded or i n danger of being stranded or otherwise in 
distress on or near the coasts of India or of any part of the cargo or 
equipment of the vessel, or of any wreck; or 

(c) secrete any wreck or deface or obliterate any marks thereon; or 

(d) wrongfully carry away or remove any part of a vessel stranded or in 
danger of being stranded or otherwise in distress, on or near the coasts 
of India, or any part of the cargo or equipment of the vessel or any wreck. 

401. Search warrants where wreck is involved.— Where a receiver of 
wreck suspects or receives information that any wreck is secreted or is in the 
possession of some person who is not the owner thereof or that any wreck is 
otherwise improperly dealt with, he may apply to the nearest “(Judicial Magis¬ 
trate of the first class or Metropolitan Magistrate as the case may be] fora 
search warrant, and that “[Judicial Magistrate of the first class or Metropolitan 
Magistrate as the case may be] shall have power to grant such warrant and 
the receiver of wreck by virtue thereof may enter any house or other place 
wherever situate and also any vessel and search for, seize .and detain any such 
wreck there found. 

[a] Substituted for the word “magistrate” by the Merchant Shipping (Amendment) 
Act. 1983 (12 of 1983), S. 17 and Sch., Item 14 (18-5-1983). 

Salvage 

402. Salvage payable for saving life, cargo or wreck.— (1) Where services 
are rendered— 

(a) wholly or in part within the territorial waters of India in saving life from 

any vessel, or elsewhere in saving life from a vessel registered in India; 
or 1 

(b) in assisting a vessel or saving ihe cargo or equipment of a vessel which 
is wrecked, stranded or in distress at any place on or near the coasts of 
India; or 

(c) by .any person other than the receiver of wreck in saving any wreck; 

there shall be payable to the salvor by the owner of the vessel, cargo, 
equipment or wreck, a reasonable sum for salvage having regard to all 
the circumstances of the case. i 


Section. 399 (contd.) 

claim back Ihe property upon certain terms 
and conditions. 1979 JSCTL 157(192)(Ker). 

Section 402 

(11 Claim for salvage reward — Removal 
of tanker from Diamond Harbour to keep 


navigable channel of river Hooghly safe for 
shipping and allied services — Services 
rendered by the Commissioners for the Port 
of Calcutta, the Director and the Deputy 
Director. Marine Department of the Port 
Commissioners to tanker — Not in the nature 
of salvage. (1977) 2 CalLJ 554. 
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(2) Salvage in respect of the preservation of life when payable by the 
owner of the vessel shall be payable in priority to all other claims for salvage. 

(3) Where salvage services are rendered by or on behalf of the Govern¬ 
ment or by a vessel of the Indian Navy or the commander or crew of any such 
vessel, the Government, the commander or the crew, as the case may be, shall 
be entitled to salvage and shall have the same rights and remedies in respect of 
those services as any other salvor. 

(4) Any dispute arising concerning the amount due under this section shall 
be determined upo n application made by either of the disputing parties— 

(a) to a “[Judicial Magistrate of the first class or Metropolitan Magistrate as 

the case may bej where the amount claimed does not exceed ten thousand 
rupees; or i 

(b) to the High Court, where the amount claimed exceeds ten thousand 
rupees. 

(5) Where there is any dispute as to the persons who are entitled to the sal- 

o ag ,l a T U . Ui ? d * er Section> the [the Judicial Magistrate of the first class 
Metropolitan Magistrate or the High Court as the case may be] shall 

SS?nM8 d ?v e ^ i f , there are more Persons than one entitled to such 
of toong'such “rs e on, ra High C ° Urt Sl ' a ” apP ° r,i,>n "’ e am ° un ' there - 

>rJ 6) f *l' e rl S ? f and !" cidental to al1 proceedings before d [a Judicial Magis- 

secHo^.h^/bfin a th Met J?P° 1| tan Magistrate] or the High Court under this 
be in the discretion of C [such Magistrate] or the High Court, and 

whom i V the H ‘ gh C ° Urt Sha " have ful1 power t0 determine by 

Ri>e an neresl J r ° P ? r ' y a ? d what extent such costs are to be paid and 
o give ali necessary directions for the purpose aforesaid. 

Ia] *“ d '° r , the W ° rdS " ma gi s trate” by the Merchant Shipping (Amendment) 

Thl t al°i 3 983) * S - 17 and Sch * Item 15 («) U8-5-1983). 

W by 1,em uVl"’ ° r ' h ' HiSh C ° Ur ‘ “ ,he ““ 

Substituted ibid for the words “the magistrate” 

[d] Substituted ibid for the words “a magistrate” by Item 15 (c). 

403. Savings.— Nothing in this Part shall— 

3 Tndf ® ny tre f ty ° r , arran Sement with any foreien country to which 

on '° ' he diSP ° Sal ° r ‘ he pro “ eds ° £ »"*■ 

(b) me‘snv£^ nS f SeC ‘ i0n 29 ° f ,he Indian Porls Act ' >908. or e„- 

* «*- 

■nfs SwSSfs?i£43rr5=ge 

taking possession of wrecks and their disposal- P 1 * th 

(b) the fees payable to receivers in respect of the work done hv them- 

(C) ^ot wrecks; 016 t0 * for deaU "« Cairns rttatlng^wnership 

(d) the appointment of valuers in salv.age cases: 

(e) the principles to be followed in awarding salvaa* Dn * *1, *• . 

of salvage; ® salvage ana the apportioning 


Section 402 (contd.) 

case * he Petitioner had no consistent 

within mi tbe barges were not wrecks 

Ac and m^ e rn ing S ’ 3 < 58 > <e) of the 

because if Vi*® barges got in to trouble 
-^HgL of strong wind and they, drifted 


miw ln fh 3 a ? slan \°f approximately 1400 
miles, the danger that would justify the 

rescue operation does not partake of the 
character of salvage servke m 9 tsA 
157(190, 206)(Ker). JaCTL 


"A” In the citations stands for AIR 
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(f) the procedure to be followed for dealing with claims for salvage, 

(g) the detention of property in the custody of a receiver of wreck’for the 
purpose of enforcing payment of salvage. 


PART XIV a 

CONTROL OF INDIAN SHIPS AND SHIPS ENGAGED IN 

COASTING TRADE 

405. Application of Part.— This Part applies only to sea-going ships fitted 
with mechanical means of propulsion of not less than one hundred and fifty 
tons gross; but the Central Government may, by notification in the Official 
Gazette, fix any lower tonnage for the purposes of this Part. 

[a] Part XIV, containing sections 405 to 414 (both inclusive) came into force on 1st 
April 1960 — See S O. 565 dated 26-2-1960 published in Gaz. of Ind. I960, Pt. II, 
Section 3 Cii) page 886. 


40G. Indian ships and chartered ships to be licensed.— (1) No Indian ship 
end no other ship chartered by a citizen" of India or a company b [or a co¬ 
operative Society] shall be taken to sea from a port or place within or outside 
India except under a licence granted by the Director-Gener.al under this section: 


Provided that the Central Government, if it is of opinion that it is neces¬ 
sary or expedient in the public interest so to do. may, by notification in the 
Official Gazette, exempt 0 any class of ships chartered by a citizen of India or 
a company b [or a Co-operative Society] from the provisions of this sub-sec¬ 
tion | 

(2) A licence granted under this section may be— 

(a) a general licence; 

(b) a licence for the whole or any part of the coasting trade of India; or 

(c) a licence for a specified period or voyage. 

(3) A licence granted under this section shall be in such form and shall be 
valid for such period as may be prescribed, and shall bo subject to such condi¬ 
tions as may be specified by the Director-Gcner.al. 

[a] For meaning of the term, see Citizenship Act, 1955 and the Constitution of 

India, Arts. 5 to 9. I J 

[b] Inserted by the Merchant Shipping (Amendment) Act, 1981 (43 of 1981), S. 7 
(28-9-1981). 

[c] Foreign Flag Ships trip voyage chartered by a citizen of India are exempted 
from the provisions of this sub-section; but nothing in the notification app.ies 
to such ships engaged in the coasting trade of India — See S. O. 1767, published 
in Gaz. Ind., 29-6-63, Pt. II, S. 3 (ii), p. 2055. 


407. Licensing of ships for coasting trade.— (1) No ship other than an 
Indian ship or a ship chartered by a citizen of India a [or a company or a co¬ 
operative society which satisfies the requirements specified in cl. (b) or, as the 
case may be, clause (c) of section 21] shall engage in the coasting trade of India 
except under a licence granted by the Director-General under this section. 

(2) A licence granted under this section may be for a specified period or 
voyage and shall be subject to such conditions as may be specified by ■ tne 

Director-General. ,. . t 

(3) The Central Government may, by general or special order, direct ina 

the provisions of sub-section (1) shall not apply in respect of any part oi w 
coasting trade of India or shall .apply subject to such conditions and restncti 

as may be specified in the order. „ which 

[a] Substituted for the words, brackets, letter and figures or a comp 

satisfies the requirements specified in clause (b) of section 21 y 

Shipping (Amendment) Act. 1981 (43 of 1981), S. 8 (28-9-1981). 

may ! at anytimecircumstances of -ole”' S 
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409. Licences to be surrendered when they cease to be valid.— When a 
licence under section 406 or section 407 ceases to be valid, the person to whom 
it was granted shall, without unreasonable delay, return it <>r cause it to be 
returned to the Director-General. 

410. No port clearance until licence is produced.— No customs collector 
shall grant a port clearance lo a ship in respect of which a licence is required 
under this Part until after production by the owner, master or agent 0 f such a 
licence. 

411. Power to give directions.— The Director-General may, if he is satis¬ 
fied that in the public interest or in the interests of Indian shipping it is neces¬ 
sary so to do, give, by order in writing, such directions as he thinks fit— 

(a) in the case of a ship which has been granted .a licence under section 406, 
with respect to all or any of the following matters:— 

(i) the ports or places whether in or outside India, to which, and the 

routes by which, the ship shall proceed for any particular purpose; 

(ii) the diversion of any ship from one route to another for any parti¬ 
cular purpose; 

(iii) the classes of passengers or cargo which may be carried in the ship; 

(iv) the order of priority in which passengers or cargo may be taken on 
or put off the ship at any port or place, whether in or outside India; 

(b) in the case of a ship which has been granted a licence under sec. 407 
with respect to the order of priority in which passengers or cargo may be 
taken on the ship ,at any port or place in India from which she is about 
to proceed for any port or place on the continent of India at which she 
is to call in the course of her voyage. 

a [411A. Powers of the Central Government to protect interests of Indian 
shipping from undue foreign intervention.— (1) If it appears to the Central 
Government— I 

(a) that measures have been taken by or under the law of any foreign country 
for regulating or controlling the terms or conditions upon which goods or 
passengers may be carried by sea, or the terms or conditions of contracts 
or arrangements relating to such carriage; and 

(b) that such measures, in so far as they apply to things done or to be done 
outside the territorial jurisdiction of that country by persons carrying on 
lawful business in India, constitute an infringement of the jurisdiction 
which belongs to India, 

It may, by an order in writing, direct that this section shell apply to those 
measures either in whole or to such extent as may be specified in the order. 

(2) Where ,an order issued under sub-section (1) is in force in relation to 
any measures, it shall be the duty of every person in India who carries on busi¬ 
ness consisting or comprising of the carriage of goods or passengers by sea to 
give notice to the Central Government of any requirement or prohibition im¬ 
posed or threatened to be imposed on him pursuant to such masures so far as this 
section applies to him, including any requirement to submit any contract or 
other document for approval thereunder. 

(3) Where a notice under sub-section (2) is received from any person or 
there are grounds to believe that a notice is likely to be received; the Central 
Government may, by an order in writing, give to such person directions pro¬ 
hibiting compliance with any such requirement or prohibition as it considers 
proper for maintaining the jurisdiction of India. 

(4) Any directions given by the Central Government under sub-section (3) 
may be either general or special ,and may prohibit compliance with any re¬ 
quirement or prohibition either absolutely or in such cases or subject to such 
conditions, as to consent or otherwise, as may be specified in the order. 

(5) If it appears to the Central Government that any person in India has 
been or may be required to produce or furnish to any court, tribunal or auth¬ 
ority of a foreign country any commercial document which is not within the 
territorial jurisdiction of that country or any commercial information to be com¬ 
piled from documents not within the territorial jurisdiction of that country. 
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and that the requirement constitutes n r would constitute an infringement of 
the junsdiction which belongs to India, the Central Government may, by an 

ui h IJ Wnting ’ glve direct,ons to that person, prohibiting him from complying 

mav hp « r lV r Z mer :l eX °T , t0 SUCh eXtent or sub j ect t0 such conditions as 
may be specified in the order]. 

[a] Inserted by Merchant Shipping (Amendment) Act, 1983 (12 of 1983) S. 12 
(18-5-1S83) * 


1 , 41 k a P ° W , er ^. fiX shippin * rates.— (1) The Central Govt, may, by order 
published in the Official Gazette, fix in the prescribed manner the rates at which 
any Indian ship may be hired and the rates which may be charged for the 
cvamage of passengers or cargo by any ship engaged in the coasting trade of 

(2) If the Central Government considers that with a view to enabling it to 
fix the rates under sub-sect : on (1) it is necessary or expedient so to do, it may 
constitute a Board in the prescribed manner for the purpose of advising it; and 
such Board may be constituted either generally or for a particular case or route 
or in respect of rates for the carriage of passengers or cargo or both. 

(3) Where an order fixing the rates to be charged for hire or for the car¬ 
riage of passengers or cargo has been published under sub-section (1) no owner, 
master or agent of a ship shall charge rates exceeding the rates so fixed. 

413. Power of Director-General to call for information.— The Director- 
General may, by notice, require— 

(a) the owner, master or agent of any ship in respect of which ,a licence 
granted by the Director-General under this Act is in force; or 

(b) the owner, master or agent of any ship in respect of which any direc¬ 
tions have been or may be given under clause (b) of section 411; 

to furnish within the period specified in the notice information as to— 

(i) the classes of passengers and cargo which the ship is about to carry 
or is capable of carrying or has carried during any specified period; 

(ii) the rates of passenger fares and freight charges applicable to the ship; 

(iii) any other matter which may be prescribed. 

414. Power to make rules— ( 1 ) The Central Government may make rules 4 
for carrying out the purposes of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely:— 

(a) the form in which, the period or voyage for which, end the conditions 
subject to which licences under this Part may be be granted, the parti¬ 
culars to be included therein and the fees payable therefor; 

(b) the manner in which rates shall be fixed under section 412; 

(c) the constitution and functions of a Board constituted under section 412 
and the procedure to be followed by it in the discharge of its functions; 

(d) the matters regarding which information may be required to be furnished 
under section 413. 

[a] tor the Merchant Shipping (Forms of Licences) Rules, 1960, superseding the 
Control of Shipping (Ferns of Licences) Rules, 1949, see G.S.R. 280 dated 26-2- 
1960 published in Gaz. of Ind- 1960. Pt. II-S. 3 0). page 421. 


PART XV 
SAILING VESSELS 

415. Application of Part.— Save as otherwise provided this Part applies 
to every sea-going sailing vessel owned by a citizen of India a [or a company or 
a co-operative society which satisfies the requirements specified m clause (b) or, 
as the case may be, clause (c) of section 21.] 

fal Substituted for the words, brackets, letter and figures “or a company which 
1 satisfies the requirements specified In clause (b) of section 21' by the Merchant 
\ Shipping (Amendment) Act, 1981 (43 of 1981), section 9 (28-9-1981). 
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416. Decision of question whether a vessel is a sailing vessel.— If any 

question arises whether a vessel is a sailing vessel or not for the purposes of this 
Part, it shall be decided by the Director-General and his decision thereon shall 
be final. I 

417. Certificate of registry.— (1) Every sailing vessel a [ (other than a sail¬ 
ing vessel solely engaged in fishing for profit)] shall be registered in accordance 
with the provisions of this section. 

(2) The owner of every sailing vessel shall make an application in the pres¬ 

cribed form to a registrar for the grant to him of a certificate of registry in res¬ 
pect of the vessel. ■ 

(3) The owner of every sailing vessel in respect of which an application 
under sub-section (2) is made, shall cause the tonnage of the vessel to be 
ascertained in the prescribed manner. 

(4) The registrar may make such inquiry as he thinks fit with respect to the 
particulars contained in such application and shall enter in a register to be kept 
tor the purpose (hereinafter referred to as sailing vessels register) the following 
particulars in respect of the vessel, namely 

(a) the name of the sailing vessel, the place where she was built, and the 

port to which she belongs; I 

(b) the rig, type and tonnage of the vessel; 

(c) the name, occupation and residence of the owner of the vessel; 

(d) the number assigned to the vessel; 

m t ^ 2 mo !' t 2 a 2 es , it any, effected by the owner in respect of the vessel; 

(f) such other particulars as may be prescribed. 

thS P artlcul - ars 111 respect of the vessel have been entered in the 
n ? '‘ n - VC.SJS register under sub-section (4), the registrar shall grant to the ap¬ 
plicant a certificate of registry in the prescribed form. 

Th ® owner of every sailing vessel shall pay for each certificate of 

eSmnnt a h ;e aCCOrdin J t0 SUch scale 0S may be P rescrib ed by the Central Gov- 

one^UDee h Dni n mn re: ? r ? t0 th( \ tonnage of th - vessel, but in no case exceeding 
one rupee per ton of its grocs tonnage. 

registered maviS/d!^ re .^ irin S to be registered under this Part but not so 
^ ™? y b * detained by a proper officer b until the owner or tindal pro¬ 
duces a certificate of registry in respect of the vessel. P 

3 (I8.5. t l9;3 b ) y MerChant Shipping (Amendment) Act, 1983 (12 of 1983). section 13 

|b] sr jjsss-s and 

(1) Mandavi (2) Kandla (3) Navlakhi (4) Bedi (5) Okha (6) Porbunder (7) Veraval 

U) UraTm, Revdan^ Ch ms,’ ( “> 02) Thana (13) Bombay 

toll vr r (,5) Revdanda < 16 ) Bankot (17) Dabhol (18) Ratnagiri <191 Jaitour 

vessel remains painted as required by this section. P nSUre that he 

419. Change of name of sailing vessel.— A chance shall a 

the name of a sailing vessel registered nndor th ie D „ ? 8 . 1 not be mad e m 

the rules made in this behalf S Part 6XCept in accordanc * with 

erhment (1 » T " e Centra. Giv¬ 

ing vessels and .he protection of liftfand pro^rfyl'ZTd's^Sr 
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(2) In particular and without prejudice to the generality of the foreaoina 
power, such rules may provide for all or any of the following matters, namely:- 
(a) the assignment of free board to sailing vessels; 


(b) the marking of such free board on such vessels end the maintenance of 

such markings; I 

(c) the survey of the space .allotted to passengers on board such vessels; 

(d) the scale and type of accommodation to be provided for each passenger. 

(3) Any sailing vessel attempting to ply or proceed to sea without freeboard 
markings or any sailing vessel which has been so loaded .as to submerge such 
marking may be detained by a proper officer 5 until free board markings are 
made in accordance with the rules made in this behalf or the vessel is so loaded 
that such markings are not submerged. 


(4) Nothing in this section relating to free board, shall apply to any sailing 
vessel in respect of which a load line has been assigned under Part IX. 

[a] For Sailing Vessels (Assignment of Free Boards) Rules. 1960, see Gaz of Ind. 
31-12-1960. Ft. II, section 3 (i). p. 2064. 


(b) See foot note under section 417, supra for appointment of such officers at ports 
specified. 


421. Certificate of inspection.— (1) No sailing vessel shall ply or proceed 
to sea unless there is in force in respect of that vessel a certificate of inspection 
granted under this Part, the same being applicable to the voyage on which she 
is about to ply or proceed. 

(2) A certificate of inspection in respect of a sailing vessel shall specify— 

(a) the name and tonnage of the vessel; 

(b> the names of the owner and tindal of the vessel; 

(c) the maximum number of the crew and the maximum number of passen¬ 
gers which the vessel is fit to carry; 

(d) the limits within which the vessel may be used for the purpose of trading 

and the terms and conditions subject to which she may be used for such 
trading; | 

(e) the particulars of the free board assigned to the vessel; 

and shall contain a statement to the effect that her hull, rigging and equip¬ 
ment (including auxiliary machinery, if any) are in good condition. 

(3) Every certificate of inspection shall be in force from the date of issue 
for a period of one year or for such shorter period as may be specified therein: 

Provided that where a sailing vessel is on a voyage outside India at the time 
of expiry of the certificate, ihe certificate shall continue to be valid until her 
first arrival at a port in India after the expiry of such period. 

(4) No customs collector shall grant a port clearance to a sailing vessel 
registered under this Part until after the production by the owner or tindal 
thereof of a certificate of inspection granted under this Part in respect of the 
vessel 


422. Cancellation, re-issue, etc., of certificate of inspection.— (1) Where at 
any time subsequent to the issue of a certificate of inspection in respect of a 
sailing vessel, the Director-General h.as reason to believe that the vessel is not 
fit to ply or proceed to sea, he may, after giving the owner an opportunity of 
making a representation, cancel such certificate. 

(2) Where at any time subsequent to the issue of a certificate of inspection 
a sailing vessel has undergone material alteration or has met with accident or, 
where the certificate of inspection of a sailing vessel has been cancelled un er 
sub-section (1) and an application is made for the re-issue of such certificate or 
for the grant of a fresh certificate, the registrar may, before re-issuing the certi¬ 
ficate or issuing a fresh certificate, as the case may be, cause such vessel to oe 
inspected; and if the authority inspecting the vessel reports that she is not m 
to ply or proceed to sea or that her hull, rigging and equipment (include 
auxiliary machinery, if any) are defective, such certificate shall not be re '‘ ssu ^ 
or issued until the vessel is, in the opinion of such authority, fit to ply or pr 
ceed to sea or the defect is rectified to the satisfaction of such au ori y. 
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423. Registry of alterations.— When ,a sailing vessel is s f > altered as not to 
correspond with the particulars relating to her entered in the certificate of 
registry, the owner of such vessel shall make a report of such alteration to the 
registrar of the port where the vessel is registered, and the registrar shall either 
cause the alteration to be registered, or direct that the vessel be registered 
anew, in accordance with such rules as may be made in this behalf. 

424. Transfer of registry.— The registry of a sailing vessel may be trans¬ 
ferred from one port to another in India on the application of the owner or 
tindal of the vessel in accordance with such rules as may be made in this behalf. 

425. Closure of registry.— If a sailing vessel is lost, destroyed or rendered 

permanently unfit for service, the owner of such vessel shall with the least 
practicable delay report the fact to the registrar of the port where the vessel is 
registered and also forward to him along with the report, the certificate of 
registry in respect of the vessel; and thereupon the registrar shall have the 
registry of the vessel closed. I 

426. Restriction on transfer of sailing vessels.— No person shall transfer 
or acquire any jailing vessel registered under this Part or any interest therein 
without the previous approval of the Central Government; and any transaction 
effected in contravention of this section shall be void and unenforceable. 

427. Mortgages of sailing vessels.— (1) Every mortgage of a sailing vessel 
or of any interest therein effected after the date on which this Part comes into 
force shall be registered with the registrar. 

(2) Every mortgage of a sailing vessel or any interest therein effected be¬ 
fore the date on which this Part comes into force shall, if subsisting on that date, 
be registered with the registrar within three months of that date. 

(3) The registrar shall enter every such mortgage in the sailing vessels 
register in the order in which it is registered with him. 

(4) If there are more mortgages than one recorded in respect of the same 
sailing vessel or interest therein, the mortgages shall, notwithstanding any ex- 
press implied or constructive notice, have priority according to the date on 
which each mortgage is registered with the registrar and not according to the 
date of each mortgage itself: 

Provided that nothing contained in this sub-section shall affect the relative 
priorities as they existed immediately before the date on which this Part comes 
“V 0 . , ce as between mortgages of the same vessel or interest therein effect¬ 
ed before such date which are registered in accordance with the provisions of 
sub-section ( 2 ). 


428 - fraudulent use of certificate of registry or certificate of inspection, 

revist^T n b !vT d ' _ P , ers0n sha11 Use 0r attempt to use the certificate of 

registry or the certificate of inspection granted in respect of a sailing vessel for 

any purpose other than the lawful navigation of the vessel. 

(2) No person shall use or attempt to use for the navigation of a sailina 
of S t S hat a ve e s?ef Cate ° f reg,stry or a certifkate of inspection not granted in respect 


(3) No person who has in his possession or under his control the certificate 
of registry or the certificate of inspection of a sailing vessel shall refuse or omit 

Z ,nMe “““ t0 deHver S,,ch •" demidlo te o^er of 


m Sta<en,ent elating to crew of sailing vessel to be maintained — 

SiS e 2 r th Wner 0r t K m i al | 0f 3 sailing vessel shaU maintain or cause to be maln- 
m th f prescribed 4 form ,a statement of the crew of the vessel containina 
With respect to each member thereof— containing 

(a) his name; 

(b) the wages payable to him; 

g> names and addresses of his next-of-kin; 

(d) the date of conmiencement of his employment; and 
°™ er particulars as n\ay be prescribed. 

*" w "* * he vassal sha " be entared * «» M* 
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(3) A copy of such statement and of every change entered therein shall be 
communicated as soon as possible to the registrar of the port of registry of the 
vessel concerned. 

[a] For Sailing Vessels (Statement of Crew) Rules, i960 — See G.S.R. 1954, Gaz of 
Ind., 31-12-1960, Pt. II, S. 3 (i). p. 2069. 

430. Inquiry into jettisoning of cargo.— (1) If any owner or tindal of a 
sailing vessel in the course of her voyage, has jettisoned or claims to have 
jettisoned the whole or any part cf the cargo of the vessel on account of abnor¬ 
mal weather conditions or for any other reason, he shall immediately after 
arrival of the vessel at any port in India give notice of such jettisoning to the 
proper officer 3 at such port; and such notice shall contain full particulars of the 
cargo jettisoned and the circumstances under which such jettison ng took 
place 

(2) When any such officer receives under sub-section (1) or has reason to 
believe that the cargo of any sailing vessel in his port has been jettisoned, he 
shall forthwith report in writing to the Central Government the information 
he has received and may proceed to make an inquiry into the matter. 

[a] For such officers appointed at specified ports, see foot-note under section 417, 
supra. 


431. Non-Indian sailing vessels not to engage in coasting trade without 
permission.— (1) A saving vessel not owned by a citizen of India a [or a com¬ 
pany or a co-operative society which satisfies the requirements specified in 
clause (b) or. os the case may be, clause (c) of section 21,] shall not engage in 
the coasting trade of India without the written permission of the Director-Gene¬ 
ral. I 

(2) The Director-General may. when granting such permission, impose such 
terms and conditions as he thinks fit and may require the owner or other person 
in charge of the vessel to deposit with him such amount as he thinks necessary 
for the due fulfilment of such terms ond conditions. 

(3) No customs collector shall grant a port clearance to a sailing vessel not 
registered under this Part which engages or attempts to engage in the coasting 
trade of India until after the production by the owner or person in charge there¬ 
of of the written permission of the Director-General. 

(a] See foot-note [a] under section 415 supra. 


432, Detention of overloaded non-Indian sailing vessels.— (1) If any sail¬ 
ing vessel registered in ar.y country outside India arrives in or proceeds from a 
port or place in India in an overloaded condition, the person in charge of the 
vessel shall be guilty of an offence under this section. 

(2) A soiling vessel shall be deemed to be in an overloaded condition for 

the purposes of this section— . „ 

(a) where the vessel is loaded beyond the limit specified in any certificate 

issued in the country in which she is registered; or . 

(b) in case no such certificate has been issued in respect of the vessel, where 

the actual free board of the vessel is less than the free board whic 
would have been assigned to her had she been registered under this Part. 

(3) Any soiling vessel which is in an overloaded condition and is about to 
proceid f"o y m a p^rt or place in India may be detained until she cea^e tobem 
an overloaded condition; but nothing herein contained shall attect^t 

of the person in charge of the vessel in respect of such overloading under any 

other provision of this Act. 


(1) Arrest of vessel — Application to set 
aside — The fact that the defendants had 
entered an unconditional appearance did not 
preclude the court's right to^ entertoin the 
application and make such order as it thinKS 


Section 432 . 

!»Sr n ' 

(Malayan) Arbitration Act. 1952.).- 


of 
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433. Power of courts to rescind contracts between owner and tindal.— 
Where a proceeding is instituted in any court in respect of any dispute between 
the owner of a sailing vessel and the tindal arising out of or incidental to their 
relation as such, or is instituted for the purpose of this section, the court, if 
having regard to all the circumstances of the case it thinks it just to do so, may 
rescind any contract between the owner and the tindal upon such terms as the 
court may think just and this power shall be in addition to any other jurisdiction 
which the court can exercise independently of this section. 

434. Application to sailing vessels of other provisions relating to ships.— 
The Central Government may, by notification 3 in the Official Gazette, direct 
that any provisions of this Act other than those contained in this Part which do 
not expressly apply to sailing vessels shall also apply to sailing vessels subject 
to such conditions, exceptions and modifications as may be specified in the noti¬ 
fication. 

[a] Sections 45, 46, 63 to 69, 71, 109, 161, 163, 167, 357 to 362, 364 to 369, 382, 
388, 389, 444, 445, 448 and 452 have been expressly applied to sailing vessels 
w, e. f. 1-1-1961, subject to modifications — See S O. 3140, Gaz. Ind., 31-12- 
1960 , Pt. II, S. 3 (ii), p. 3771; sections 3 (9), (10), (24), (33) and (36); 110 (1), 
(2) and (3); 162 (1) and (3); 165; 166; 290; 334; 336 to 342; 343 (3), 383 to 386; 
443 and 446 have been applied to sailing vessels, subject to modifications men¬ 
tioned — See S. O. 1621, published in Gaz,. of Ind., 4-6-1966, Pt. II, S. 3 (ii), 
page 1493. 

435. Power to make rules respecting sailing vessels.— (1) The Central Gov¬ 
ernment may make rules 3 to carry out the purposes of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely:— 

(a) the form in which applications for certificates of registry shall be made 
and the particulars which such applications should contain; 

(b) the manner in which the tonnage of sailing vessels shall be ascertained; 

(c) the manner in which free board is to be assigned to sailing vessels and 

the free board markings are to be made; 

(d) the form in which certificates of registry and certificates of inspection may 

be issued; | 

(e) the issue of duplicate copies of certificates of registry and certificates of 

inspection where the originals are destroyed, lost, mislaid, mutilated or 
defaced; 

(f) the manner in which, and the time within which, applications for the 

registry of alterations in the certificates of registry of sailing vessels shall 

be reported, the endorsement of the particulars of alteration on the 
certificates of registry, the grant of provisional certificates in cases where 
sailing vessels are directed to be registered anew, the period for which 
provisional certificates shall be valid and gll other matters ancillary to the 
registry of alterations; ( 

(g) the manner in which applications for the transfer of registry of sailing 
vessels from one port to another in India shall be made .and the procedure 
to be followed by the registrar in connection with such transfer; 

(h) the authorities by which sailing vessels are to be inspected and certificates 
of inspection are to be issued under this Part; 

(i) the criteria by which sailing vessels may be classified for the purpose of 
determining the limits within which they may be used for purposes of 
trading; 

(j) the fixing of the rates of freight which may be charged by sailing vessels 

for specified goods or for any class of goals in relation to the coasting 
trade of India ; 

"A* In the citations stands for AIR 
[Vol, 25] 4 A, M. 35 
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(k) the equipment which sailing vessels or any class of sailing vessels should 
carry including equipment relating to life saving and fire appliances 
lights, shapes and signals required by the collision regulations; 

(l) the survey of space provided for passengers of sailing vessels and the scale 
and type of accommodation to be provided for such passengers; 

(m) the authority to which information regarding certificates of registry, 

registry of alterations and issue of fresh certificates of registry under this 
Part is to be sent by registrars- I 

(n) the qualifications to be possessed by tindals and other members of the 
crew of sailing vessels, the issue of permits to tindals and of identity 
cards to other members of the crew, the conditions for the issue of such 
permits and identity cards and the cancellation or suspension thereof; 

b [ (o) the fees which may be levied for the issue or re-issue of certificates of 
registry, for the survey or inspection of sailing vessels before issue of such 
certificates, for the inspection of sailing vessels and for all other pur¬ 
poses of this Part and the manner in which such fees may be recovered.] 

(p) the form ir. which a contract for chartering a sailing vessel shall be ex¬ 
ecuted; 

(q) the form in which a contract for the carriage of goods by sailing vessels 
shall be executed; 

(r) the reservation, in the public interest or in the interest of sailing vessels, 

of specified commodities for transport by sailing vessels either generally 
or in specified sectors of the coasting trade or between specified ports 
and the conditions subject to which such reservation may be made; 

(s) any other matter which has to be or may be prescribed. 

[a] For Merchant Shipping (Tonnage Measurement of Sailing Vessels) Rules, I960 
and Merchant Shipping (Registration of Sailing Vessels) Rules. 1960, see G.S.Rs, 
1555 and 1556, Gaz. of Ind., 1960, Pt. II, S. 3 (i), pp. 2071 and 2076, respectively. 

For Sailing Vessels (Inspection) Rules, 1962, see Gaz. of Ind., 10 11-1962, Pt. II, 
S. 3 (1). p. 1798 and for Sailing Vessels (Members of Crew) Rules, 1967, see 
Gaz. of Ind., 15-4-1967, Pt. II, S. 3 (f), p. 588. 

[b] Substituted for former clause (o) by the Merchant Shipping (Amendment) Act, 
1983 (12 of 1983), section 14 (18-5-1983). 

“[PART XVA 

FISHING BOATS * • 

435A. Application of Part.— Save as otherwise provided, this Part applies 
to every Indian fishing boat 

435B. Definition.—For the purposes of this Part, "Indian fishing boat" 
means— 

(a) every fishing vessel as defined in clause (12) of section 3; 

(b) every sailing vessel, whether or not fitted with mechanical means of 
propulsion, solely engaged in fishing for profit; 

(c) every boat or craft of any other type used solely for fishing which the 
Central Government may. by notification in the Official Gazette, specify 
to be a fishing bo,at for the purpose of this section, 

which is owned wholly by persons to each of whom any of the descriptions 
specified in clause (a) or in clause (b) or in clause (c), as the case may be, of 
section 21 applies or which satisfies such other requirements as the Centra 
Government may. by notification in the Official Gazette, specify. 

435C. Obligation to register.— Every Indian fishing boat shall be registered 

under this Part: , 

Provided that any Indian fishing boat registered at the commencement or 
this Part under Part V 0 r Part XV of this Act or any other law for the time 
being in force in India shall be deemed to have been registered un er ^ 
PcII't * 

Provided further that every Indian fishing boat so deemed to have been re¬ 
gistered shall be re-registered under this Part within such penodI from the 
commencement of this Part as the Central Government may, by notification 
the Official Gazette, specify: 
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Provided also that registration of non-mechanised sailing vessels will com¬ 
mence in different ports on such dates as the Central Government may, by 
notification in the Official Gazette, specify. 

435D. Port of registry.— (1) The ports at which registration of Indian 
fishing boats shall be made shall be such ports or places in India as the Central 
Government may, by notification in the Official Gazette, declare to be ports or 
places of registry under this Part. 

(2) The port or place .at which an Indian fishing boat is registered for the 
time being undc-r this Part, shall be deemed to be her port or place of registry 
and Ihe port or place to which she belongs. 


435E. Registrars of Indian fishing boats.— The Central Govt, may, by 
notification in the Official Gazette, appoint an officer to be registrar of Indian 
fishing boats (hereafter in this Part referred to as registrar) at every port or 
place declared as a port or place of registry under sub-section (1), sec. 435D. 

435F. Application for registry.— An application for the registry of an 
Indian fishing boat shall be made— 

(a) in the case of an individual, by the person requiring to be registered as 
owner or by his agent; 

(b) in the case of more than one individual requiring to be so registered by 

one or more of the persons so requiring or by his or their agent or agents, 
as the case may be; and 

(c) in the case of a company or a co-operative society requiring to be so 
registered, by its agents; and the authority of the agent shall be testified 
in writing if .appointed by an individual under the hand of the person 
appointing him and, if appointed by a company or a co-operative society 
under its common seal. 


rwl , S; Certificate of registry.- (1) The owner of every Indian fishing boat 

^ ♦ registered under this Part shall make an application in the pre- 

' S the registrar for the grant to him of a certificate of registry 

in respect of the fishing boat. J 

tinnnL The °u ner .° f e yf r y Indian fi sh *ng boat in respect of which an applica¬ 
nt sub-section (1) is made, shall cause the tonnage of the fishmgboat 

to be ascertained m the prescribed manner. 

th* registrar may make such inquiry as he thinks fit with respect to 

keot P for thPn. COal ?! d m S f h a PP llcat ion and shall enter in a register to be 
kept for the purpose (hereinafter referred to as fishing boats register) the fol¬ 
lowing particulars in respect of the Indian fishing boat nLely:- 

(a) to wwSTshe betong? 3 b ° a ‘' "* P ‘ aCe Whm She w “ built “■> P°« 

(b) the rig, type and tonnage of the fishing boat; I 

J the number assigned to the fishing boat; 

e the 2!’ occu P. ation a " d residence of the owner of the fishing boat- 
^ e d mortga 8 es ' lf effected by the owner in respect of the fishing boat; 

(f) such other particulars as may be prescribed. 

ed ( ii m! parti( - u,ars “ respect of the Indian fishing boat have been enter- 

reilJyl “fi T* b “‘ pay f ° r e “ h “rtMcote of 

Sistty in respect of the^isSng boat^ * Pr ° dUCeS a certi,icate of 
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fishing boat into service, paint or cause to be painted permanently in the pre¬ 
scribed manner on some conspicuous part of the fishing boat, the name by 
which the fishing boat has been registered, the number assigned to the fishin" 
boat oy the registrar and the port or place to which she belongs, and shall take 
all steps to ensure that the fishing boat remains painted as required by this 
section. , 

4351. Change of name of Indian fishing boat.— A change shall not be 
made in the name of an Indian fishing boat registered under this Part except 
in accordance with rules made in this behalf. 

435J. Special provision for Indian fishing boats.— Every Indian fishing 
boat registered under this Part shall carry on board such life saving appliances 
..nd fire appliances os are proscribed by rules made under sections 28R, 289 and 
457 or under any other provision of this Act. subject to such exemptions as 
may be specially granted in respect of such fishing boat. 

435K. Certificate of inspection:— (11 No Indian fishing boat shall ply or 
proceed to sea unless there is in force in respect of that fishing boat a certificate 
of inspection granted under this Part. 

(2) A certificate of inspection in respect of an Indian fishing boat shall 
specify— 

(a) the name and tonnage of the fiishing b«>at; 

(b) the name of skipper, tindal or other person in charge of the fishing boat; 

(c) the maximum number of members of crew the fishing boat is certified to 
carry; 

(d) the safety equipments and appliances the fishing boat is required to 
carry on board; 

(e) such other matters as the Central Government may think fit to specify, 
and shall contain a statement to the effect that her hull, rigging, equip¬ 
ment and machinery where fitted are in good condition. 

(3) Every certificate of inspection shall be in force from the date of issue 
for a period of one year or for such shorter period as may be specified there- 


Provided that when an Indian fishing boat is at sea at the time of expiry 
of the certificate, the certificate shall continue to be valid urttil her first arrival 
at a port or place in India. 

435L. Cancellation, re-issue, etc. of certificate of inspection:— (1) Where at 
any lime subsequent to the issue of a certificate of inspection in respect of an 
Indian fishing boat, the registrar has reason to believe that the fishing boat is 
not fit to proceed to sea, lie may, after giving the owner an opportunity of 
making a representation, cancel such certificate. 

(2) Where at any time subsequent to the issue of a certificate of inspection 
an Indian fishing boat has undergone material alteration or has met with ac¬ 
cident or, where the certificate of inspection has been cancelled under sub-sec¬ 
tion (1) and the application is made for the re-issue of such certificate or for 
the grant of a fresh certificate, the registrar may. before re-issuing the certi- 
ficate or issuing a fresh certificate, as the case may be, cause such fish¬ 
ing boat to be inspected; and if the authority inspecting the fishing boat reports 
that she is not fit to proceed to sea or that her hull, rigg ng or equipment are 
defective, such certificate shall n<>t be re-issued or issued until the fishing boat 
is, in the opinion of such authority, fit to proceed to sea or the defect is 

rectified to the satisfaction of that authority. 

435M. Inspection of safety equipments and appliances.— (1) Any surveyor 
appointed under section 9, anv registrar appointed under section 435E or any 
other off.cer appointed by the Central Government in this behalf by notifies 
tion in the Official Gazette mav at anv reasonable time inspect any . 

ing boat for the purpose of seeing that she is properly provided with afety 
equipments and appliances in conformity with the rules referred to in 

ll ° n m'lf the surveyor, or as the oase may be, the registrar or other officer 
appointed ullder sub-section 'll finds that the Indian fishing boat .s P™" ^ 
with the aforesaid equipments and anobances. he shall give notice in 

skipper or tindal or any other person in-charge of the fishing boat a 
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writing pointing out the deficiency and also what in his opinion is requisite to 
remedy the said deficiency. 1 

(3) No Indian fishing boat served with a notice under sub-section (2) shall 
proceed to Sea until it obtains a certificate signed by the surveyor, registrar or 
other officer appointed under sub-section (1) to the effect that it is properly 
provided with safety equipments and appliances in conformity with the afore¬ 
said rules. 


435N, Registration of alteration:— When an Indian fishing boat is so alter¬ 
ed as not to correspond with the particulars relating to her entered in the 
certificate of registry, the owner of such fishing boat shall make a report of 
such alterations to the registrar of the port or place where the fishing boat is 
registered, and the registrar shall either cau-e the alterations to be registered, 
or direct that the fishing boat may be registered anew, in accordance with such 
rules as may be made in this behalf. I 

4350. Transfer of registry:— The registry of an Indian fishing boat may 
be transferred from one port or place to another port or place in India on 
the application of the owner of the fishing boat, in accordance with such rules 
as may be made in this behalf. I 

435P. Closure of registry.— If an Indian fishing boat is lost, destroyed or 
rendered permanently unfit for service, the owner of such fishing boat shall, 
with the least possible delay, report the fact to the registrar of the port or 
place where the fishing boat is registered and also forward to him certificate of 
registry in respect of the fishing boat; and thereupon the registrar shall have 
the registry of the fishing boat closed. 

435Q. Restriction on transfer of Indian fishing boats.— No person shall 
transfer or acquire any Indian fishing boat registered under this Part or. any 
interest therein without the previous approval of the Central Government; and 
any transaction effected in contravention of this section shall be void and un¬ 
enforceable. I 


435R. Mortgage of Indian fishing boats.— (1) Every mortgage of an Indian 
fishing boat or any interest therein effected after the date on which this Part 
comes into force shall be registered with the registrar. 

(2) Every mortgage of an Indian fishing boat or any interest therein effect- 
u ^ e ^ ore date on which this Part comes into force shall, if subsisting on 

that date, be registered with the regi.-.trar within three months from that date. 

(3) The registrar shall enter every such mortgage in the fishing boats reg¬ 
ister in the order in which it is registered with him. 

(4) If there are more mortgages than one recorded in respect of the same 
Indian fishing boat or interest therein, the mortgages shall, notwithstanding any 
express, implied or constructive notice, have priority according to the date on 
which each mortgage is registered with the registrar and not according to the 
date ol each mortgage itself: 

Provided that nothing contained in this sub-section shall affect the relative 
priorities as they existed immediately before the date on which this Part comes 
into force as between mortgages of the same fishing boat or interest therein ef¬ 
fected before such date which are registered in accordance with the provisions 
of sub-section (2). 


435S. Fraudulent use of certificate of registry or certificate of inspection, 
etc., prohibited:— (1) No person shall use or attempt to use the certificate of 
registry or the certificate of inspection granted in respect of an Indian fishing 
boat for any purpose other than the lawful operation of that fishing boat 
(2) No person shall use or attempt to use fo r the operation of an Indian fish¬ 
ing boat a certificate of registry or a certificate of inspection not granted in 
respect of that fishing boat j 

of reeistrv ** , his P osses5ion or under his control the certificate 

or certifl ^ te of inspection of an Indian fishing boat shall refuse 

" US “ 10 d ' 1IVer SUCh on 1an«nd to th« 
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435T. Statement relating to crew of Indian fishing boat to be maintained — 

(1) Every owner, skipper, tindal or other person in charge of a mechanised 
Indian fishing boat of 25 registered tons and above shall maintain or cause to be 
main'.ained in the prescribed form a statement of the crew of the fishing boat 
containing the following particulars with respect to each member thereof name- 

\y.- , 

(a) his name; I 

(b) the wages payable to him: 

(c) the names and addresses of his next-of-kin; 

(d) the date of commencement of his employment; and • 

(el such other particulars as may be prescribed; 

Provided that the Central Government may, if it is of opinion that it is 
necessary or expedient so to do. and for reasons to be recorded in writing, ex¬ 
empt. by general or special order, any Indian fishing b«at or class of Indian fish¬ 
ing boats from the provisions of this sub-section. 

(2) Every change in the crew of the Indian fishing boat shall be entered in 
the statement under sub-section (1). 

(3) A copy of such statement and of every chance entered therein shall be 
communicated as soon as possible to the registrar of the port or place of registry 
of the Indian fishing boat concerned. 

435U. Power to make rules respecting Indian fishing boats.— (1) The Cen¬ 
tral Government may make rules to carry out the provisions of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely:— 

(a) the form in which applications for certificates of registry shall be made 
and the particulars which such applications should contain; 

(b) the manner in which tonnage of an Indian fishing boat shall be ascertain¬ 
ed; 

(c) the form in which fishino boats register shall be maintained; 

(d) the forms in which certificates of registry and certificates of inspection may 

be issued; ( 

(e) the fees which may bs levied for the issue or re-issue of certificates of 
registry o r certificates of inspection and for all other purposes of this 
Part: 

(f) the manner in which the name, number assigned to the Indian fishing boat 
and name of the port or place to which she belongs shall be painted; 

(g) the manner in which any change may be made in the name of an Indian 
fishing boat; 

(h) any exemption from the requirements relating to carriage of safety equip¬ 
ment and appliances by an Indian fishing boat that may be specially 
granted under section 435J in respect of such fishing boat: 

(i) the manner in which alterations in Indian fishing boats shall be reported 

and applications for the registry of such alterations in the certificates 
of registry of Indian fishing boats shall be made, the endorsement of the 
particulars of alterations on the certificates of registry, the grant of pro¬ 
visional certificates in cases where Indian fishing boats are directed to be 
registered anew, cases in which Indian fishing boats shall be registered 
anew, the period for which provisional certificates shall be valid and all 
olher matters ancillary to the registry of alterations; 

(j) the manner in which registry of an Indian fishing boat may be transferred 
from one port or place in India to another port or place in India; 

(k) the form in which statement of members of crew of an Indian fishing boat 
may be maintained; 

(l) any other matter which has to be or may be prescribed. 

435V. Application to Indian fishing boats of other provisions relating to 
ships.— The Central Government may, by notification in the Official Gazet e, 
direct that any provisions of this Act other than those contained in this a 
which do not expressly apply to Indian fishing boats shall also apply to n 1 
fishing boats subject to such conditions, exceptions and modifications as may 
specified in the notification. 
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435W. Fishery data to be furnished by Indian fishing boats.— The Central 
Government may, by notification in the Official Ga7ette. require every Indian 
fishing boat or any specified class of Indian fishing boats to furnish such fishery 
data to the registrar in such form and at such periodical intervals as may be 
specified in tliat notification. 

435X. Power to exempt.—Notwithstanding anything contained in this Part, 
the Central Govt, may, by order in writing and upon such conditions as 
it may think fit to impose, exempt any Indian fishing boat or cla^s of Indian 
fishing boats or skipper, tindal or member of crew of such fishing boat or class 
of fishing boats from any specified requirement contained in or prescribed by 
any rules made in pursuance of any provision of this Part or from any other 
requirement of this Act extended to Indian fishing boats or to personnel em¬ 
ployed on Indian fishing boats by a notification issued under section 435V. if it 
is satisfied that the requirement is substantially complied with or the compliance 
with the requirement may be impracticable or unreasonable in 'he circum¬ 
stances attending the case.] 

[a] Part XVA — Containing sections 435A to 435X inserted by the Merchant Ship¬ 
ping (Amendment) Act, 1983 (12 of 1983), section 15 (18-5-1983). 


PART XVI 

PENALTIES AND PROCEDURE 
Penalties 


436. Penalties.— (1) Any person who contravenes any provision of this 
Act or fails to comply with any provision thereof which it was his duty to 
comply with, shall be guilty of an offence 3 and if in respect of any such of¬ 
fence no penalty is specially provided in sub-section (2), he shall be punish¬ 
able with fine which may extend to two hundred rupees. 

(2) The offences mentioned in the second column of the following table 
shall be punishable to the extent mentioned in the fourth column of the 
same with reference to such offences respectively. 

[a] Section 436, in so far as it relates to offences mentioned against Serial Nos. 
122 to 125 (both inclusive), came into force on first April, i960—See S O. 565 
dated 26-2-1960 published in Gaz. of Ind., 5-3-1960, Pt* II, section 3 (ii). page 886. 


Serial 

No. 


2 


3 

4 


Offences 


If the owner or master of an 
Indian ship fails to comply with 
or contravenes sub-section ( 2 ) 
of section 28 . 

If a person wilfully makes a 
false statement in the build¬ 
er’s certificate referred to In 
section 30. 

If a person contravenes sub-sec¬ 
tion (2) of section 35 


Section of 
this Act 
to which 
offence 
has 

reference 
28 (2) 


30 


35 (2) 
35 (4) 


If the owner or master of an 
Indian ship commits an of¬ 
fence under sub-section ( 4 ) of 
section 35. 

If a master, without reasonable M ( 4 ) 
cause, fails to comply with 
sub-section (4) of section 36. 


Penalties 


Fine which may extend 
one thousand rupees. 


to 


Fine which may extend to one 
thousand rupees. 


Fine which may extend to oi 
thousand rupees. 


Fine which may extend 
one thousand rupees. 


to 


Fine which may extend to 
five hundred rupees. 


... _ Section 436 
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Serial 

No. 


Offences 


If a person makes illegal use of 
a certificate of registry stated 
to have been mislaid, lost or 
destroyed or if a person entitl¬ 
ed to the certificate of re 
gistry obtains it at anv time 
afterwards but fails to deliver 
the said certificate to the re¬ 
gistrar as required by sub-sec¬ 
tion (5) of section 36. 

If a master fails to deliver to 
the registrar the certificate of 
registry as required by sub¬ 
section (2) or sub-section (3) 
of section 38. 

If an owner fails to comply with 
sub-section f\) of section 39 
or if a master fails to comDly 
with sub-section (2) of tha’t 
section. 
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Section of 
this Act 
to which 
offence 
has 

reference 


36 (5) 


Penalties 


38 (2). 
38 (3) 


39 (1), 
39 (2) 


Fine which may extend to 
one thousand rupees. 


Fine which may extend to 
one thousand rupees. 


Fine which may extend to 
one thousand rupees. 


9 If any person contravenes sub¬ 
section (1) of section 42. 

10 If any person acts or suffers 
*ny person under his control 
to act in contravention of sec¬ 
tion 55 or emits to do or suf¬ 
fers any person under his con¬ 
trol to omit to do anything re¬ 
quired under that section. 


42 (1) Fine which may extend to 
one thousand rupees. 

55 Fine which may extend to 

one thousand rupees: but 
nothing herem shnl! affect the 
power to detain the ship 
under sub-section (4) of that 
section. 


11 If an owner fails to make an 
application for registering 
anew a ship or for registering 
an alteration of a ship under 
section 56. 


12 If any distinctive national colours 

except those declared under 
sub-section (1) of section 63 
are hoisted on board any 
Indian ship. 

13 If a person contravenes section 64. 


14 If an owner or master contra¬ 
venes section 65. 


15 If default is made in complying 
with section 66. 


56 Fine which may extend to one 

thousand rupees: and in ad¬ 
dition. a fine which may ex¬ 
tend to fifty rupees for 
every day during which the 
offence continues after con¬ 
viction. 

63 (1) The master, owner and every 

other person hoisting the 
colours shall be liable to 
fine which may extend to 
five thousand rupees. 

64 Imprisonment which may ex¬ 

tend to two years, or line 
which may extend to five 
thousand rupees, or both. 

65 Imprisonment which may ex¬ 

tend to two years, or fine 
which may extend to five 
thousand rupees, or both. 

66 The master shall be liable to 

fine which may extend to 
one thousand rupees. 


If any person* in the case of any General 
declaration made in the pre¬ 
sence of or produced to a re¬ 
gistrar under Part V or in any 
document or other evidence 
produced to such registrar— 

(a) wilfully makes or assists in 
making or procures tc be 
made, any false statement 
concerning the title to or 
ownership of or the inter¬ 
est existing in any ship or 
any share in a ship; or 


Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to one 
thousand rupees, or both. 
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17 


18 

19 


20 


21 


22 


23 


24 


(b) utters, produces or makes . 
use of any declaration or 
document containing any 
such false statement know¬ 
ing the same to be false. 

If any person— General 

(a) having been engaged as 
one of the officers referred 
to in section 76 goes to 
sea as such officer with¬ 
out being duly certificated; 
or 

(b) emp’oys a person as an of¬ 
ficer without ascertaining 
that the person is duly cer¬ 
tificated. 

If a master or owner fails to 63 
comp’y with any of the re¬ 
quirements of section 93. 

If a master fails without reason- 94 
able cause to comply with any 
of the requirements of sec¬ 
tion 94. 

If any person acts in contraven- 95 (2). 
tion of sub-section <2) of see 96, 97 
tion 95 or section 96 or . sec¬ 
tion 97. 

If a person engages or carries 98(2), 99 
any seaman to sea in contra¬ 
vention of sub-section (2) of 
section 98 or section 99. 


If a master carries any seaman 100 
to sea without entering into 
an agreement with him in ac¬ 
cordance with this Act. 

If a master enters into an agree- 101 (2)(g) 
ment with any seaman for 
a scale of provisions less than 
the scale fixed under clause (g) 
of sub-section (2) of section 101. 

If a master fails without rea- 105, 
sonable cause, to comply with 106(4), 
any of the requirements of 107 
section 105. sub-section ' (4) of 
section 106 or section 107. 


Fine which may extend to five 
hundred rupees. 


Fine which may extend to two 
hundred rupees. 

• 

Fine which may extend to one 
hundred rupees. 


Fine which may extend to one 
hundred rupees for every 
seaman in respect of whom 
the offence is committed. 

Fine which may extend to 
one hundred rupees for 
every seaman in respect of 
whom the offence is com¬ 
mitted. 

Fine which may extend to 
one hundred rupees for every 
seaman in respect of whom 
the offence is committed. 

Fine which may extend to 
♦wo hundred rupees. 


Fine which may extend to fifty 
rupees. 


25 If any person— 109, 110 

(a) is carried to sea to work 111 
in contravention .of sec¬ 
tion 109, section 110 or" 
section 111 ; or 

(b) is engaged to work in any 
capacity in a ship in con¬ 
travention of section 109, 
section 110 or section -111 • 
on a false representation 
by his parent or guardian 
that the young person is 
of an age at which such 
engagement Is not in con* 
travention of those sec¬ 
tions. 


The master shall be liable to a 
fine which may extend to 
fifty rupees; 

The parent or guardian shall 
be liable to a fine which 
may extend to fifty rupees. 


*A" In the citations stands for AIR 
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Shipping Act, 1938 


Penalties 


26 


27 


28 


20 


30 

31 


32 


33 


34 

35 


38 


If a master refuses or neglects General 
to produce for inspection any 
certificate of physical fitness 
delivered to him under sec¬ 
tion 111 when required to do 
so by a shipping Master. 

If the master of a ship, where General 
there is no agreement with the 
crew, fails to keep the regis¬ 
ter of young persons required 
to be kept under section 112 
or refuses or neglects to pro¬ 
duce such register for inspec¬ 
tion when required so to do 
by a shipping master. 

If the master of a ship other 114 
than an Indian ship engages a 
seaman in India otherwise tnan 
in accordance with section 114. 


Fine which may extend to 
fifty rupees. 


Fine which may extend two 
hundred rupees. 


Fine which may extend to one 
hundred rupees for every 
seaman so engaged. 


If any owner, master or agent 115 
wilfully disobeys any order 
under section 115. 

If a master fails to comply with 116 
section 116. 

If any rerson obstructs any of- General 
ficer referred to in section 117 
in the exercise of his powers 
under that section. 

If a master or owner acts in 118 (1), 
contravention of sub-sec. (\) 118 f2). 
or sub-section (2) of sec¬ 
tion 118 . 

If a master fails to comply with 119(1), 
the provisions of sub-sec. (1) 119 (2). 
of section 119. or. without rea¬ 
sonable cause, fails to return 
the certificate of competency 
to the officer concerned as re¬ 
quired by sub-section (2i of 
that section. 

If a master fails to comply with 120 
section 120. 

If any person General 

(a) forges or fraudulently al¬ 
ters any certificate of dis¬ 
charge or a certificate as 
to the work of a seaman 
or a continuous discharge 
certificate or a copy of 
any such certificate: or 

(b) fraudulently uses any cer¬ 
tificate of discharge or a 
certificate as to the work 
of a seaman or a continu¬ 
ous discharge certificate 
or a copy of any such cer¬ 
tificate which is forged or 
altered or does not belong 
to him. 

If any person acts In contra- 121 (1) 
vention of sub-section (1) of 
section 121. . _ 


Imprisonment which may ex¬ 
tend to three months, or fine 
which may extend to one 
thousand rupees, or both. 

Fine which may extend to one 
hundred rupees. 

Fine which may extend to one 
hundred rupees. 


Fine which may extend to one 
hundred rupees. 


Fine which may extend to two 
hundred rupees. 


Fine which may extend to one 
hundred rupees. 

Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to five 
hundred rupees, or both. 


Fine whicn may extend to one 
thousand rupees. 
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38 

39 

40 

41 

42 

43 

44 

45 

46 

47 
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% 

Penalties 



If a master— 

(a) fails without reasonable 
cause to comply with sub¬ 
section (1) or sub-sec. (3) 
of section 122: or 

(b) delivers a false statement 
for the purpose of sub¬ 
section (2) of section 122. 

If a master fails, without reason- 
ab’e cause, to comply with sec¬ 
tion 125. 

If a master or owner pays the 
wages of a seaman in a man¬ 
ner contrary to sub-section (1) 
of section 128. 

If a master fails to comply with 
section 131. 

If any person fails, without rea¬ 
sonable cause, to comply with 
any requisition under sec¬ 
tion 133. 

If a seaman contravenes sub-sec¬ 
tion (3) of section 135. 


122 ( 1 ). 
122 (3). 

122 (2) 

125 

128 (1) 

131 

133 

135 (3) 


If any person commits a breach General 
of any term of any award 
which is binding on him under 
sub-section (5) of section 150. 

If a seaman or an owner con- 151 
travenes section 151. 


If a master fails to comply with 154 (1) 
the provisions of this Act with 
respect to taking charge of 
the property of a deceased sea¬ 
man or apprentice or to mak¬ 
ing in the official log book 
the proper entries relating 
thereto or to the payment or 
delivery of such property as 
required by sub-section (1) of 
section 154. 


Fine which may extend to two 
hundred rupee*. 


Fine which may extend to fifty 
rupee*. 

Fine which may extend to one 
hundred rupees. 


Fine which may extend to one 
hundred rupees. 

Fine which may extend to fifty 
rupees. 


Imprisonment which may ex¬ 
tend to one month, or fine 
which may extend to one 
hundred rupees, or both, but 
nothing herein shall take 
away or limit any other re¬ 
medy which any person 
would otherwise have for 
• breach of contract or refund 
of the money advanced or 
otherwise. 

Imprisonment which may ex¬ 
tend to one month, or fine 
which may extend to one 
thousand rupees, or both. 

Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to one 
thousand rupees, or both. 

Fine which may extend to 
three times the value of the 
property not accounted for 
. or if such value is not as¬ 
certained. to five hundred 
rupees, but nothing herein 
shall affect his liability 
under sub-section (1) of sec¬ 
tion 154 to account for the 
property not accounted for. 


If the master of an Indian ship 163 (1) 
falls or refuses without rea¬ 
sonable cause to receive on 
board his ship or to give a 
passage or subsistence to. or 
to provide for. any seaman 
contrary to sub-section (1) of 
section 163. 

(a) If a master falls to comply 168 (3) 
with, or contravenes any 
provision of sub-section (3) 
of section '' 168 ; 


Fine which may extent to one 
thousand rupees in respect 
of each such seaman. 


Fine which may extend to two 
hundred rupees, but nothing 
herein shall affect the power 
to detain the ship under sub' 
section ( 2 ) of section 168; 
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(b) If a master or any other 168 (6) 
person having charge of 
any provisions or water 
on board a ship liable to 
inspection under section 168 
refuses or fails to give the 
person making the inspec¬ 
tion reasonable facility for 
the purpose. 

If a master fails to furnish pro- General 
visions to a seaman in ac¬ 
cordance with the agreement 
entered into by him and the 
court considers the failure to 
be due to the neglect or de¬ 
fault of the master, or if a 
master furnishes to a seaman 
provisions which are bad in 
quality or unfit for use. 

If a master fails without rea- 171 
sonable cause to comply with 
section 171. 

(a) If any requirement of sec- 172 
tion 172 is not complied 
with in the case of any 
ship; or 


(b) if obstruction is caused to 
the port health officer in 
the discharge of his duty. 


Fine which may extend to 
two hundred rupees. 


If any foreign-going ship refer- 173 (1) 
red to in sub-section (1) of sec¬ 
tion 173 does not carry on 
board a duly qualified medical 
officer. 


If a master fails, without rea- 184 
sonable cause, to comply with 
section 184. 

If any person fails to comply 187 (1) 
with sub-section (1) of sec¬ 
tion 187. 

If any person contravenes sec- 188 
tion 188 . 

If any person goes on board a 189 
a ship contrary to section 189. 

If a master, seaman or appren- 190 
tice contravenes section 190. 


If a seaman or apprentice— 
(a) deserts his ship; 


191 (1) (a) 


Fine which may extend to five 
hundred rupees, but nothing 
herein shall affect the c’aim 
for compensation under sub¬ 
section (1) of section 169. 


Fine which may extend to one 
hundred rupees. 

The owner shall be liable to 
fine which may extend to 
two hundred rupees unless 
he can prove that the non- 
compliance was not caused 
by his inattention, neglect 
or wilful default; 

The owner or master shall be 
liable to fine which may ex¬ 
tend to two hundred rupees 
unless he can prove that the 
obstruction was caused with¬ 
out his knowledge or con¬ 
nivance. 

The owner shall be liable for 
each voyage of the ship 
made without having on 
board a duly qualified medi¬ 
cal officer, a fine which may 
extend to two hundred 
rupees. 

Fine which may extend to one 
hundred rupees. 

Fine which may extend to one 
hundred rupees. 

Fine which may extend to 
fifty rupees. 

Fine which may extend to two 
hundred rupees. 

Imprisonment which may ex¬ 
tend to two years or nne 
which may extend to one 
thousand rupees, or both. 

He shall be liable to forfeit 
all or any part of the P 1 ^ 
perty' he leaves on board 
and of the wages he nas 
then earned and also if tne 
desertion takes place at any 
place not in India, to forfeit 
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(b) contravenes clause (b) of 
sub-section (1) of sec. 191. 


58 If any person contravenes sub¬ 

section (3) of section 193. 

59 If a seaman or apprentice is 

guilty of the offence specified 
in— 

(i) clause (a) of section 194; 


(ii) clause (b) of section 194; 


(iii) clause (c) of section 194; 


(iv) clauses (d) and (e) of sec¬ 
tion 194; 


(v) clause (f) of section 194. 


60 If any master fails vip comply 
with section 197. 


61 If a seaman on or before being 
engaged wilfully and fraudu¬ 
lently makes a false statement 
of the name of his last ship 
or alleged last ship or wilfully 
and fraudulently makes a false 
statement of his own name. 


which he may earn in any 
other ship in which he may 
be employed until his next 
return to India, and to satisfy 
any excess of wages paid by 
the master or owner of the 
ship from which he deserts 
to any substitute engaged in 
his place at a higher rate of 
wages than the rate stipulat¬ 
ed to be paid to him. and 
also to imprisonment which 
may extend to three months; 

191 (1) (b) he .shall, if the contravention 
does not amount to deser¬ 
tion. be liable to forfeit out 
of his wages a sum not ex¬ 
ceeding two days’ pay .and 
in addition for every twenty- 
four hours of absence either 
a sum not exceeding six 
days' pay or any expenses 
properly incurred in hiring 
a substitute and also to im¬ 
prisonment which may ex¬ 
tend to two months. 

193 (3) Fine which may extend to 

two hundred rupees. 

194 


Forfeiture out of his wages of 
a sum not exceeding one 
month’s pay. 

forfeiture out of his wages of 
a sum not exceeding two 
days’ pay; 

imprisonment which may ex¬ 
tend to one month and also 
for every twenty-four hours 
of continuance of such dis* 
obedience or neglect, forfei¬ 
ture out of his wages of a 
sum not exceeding six days’ 
pay or any expenses which 
may have been properly in¬ 
curred in hiring a substitute; 
imprisonment which may ex¬ 
tend to three months, or fine 
which may extend to five 
hundred rupees, or both; 
forfeiture out of his wages of 
a sum equal to the loss sus¬ 
tained and also imprisonment 
which may extend to three 
months. 

197 Imprisonment which may ex¬ 

tend to one month, or fine 
which may extend to one 
hundred rupees, or both. 

General Fine which may extend to fifty 
rupees. 
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62 


63 

64 

65 

66 


67 


68 If 

69 


70 

71 


72 


73 

74 

75 


[The] Merchant Shipping Act, 1958 


Section of 
this Act 

Offences to which 

offence 

has 

reference 


If a master or owner neglects 202 
or refuses to pay over the fine 
under sub-section (1) of sec¬ 
tion 202 . 

If any person contravenes sec- 203 
tion 203. 

If any person contravenes sec- 204 
tion 204. 

If any person goes to sea in a 205 (1) 
ship contrary to sub section (1) 
of section 205. 

(a) If any person wilfully dis- 206 (a) 
obeys the prohibition contain 
ed in clause (a) of section 206 ; 
or 

(b» If any master or owner re- 206 <b) 
fuses or neglects to deposit 
any wages, money or other 
property or sum in the man¬ 
ner required by clause (b) of 
section 206 . 

If a master fails to deliver or 208 (1), 
transmit the documents refer- 209 
red to in sub-section ( 1 ) of 
section 208 or section 209 as 
provided therein. ♦ 

a master contravenes sub-sec- 210 ( 1 ) 
tion (1) of section 210 . 


If any person harbours or secre- General 
tes any deserter knowing or 
having reason to believe that 
he has deserted. 

It a master fails to comply with 214 (2) 
sub-section (2) of section 214. 

(a) If sub-section (1) of section 215 (1) 
215 is not complied with; 


(b) If any person contravenes 215 (2) 
sub-section (2) of section 215. 

If any person wilfully destroys or General 
mutilates or renders illegible 
any entry in any official log 
book or wilfully makes or pro¬ 
cures to be made or assists 
in making a false or fraudulent 
entry in or omission from an 
official log book. 

If a master fails, without rea- 216 
sonable cause, to comply with 
section 216 . 

If a master or owner fails, with- 217 
out reasonable cause, to com¬ 
ply with section 217. 

If an owner, agent or master 229 (1) 
without reasonable cause neg¬ 
lects to give the notice requir¬ 
ed bv sub-section (1) of sec- . A 

tion 229. _ 


Penalties 


Fine which may extend to six 
times the amount of the 
fine retained by him. 

Fine which may extend to one 
hundred rupees. 

Fine which may extend to one 
hundred rupees. 

Imprisonment which may ex¬ 
tend to one month, or fine 
which may extend to two 
hundred rupees, or both. 

Imprisonment which may ex¬ 
tend to three months, or 
fine which may extend to 
one thousand rupees; or both. 

Fine which may extend to 
five hundred rupees. 


Fine which may extend to 
five hundred rupees. 


Imprisonment which may ex¬ 
tend to three months, or 
fine which may extend to 
one thousand rupees, or both. 

Fine which may extend to two 
hundred rupees. 


Fine which may extend to one 
hundred rupees. 

The master shall be liable to 
fine which may extend to 
fifty rupees, if no other 
penalty is provided in this 
Act; 

Fine which may extend to 

three hundred rupees. 

Imprisonment which may ex- 
tend to one year. 


Fine which may extend to two 
, hundred rupees. 

Fine which may extend to one 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 
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If an owner or master, without 230 
reasonable cause, fails to deliver 
a certificate under section 230. 

If a certificate or survey is not 231 
affixed or kept affixed as re¬ 
quired by section 231. 

If a ship carries or attempts to 220 (1). 
carry passengers in contraven- 232 (1)* 
tion of sub-section ( 1 ) of sec¬ 
tion 220 or has on board a 
number of passengers in con¬ 
travention of sub-section ( 1 ) of 
section 232. 

(a) If a person is guilty of any 233 (1) 
offence specified in sub-section 
(1) of section 233; 


(b) If a person contravenes sub- 233 (2) 
section (2) of section 233. 

If a fa special trade passenger] 237 (I). 
or pilgrim ship departs or pro- 237 (2) 
ceeds on a voyage from or dis¬ 
charges '’[special trade passen¬ 
gers] or pilgrims at any port or 
Place within India in contra- 

. vention of sub-section ( 1 ) of 
section 237, or if a person is 
received as *fa special trade 
passenger 1 or pilgrim on board 
any such ship in contravention 
of sub-section ( 2 ) of that sec¬ 
tion.] 

[a] See footnote (c) under S. 237 supra. 

(b] See footnote (b), Ibid. 

If the master, owner or agent of 238 (1) 
special trade passenger] or 
Pilgrim ship fails to give the 
notice required by sub-section 
(1) of section 238. 

[a] Substituted for the words "an unberthed 
(Amendment) Act. 1976 <69 of 1976), S. 2 

If a person impedes or refuses to 239 
allow any entry or inspection 
authorised by section 239 . 

If a master or owner fails to 246 
comply with section 246. 

H the master, owner or agent of General 
a fa special trade passenger] or 
pilgrim ship, after having ob¬ 
tained any of the certificates 
mentioned in Part VIII. frau¬ 
dulently does or suffers to be 
done anything whereby the 
certificate becomes inapplicable 
to the altered state of the ship, 
or [special trade passengers] 

°r pilgrims or other matters to 
which the certificate relates. 

[a] See footnote (a) under Sr. No. 81. 

[b] See footnote (b) under S. 237 supra. 

If the master of afa special trade 247 
passenger] or pilgrim ship or 


Penalties 


Pine which may extend to one 
hundred rupees. 

The owner or master shall be 
liable to fine which may ex¬ 
tend to two hundred rupees. 

The owner, agent or master 
shall be liable to fine which 
may extend to one thousand 
rupees. 


The person concerned shall be 
liable to fine which may ex¬ 
tend to fifty rupees; but this 
liability shall not prejudice 
the recovery of the fare, if 
any. payable by him; 

Fine which may extend to 
three hundred rupees. 

The master, owner or agent 
shall be liable to fine which 
may extend to one thousand 
rupees. 


Fine which may extend to two 
hundred rupees. 


passenger” by Merchant Shipping 
(1-12-1976). 

Fine which may extend to five 
hundred rupees. 

Fine which may extend to two 
hundred rupees. 

Imprisonment for a term 
which may extend to six 
months, or fine which may 
extend to two thousand 
rupees, or both. 


Pln *, . which may extend to 
thirty rupees for every b|spe- 
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90 


a[90A 


91 

a [92 
a [93 

94 

95 
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this Act 
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any contractor or employed by 
him for the purpose contra¬ 
venes section 247. 


If a [a special trade passenger] or 248 (1) 
pilgrim ship carries ^special 
trade passengersl or pilgrims in 
contravention of sub-section (1) 
section 248. 

[a] See footnote (a) under Sr. No. 81. 

[b] See footnote (b) under S. 237 supra. 


cial trade passengerl or pil¬ 
grim. who has sustained 
detriment by the omission 
to supply the prescribed pro¬ 
visions. 

The master, owner or agent 
shall be liable to fine which 
may extend to two thousand 
rupees. 


If a master, owner or agent con¬ 
travenes section 249. 

If an owner, agent or master 
contravenes section 252. 

If the master, owner or agent 
fails to comply with sub-sec¬ 
tion (1) of section 255. 

If a master, owner or agent con¬ 
travenes sub-section (6) of sec¬ 
tion 255. 

[a] Inserted by Merchant Shipping 
(1-12-1976). 


249 Fine which may extend to one 

thousand rupees. 

252 Fine which may extend to one 

thousand rupees. 

255 (1) Fine which may extend to two 
hundred rupees. 

255 (6) Fine which may extend to two 
thousand rupees.l 

(Amendment) Act, 1976 (69 of 1976), S. 25 (a) 


If medical officers or medical at- 259 
tendants are not carried on a (a 
special trade passenger ship! as 
required by sub-section (1) or 
sub section (2) of section 259. 
as the case may be; or if the 
ship is not provided with a 
hospital, medical stores and 
equipment as required by sub¬ 
section (3) of that section. 

[a] See footnote (c) under section 237 supra. 


The master, owner or agent 
shall be liable for each 
voyage made in contraven¬ 
tion of section 259 to fine 
which may extend to five 
hundred rupees. 


(a) If medical officers and at- 250 (4) 
tendants are not carried on a 
pilgrim ship in accordance 
with clause (a) of sub-section 
(4) of section 259; or 


b) if a medical officer or at- 259 (4) 
tendant on a pilgrim ship con¬ 
travenes clause (c) of sub-sec¬ 
tion (4) of section 259; 

Inserted by Amending Act. 1976 

f an owner, agent or master 260 
contravenes section 260. 


(a) The master, owner or agent 
shall be liable for each voyage 
made in contravention of 
clause (a) of sub-section (4) 
of section 259 to fine which 
may extend to three hundred 
rupees; 

(c) fine which may extend to 
two hundred rupees.] 


(69 of 1976), S. 25 (b) (1-12-1976). 




* 




Fine which may extend to one 
thousand rupees. 

• • - * 1 


Omitted by theMerchan, Shipping (Amendment, Act, 1976 ,69 o, 1976,, S. 25 M 
(1-12-1976). 


f section 291 is not complied 291 
with in the case of a ship. 

f section 292 is not compli ed 292 
„.i*h in the case of a ship. 


The master or owner shall be 
liable to fine which may ex¬ 
tend to one thousand rupees 
The master or owner shall be 
liable to fine whj^rnaye^ 



[The] Merchant Shipping Act, 1958 


tS 436] 561 


Serial 

No. 


Offences 


Section of 
this Act 
to which 
offence 
has 

reference 


96 If any ship proceeds or attempts 297 

to proceed to sea in contraven¬ 
tion of section 297. 

97 If any ship proceeds or attempts 298T*l a 

to proceed to sea without car- 


penalties 


The master or owner shall be 
liable to fine which may ex¬ 
tend to two hundred rupees. 

The master or owner shall be 
liable to fine which may ex¬ 
tend to one thousand rupees. 


rying on board the information 
required by a T* * *1 section 298. 

[a] Words "sub-section (1)’’ and bracket and figure “(1)” omitted by Merchant 
Shipping (Amendment) Act, 1966 (21 of 1966), S. 35 (28-5-1966). 


98 If any ship proceeds or attempts 307 The master or owner shall be 

to proceed to sea in contraven- liable to fine which may ex- 

tion of section 307. tend to— 

(a) in the case of a passen¬ 
ger ship, to one hundred 
rupees for every passen¬ 
ger carried on board the 
ship but without pre¬ 
judice to any other re¬ 
medy or penalty under 
this Act; and 

(b) in the case of a ship 
other than a passenger 
ship, to one thousand 
rupees. 

*f98A If the owner, agent or master 309A Fine which may extend to five 

fails to comply with section hundred rupees.l 

309A. 

[a] Inserted by Merchant Shipping (Amendment) Act, 1966 (21 of 1966), S. 35 
(28-5-1966). 


99 


100 


If any ship proceeds or attempts 312 
to proceed to sea in contraven¬ 
tion of section 312. 


If any ship Is loaded in contra¬ 
vention of section 313. 


313 


The master or owner shall be 
liable to fine which may ex¬ 
tend to one thousand rupees. 

The master or owner shall be 
liable to fine which may ex¬ 
tend to ten thousand rupees 
and to such additional fine 
not exceeding 8 ffive thousand 
rupeesl for every Inch or 
fraction of an inch by 
which the appropriate load 
lines on each side of the 
ship are submerged or would 
have been submerged If the 
ship had been In salt waters 
and had no list, as the 
Court thinks fit to impose, 
having regard to the extent 
to which the earning capa¬ 
city of the ship is or would 
have been increased by rea¬ 
son of the submersion: 

Provided that it shall be a good 
defence for the master or 
owner to prove that a con¬ 
travention was due solely to 
deviation or delay caused 
solely by stress of whether 
or other circumstance which 
neither the master nor the 




"A” In the citations stands for AIR 

IXol. 25] 4 A. M. 36 .i 
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Serial 

No. 


Offences 


Section oj 
this Act 
to which' 
offence 
has 

reference 


Penalties 


owner nor the charterer, if 
any, could have prevented 
or forestalled. 

[a] Substituted for the words “one thousand rupees” by Merchant Shipping (Am¬ 
endment) Act, 1983 (12 of 1983), S. 16 (i) (18-5-1983) 


(a) If the owner or master of an 314(1) 
Indian ship contravenes sub¬ 
section (1) of section 314; or 

(b) If any person contravenes 314(2) 
sub-section (2) of Sec. 314. 

If master or owner fails to de- 317(8)a 
liver the certificate as requir¬ 
ed under sub-section (8)® of 
section 317. 


Fine which may extend to one 
thousand rupees. 


Fine which may extend to one 
hundred rupees. 


[a] Substituted for '’5’’ by Act 25 of 1970, S. 18 (19-12-1970). 


319(1) 

(a) 


319(1) 

(b). 

319(2). 


103 If a master proceeds or attempts 318(1) 

to proceed to sea in contra¬ 
vention of sub-section (1) of 
section 318. 

104 (a) If the owner of an Indian 319(1) 

ship fails to comply with (a) 
clause (a) of sub-section (1) 
of section 319, or 

(b) if a master fails to comply 319(1) 
with clause (b) of sub-sec- (b). 
tion (1). or clause (a) or 319(2). 
clause (b) of sub-section (2) 
of section 319. 

105 If a master fails to comply with 320(1) 

sub-section (1) of section 320. 
a fl05A If the owner, agent or master 331A 
fails to comply with sub-sec¬ 
tion (1) of section 331A. 

[a] Inserted by Act 21 of 1966, S. 35 (28-5 

106 (a) If a master, owner or 332(1) 

agent is guilty of an of¬ 
fence under sub-section (1) 
of section 332; or 

(b) if the owner or master of 332(2) 
a ship is guilty of an of¬ 
fence under sub-section (2) 

of section 332; or 

(c) if a master fails to deliver 332(3) 
any notice required by sub¬ 
section (3) of section 332 or 

if in any such notice he 
makes any statement which 
he knows to be false in a 
material particular or reck¬ 
lessly makes a statement 
which is false in a mate¬ 
rial particular. 

107 If a ship is loaded in contra- 333(1) 

vention of sub-section (1) of 
section 333. 


Fine which may extend to one 
thousand rupees. 


Fine which may extend to two 
hundred rupees. 


Fine which may extend to one 
hundred rupees. 

Fine which may extend to one 
thousand rupees.l 


-1968). 


Fine which may extend 
three thousand rupees. 


Fine which may extend to one 
thousand rupees. 


The master or owner shall be 
liable to fine which may ex¬ 
tend to ten thousand rupees 
and to an additional nne not 
exceeding one thousand ru¬ 
pees for every inch or frac¬ 
tion of an inch by which 
the appropriate sub-division 
load line on each side was 
submerged or would have 
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Serial 

No. 


a[108A 


108 B 


108C 


108D 


108E 


Offences 


Section of 
this Act 
to which 
offence 
has 

reference 


If a person is guilty of an of- 334(1). 
fence under sub-section (1) or 334(2). 
if a master is guilty of an of¬ 
fence under sub-section (2) of 
section 334. 

If an Indian nuclear ship pro- 344C 
ceeds or attempts to proceed to 
sea in contravention of sub¬ 
section (1) of section 344C. 

If an Indian nuclear ship fails 344D 
to comply with sub-sec. (1) of 
section 344D. 


Penalties 


If a nuclear ship other than an 344E T1 
Indian ship enters the territo¬ 
rial waters of India in contra¬ 
vention of section 344E. 

If the master of a nuclear ship 344F Fi 
fails to give the notice requir¬ 
ed bv sub-section (1) of sec¬ 
tion 344F. 

(a) If the master of a nuclear 344G(1). L 
ship fails to give the no- (2) & (5) 
tice required by sub-sec¬ 
tion (1) or sub-section (2) 

or sub-section (5) of sec¬ 
tion 344G; 

(b) if the master of a nuclear 344G (3) I 
ship fails to comply with & (5) 

any directions issued under 
sub-section (3) or sub-sec¬ 
tion (5) of section 344G. 

(a] Inserted by Act 21 of 1966. S. 35 (28-5-1960). 


been submerged if the ship 
had no list, as the Court 
thinks fit to impose, having 
regard to the extent to 
which the earning capacity 
of the ship was. or would 
have been, increased by rea¬ 
son of the submersion. 
Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to one 
thousand rupees, or both. 

The master or owner shall be 
liable to fine which may ex¬ 
tend to ten thousand rupees. 

The master or owner or agent 
shall be liable to imprison¬ 
ment which may extend to 
six months or fine which may 
extend to ten thousand rupees 
or both. 

The master shall be liable to 
fine which may extend to 
ten thousand rupees. 

Fine which may extend to ten 
thousand rupees. 


Imprisonment which may ex¬ 
tend to one year or fine 
which may extend to ten 
thousand rupees or both 1 


Imprisonment which may ex¬ 
tend to one year or fine 
which may extend to ten 
thousand rupees or both.] 


If a master or person in charge 
of a ship fails, without rea¬ 
sonable cause, to comply with 
section 348. 

If a master fails to comply with 
section 349. 

If the owner or master fails, 
without reasonable cause, to 
comply with section 350. 

If the owner or agent fails, with¬ 
out reasonable cause, to comply 
with section 351. 

If any person contravenes sec¬ 
tion 353. 

If a master falls to comply with 
section 354. 

(a) If a master falls to comply 
with sub-section ( 1 ) or 
sub-section (2) of Sec. 355; 
or 


355(1). 

355(2). 


Imprisonment which may ex¬ 
tend to three months or fine 
which may extend to three 
thousand rupees, or both. 

Fine which may extend to two 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 

Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to one 
thousand rupees, or both. 
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fcfllSA 

a fll5B 


115C 

115D 

115E 


(b) if a master fails to comply 355(5) Fine which may extend to one 
with sub-section (5) of sec- thousand rupees, 

tion 355. 

If a master fails to comply with 355A Imprisonment which may ex¬ 
section 355A. tend to six months, or fine 

which may extend to one 
thousand rupees, or both.l 

[a] Inserted by Act 21 of 1966. S. 35 (28-5-1966). 

(a) If oil or oily mixture is dis¬ 
charged in contravention of 

sub-section (1) of section 

356C— 

(i) where such discharge is 356C (1) The master of the tanker shall 

made from an Indian tanker be liable to fine which may 

anywhere into the sea; extend to five lakh rupees. 

(ii) where such discharge is 356C (1) The master of the tanker or, 

made from a foreign tanker if the tanker is unmanned, 

anywhere within the coastal the person in charge of its 

waters of India. operation shall be liable to 

fine which may extend to 
five lakh rupees. 

(b) If oil or oily mixture is dis- 356C (2) The master, or if the ship is 

charged in contravention of unmanned, the person in 

sub-section (2) of section 356C. charge of the operation shall 

be liable to fine which may 
extend to five lakh rupees. 


(i) where such discharge is 
made by an Indian ship other 
than a tanker anywhere into 
the Sea; 

(ii) where such discharge is 
made by a foreign ship other 
than a tanker anywhere 
within the coastal waters of 
India. 

(c) If oil or oily mixture is dis- o55C 
charged in contravention of 
sub-section (3) of section 356C. 


If an Indian ship is not fitted with 356E 
equipment prescribed under 
section 356E. 

(i) If the master of an Indian 356F 
tanker or other ship fails to 
maintain an oil record book as 
required by section 350F or 
contravenes any rule made 
under that section. 

(ii) If anv person wilfully destroys 356F 
or mutilates or renders illegi¬ 
ble or prevents the making of. 

any entry in the oil record 
book or makes or causes to be 
made a false entry in such 
book in contravention of any 
rule made under section 356F. 

If master of any ship refuses to 356G 
certify copy of any entry in the 
oil record book to be a true 
copy of such entry as required 
under sub section (2) of sec¬ 
tion 356G. 


The master of the ship shall be 
if liable to fine which may 
extend to five lakh rupees. 


(3) The master of the offshore 
installation if it be a mobile 
craft or the owner, operator, 
lessee or licencee of an off¬ 
shore installation of any other 
type shall be liable to fine 
which may extend to five 
lakh rupees. 

The owner, master or agent 
of Indian ship shall be liable 
to fine which may extend to 
ten thousand rupees. 

The master of the Indian 
tanker or other Indian ship 
shall be liable to fine which 
may extend to five thousand 
rupees. 

The offender shall be liable to 
penalty of imprisonment 
which may extend to six 
months or fine which may ex¬ 
tend to ten thousand rupees 
or both.f 


(2) The master of the ship shall be 
liable to fine which may ex¬ 
tend to one thousand rupees. 


[The] Merchant Shipping Act, 1958 


[S 436] 565 


Serial 
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Offences 


Section of 
this Act 
to which 
offence 
has 

reference 


Penalties 


115F If a„ r person fails to take action 356J (1) 

section 356J. extend to ten lakh rupees 

or both. 

3s6L Th ^F d :;fi!s ? To-l 

Etfsmzs are it Ys jsw 

co^tinn extend to one laKn rupees, 

section 356L. or both and if thc offence is 

a continuing one the offender 
shall be liable to a further 
fine which may extend to ten 
thousand rupees per day for 
every day during which the 
offence continues after con¬ 
viction. 1 

[a] Substituted for the Serial Numbers 115B, 115C and 115D and the entries relat¬ 
ing thereto by the Merchant Shipping (Amendment) Act, 1983 (12 of 1983), 

S. 16 (ii) (18-5-1983). 


I15G If owner of any Indian ship. tug. 35GL (1) 
barge or anv other equipment 
fails to comply with any order 
issued under sub-section (1) of 
section 356L. 


116 If any person bound to give 

notice under sub-section (2) of 
section 358 fails to give such 
notice. 

117 If a master or ship’s officer fails 

to comply with section 378. 

118 If any person wilfully disobeys 

any direction of the receiver of 
wreck under section 392. 

119 If the owner or occupier of any 

land impedes or In any way 
hinders any person in the exer¬ 
cise of the right given by sec¬ 
tion 393. 

120 (a) If any person omits to give 

notice of the finding of any 
wreck to the receiver of wreck 
as required by clause (a) of sec¬ 
tion 395; or 

(b) if any person omits to deliver 
any wreck as required by 
clause (b) of section 395. 


121 If any person contravenes any of 

the provisions of section 400. 

122 (a) If a ship is taken to sea in 

contravention of sub-section ( 1 ) 
of section 406 ot If a ship en¬ 
gages in the coasting trade in 
contravention of sub-section (1) 
section 407; or 

(b) if, without reasonable ex¬ 
cuse, any limitation or condi¬ 
tion contained in a licence 
granted under section 406 or 
section 407 Is contravened. 


358 (2) Fine which may extend to five 
hundred rupees and in de¬ 
fault of payment, simple 
imprisonment which may ex¬ 
tend to three months. 

378 Fine which may extend to five 

hundred rupees. 

392 Fine which may extend to five 

hundred rupees. 

393 Fine which may extend to five 

hundred rupees. 


395 (a) Fine which may extend to one 
thousand rupees; 


395 (b) Fine which may extend to one 
thousand rupees and in addi¬ 
tion forfeiture of all claims 
to salvage and payment to 
the owner of such wreck if 
the same is claimed, or if 
the same is unclaimed, to 
the Government, a penalty, 
not exceeding twice the 
value of such wreck. 

400 Fine which may extend to five 

hundred rupees. 

406(1), The master or owner of the 
407(1) ship or in the case of a ship 

other than an Indian ship 
the master, agent in India of 
the owner or the charterer 
of the ship in respect of 
which the contravention has 
406. taken place shall be liable to 

407 imprisonment which may ex¬ 
tend to six months, or fine 

which may extend to one 

_thousand rupees, or both. 
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If a person to whom a licence 409 
under section 406 or section 407 
has been granted fails to com¬ 
ply with section 409. 

(a) If any directions given under 411 
section 411 are not complied 
with; or 


(b) if the provisions of sub-sec- 412(3) 
tion (3) of section 412 are con¬ 
travened. 

If the owner, master or agent on 413 
whom a notice has been served 
under section 413 fails to fur¬ 
nish the information required 
within the time specified or 
furnishing the information 
makes any statement which 
he knows to be false on any 
material particular. 

If a selling vessel required to be 417 
registered under section 417 is 
not registered in accordance 
with the provisions of that 
section. 

If the owner fails to comply with 418 
section 418. 

If the provisions of section 419 419 
are contravened. 

If any sailing vessel attempts to 420(3), 
ply or proceed to sea without 421 
free board markings or is so 
loaded as to submerge such 
markings, or plies or proceeds 
to sea without a certificate of 
inspection as required by sub¬ 
section (1) of section 421. or if 
any of the terms and conditions 
specified in such certificate are 
contravened. 

If the owner fails to comply with 423 
section 423. 


If the owner fails to comply with 425 
section 425. 

If any person contravenes sec- 426 
tion 426. 

If any person contravenes any of 428 
the provisions of section 428. 


If the owner or tindal fails to 429 
comply with any of the provi¬ 
sions of section 429. 

If the owner or tindal fails to 430 ( 1 ) 
comply with sub-section ( 1 ) of 
section 430. 

(a) If a sailing vessel is engaged 431 (1) 
in the coasting trade in con¬ 
travention of sub-section ( 1 ) of 
section 431; or 


Penalties 


Fine which may extend to one 
hundred rupees. 


The owner, master or agent 
shall be liable to imprison¬ 
ment for a term which may 
extend to six months, or to 
fine which may extend to 
one thousand rupees, or both. 


Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to five 
hundred rupees, or both. 


The owner or tindal shall be 
liable to fine which may ex¬ 
tend to five hundred rupees. 

Fine which may extend to two 
hundred rupees. 

The owner or tindal shall be 
liable to fine which may ex¬ 
tend to two hundred rupees. 

The owner or tindal shall be 
liable to imprisonment which 
may extend to six months, or 
to fine which may extend to 
five hundred rupees, or both. 


Fine which may extend to two 
hundred rupees and in addi¬ 
tion a fine which may ex¬ 
tend to twenty rupees for 
every day during which the 
offence continues after con¬ 
viction. 

Fine which may extend to two 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 

Imprisonment which may ex¬ 
tend to three months, or fine 
which may extend to two 
hundred rupees, or both. 

Fine which may extend to two 
hundred rupees. 

Imprisonment which may ex¬ 
tend to three months, or fine 
which may extend to two 
hundred rupees, or both. 

The owner, tindal or agent 
shall be liable to imprison¬ 
ment which may extend to 
six months, or fine which may 
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Penalties 


137 


(b) if any of the terms and con¬ 
ditions imposed under sub-sec¬ 
tion (2) of section 431 are con- 
travened. 

If any person is guilty of an off- 432 (1) 
ence under sub-section (1) of 
section 432. 


extend to five hundred rupees, 
or both. 


Imprisonment which may ex¬ 
tend to six months, or fine 
which may extend to five 
hnnrirprl rnnpp«;. nr both. 


af 137A If an Indian fishing boat reauir- 435C 
ed to be registered under sec¬ 
tion 435C is not registered in 
accordance with the provisions 
of that section. 

137B If the owner of an Indian fish- 435H 
ing boat fails to comply the 
provisions of section 435H. 

137C If the provisions of section 4351 4351 
are contravened. 

137D If the provisions of section 435J 435J 
contravened. 


137E If the provisions of section 435K 435K 
contravened. 


137F If the provisions of section 435M 435M 
are contravened. 


137G If the provisions of section 435N 435N 
are contravened. 


The owner shall be liable to 
fine which may extend to 
one thousand rupees. 


The owner shall be liable to 
fine which may extend to 
two hundred rupees. 

The owner shall be liable to 
fine which may extend to two 
hundred rupees. 

The owner, skipper, tindal or 
any other person in charge 
of the Indian fishing boat 
shall be liable to fine which 
may extend to one thousand 
rupees and in addition to fine 
which may extend to fifty 
rupees for every day during 
which the offence continues 
after conviction. 

The owner, skipper, tindal 
or any other person in charge 
of the Indian fishing boat 
shall be liable to fine which 
may extend to one thousand 
rupees and in addition to 
fine which may extend to 
fifty rupees for every day 
during which the offence 
continues after conviction. 

The owner shall be liable to 
fine which may extend to 
one thousand rupees and in 
addition to fine which may 
extend to fifty rupees for 
every day during which the 
offence continues after con¬ 
viction. 

The owner shall be liable to 
fine which may extend to 
two hundred rupees and in 
addition to fine which may 
extend to twenty rupees for 
every day during which the 
offence continues after con¬ 
viction. 


I37H 

If the provisions of section 435P 
are contravened. 

435P 

1371. 

If any person contravenes 
provisions of section 435Q. 

the 

435Q 

137J 

If any person contravenes 
provisions of section 435S. 

the 

435S 




The owner shall be liable to 
fine which may extend to 
two hundred rupees. 

The offender shall be liable to 
fine which may extend to 
five hundred rupees. 

The offender shall be liable 
to imprisonment which may 
extend to three month* or fine 
which may extend to two 
hundred rupees or both. 


5G8 [Ss 137-438] 


[The] Merchant Shipping Act, 1958 


Serial 

No. 


Section of this 
_ _ Act to which 

Offences offence has 

reference 


Penalties 



137K If provisions of section 435T are 435T The owner, skipper, tindal 

contravened. or any other person in charge 

of the Indian fishing boat 
shall be liable to fine which 
may extend to two hundred 
rupees. 1 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1983 (12 of 1983), Sec¬ 
tion 16 (iii) (18-5-1983). 


138 (a) If the master is guilty of an 

offence under sub-section (2) of 
section 444; or 

(b) if the owner, master or agent 
is gui’tv of an offence under 
sub-section (3) of section 444. 

139 If anv person exercises the pro¬ 

fession of a ship surveyor in 
contravention of section 450; 

140 If any person does anv act in 

contravention of sub-section 

(2) of section 454 in respect of 
which no other penalty is pro¬ 
vided. 

141 If any person is guilty of an off¬ 

ence under sub-section ( 2 ) of 
section 456. 


444(2) Fine which may extend to one 
thousand rupees. 

444(3) T 


450 Fine which may extend to one 

thousand rupees. 

454(2) Fine which may extend to two 
hundred rupees. 


456(2) Fine which may extend to five 
hundred rupees. 


Procedure 

437 a .— Place of trial.— Any person committing any offence under this 
Act or any rule or regulation thereunder may be tried for the offence in any 
pla^e in which he may be found or which the Central Government may by 
notification in the Official Gazette, direct in this behalf, or in any other place 
in which he might be tried under any other law for the time being in force. 

[a] Section 437 came into force on 1st April, 1960—See S. O. 565 dated 26-2-1960, 
published in Gaz. of India, 1960, Pt. II, Section 3 (ii), page 886. 

438 a .— Cognizance of offences.— The penalties to which masters and 
owners of ^[special trade passengerl and pilgrim ships are made liable by sec¬ 
tion 436 shall be enforced only on information laid at the instance of the cer¬ 
tifying officer, or, at any port or place where there is no such officer at the 
instance of such other officer as the Central Government may specify in his 
behalf. 

[a] Section 438 came into force on 1st April, 1960—See S. O. 565, dated 26-2-1960, 
published in Gaz. of India, 1960, Pt. II, Sec. 3 (ii), page 886. 

[b] Substituted for the words "unberthed passenger" by Merchant Shipping (Am¬ 
endment) Act, 1976 (69 of 1976), S. 2 (1-12-1976). 


Section 437 

(1) Trial of British seaman for offence 
committed on high seas on British sh’p — 
Trial must be conducted under the Cone oi 
Criminal Procedure, though the offence 
must be an offence under English law. (1694) 
21 Cal 782(784)(DB). 

( 2 ) An Indian who commits murder on 
board a steamer on high seas may be tried 
by a Court having jurisdiction over place 
where hg mav be found and substantive law 
applicable is English law. (1912) 13 CriLJ 
246 ( 247 ) (Case under old Act.) 

( 3 ) Trial of British seaman for offences 
committed on board any British ship on high 


seas — Procedure — Trial of accused ac¬ 
cording to ordinary practice of High Court 
is proper and evidence taken on commission 
is admissible. (1889) 16 Cal 238(244)<FB). 


(4) Crime on high seas — Criminal 
lamage to property — British subject as 
assencer aboard foreign ship — Passenger 
omaging fittings on ship — It is an offence 
igainst English or Scot law and the Courts 
a the relevant parts of the United Kingdom 
o which the Merchant Shipping Act 1894 
pplied have extra-territorial ivgsdictlon 
ry such an offence. (1981) 3 WLR 387(391) 
English Case), * 
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439“. Jurisdiction of Magistrates.— No court inferior to that of a b [Metro- 
politan Magistrate or a Judicial Magistrate of the first class] shall try any of¬ 
fence under this Act or any rule or regulation thereunder. 

[a] Section 439 came into force on 1st April, 1960—See S. O. 565, dated 26-2-1960, 

published in Gaz. of India, 1960, Pt. II. Sec. 3 (ii), page 886. 

[b] Substituted for the words "presidency magistrate or a magistrate of the first 
class” by the Merchant Shipping (Amendment) Act, 1983 (12 of 1983), S. 17 and 
the Sch., Item 16 (18-5-1983). 

440“. Special provision regarding punishment.— Notwithstanding anything 
contained in ^section 29 of the Code of Criminal Procedure, 1973,1 it shall be 
lawful for a ^Metropolitan Magistrate or a Judicial Magistrate] to pass any 
sentence authorised by or under this Act on any person convicted of an of¬ 
fence under this Act or any rule or regulation thereunder. 

[a] Section 440 came into force on 1st April, i960—See S. O. 565, dated 26-2-1960, 
published in Gaz. of India, 1960, Pt. II, Sec. 3 (ii). page 886. 

[b] Substituted for the words and figures "Section 32 of the Code of Criminal 
Procedure, 1898”, by the Merchant Shipping (Amendment) Act, 1983 (12 of 
1983), S. 17 and the Sch. Item 17 (a) (18-5-1983). 

[c] Substituted for the words "presidency magistrate or the magistrate of the first 
class”, Ibid by Item 17 (b) (18-5-1983). 

441.“ Offences by companies.— (1) If the person committing an offence 
under th : s Act is a company, every person who, at the time the offence was 
committed, was in charge of, and was responsible to the company for the 
conduct of the business of the company, as well as the company, shall be 
deemed to be guilty of the offence and shall be liable to be proceeded against 
and punished accordingly: 

Provided that nothing in this sub-section shall render any such person li¬ 
able to any punishment provided in this Act, if he proves that the offence 
was committed without his knowledge or that he exercised all due diligence 
to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed by a company, and it is proved 
that the offence was committed with the consent or connivance of, or is at¬ 
tributable to any neglect on the part of, any director, manager, secretary or 
other officer of the company, such director, manager, secretary or other of¬ 
ficer shall also be deemed to be guilty of that offence and shall be liable to 
he proceeded against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) b [" ^company” includes a co-operative society a firm] or other association 
of individuals: and 

/^"director” >n relation to a firm means a partner in the firm. 

[a] Section 441 came Into force on 1st April, I960—See S.O. 565, dated 26-2-1960, 
published in Gaz. of India. I960, Pt II, Sec. 3 (ii). page 886. 

lb] Substituted for the words " "Company” includes a firm" by the Merchant 
Shipping (Amendment) Act, 1981 (43 of 1981), S. 11 (28-9-1981), 

. j 42 * De P° sitions to he received in evidence when witness cannot be pro- 

dUC . C *7~/ 1) Whenever > in the course of any legal proceeding under this Act 
instituted at any place in India before any b [Court or Judicial Magistrate of 
the first class or Metropolitan Magistrate] or before any person authorised 
by law or by consent of parties to receive evidence, the testimony of any 
witness is required in relation to the subject-matter, and the defendant or 
the person accused (as the case may be), after being allowed a reasonable op- 
portumty for so doing, does not produce the witness before the c [Court or 
Judicial Magistrate of the first class or Metropolitan Magistrate] or person so 
authorised, any deposition previously made by the witness in relation to the 
same subject-matter before any court, d [or justice or Judicial Magistrate of 
the first class or Metropolitan Magistrate] in any other place in India or, if 

"A" in th# citations stands for AIR 
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beTd^iblfi'n evidence—^° ard ° r bef ° re a " y Indian C °" sular 

(a) if the deposition is authenticated by the signature of the presiding of¬ 
ficer of the court or of the e [justice or Judicial Magistrate of th« first 

class or Metropolitan Magistrate] or Marine Board or consular officer 
before whom it is made; 9 

Oo) if the defendant or the person accused had an opportunity by himself 
or his agent of cross-examining the witness; 

[c] if the proceeding is criminal, on proof that the deposition was made in 
the presence of the person accused. 

(2) It shall not be necessary in any case to prove the signature or official 
character of the person appearing to have signed such depos : tion; and a certi- 
ltate by such person that the defendant or person accused had an opportuniiv 
of cross-examining the witness, and that the deposition, if made in a crimi¬ 
nal proceeding was made in the presence of the person accused, shall, un¬ 
less the contrary is proved, be sufficient evidence that he had that opportu¬ 
nity and that it was so made. 

[a] Section 442 came into force on 1st April. 1960—See S.O. 565, da'ed 26-2-1960, 

published in Gaz. of India, I960. Pt. II. Sec. 3 (ii). page 886. 

[b] Substituted for the words "Court or magistrate" by Merchant Shipping Act, 
1983 (12 of 1983). S. 17 and the Sch. item 18 (a) (18-5-1983). 

Tc] Substituted for the words "Court magistrate” ibid by item 18(b) (18-5-1983). 

[d] Substituted for the words "justice or magistrate" ibid by item 18(c) (18 5- 
1983). 

[e] Substituted for the words "justice, magistrate" ibid by item 18 (d). 

443. Power to detain foreign ship that has occasioned damage.— (1) When¬ 
ever any damage has in any part of the world been caused to property be¬ 
longing to the Government or to any citizen of India or a company by a ship 
other than an Indian ship and at any time thereafter that ship is found with¬ 
in Indian jurisdiction, the High Court may, upon the application of any per¬ 
son who alleges that the damage was caused by the misconduct or want of 
skill of the master or any member of the crew of the ship, issue an order 
directed to any proper officer or other officer named in the order requiring 
him to detain the ship until such time as the owner, master or consignee 
thereof has satisfied any claim in respect of the damage or has given security 
to the satisfaction of the H : gh Court to pay all costs and damages that may 
be awarded in any legal proceedings that may be instituted in respect of the 
damage, and any officer to whom the order is directed shall detain the ship 
accordingly. 


(2) Whenever it appears that before an application can be made under 
this section, the ship in respect of which the application is to be made will 
have departed from India of the territorial waters of India, any proper of¬ 
ficer may detain the ship for such time as to allow the application to be 
made and the result thereof to be communicated to the officer detaining the 
ship, and that officer shall not be liable for any costs or damages in respect 
of the detention unless the same is proved to have been made without rea¬ 
sonable grounds. 

(3) In any legal proceedings in relation to any such damage aforesaid, the 
person giving security shall be made a defendant and shall for the purpose 
of such proceeding be deemed to be the owner of the ship that has occasion¬ 
ed the damage. 

444. Power to enforce detention of ship.— (1) Where under this Act a 
ship is authorised or ordered to be detained, any commissioned officer of the 
Indian Navy or any port officer, pilot, harbour master, conservator of port 
or customs collector may detain the ship. 


(2) If any ship after detention, or after service on the master of , n £* 
lice of, or order for, such detention proceeds to sea before she is released by 
competent authority, the master of the ship shall be guilty of an offence 


under this sub-section. 
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(3) When a ship so proceeding to sea takes to sea, when on board there¬ 
of in the execution of his duty any person authorised under this Act to de¬ 
tain or survey the ship, the owner, master or agent of such ship shall each 
be liable to pay all expenses of, and incidental to, such person being so taken 
to sea and shall also be guilty of an offence under this sub-section. 

(4) When any owner, or master or agent is convicted of an offence under 
sub-section (3), the convicting magistrate may inquire into and determine the 
amount payable on account of expenses by such owner, master or agent under 
that sub-section and may direct that the same shall be recovered from him 
in the manner provided for the recovery of fines. 

445. Levy of wages, etc., by distress of movable property or ship.— 
(1) When an order under this Act for the payment of any wages or ether 
sums of money is made by a a [court or Judicial Magistrate of the first class 
or Metropolitan Magistrate] or other officer or authority, and the money is 
not paid at the time or in the manner directed, the sum mentioned in the 
order with such further sum as may be thereby awarded for costs, may be 
levied by distress and sale of the movable property of the person directed to 
pay the same under a warrant to be issued for that purpose by b [such a 
magistrate.] 

(2) Where any °[Court or Judicial Magistrate of the first class or Metro¬ 
politan Magistrate or other officer] or authority has power under this Act, 
to make an order directing payment to be made of any seaman’s wages, 
fines or other sums of money, then if the person so directed to pay the same 
is the master, owner or agent of a ship and the same is not paid at the time 
or in the manner directed by the order of the d [Court or Judicial Magistrate 
of the first class or Metropolitan Magistrate or officer] or authority may, in 
addition to any other power it or he may have for the purpose of compelling 
payment by warrant, direct the amount remaining unpaid to be levied by dis¬ 
tress and sale of the ship and her equipment. 

[a] Substituted for the words "Court magistrate" by the Merchant Shipping (Am¬ 
endment) Act, 1983 (12 of 1983), S. 17 and the Schedule item 19 (a) (18-5-1983). 

[b] Substituted for the words "a magistrate” ibid. 

[c] Substituted for the words "Court magistrate or other officer” ibid by item 
19(b) (18-5-1983). 

[d] Substituted for the words “Court magistrate or officer,” ibid. 

446. Notice to be given to consular representative of proceedings taken 
in respect of foreign ship.— If any ship other than an Indian ship is detained 
under this Act, or if any proceedings are taken under this Act against the 
master, owner or agent of any such ship, notice shall forthwith be served on 
the consular officer of the country in which the ship is registered, at or 
nearest to the port where the ship is for the time being, and such notice 
shall specify the grounds on which the ship has been detained or the proceed¬ 
ings have been taken. 

447. “ Application of fines.— b [A Judicial Magistrate of the first class or 
a Metropolitan Magistrate, as the case may be,] imposing a fine under this 
Act may, if he thinks fit, direct the whole or any part thereof to be applied 
in compensating any person for any detriment which he may have sustained 
by the act or default in respect of which the fine is imposed or in or to¬ 
wards payment of the expenses of the prosecution. 

[a] Section 447 came into force on 1st April, 1960—See S.O. 565, dated 26-2-1960, 
published in Gaz. of Ind., 1960, Pt. II, S. 3 (ii), p. 886. 

[b] Substituted for the words "A Magistrate'' by the Merchant Shipping (Am¬ 
endment) Act, 1983 (12 of 1983), S. 17 and the Sch. item 20 (18-5-1983). 

448.“ Service of documents.— Where, for the purposes of this Act, any 
document is to be served on any person, that document may be served— 

(a) in any case by delivering a copy thereof personally to the person to be 
served, or by leaving the same at Us last place of abode, or by posh 
and 


a 
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(b) if the document is to be served on the master of a ship, where there is 

or o n ,. a * pe 5? 0n be,on « in S to a ship, by leaving the same for him 
on board that ship, with the person being or appearing to be in com- 
mand or charge of the ship; and 


(c) if the document is to be served on the master of a ship where there is 
no master and the ship is in India, on the owner of the ship, or if 
such owner is not in India, on some agent of the owner residing in 
India, or, where no such agent is known or can be found, by affixing 
a copy thereof to the mast of the ship. 

[a] Section 448 came into force on 1st April, 1960—See SO. 565, dated 26-2-1960 
published in Gaz. of India, 1960, Pt. II, Sec. 3 (ii)„ page 886. 


PART XVII 

MISCELLANEOUS 

449. Power to appoint examiners and to make rule as to qualifications 
of ship surveyors.—The Central Government may appoint persons for the 
purpose of examining the qualifications of persons desirous of practising the 
profession of a sh-p surveyor at any port in India and may make rules— 

fa) for the conduct of such examinations and qualifications to be required; 

(b) for the grant of certificates to qualified persons; 

fc) for the fees to be paid for such examinations and certificates; 

(d) for holding inquiries into charges of incomnetency and misconduct on 
the part of holders of such certificates; and 

(e) for the cancellation and suspension of such certificates. 

450. No person to practise as ship surveyor unless qualified.— No person 
shall in any port in which there is a person exercising the profession of a 
ship surveyor and holding a certificate granted under section 449 exercise 
such profession in such port unless he holds a certificate granted under that 
section: 

Provided that nothing herein contained shall prevent any person employ¬ 
ed exclusively by Lloyd’s Register of Shipping or Bureau Veritas or any 
other classification society specified by the Central Government in the Offi¬ 
cial Gazette in this behalf from d : scharging any of the duties of such employ¬ 
ment or apply to any nerson specially exempted by the Central Government 
from the operation of this section. 

451. Power of ship surveyor to inspect ship.— Any person holding a cer¬ 
tificate granted under section 449 and exercising the profession of a ship sur¬ 
veyor at any port in India mav ; n the execution of his duties go on board 
a ship and inspect the same and every part thereof and the machinery, equip¬ 
ment and cargo and may require the unloading or removal of any cargo, 
ballast or tackle. 

452. Inquiry into cause of death on board Indian ship.— (1) If any per¬ 
son dies on board a foreign-going Indian ship, the proper officer at the port 
where the crew of the ship is discharged, or the proper officer* at any ear¬ 
lier port of call in India, shall, on the arrival of the ship at that port, in- 
auire into the cause of death, and shall make in the official log book an en¬ 
dorsement to the effect, either that the statement of the cause of death in 
the book is in his opinion true, or the contrary, according to the result of 
the inquiry. 

(2) If in the course of any such inqu'ry, it appears to the proper officer 
that a death has been caused on board the ship by violence or of her impro¬ 
per means, he shall either report the matter to the Director-General or, if 
the emergency of the case so requires, shall take immediate steps for bring¬ 
ing the offender to trial. 

[a] Shipping Master or the officer-in-charge of office at which shippnig business 

is carried on in a port, appointed as proper officer for the purposes of this 

section—See S.O. 3234, Gaz. of Ind., 27-10-1962, Pt. II, S. 3 (ii), p. 3460. 
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453. Certain persons deemed to be public servants.—Tiie following per¬ 
sons shall be deemed to be public servants within the meaning of section 21 
of the Indian Penal Code, namely:— 

(a) every surveyor; 

(b) every judge, assessor or other person acting under Part XII; 

(c) every person appointed under this Act to report information as to ship¬ 
ping casualties; 

(d) every person authorised under this Act to make any investigation or in¬ 
quiry under Part X and all persons whom he calls to his aid; 

(e) every person directed to make an investigation into an exposition or 
fire on a ship under section 388; 

(f) every other officer or person appointed under this Act to perform any 

functions thereunder. 

454. Powers of persons authorised to investigate, etc.— (1) Every judge, 
assessor, officer or other person who is empowered by this Act to make an 
investigation or inquiry or to board, survey, inspect or detain a ship— 

(a) may go on board any ship and inspect the same or any part thereof, 
or any of the machinery, equipment or articles on board thereof, or 
any certificates of the master or other officer to which the provisions 
of this Act or any of the rules or regulations thereunder apply, not 
unnecessarily detaining or delaying the ship from proceeding on any 
voyage, and if in consequence of any incident to the ship or for any 
other reason it is considered necessary so to do, may require the ship 
to be taken into dock for the purpose of inspection or survey; 

(b) may enter and inspect any premises, the entry and inspection of which 
appears to be requisite for the purpose aforesaid; 

(c) may, by summons under his hand, requires the attendance of all such 
persons as he thinks fit to call before him and examine them for the 
purpose aforesaid, and may require answers or returns to any enquiries 
he thinks fit to make; 

(d) may require and enforce the production of all relevant books, papers, 
or documents; 

(e) may administer oaths or may in lieu of requiring or administering an 
oath, require every person examined by him to make and subscribe a 
declaration of the truth of the statements made by him in his exami¬ 
nation; and 

(f) may muster the crew of any such ship. 

. (2) No person shall hinder or obstruct any officer or person referred to 

in sub-section (1) from going on board any ship or otherwise impede him- 
m the execution of his duties or the exercise of his powers under this Act. 

Explanation.— In this section, "ship" includes a sailing vessel. 

*[454A. Power to prescribe alternative fittings, etc.— Where this Act re¬ 
quires that a particular fitting, material, appliance or apparatus or any type 
thereof shall be fitted or provided for in a ship or that any particular provi¬ 
sion shall be m,ade in a ship, the Central Government after satisfying itself 
by trials or otherwise that any other fitting, material, appliance or spparatus 
or type thereof or provision is as effective as that so required, may permit 
by general or special order, such other fitting, material, appliance or appara¬ 
tus or type thereof or provision to be used or provided.l 

[a] Inserted by the Merchant Shipping (Amendment) Act, 1968 (21 of 1966) Sec- 
tion 38 (20-5-1966). 


455. Exemption of public ships, foreign and Indian.— (1) This Act «=hall 
not except where specially provided, apply to ships belonging to any foreign 


Section 455 

(1) Section 4, Merchant Shipping Act, Is 
applicable only to public ships in the sense 
°5 “““Sing to a foreign State. A ship own- 
ea by an individual foreigner cannot be said 


to belong to the State of which the foreigner 
Is a national or a citizen and he cannot 
therefore, claim the exemption under thal 
section. A 1952 Cal 859(863? (Case under old 


Act.) 
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p nnce or State and employed otherwise than for profit in the public service 
of the foreign prince or State. 

(2) The Central Government may. by notification in the Official Gazette, 
direct that the provisions of this Act or any of them shall not apply to ships 
belonging to the Government or to any class of such ships. 

456. ® Power to exempt.— (1) Notwithstanding anything contained in this 
Act, the Central Government may, by order in writing and upon such condi¬ 
tions, if any, as it may think fit to impose, exempt any ship or sailing vessel 
or any master, tindal or seaman from any specified requirement contained in 
or prescribed in pursuance of this Act or dispense with the observance of any 
such requirement in the case of any ship or sailing vessel or any master, tin¬ 
dal or seaman, if it is satisfied that that requirement has been substantially 
complied with or that compliance with the requirement is or ought to be 
dispensed with in the circumstances of the case. 

‘'[Provided that no exemption which is prohibited by the Safety Conven¬ 
tion shall be granted under this sub-section.] 

(2) Where an exemption is granted under sub-section (1) subject to any 
conditions, a breach of any of those conditions shall, without prejudice to 
any other remedy, be deemed to be an offence under this sub-section, 
fa] Section 456 came into force on 1st April 1960—See S O. 565, dated 26 2-1960, 
published in Gaz. of India, 1960, Pt. II. S. 3 (ii), page 886. 

[b] Inserted by Merchant Shipping (Amendment) Act, 1966 (21 of 1966), sec. 37 
(28-5-1966). 

457. ® General power to make rules.— Without prejudice to any power to 
make rules contained elsewhere in this Act, the Central Government may 
make rules b generally to carry out the purposes of this Act. 

[a] Section 457 came into force on 1st April, 1960—See SO. 565. dated 26-2-1960, 
published in Gaz. of India, 1960, Pt. II. S. 3 (ii). page 886. 

[b] For Merchant Shipping (Registration of Indian Ships) Rules, 1960, see Gaz. of 
Ind., 31-12-1960, Pt. II, S. 3 (i). p. 1975, for Merchant Shipping (Continuous 
Discharge Certificates) Rules. 1960, see ibid, p. 2087, for Merchant Shipping 
(Shipping Office Forms) Rules, 1963, see Gaz. of Ind., 16-3-1963, Pt. 
II, S. 3 (i), pp. 437 to 476, for Merchant Shipping (Radio) Rules, 1983, see Gaz. 
of India. 7-1-1983, Pt. II, S. 3 (i) Ext., p. 38. 


458.® Provisions with respect to rules and regulations.— (1) All rules 
and regulations made under this Act shall be published in the Official 
Gazette. 

(2) In making a rule or regulation under this Act, the Central Govern¬ 
ment may direct that a breach thereof shall be punishable— 

(a) in the case of a rule made under ^section 331 or section 344-1] with 
imprisonment which may extend to two years, or with fine which 
may extend to ten thousand rupees, or with both; 

(b) in the case of any other rule or regulation made under any other pro¬ 
vision of this Act, with fine which may extend to one thousand rupees; 

and in either case if the breach is a continuing one, with further fine which 
may extend to fifty rupees for every day after the first during which the breach 


continues. 

c[( 3 ) Every rule or regulation made under this Act shall be laid as soon 
as may be after it is made before each House of Parliament while it is m 
session for a total period of thirty days which may be comprised in one ses¬ 
sion or in '’[two or more successive sessions, and if, before the expiry of the 
session immediately following, the session or the successive sessions aforesa d] 
both Houses agree in making any modification m the rule or the regulations, 
or both Houses agree that that rule or regulation should not be made, the 
rule or regulation shall, thereafter, have effect only m such modified form 
or be of no effect, as the case may be; so, however, that any such ^° d! “ ca ‘ 
tion or annulment shall be without prejudice to the validity of anything pre 
viously done under that rule or regulation.] 
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[a] Section 458 came into force on 1st April, 1980—See S.O. 565, dated 26-2 1960, 
published in Gaz. of India, 1960, Pt. IT, S. 3 (ii), page 886. 

[b] Substituted for the word and figures 'section 331* by Merchant Shipping 
(Amendment) Act, 1966 (21 of I960), Section 38 (28-5-1966). 

fc] Substituted for former sub-section (3), ibid. 

[d] Substituted for the words "two successive sessions and if before the expiry 
of the session in which it is so laid or the session immediately foliowing" by 
the Merchant Shipping (Amendment) Act, 1976 (69 of 1976), S. 26 (1-12-1976'- 


459. n Power to constitute committees to advise on rules, regulations and 
and scales of fees.— (1) The Central Government may. if it thinks fit, con¬ 
stitute one or more committees consisting of such number of persons as it 
may appoint thereto representing the interests principally affected or having 
special knowledge of the subject-matter, for the purpose of adv : sing it when 
considering the making or alteration of any rules, regulations or scales of fees 
under this Act or for any other purpose connected with this Act. 

(2) There shall be paid to the members of any such committee such tra¬ 
velling and other allowances as the Central Government may fix. 

(3) Committees may be constituted under this section to advise the Cen- 
tral Government either generally as regards any rules, regulations or scales 
of fees or as regards any class or classes of rules, regulations or scales of fees 
in particular or for any other purpose connected with this Act. 

[a] Section 459 came into force on 1st April 1960—See S.O. 565, dated 26-2-1960, 
published in Gaz. of India, 1960, Pt IT. S. 3 (ii). page 886. 


460. Protection of persons acting under Act.—No suit or oth^r legal 
proceeding shall lie against any person for anything which is in good faith 
done or intended to be done und^r this Act. 

[aj Section 460 came into force on 1st April. 1960—See S O. 565. dated 26-2-1960, 
published in Gaz. of India, 1960, Pt. II. S. 3 (ii), page 886. 

Remo Y aI of difficulties.— (1) If any difficulty arises in giving 
vlnt; tD th ? P r ^ vl ^ ons of this Act, in so far as they relate to the Safety Ccn- 
M “°r g the.Load Line Convention or to the Convention referred to in 
in tho nff° section 356B. the Central Government may, by order published 
sinnQ a C J azette » ™ ake such provisions not inconsistent with the provi¬ 
de u Ac j ? ppear to !t to be necessary or expedient for removing 

the difficulty and giving effect to the provisions of such Convention: 

of thro < I Vlded tJ i at n ° ° rder sha11 be made under this section after the expiry 

endm^r? ^ he ? ate of nubliration of <he Merchant Shipping (Am¬ 
endment) Act, 1970, in the Official Gazette. 

after Tt made “ ndPr this seotion sha11 be laid ^ soon as may be 

total lL m f t u b 1° rP each ° f Parliament while it is in session for a 

successive sessions.] Y ^ Whl ° h may b<? comprised in one session or in two 

w “ ed f Shl ”"« (Am “> A * 

" Amendl " e AC,S ««■« —i are a, 

(A) Amending Act of 1966 (Act 21 of 1966)- 

* 2 zzzzzz yir* s* 

failure to comnlv with ^ Act - no contravention of, or no 

amended by this Act shall* rend ^ provIsions of the Principal Act, as 
such contravention or faUur^ " ^ ^ of if 

’th^Act^^r^o^n^T^exis^in^^rovi 0 ! 561 ^^ ,n the prlnclpaI Act fa y 
Act, and y * 8 provlslon thereof as amended by this 

(10 r y Tf1un n e,T96^ er 1116 28th day ° f Ma * 1060 a * d before the 6th 
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(B) Amending Act of 1970 (Act 25 of 1970 )— 

"20. Certain contraventions, etc., not to be offences — Notwithstand¬ 
ing the retrospective operation of sections 2 to 14 (both (inclusive of 
this Act. no contravention of. or no failure to comply with any of 
the provisions of the principal Act as amended by those sections 

shall render any person guilty of any offence if such contravention or 
failure— 

(i) relates either to any provision inserted in the principal Act by any 
of the said sections, or to any existing provision thereof, as am¬ 
ended by any of the said sections, and 

(ii) occurred on or after the 21st day of July. 1968 and before the 
date of publication of this Act in the Official Gazette”. (19-12-1970) 

PART XVIII 

REPEALS AND SAVINGS 

461. Repeals and savings.— (1) The enactments specified in Part I of 
the Schedule 3 are hereby repealed to the extent specified in the fourth 
column thereof. 

(2) The enactments specified in Part II of the Schedule, in so far as they 
extend to and operate as part of the law of India, are hereby repealed. 

(3) Notwithstanding the repeal of any enactment by sub-section (1) or 
sub-section (2).— 

(a) any notification, rule, regulation, bye-law, order or exemption issued, 
made or granted under any enactment hereby repealed shall, until re¬ 
voked, have effect as if it had been issued, made or granted under the 
corresponding provision of this Act; 

fb) any officer appointed and any body elected or constituted under any 
enactment hereby repealed shall cont ; nue and shall be deemed to have 
b^en appointed, elected or constituted, as the case may be, under this 
Act; 

(c) any document referring to any enactment hereby repealed shall be con¬ 
strued as referring to this Act or to the corresponding provision of this 
Act; 

(d) any fine levied under any enactment hereby repealed may be recover¬ 
ed as if it had been levied under this Act; 

(e) any offence committed under any enactment hereby repealed may be 
prosecuted and punished as if it had been committed under this Act; 

(f) sailing vessels registered under any enactment hereby repealed shall be 

deemed to have been registered under this Act; 

(g) mortgages of ships recorded in any register book maintained at any 
port in India under any enactment hereby repealed shall be ceeme o 
have been recorded in the register book under the corresponding pro¬ 


vision of this Act; 

(h) any licence, certificate of competency or service, certificate of survey, 
A or B certificate, safety certificate, qualified safety certificate, radu> 
telegraphy certificate, radio telephony certificate, safety e 2 ul ?™ e ™ 
tificate, exemption certificate, international or Indian load line certi 
cate or any other certificate or document issued, made or 
under any enactment hereby repealed and in force at the comme' 
ment of this Act shall be deemed to have been issued made or grant 
ed under this Act and shall, unless cancelled under this Act cont 
in force until the date shown in the certificate or document, as the 

( 4 ) C The m me n tion of particular matters in this section shall not be held to 
prejudice or affect the general application of section 6 of the General Clauses 

Act, 1897, with regard to the effect of repeals. 

[a] So much of section 461 and of Part I of the Schedule as relate to the Con 
trol of Shipping Act. 1947 (XXVI of 1947) came into force on 1st April. 960 
-See S O 565. dated 26-2-1960, published In Gaz. of India, 1960, Pt II, 


tion 3 (ii), page 886. 
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THE SCHEDULE 
ENACTMENTS REPEALED 

PART I 


(See section 461 (1)) 


Year 

No. 

Short title 


Extent of repeal 

1838 

19 

The Coasting Vessels Act, 1838. 


In so far as it applies 
to sea going ships fit¬ 
ted with mechanical 
means of propulsion 
and to sailing vessels. 

1841 

10 

The Indian Registration of Ships Act. 

1841 

The whole. 

1850 

11 

The Indian Registration of Ships 
(1841) Amendment Act, 1850. 

Act 

The whole. 

1923 

21 

The Indian Merchant Shipping Act, 

1923 

The whole. 

1946 

21 

The Merchant Seamen (Litigation) 
1946. 

Act, 

The whole. 

1947 

26 

The Control of Shipping Act, 1947. 


The whole. 

1949 

18 

The Merchant Shipping Laws (Extension The whole, 
to Acceding States and Amendment) Act, 1949. 



PART II 


(See section 461 (2)) 

Year 

Short title 


1823 Lascars Act (4 Geo. 4 c. 80). 

1894 Merchant Shipping Act (57 and 58 Viet., c. 60). 

1897 Merchant Shipping Act (60 and 61 Viet., c. 59). 

1898 Merchant Shipping (Liability of Ship-owners) Act (61 and 62 Viet, c. 14). 

1898 Merchant Shipping (Mercantile Marine Fund) Act (81 and 82 Viet., c. 44). 

1900 Merchant Shipping (Liability of Ship-owners and others) Act (63 and 64 

Viet., c. 32). 

1908 Merchant Shipping Act (8 Edw. 7, c. 48). 

1907 Merchant Shipping Act (7 Edw. 7, c. 52). 

1911 Merchant Shipping (Seamen’s Allotment) Act (I and 2 Geo. 5, c 8). 

1911 Merchant Shipping Act (1 and 2 Geo. 5, c. 42). 

1911 Maritime Conventions Act (1 and 2 Geo. 5, c. 57). 

1914 Merchant Shipping (Certificates) Act (4 and 5 Geo. 5, c. 42). 

1916 Merchant Shipping (Salvage) Act (6 and 7 and Geo. 5, c. 41). 

1919 Merchant Shipping (Wireless Telegraphy) Act (9 and 10 Geo. 5, c. 38). 

1921 Merchant Shipping Act (11 and 12 Geo. 5. c. 28). 

1923 Merchant Shipping Acts (Amendment) Act (13 and 14 Geo. 5, c. 40). 

1925 Merchant Shipping (Equivalent Provisions) Act (15 and 16 Geo. 5, c. 37). 

1932 Merchant Shipping (Safety and Load Line Conventions) Act (22 and 23 

Geo. 5, c. 9). 

1936 Merchant Shipping (Carriage of Munitions to Spain) Act (1 Edw 8 and 1 

Geo. 6, c. 1). 

1937 Merchant Shipping (Spanish Frontiers Observation) Act (1 Edw 8 and 1 

Geo. 6. c. 19). 

1937 Merchant Shipping Act (1 Edw. 8 and I Geo. 6, c. 23). 

1937 Merchant Shipping (Superannuation Contributions) Act (1 Geo. 6 c. 41. 

1 940 Merchan t Shipping (Salvage) Act (3 and 4 Geo. 8, a 43). ’ ' 

•A” In the citations stands for AIR 

[Vol. 25] 4 A, M. 37 



[THE] MERGED STATES (LAWS) ACT, 1949 

(ACT LIX OF 1949) 

[The text of the Act printed here is as on 15-11-1983.] 

CONTENTS 

5. Repeal of corresponding laws, 
fi. Savings. 

7. Powers of Courts and other authorities 
for purposes of facilitating application 
of laws. 

THE SCHEDULE. 

STATEMENT OF OBJECTS AND REASONS 


SECTIONS 

1. Short title and commencement. 

2. Definitions. 

3. Extension of laws. 

4. Interpretation of laws as extended. 


"With effect from the 1st August. 1949. a 
large number of Acceding States which have 
ceded full jurisdiction to the Dominion Gov¬ 
ernment. and which were being previously 
administered under the Extra-Provincial Jur¬ 
isdiction Act. 1947 (XLVII of 1947) [now the 
Foreign Jurisdiction Act. 19471 have either 
been finally merged in the adjoining Gov¬ 
ernors* Provinces [now the States 1 or con¬ 
stituted into new Chief Commissioners* Pro¬ 
vinces [now the Union territories! by orders 
under section 290-A of the Government of 
India Act. 1935. The existing laws in the 
merged States will, however, continue, until 
repealed, modified or amended by a compe¬ 
tent Legislature or other competent auth¬ 
ority. 

2. A considerable number of Central Acts 
and Ordinances has been applied to the 
merged States by Orders under the Extra- 
Provincial Jurisdiction Act. 1947: but the 
Acts and Ordinances so applied are in law 
distinct from the Acts and Ordinances as in 
force in the Provinces cf India. This posi¬ 
tion which is continuing even after the 1 st 
August. 1949 is obviously unsatisfactory. A 
similar situation in regard to Berar as from 
the 1st April. 1937. had to be resolved bv 
the passing of the Berar Laws Act. 1941 (IV 
of 1941). Considering the large number of 


island territories which stand merged in the 
Governors’ Provinces from the 1st August 
1949. it is desirable to provide for the pro- 
prio vigore extension of the more important 
Central Acts and Ordinances and the Ben¬ 
gal State Prisoners Regulation. 1818 (III of 
1818). to all the merged States, including 
those which have been constituted into Chief 
Commissioners* Provinces. Hence this Bill 
has been prepared in consultation with the 
Ministeries of the Government of India, the 
Provincial Governments and the Chief Com¬ 
missioners* Provinces concerned. 


3. It will be observed from clause (3) of 
the Bill that, in so far as the Governor’s 
Provinces are concerned, the proprio vigore 
extension <o the merged States of the laws 
specified in the Schedule to the Bill will 
not be fullv affected bv the Central Act and 
that corresponding supplementary legislation 
by the Provinces will be necessary. As it 
is obviously desirable that the Central Act 
and the Provincial legislation should come 
into force on the same day. a commence¬ 
ment clause stating that this Act^ shall come 
into force on the 1st January. 1950. has been 
included in the Bill, and the Provincial Gov¬ 
ernments will be reouested to bring their 
corresponding legislation into force on the 
same day*\-Gaz. of Ind.. 1949. Pt. V. p. 401. 


[THE] MERGED STATES (LAWS) ACT, 1949 
(ACT LIX OF 1949) a 

[26th December, 1949.] 

An Act to extend certain laws to certain areas administered as parts of Gov¬ 
ernors* Provinces or as Chief Commissioners' Provinces. 

WHEREAS by Orders under section 290A of the Government of India 
Act. 1935. provision has been made for the administration of certain areas 
either as if they formed part of an adjoining Governor’s Province or as if 
they were a Chief Commissioners Province, 

AND WHEREAS it is expedient to provide that certain ' aws ?ho ^ be 
extended to. and by virtue of such extension, be in force in. the said areas. 

It is hereby enacted as follows:— 

[al For Statement of Objects and Reasons, see Gaz. of Ind.. 1949. Pt. V. page 401. 
This Act stands unmodified by A. L. O., 1950. 

1. Short title and commencement.— (1) This Act may be called 
Merged States (Laws) Act, 1949. 

(2) It shall come into force on 


the 1st day of January, 1950. 
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[The] Merged States (Laws) Act, 1949 

2. Definitions.— In this Act,— 

(a) the expressions "absorbing Province" and "merged State” have the same 
meanings as in the States’ Merger (Governors’ Provinces) Order, 1949 a , 
as amended by the States’ Merger (United Provinces) Order, 1949 b , and 

(b) the expression "new Provinces” means the Chief Commissioners’ Pro¬ 
vinces constituted by the States’ Merger (Chief Commissioners’ Pro¬ 
vinces) Order, 1949°, as amended by the States’ Merger (United Pro¬ 
vinces) Order, 1949 b . 

[a] See Notification No. S. O. 25, D/- 27-7-1949, published in Gaz. of Ind., 1949, 
Extra, page 1317. 

[b] See Notification No. S.O. 27, D/- 29-11-1949, ibid, p. 2611. 

[c] See Notification No. S.O. 26, D/- 30-7-1949, ibid, p. 1343. 

3. Extension of laws.— (1) The Acts, Ordinances and Regulation specified 
in the Schedule are hereby extended to, and shall be in force in, all the new 
Provinces. 

(2) So much of any of the Acts, Ordinances and Regulation specified in 
the Schedule as extends to any absorbing Province and relates to matters 
with respect to which the Dominion Legislature has power to make laws for 
a Governor’s Province is hereby extended to, and shall be in force in, all the 
merged States which are now administered as part of that Province. 

(3) If any of the said Acts, Ordinances and Regulation as in force in any 
absorbing Province immediately before the commencement of this Act is sub¬ 
ject to any amendments made by the Legislature of that Province, that Act, 
Ordinance or Regulation shall be deemed to be extended to, and to be in 
force in, all the merged States which .are now administered as part of that Pro¬ 
vince, subject to so much of the said amendments as relate to matters with 
respect to which the Dominion Legislature has power to make laws for a Gov¬ 
ernor’s Province. 


4. Interpretation of laws as extended.— In any Act, Ordinance or Regu¬ 
lation specified in the Schedule, notwithstanding anything contained in the 
General Clauses Act, 1897,— 

(a) any reference, by whatever form of words, to the acceding States shall 
be construed as not including a reference to any of the merged States 
or to any of the States (other than the United State of Saurashtra) 
mentioned in the States’ Merger (Chief Commissioners’ Provinces) 
Order, 1949, as amended by the States’ Merger (United Provinces) 
Order, 1949; 

(b) any reference, by whatever form of words, to Indian British subjects 
shall be deemed to include a reference to persons who, immediately 
before the 1st day of August, 1949, were subjects of any of the merg¬ 
ed States or of any of the States (other than the United State of Sau¬ 
rashtra) mentioned in the States’ Merger (Chief Commissioners’ Pro¬ 
vinces) Order, 1949, as amended by the States’ Merger (United Provin¬ 
ces) Order, 1949; 


(c) 

(d) 


any reference, by whatever form of words, to the Provinces generally 
or to the Chief Commissioners’ Provinces generally shall be construed 
as including a reference to the new Provinces; and 


-yf rence ; whatever form of words to an absorbing Province 

tl C ° n rU ! d as , ,ncluding a reference to the merged States which 
are now administered as part of that Province. 


... . Section 3 

, Thottgh this Act which came into force 
on 1-1-1950 enforced the Code of Criminal 
,V bce t d V r ® ln a11 Pa rt C States, yet that Code 
p cw 1 *®. 1 ? th ? subsequently created 
rart c State of Manipur because the Part C 

n loJ£ WS ? f * 950 has ^eluded the ap- 
plicability of that Code to that State A 1955 
ManiPu. 41(47) : 1955 CriLj 1603 * 

(2) Separate notification for bringing Ex¬ 


cise and Salt Act Into force In any area no 
contemplated — Act extended to Bhopal arei 

nnfio Ct v 9 °f ~ Effect — Power to issui 
notification to bring Act into force is a dele 

hvim„K r , 1 Power ca n be taken awa- 
„,^ pUca .! lon b y tbe legislature by enaettni 
wh £V x,e ndlng an Act to rS 
^, r Q e . a ' tnat K shall come into force imme 

MPU y i244 (DB). MadhPra 853(355) i 195: 
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men<V t hL ea Act f " ™ iia,ely bri ° re ™e‘„7e- 

orZ s j" r -tssr *• R TJ? io " 

‘ rr J ? t10 ? Act : 1947 ’ or by virtue of an y other legislative power such 
cortesponding law shall upon the commencement of this Act,_ 

(a) in a new Province, stand repealed, and 


(b) in a merged State, stand repealed to the extent to which the law 
relates to matters with respect to which the Dominion Legislature 
has power to make laws for a Governor’s Province. 

[a] Now the Foreign Jurisdiction Act, 1947. 


6. Savings.— (1) The repeal by section 5 of this Act of any correspond¬ 
ing law m force m the new Provinces or merged States immediately before 
the commencement of this Act shall not affect- 

fa) the previous operation of any such law, or 


Section 5 

(1) A law will be deemed to be a corres¬ 
ponding law. as contemplated by Section 5, 
Merged Slates (Laws) Act. if its purpose and 
object are the same as those of the Central 
Acts which have been extended to a merged 
State by this Act The Courts of law will 
have to be guided more by the purpose and 
the object of the enactment than by the 
similarities or dissimilarities though the simi¬ 
larities and dissimilarities will have to be 
taken into consideration in determining the 
object and purpose of the Acts In question A 
1956 Bhopal 33(34). 

(2) The object and purpose of the Bhopal 
Charitable and Religious Trusts Act being 
the same as those of the Civil P. C., the 
Charitable Endowments Act (1890) and the 
Charitable and Religious Trusts Act (1920) 
which were extended by this Act to Bhopal 
State, that Act has become inoperative in the 
State of Bhopal since 1-1-1950. A 1956 Bhopal 
33(36). 

(3) When the Court-fees Act of 1870 be¬ 
came enforceable without any Qualification 
under this Act in Himachal Pradesh the cor¬ 
responding provision of law, namely, the 
Court-fees Act of 1870, as amended by the 
Punjab Court-fees (Amendment) Act, which 
was in force in that State stood repealed 
under Section 5 of this Act A 1952 HimPra 
60(61) ** A 1954 HimPra 52(54). 

(4) The Court-fees Act, 1870 continues in 
force in the Bashahr State as amended by 
Paragraph 36 of the Himachal Pradesh 
(Courts) Order 1948, despite the provisions of 
Section 5 of Merged States (Laws) Act 1949. 
A 1954 HimPra 26(28). (A 1952 HimPra 60 
Distinguished.) 

(5) The Essential Supplies (Temporary 
Powers) Act. 1946 and the Tripura State 
Cotton and Yarn Control Order (1358 T. E) 
are not corresponding laws within the mean¬ 
ing of Section 5 of this Act. Hence the ex¬ 
tension of the Central Act to the Tripura 
State did not result in the repeal of the Con¬ 


trol Order. A 1952 Tripura 18(20) : 1952 CrJ 
LJ 1642. 

(6) The Bombay Police Act 4 of 1890 which 
was in force in Kutch on 31 12-1949 does not 
correspond with the Central Act, namely, the 
Police Act 5 of 1861. Hence the extension of 
the latter Act to Kutch under the Merged 
States Laws Act did not result under Sec. 5 
of that Act in the repeal of the Bombay Act. 
A 1954 Kutch 15(16) : 1954 CriLJ 770. 

(7) Though this Act has extended Sec. 115 
of the Civil P. C. to Himachal Pradesh it has 
not repealed Para. 35 of Himachal Pradesh 
(Courts) Order of 1948. A 1951 HimPra 61(63, 
64). (The general provisions of Section 1 15, 
Civil P. C. must be construed as excluding 
from its ambit the matters provided fnr by 
the special provisions of the Himachal Pra¬ 
desh (Courts) Order. Held further that as¬ 
suming that the Order of 1948 which only 
amended the Order of 1943 was repealed by 
this Act it did not affect Para. 35 which be¬ 
came a part of the Order of 1943 itself as a 
result of the amendment.) 

(8) Prior to enactment of Merged State9 
(Laws) Act (1949), Law of limitation in force 
in Kutch State was Indian Limitation Act to¬ 
gether with amendment contained in Kutch 
Application of Laws Order, 1949. The two 
together constituted '’corresponding law” 
within meaning of Section 5 — Special right 
to file a suit within three years of the date 
of Order viz. 31-7-1949 was created by that 
Order and on repeal of that Order by Sec. 5, 
the special right was saved under Section 6 

(c) of General Clauses Act. A 1963 Guj 183 
(186, 187). 

(9) Sections 5 and 6 of the Merged States 
(Laws) Act cover all liabilities of the Merged 
States incurred under the operation of any law 
— Baroda State Railway liable for loss of 
consignment — Hence Indian Union liable to 
the same extent for the loss. A 1961 Pat 334 
(338) : 1961 BUR 223 (DB). 

Section f* 

(1) Where on the date on which a mortgage 
was executed the rights and liabilities of 
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(b) any penalty, forfeiture or punishment incurred in respect of any offence 
committed against any such law, or 

(c) any investigation, legal proceeding or remedy in respect of any such 
penalty, forfeiture or punishment, 

and any such investigation, legal proceeding or remedy may be instituted, con¬ 
tinued or enforced and any such penalty, forfeiture or punishment may be 
imposed as if this Act had not been passed. 

(2) Subject to the provisions of sub-section (1), anything done or any 
action taken, including any appointment or delegation made, notification, 
order, instruction or direction issued, rule, regulation, form, bye-law or scheme 
framed, certificate, patent, permit or licence granted or registration effected, 
under such corresponding law shall be deemed to have been done or taken 
under the corresponding provision of the Act, Ordinance or Regulation as now 
extended to, and in force in, the new Province or merged State and shall con¬ 
tinue in force accordingly unless and until superseded by anything done or 
any action taken under the said Act, Ordinance or Regulation. 

7. Powers of Courts and other authorities for purposes of facilitating 
application of laws.— For the purpose of facilitating the application in any of 
the new Provinces or merged States of any Act, Ordinance or Regu¬ 
lation specified in the Schedule, any court or other authority may construe 
any such Act, Ordinance or Regulation with such alterations, not affecting the 
substance, as may be necessary or proper to adapt it to the matter before the 
court or other authority. 


Section 6 (contd.) 

parties thereto were governed by Section 49 
of Bhopal Civil P. C those rights and liabili¬ 
ties should be determined only in accordance 
with that Code even after its repeal and the 
extension of the Indian Civil P. C. in its place 
brought about by the Merged States Lawi 
Act A 1953 Bhopal 35(36). 

(2) When immediately before the applica¬ 
tion of the Indian Limitation Act under the 
Merged States (Law's) Act, 1950, a plaintiff's 
suit is in time under the Indian Limitation 
Act as applied by the Kutch (Application of 
Law's) Order, it is not affected by the new 
Limitation Act and does not became barred 
as a result of the re-application of the limi¬ 
tation Act by the Merged States (Laws) Act. 
A 1951 Kutch 41(41, 42) •• A 1951 Kutch 15 
(16. 17). 


(3) A suit which did not become barred bj 
the limitation Act as applied by the Kutd 
(Application of Laws) Order was not entitle* 
to the extended period of three years limita 
uon under that Order When such a suit l 
instituted after the Merged State Laws Ac 
has been passed then the period of limita ties 
for that suit must be reckoned only in ac¬ 
cordance with the provisions of Indian Limi 
tation Act as applied bv that Act Therefon 
the suit which Is not filed within the perio* 
presaibed by that Act cannot be saved fron 
the bar of limitation by the fact that it ha 
been instituted within the extended perioc 
of 3 years provided by the Kutch (AppUca 
tlon of Laws) Order. A 1955 Kutch 2(4). 


(4) By the Kutch 
Order of 1949 which 
vention of Gambling 


(Application of Laws) 
applied the Bombay Pre- 
Act 4 of 1887 to the 


Chief Commissioner’s Province of Kutch the 
language of Section 1 of the Bombay Act was 
modified so as to vest the power in the Chief 
Commissioner to issue a notification to bring 
that Act into force. This power which had 
become so vested in him was not lost by him 
as a result of the extension of the General 
Clauses Act to that Province by the Merged 
States Laws Act of 1949 W'hich came into 
force on 1-1-1950 Hence even after such ex¬ 
tension of the General Clauses Act to that 
Province the Chief Commissioner possessed 
the pow'er to issue a notification under S. 1 
of the Bombay Act and bring it into force in 
that Province. A 1957 SC 517(520) 2 1957 Crl 
LJ 884. (A 1954 Kutch 42, Reversed.) 


(5) A company registered under Kalhandi 
State Company Law cannot be considered 
after the merger of that State an unregistered 
Company within the meaning of the Indian 
Companies Act because under Section 6 (2) 
of the Merged State (Laws) Act, 1949 the re¬ 
gistration effected under Kalhandi State 
Company Law should be deemed, to have 
been done or taken under the Indian Com¬ 
panies Act, 1913. (1953) 67 CalWN 61(64). 

Section 1 


(1) After file passing of this Acf recourse 
to the provisions of the Punjab Court-fees 
(Amendment) Ads cannot be Justified in 
H i macha l Pradesh under the provisions of 
this section. The Punjab Act affects the sub¬ 
stance of the Court-fees Act of 1870 and 
hence its application cannot be treated as 
amounting to merely construing the Court- 
fees Act of 1870 or adapting It to the matte* 
“ hand as permitted by this section. A 1954 
HlmPra 52(34). 
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Year 


1839 

1841 

1850 

1850 

1850 

1850 

1850 

1850 

1855 

1855 

1856 

1856 

1857 

1858 
1860 
1860 
1861 
1862 
1863 

1865 

1866 

1867 

1867 

1869 

1870 

1871 
1871 

1871 

1872 
1872 
1872 

1872 

1873 

1873 

1874 

1874 

1875 
1875 

1877 

1878 
1878 
1878 

1878 

1879 

1880 
1880 
1881 
1881 
1882 
1882 
1882 

1884 

1885 

1886 

1886 

1887 

1887 

1888 

1889 

1890 
1890 
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\ ' 1 ' THE SCHEDULE 

[See section 3] 

LAWS EXTENDED TO THE NEW PROVINCES AND MERGED STATES 


Number 


Short title 


XXXII 

X 

XI 

XVIII 

XIX 
XXI 
XXXIV 
XXXVII 

XII 

XIII 
IX 

XV 
XIII 
III 
XXI 
XLV 

V 
III 

XXIII 

III 
XXI 

XVI 

XXV 

IV 

VII 
I 

XXIII 

XXXI 

I 

III 

IX 
XV 

V 

X 

III 

IV 
IX 

XVIII 

I 

I 

VI 

VIII 

XI 

XVIII 

I 

XIII 

XI 

XXVI 

II 
IV 

VII 
IV 

XVIII 

VI 

XI 

VII 

IX 

III 

IV 
I 

VI 


••• 


• •• 


• • • 
• • • 
• •• 
• •• 
• •• 

• •• 
• •• 
• •• 
• •• 
• •• 
• • • 
••• 

• M 

• •• 

• •• 

• •• 

• •• 

• • • 

• •• 

• • • 


• •• 
• •• 

• •• 
• •• 
• •• 

• •• 
• •• 
• •• 

• • • 


• •• 


• •• 
• •0 
*•« 
• •• 

•»* 

• II 


•Id 

• •4 

• •4 

III 

• •4 




• •• 


• • • 

• I* 


• •• 
• •• 

• •• 

• •• 


• •• 
• •• 


• •• 

• •• 


• •• 


• •• 
• •• 

••• 
• •• 
• •• 
• •• 
• •• 

• •• 
• •• 


• •• 

m 
• •• 

• •• 
••• 
• •• 

Ml 


_ Acts 

The Interest Act. 1839. 

The Indian Registration of Ships Act. 1841 
The Indian Registration of Ships Act (1841) 
Amendment Act. 1850. 

The Judicial Officers’ Protection Act. 1850. 
The Apprentices Act. 1850. 

The Caste Disabilities Removal Act. 1850 
The State Prisoners Act. 1850. 

The Public Servants (Inauiries) Act. 1850. 
The Legal Representatives- Suits Act. 1855. 
The Indian Fatal Accidents Act. 1855. 

The Indian Bills of Lading Act. 1856. 

The Hindu Widows’ Re-marriage Act, 1856. 
The Opium Act. 1857. 

The State Prisoners Act. 1858. 

The Societies Registration Act, 1860. 

The Indian Penal Code. 1860. 

The Police Act. 1861. 

The Government Seal Act, 1862. 

The Waste-Lands (Claims) Act. 1863. 

The Carriers Act. 1865. 

The Native Converts Marriage Dissolution 
Act. 1866. 

The Acting Judges Act. 1867. 

The Press and Registration of Books Act, 
1867. 

The Indian Divorce Act. 1869. 

The Court-fees Act. 1870. 

The Cattle-trespass Act. 1871. 

The Pensions Act. 1871. 

The Indian Weights and Measurers of Capa¬ 
city Act. 1871 a . 

The Indian Evidence Act. 1872. 

The Special Marriage Act. 1872. 

The Indian Contract Act. 1872 a . 

The Indian Christian Marriage Act. 1872. 
The Government Savings Banks Act. 1873. 
The Indian Oaths Act. 1873. 

The Married Women's Property Act. 1874. 
The Foreign Recruiting Act. 1874. 

The Indian Majority Act. 1875. 

The Indian Law Reports Act. 1875. 

The Specific Relief Act, 1877 a . 

The Opium Act. 1878. 

The Indian Treasure-trove Act. 1878 c . 

The Sea Customs Act. 1878 a . 

The Indian Arms Act. 1878 a . 

The Legal Practitioners Act. 1879. 

The Religious Societies Act, 1880. 

The Vaccination Act 1880. 

The Municipal Taxation Act, 1881 
The Negotiable Instruments Act. I8di. 

The Indian Trusts Act 1882 
The Transfer of Property Act. 1882 . 

The Powers-of-Attomey Act. 1882. 

The Indian Explosives Act. 1884. 

The Land Acquisition (Mines) Act. 1885. 

The Births. Deaths and Marriages Registra 
tion Act. 1886. 

The Indian Tramways Act 1886. 

The Suits Valuation Act. 1887. 

The Provincial Small Cause Courts Act. 1887. 

The Police Act. 1888. . 1 RR n a 

The Indian Merchandise Marks Act. 1889 . 
The Revenue Recovery Act. 189U. 

The Charitable Endowments Act. 189th 
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Year 


1890 

1890 

1891 

1893 

1894 
1894 
1897 
1897 

1897 

1898 
1898 
1898 

1898 

1899 

1899 

1900 

1901 

1903 

1903 

1903 

1904 

1905 

1906 
1908 
1908 
1908 
1908 


Number 


VIII 
XI 

XVIII 

IV 

I 

IX 

III 

IV 

X 

III 

V 

VI 
IX 

II 

IV 

III 

II 

VII 

XIV 

XV 
VII 

IV 

III 

V 

VI 
IX 
XIV 


Short title 


1908 

XV 


• • • 

1908 

XVI 

• • • 

• • • 

1909 

IV 

• • • 

• • • 

1909 

VII 


• • • 

1910 

IX 

• • • 


1911 

II 

• • • 

• • • 

1911 

VIII 

• •• 

• • • 

1911 

X 

• •• 

• •• 

1912 

IV 

• •• 

• •• 

1913 

II 

• • ■ 

• • • 

1913 

III 

• •• 

• •• 

1913 

VI 

• •• 


1913 

VII 

• •• 

• •• 

1914 

II 


• • • 

1914 • 

III 

• • • 

• • • 

1914 

IX 

• •• 

• • • 

1916 

VII 

• • • 


1916 

XV 

• • • 


1917 

V 

• • • 

• •• 

1917 

XVIII 

• •• 

• •• 

1918 

II 

• •• 

• •• 

1918 

XXII 

• •• 

• •• 

1919 

I 

• •• 

• •• 

1919 

XII 

• •• 

• •• 

1920 

V 

• •• 

• •• 

1920 

X 

\«a 

• • • 

1920 

xrv 

■ • • 

• •• 

1920 

XXIII 

• •• 

. • 

1920 

XXXIII 

• •rf 

• • • 

1920 

XXXIX 

• •• 

• •• 

1920 

XLVII 

••• 

• •• 

1921 

XVIII 


••• 

1922 

XXII 


ht 


Act'*— (contd.) 

The Guardians and Wards Act. 1890. 

The Prevention of Cruelty to Animals Act, 
1890*. 

The Banker's Books Evidence Act. 1891. 

The Partition Act. 1893. 

The Land Acquisition Act. 1894. 

The Prisons Act. 1894°. 

The Epidemic Diseases Act. 1897. 

The Indian Fisheries Act. 1897. 

The General Clauses Act. 1897. 

The Lepers Act. 1898*. 

The Code of Criminal Procedure. 1898. 

The Indian Post Office Act. 1898. 

The Live-stock Importation Act. 1898. 

The Indian Stamp Act. 1899. 

The Government Buildings Act. 1899. 

The Prisoner* Act. 1900. 

The Indian Tolls (Army and Air Force! Act 
1901. 

The Indian Works of Defence Act. 1903. 

The Indian Foreign Marriage Act. 1903. 

The Indian Extradition Act. 1903 a . 

The Ancient Monuments Preservation Act 
1904. 

The Indian Railway Board Act. 1905. 

The Indian Coinage Act. 1906. 

The Code of Civil Procedure. 1908. 

The Explosive Substances Act. 1908. 

The Indian Limitation Act. 1908. 

The Indian Criminal Law Amendment Act. 
1908. 

The Indian Ports Act. 1908. 

The Indian Registration Act. 1908. 

The Whipping Act. 1909*. 

The Anand Marriage Act. 1909. 

The Indian Electricity Act. 1910. 

The Indian Patents and Designs Act. 1911. 
The Indian Army Act. 1911*. 

The Prevention of Seditious Meetings Act, 
1911. 

The Indian Lunacy Act, 1912. 

The Official Trustees Act. 1913. 

The Administrator General’s Act, 1913. 

The Mussalman Wakf Validating Act, 1913. 
The Indian Companies Act. 1913*. 

The Destructive Insects and Pests Act, 1914. 
The Indian Copyright Act. 1914 a . 

The Local Authorities Loans Act. 1914. 

The Indian Medical Degrees Act. 1916. 

The Hindu Disposition of Property Act. 1916. 
The Destruction of Records Act. 1917. 

The Post Office Cash Certificates Act, 1917. 
The Cinematograph Act. 1918. 

The Bronze Coin (Legal Tender) Act, 19)8. 
The Local Authorities Pensions and Gratui¬ 
ties Act 1919. 

The Poisons Act, 1919. 

The Provincial Insolvency Act, 1920. 

The Indian Securities Act. 1920. 

The Charitable and Religious Trusts Act, 
1920. 

The Indian Rifles Act 1920. 

The Identification of Prisoners Act. 1920 c . 

The Indian Elections Offences and Inquiries 
Act 1920*. 

The Imperial Bank of India Act, 1920. 

The Maintenance Orders Enforcement Act, 
1921*. 

The Police (Incitement to Disaffection) Act, 
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1923 

1923 

IV 

V 

• • • 

• • • 

0 0 0 

0 0 0 

1923 

VI 

• • • 

• 00 

1923 

VIII 

• • • 


1923 

XIV 

• • • 

0 0 0 

1923 

XIX 

• • • 

• 00 

1923 

XXI 

• • • 

0 0 0 

1923 

XXIII 

• • • 

0 0 0 

1923 

XLII 

• • • 

0 0 0 

1924 

II 

• • • 

0 0 0 

1924 

TV 

• • • 

0 0 0 

1924 

XIX 

• • • 

0 0 0 

1925 

IV 

• • • 

0 0 0 

1925 

XII 

• • • 

0 0 0 

1925 

XIX 

• • • 

0 0 0 

1925 

XXVI 

• • • 

0 0 0 

1925 

XXXIX 

• • • 


1926 

III 

• • • 

0 0 0 

1926 

VII 

• • • 

0 0 0 

1926 

XII 

• • • 

0 0 0 

1926 

XVI 

• • • 

0 0 0 

1926 

XXI 

• • • 

0 0 0 

1926 

XXXVIII 

... 

0 0 0 

1927 

XVI 

• •• 

00 0 

1927 

XVII 

• • • 

0 0 0 

1928 

XII 

• • • 

0 0 0 

1929 

II 

• • • 

0 0 0 

1929 

XIX 

• • • 

0 0 0 

1930 

II 

• • • 

0 0 0 

1930 

III 

• • • 

0 0 0 

1930 

XXIV 

• • • 

0 0 0 

1930 

XXX 

• • • 

0 0 0 

1930 

XXXII 

• • • 

0 0 0 

1931 

XVI 

0 0 0 

0 0 0 

1931 

XXIII 

• • • 

0 0 0 

1932 

IX 

• • • 

0 0 0 

1932 

XII 

• • • 

0 0 • 

1932 

XIV 

• • • 

• • • 

1932 

XX 

• • • 

• • • 

1932 

XXII 

• • • 

• • • 

1932 

XXIII 

• • • 

• • • 

1933 

II 

• • • 

• • • 

1933 

XXVII 

• • • 

• •• 

1934 

II 

t • # 

• • • 

1934 

VIII 

• • • 

• • • 

1934 

XIX 

0 0 0 

• • • 

1934 

. XX 

• •• 

00 0 

1934 

XXII 

0 0 0 

0.0 

1934 

XXX 

0 0 0 

0 • • 

1934 

XXXII 

0 0 0 

0 0 0 

1934 

XXXIV 

0 0 0 

000 

1936 

III 

• 00 

0 0 0 

1936 

IV 

• •• 

• 0 • 

1937 

I 

• 00 

• • • 

1937 

XVIII 


• • • 

1937 

XIX 

00 0 

• •• 

1937 

XXV 

• 00 

• • • 

1937 

XXVI 

• 0 0 

• • • 

1938 

IV 

• •0 

• • • 

1938 

V 

000 

0 0 0 

1938 

VIII 

000 

0 00 


Acts— (contd.) 

The Indian Mines Act. 1923a. 

The Indian Boilers Act. 1923. 

The Cantonments (House-Accommodation) 
Act. 1923. 

The Workmen's Compensation Act. 1923. 

The Indian Cotton Cess Act. 1923. 

The Indian Official Secrets Act. 1923. 

The Indian Merchant Shipping Act. 1923 
The Legal Practitioners (Women) Act. 1923. 
The Mussalman Wakf Act 1923. 

The Cantonments Act. 1924. 

The Central Board of Revenue Act. 1924 a . 
The Land Customs Act. 1924 a . 

The Indian Soldiers (Litigation) Act. 1925. 
The Cotton Ginning and Pressing Factories 
Act. 1925. 

The Provident Funds Act. 1925. 

The Indian Carriage of Goods by Sea Act, 
1925. 

The Indian Succession Act. 1925. 

The Government Trading Taxation Act 1926. 
The Indian Naturalization Act, 1926 a . 

The Contempt of Courts Act. 1926 a . 

The Indian Trade Unions Act. 1926. 

The Legal Practitioners (Fees) Act 1926 a . 
The Indian Bar Councils Act. 1926 a . 

The Indian Forest Act. 1927. 

The Indian Lighthouse Act 1927. • 

The Hindu Inheritance (Removal of Disabili¬ 
ties) Act 1928. 

The Hindu Law of Inheritance (Amendment) 
Act. 19293. 

The Child Marriage Restraint Act. 1929. 

The Dangerous Drugs Act. 1930. 

The Indian Sale of Goods Act. 1930. 

The Indian Lac Cess Act. 1930. 

The Hindu Gains of Learning Act. 1930. 

The Mussalman Wakf Validating Act. 1930. 
The Provisional Collection of Taxes Act. 1931. 
The Indian Press (Emergency Powers) Act. 
1931a. 

The Indian Partnership Act, 1932. 

The Foreign Relations Act 1932 1 . 

The Indian Air Force Act. 1932 a 
The Port Haj Committees Act. 1932. 

The Tea Districts Emigrant Labour Act. 1932. 
The Criminal Law Amendment Act. 1932. 
The Children (Pledging of Labour) Act. 1933. 
The Indian Medical Council Act. 1933. 

The Reserve Bank of India Act. 1934. 

The Khaddar (Name Protection) Act. 1934* 
The Indian Dock Labourers Act 1934. 

The Indian Carriage by Air Act 1934. 

The Indian Aircraft Act. 1934. 

The Petroleum Act. 1934. 

The Indian Tariff Act. 1934. 

The Indian Navy (Discipline) Act. 1934 a 
The Parsi Marriage and Divorce Act, 1936. 
The Payment of Wages Act. 1936. 

The Agricultural Produce (Grading ar.a 
Marking) Act. 1937. , 

The Hindu Women’s Rights to Property Act. 
1937 a. 

The Arya Marriage Validation Act. 1937. 

The Federal Court Act. 1937 
The Muslim Personal Law (Shariat) Apnlica- 
tion Act. 1937. 

The Insurance Act. 1938. 

The Manoeuvres. Field Firing and Artillery 
Practice Act. 1938. _ noQfl 

The Indian Tea Control Act. 1938*_ 
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1939 
1939 

1939 

1939 

1939 
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1947 
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1947 

1947 

1947 

1947 

1947 

1947 

1947 
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1948 

1948 

1948 

1948 


XX 

XXIV 

XXVI 

IV 

VIII 

IX 
XIX 


V 

X 

XXIII 
XXVII 

XIX 

XX 

XXI 

XXV 

VII 

XVIII 

XIX 

XXVI 

IX 

I 

X 

XVIII 
IX 

XVU 

XIX 

XX 
XXII 

XXIV 

XXV 
XXVIII 

II 

VII 
XII 

XIV 

XV 

XVI 

XVIII 

XXIV 

XXIX 

XXXI 

XXXII 
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I 

VIII 

IX 
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• •• 


• •• 
• •• 


• •• 
• • • 


• •• 

• •• 
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• •• 


• •• 
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• •• 
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• •• 

• •• 

• •• 
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• M 


m 
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• •• 




XI 


"A” 


Acts— (contd.) 

The Criminal Law Amendment Act. 19 5). 

The Employers’ Liabilitv Act. 1938. 

The Employment of Children Act. 1933. 

The Motor Vehicles Act. 1939. 

The Dissolution of Muslim Marriages Act, 
1939. 

The Standards of Weight Act. 1939*. 

The Coal Mines Safety (Stowing) Act. 1939a. 
The Indian Naval Reserve Forces (Discipline) 
Act. 1939L 

The Trade Marks Act. 1940*. 

The Arbitration Act. 1940. 

The Drugs Act. 1940. 

The Agricultural Produce Cess Act. 1940. 

The Mines Maternity Benefit Act. 1941 a . 

The Professions Tax Limitation Act. 1941. 
The Federal Court Act. 1941 a . 

The Railways (Local Authorities’ Taxation) 
Act. 1941. 

The Coffee Market Expansion Act. 1942. 

The Weekly Holidays Act, 1942. 

The Industrial Statistics Act. 1942®. 

The Federal Court (Supplemental Powers) 
Act. 1942®. 

The Reciprocity Act. 1943. 

The Central Excises and Salt Act. 1944. 

The Indian Coconut Committee Act, 1944. 
The Public Debt Act. 1944. 

The Indian Oilseeds Committee Act. 1946. 
The Protective Duties Act. 1946 a . 

The Hindu Married Women’s Right to Sep- 
rate Residence and Maintenance Act, 1946* 
The Industrial Employment (Standing Orders) 
Act. 1946. 

The Mica Mines Labour Welfare Fund Act, 

1946. 

The Essential Supplies (Temporary Powers) 
Act. 1946®. 

The Delhi Special Police Establishment Act. 
1946 

The Hindu Marriage Disabilities Removal 
Act. 1946®. 

The Prevention of Corruption Act, 1947. 

The Foreign Exchange Regulation Act. 1947. 
The Railways (Transport of Goods) Act, 1947®. 
The Industrial Disputes Act. 1947. 

The Armed Forces (Emergency Duties) Act 

1947. 

The Trading with the Enemy (Continuance 
of Emergency Provisions) Act. 1947. 

The Imports and Exports (Control) Act. 1947. 

The Rubber (Production and Marketing) Act, 
1947. 

The Capital Issues (Continuance of Control) 
Act. 1947. 

The Antiquities (Export Control) Act. 1947. 
The Coal Mines Labour Welfare Fund Act 
1947. 

The United Nations (Security Council) Act. 
1947. 

The United Nations (Privileges and Immuni¬ 
ties) Act 1947. 

The Federal Court (Enlargement of Jurisdic¬ 
tion) Act. 1947. 

The Pharmacy Act 1948. 

The Dock Workers (Regulation of Employ¬ 
ment) Act 1948. 

The Minimum Wages Act, 1948. 

In the citations stands for AIR 
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• • • 
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[The] Merged Stales (Laws) Act. 1949 

_ Short title _ 

Acts—(contd.) 

The Rehabilitation Finance Administration 
Act. 1948. 

The Industrial Finance Corporation Act. 1948. 
The Dentists Act. 1948 . 

The Indian Power Alcohol Act. 1948. 

The Atomic Energy Act. 1948a. 

The Road Transport Corporations Act. 1948*. 
The Employees State Insurance Act. 1948. 
The Census Act. 1948. 

The Indian Matrimonial Causes (War Marri¬ 
ages) Act. 1948. 

The Coal Mines Provident Fund and Bonus 
Schemes Act. 1948. 

The Displaced Persons (Institution of Suits) 
Act. 1948. 

The Mines and Minerals (Regulation and 
Development) Act, 1948. 

The Electricity (Supply) Act. 1948. 

The Central Silk Board Act, 1948. 

The Factories Act. 1948. 

The Banking Companies Act. 1949. 

The Central Tea Board Act. 1949*. 

The Hindu Marriages Validity Act. 1949*. 

The Influx from Pakistan (Control) Act. 1949*. 

The Displaced Persons (Legal Proceedings) 
Act. 1949^, 

The Public Companies (Limitation of Divi¬ 
dends) Act. 1949*. 

The Chartered Accountants Act. 1949. 
ORDINANCES 

The Currency Ordinance. 1940. 

The Essential Services (Maintenance) Ordin¬ 
ance. 1941. 

The Armed Forces (Special Powers) Ordin¬ 
ance. 1942. 

The Criminal Law Amendment Ordinance, 
1944. 

The Post Office National Savings Certificates 
Ordinance. 1944*. 

The International Monetary Fund and Bank 
Ordinance. 1945. 

The Industrial Tribunals Payment of Bonus 
(National Savings Certificates) Ordin¬ 
ance. 1949 b . 

REGULATION 

The Bengal State Prisoners Regulation. 1818. 


[a] These Acts have been repealed now. 

[b] The Act and the Ordinance stand expired now. 

[cl The Acts have been repealed in its application to the Vindhya Pradesh and 
Bhopal regions - See M. P. Second Extension of Laws Act, 1961 (40 of 1961), 
S. 6 and Schedule II (1-2-1962). 


[THE] METAL CORPORATION (NATIONALISATION AND MISCELLANE¬ 
OUS PROVISIONS) ACT. 1976 
(ACT NO. 100 OF 1976) 

[The text of the Act printed here is as on 15-11-1933.] 
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TAKING OVER OF MANAGEMENT OF 
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4. Taking over of management of the 
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ing. 

6. Application of Act 1 of 1956. 
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OF THE METAL CORPORATION 
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STATEMENT OF OBJECTS AND REASONS 


The Meta] Corporation of India Limited, a 
company, had a mining lease in respect of 
zinc-lead deposits in Zawar area in Rajas¬ 
than and owned and lead smelter at Tundoo 
in Bihar. It had undertaken to expand pro¬ 
duction from the Zawar mines and to con¬ 
struct a Z»nc Smelter near Udaipur for pro¬ 
ducing electrolytic grade z»nc and bye pro¬ 
ducts. However, for various reasons, the 
Corporation was not able to complete the 
projects it haa undertaken. The construc¬ 
tion work came to a standstill and the Cor¬ 
poration failed to meet its repayment obliga¬ 
tions to the suppliers of machinery and 
others. 

2. As zinc and lead are essential raw 
materials for the economy of the country 
and are of considerable strategic importance 
to the country, it was necessary in the pub¬ 
lic interest that the project undertaken by 
the Corporation should be completed as soon 
as possible. In the circumstances, for the 
speedy development and expansion of the 
zinc-lead deposits, the undertaking of the 
Metal Corporation of India was acquired by 
the Central Government with effect from 
22nd October, 1965 by a Parliamentary legis¬ 
lation, enacted in 1965. The said Act, hav¬ 
ing been struck down, was replaced by the 
Metal Corporation of India (Acquisition of 
Undertaking) Act. 1966 (36 of 1906). The 
undertaking of the Corporation was later 


vested in the Hindustan Zinc Limited, Udai¬ 
pur, a Government company with effect 
from 10th January. 1966. 

3. Section 10 of the 1966 Act provided for 
payment of compensation for the acquisition 
of the undertaking by the Central Govern¬ 
ment to the Metal Corporation. The princi¬ 
ples for the determination of the amount ol 
the compensation were specified in the Sche¬ 
dule to the Act and it was provided that 
where the amount of the compensation 
could be fixed by agreement, it shall be de¬ 
termined in accordance with such agree¬ 
ment; but where no such agreement could 
be reached, the Central Government shall re¬ 
fer the matter to a one-man Tribunal. The 
amount of compensation could not be deter¬ 
mined by agreement because the Corpora¬ 
tion was engaged for about four years from 

1965 in questioning the vires of 1965 Act in 
the Punjab High Court and the vires of the 

1966 Act first in the Supreme Court and 
then in the Ca'cutta High Court. The Cal¬ 
cutta High Court ultimately dismissed its 
writ petition on 1st April. 1969. 

4. Pursuant to section 10 of the 1966 Act 
efforts were made to determine the amount 
of compensation by mutual agreement. An 
offer of compensation of Ks. 1.98 crores was 
made to the Corporation In April. 1971. As 
there was no response to the offer from the 
Corporation within the time limit specified 
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in the offer, a one-man Tribunal was con¬ 
stituted on 29th November 1971. as provided 
under section 11 of the 1966 Act. 

5. The Tribunal could not commence its 
Pioceedings as. in the meanwhile, some of 
the shareholders of the Corporation filed a 
writ petition in the Calcutta High Court, 
seeking an injunction against the proceed¬ 
ings of the Tribunal. That petition was 
finally dismissed in July. 1972. 

6. Thereafter, the Tribunal, directed the 
Corporation in August. 1972. to file its claim. 
The Corporation, however, wanted inspec¬ 
tion of the records before filing its claim, 
and. after protracted proceedings arising out 
of its pleas, the Corporation ultimately filed 
its claim on 27th April. 1974. claiming Ru¬ 
pees 101 80 crores. The Central Government 
filed a written reply in September. 1974. and 
the Corporation filed its rejoinder in Novem¬ 
ber. 1974. 

7. Thereafter, the issues were to be fram¬ 
ed. but the Corporation wanted inspection 
of records once again and also sought finan¬ 
cial assistance from the Government to pre¬ 
sent its case effectively. This plea of the 
Corporation further delayed the determina¬ 
tion of the amount of compensation Finally. 


on 21st June. 1976. the Corporation went to 
the extent of withdrawing from further par¬ 
ticipation in proceedings before the Tribunal. 

8. The undertaking of the Corporation was 
acquired for the speedy development of the 
zinc-lead deposits. The prolongation of the 
proceedings before the Tribunal by the Cor¬ 
poration continued to leave indeterminate 
the amount of compensation payable, which 
ultimately has to be capitalised. This was 
standing in the way of formulation and exe¬ 
cution of plans for further increase in pro¬ 
duction of these critical metals by the Gov¬ 
ernment company in which the undertaking 
was vested under section 12 of the 1966 Act. 

9. In pursuance of the continued objective 
of increased production of zinc and lead 
metals and to subserve the common good, 
which, for the reasons stated now. necessitat¬ 
ed ending of the uncertainty in regard to 
the amount of compensation payable to the 
Corporation, the Metal Corporation (Na¬ 
tionalisation and Miscellaneous Provisions) 
Ordinance. 1976, was promulgated by the 
President on 2nd August. 1976. 

10. The Bill seeks to replace the said Ordi¬ 
nance.—Gaz of India. 24-8-1976. Pt. II. Sec¬ 
tion 2. Ext., p. 1270. 


[THE] METAL CORPORATION (NATIONALISATION AND 
MISCELLANEOUS PROVISIONS) ACT, 1976 
(ACT NO. 100 OF 1970)" 

[7th September, 1976] 

An Act to provide for the faking over of the management of the undertaking 
of the Metal Corporation, after such undertaking is deemed to have been 
transferred to. and revested in the said Corporation, and for the sub¬ 
sequent acquisition of the undertaking of the Metal Corporation for the 
purpose of enabling the Central Government, in the public interest, to ex¬ 
ploit to the fullest extent possible, the zinc and lead deposits in and 
around Zawar area in the State of Rajasthan and to utilise those minerals 
in such manner as to subserve the common good, and for matters con¬ 
nected therewith or incidental thereto. 

Be it enacted by Parliament in the Twenty-seventh Year of the Republic 
of India as follows:— n 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 24-8-1976, Pt. II, Sec¬ 
tion 2. Ext., p. 1270. 

CHAPTER I 
PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called the 
METAL CORPORATION (NATIONALISATION AND MISCELLANEOUS 
PROVISIONS) ACT. 1976. 


Preamble 

Cases under Act 36 of 1966: 

(1) Acquisition of Company’s smelters, 
other plant and machinery held to be for 
public purpose. A 1970 Cal 15(201 : <3 CalWN 
676. 

(2) Central Government was not inspired 
by any improper or ulterior motwe in ac¬ 
quiring the undertaking under the special 
Act. A 1970 Cal 15(21) : 73 CalWN 676. 

(3) Act providing for acquisition of com- 
pany’s undertaking as one integrated unit 


Absence of provision for payment of com¬ 
pensation as one or other items of assets —- 
Act held not ultra vires Article 31 (2). A 1970 
Cal 15(29 to 31) : 73 CalWN 676. 


(4) "Know how” of mining company is not 
aleable commodity — Absence of provision 
i Act for payment of compensation tor 
know-how” — Act cannot be struck down 
n this ground. A 1970 Cal 15(33) : 73 CalW 
76. 

(5) Act deemed to be in force from 22-10- 
965 — Legislature competent to 
respectively. A 1970 Cal 15(34) : 73 CalWN 

76 . 
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(2) Sections 20 and 21 shall come into force at once and the other pro¬ 
visions of this Act shall be deemed to have come into force on the 22nd day 
of October, 1965. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) ’'appointed day” means the 2nd day of August, 1976; 

(b) "commencement of this Act” means the 22nd day of October, 1965; 

(c) “Metal Corporation” means the Metal Corporation of India Limited, a 
company within the meaning of the Companies Act. 1956, and having its 
registered office at Calcutta: 

(d) "Mineral Concession Rules” means the Mineral Concession Rules, for 
the time being in force, made by the Central Government under the 
Mines and Minerals (Regulation and Development) Act, 1957; 

(e) "notification” means a notification published in the Official Gazette; 

(f) "prescribed” means prescribed by rules made under this Act; 

(g) words and expressions used in this Act and not defined but defined in 
the Companies Act, 1956 have the meanings respectively assigned to 
them in that Act. 

3. "Undertaking" — Meaning of.— For the purposes of this Act, the 
undertaking of the Metal Corporation shall be deemed to include all assets, 
rights, leaseholds (including mining leases if any), powers, authorities and 
privileges and all property, movable and immovable, including lands, build¬ 
ings, works, mines, workshops, projects, smelters, refineries, stores, instru¬ 
ments, machinery, locomotives, automobiles and other vehicles, mined or ex¬ 
tracted zinc or lead ores, concentrates and metals, in process or in stock or in 
transit, cash balances, cash in hand, reserve fund, investments and book debts 
and all other rights and interests in or arising out of, such property as were 
immediately before the date of commencement of this Act in the ownership, 
possession, power or control of the Metal Corporation, whether within or with¬ 
out India, and all books of account, registers, maps, sections, drawings, re¬ 
cords of survey and all other documents of whatever nature relating thereto; 
and shall also be deemed to include all borrowings, liabilities and obligations 
of whatever kind of the Metal Corporation in relation to its undertaking. 

CHAPTER n 

TAKING OVER OF MANAGEMENT OF THE UNDERTAKING OF 

THE METAL CORPORATION 

4. Taking over of management of the undertaking of the Metal Corpora¬ 
tion.— (1) On the commencement of this Act, the Metal Corporation of India 


Section 4 

(1) Employee of Government Company in¬ 
corporated under Companies Act, 1956 — Ter¬ 
mination of his services by Board of Direc¬ 
tors — Writ petition against Union of India 
for wrongful termination — Not maintainable 
— The nationalisation of the undertaking by 
(100 of 1976) Act which came into force dur¬ 
ing the pendency of this petition, did not 
alter true legal position despite Ss. 4 and 
14 (1) thereof 1977 LabIC 1821(1825) : 1977 
WLN 118 (DB)(Raj). 

Cases under Act 36 of 1966: 

(2) Since "know-how” is neither a capital 
asset nor a tangible asset capable of being 
sold, a mining companv which was sought to 
be acquired by the Central Government 
under the Act 36 of 1966, could not claim 
compensation for its "know-how” by reason 
of the compulsory acquisition of the under- 

, tfl Wng. 73 CalWN 676 : A 1970 Cal 15(33). 

(3) Section 10 of Act 36 of 1968 did not 
exonerate Government from liability to pay 


compensation — It imposes additional burden. 
A 1970 Cal 15(33) : 73 CalWN 676. 


(2) Absence of provision in S. 10 of Act 
36 of 1966 to pay interest does not offend 
Article 31 (2) of Constitution — Act not ultra 
vires on that ground. A 1970 Cal 15(33, 34) : 
73 CalWN 676. 

(4) Computation of the value of the land 
in accordance with the principles mentioned 
in para II (a) of the Schedule to the Act was 
for the Tribunal set up by Section 11 of the 
Act 36 of 1966. A 1970 Cal 15 : 73 CalWN 
676. 


(5) Acquisition of mining company — Com¬ 
pensation under Act 36 of 1966 must in¬ 
clude value of minerals lying underground 
A 1970 Cal 15(32) : 73 CalWN 676. 


(6) On facts, held that the company had no 
goodwill — Not entitled to compensation for 

SW Stf 19M - A 18 ™ « 15 
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(Acquisition of Undertaking) Act, 1966, shall stand repealed, and on such re¬ 
peal, the undertaking of the Metal Corporation, which had been transferred 
to, and vested in, the Central Government by virtue of the provisions of sec¬ 
tion 3 of the Act so repealed, and the undertaking of the Metal Corporation 
together with all its properties, assets, liabilities and obligations specified in 
sub-section (1) of section 4 of that Act and such other properties, assets, lia¬ 
bilities and obligations, acquired or incurred, for the purposes of its under¬ 
taking, after the 22nd day of October, 1965, which stood, by virtue of the 
provisions of section 12 of the said Act, transferred to, and vested in, the 
Government company formed in pursuance of the provis : ons of section 12 of 
the Act aforesaid shall, by virtue of Ihe provisions of this Act, be deemed to 
have been retransferred to, and revested in. the Metal Cornoration, and, im¬ 
mediately thereafter, the management of th<> undertaking of th° Metal Cor¬ 
poration shall be deemed to have been transferred to, and vested in the Cen¬ 
tral Government. 

(2) Any contract, whether express or implied, or other arrangement, in 
so far as it relates to the management of the business and affairs of the 
undertaking of the Metal Cornoration, and in force immediately before the 
commencement of this Act, shall be deemed to have terminated on such com¬ 
mencement. 

(3) All persons in charge of the management, including persons holding 
offices as directors, managers or in anv other managerial capacity specified in 
section 197A of the Comoanies Act, 1956, of the Metal Corporation immediate¬ 
ly before the commencement of this Act. shall be deemed to have vacated 
their offices as such on such commencement. 

(4) Notwithstanding anything contained in any other law for the t'me be¬ 
ing in force, no person in respect of whom anv contract of management or 
other arrangement is terminated by reason of the provisions of sub-section (2) 
or who ceases to hold office bv reason of the provisions contained in sub-sec¬ 
tion (3) shall be entitled to claim any compensation for the premature ter¬ 
mination of the contract of management or other arrangement or for the loss 
of office as the case may be. 

5. Appointment of Administrator to take over the management of the 
undertaking.— (1) The Central Government may, as soon as it is convenient 
administratively so to do. appoint with effect from such earlier or later date 
(not being a date earlier than the commencement of th-'s Act), any- person or 
body of persons (including a Government company, whether in existence at 
the commencement of this Act or incorporated thereafter) as the Administra¬ 
tor of the undertaking of the Metal Corporation and the Administrator so ap¬ 
pointed shall carry on the management of such undertaking for and on be¬ 
half of the Central Government. 

(2) On the appointment of the Administrator under sub-section (1), the 
management of the undertaking of the Metal Corporation shall vest in such 
Administrator and all persons in charge of the management of such under¬ 
taking immediately before such appointment shall cease to he in charge of 
such management and shall be bound to deliver to the Administrator all as¬ 
sets, books of account, registers and other documents in their custody relating 
to the undertaking of the Metal Corporation. 

(3) The Central Government may issue such directions (including instruc¬ 
tions as to initiating defending or continuing any legal proceedings before any 
court, tribunal or other authority) to the Administrator as to his powers and 
duties as the Central Government mav deem desirable and the Administra¬ 
tor may also apply to the Central Government at any time for instructions 
as to the manner in which the management of the undertaking of the Metal 
Corporation or in relation to any other matter arising in the course of such 
management, shall be conducted. 

(4) Where any property, the management of which has vested in the Cen¬ 
tral Government under section 4, is in the possession, custody or control of 
any person, such person shall deliver the property to the Central Govern¬ 
ment forthwith. 
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(5) Any person who, at the commencement of this Act, has in his posses¬ 
sion or under his control any books, papers or other documents relating to 
the undertaking of the Metal Corporation shall be liable to account for such 
books, papers and other documents to the Administrator and shall deliver 
them up to the Administrator or to such person as may be authorised by the 
Central Government or the Administrator in this behalf. 

(6) The Metal Corporation shall, within such period as the Central Gov¬ 
ernment may allow in this behalf, furnish to that Government a complete in¬ 
ventory of all the properties and assets (including particulars of book debts 
and investments and belongings) of the Metal Corporation at the commence¬ 
ment of this Act, all liabilities and obligations of the Metal Corporation sub¬ 
sisting at such commencement and also of all agreements entered into by the 
Metal Corporation and in force on such commencement, including agreements, 
whether express or implied, relating to leave, pension, gratuity and other 
terms of service of any officer or other employee of the Metal Corporation 
under which, by virtue of the provisions of this Act, the Central Govern¬ 
ment has, or will have, or may have, liabilities and for this purpose, the Cen¬ 
tral Government shall afford the Metal Corporation all reasonable facilities. 

(7) The Administrator shall hold office during the pleasure of the Cen¬ 
tral Government and shall receive, from the funds of the undertaking of the 
Metal Corporation such remuneration as may be fixed by the Central Govern¬ 
ment. 

6. Application of Act 1 of 1956.— (1) Notwithstanding anything contained 
in the Companies A^t. 1956. or in the memorandum or articles of association 
of the Metal Corporation, so long as the management of the undertaking of 
the Metal Corporation rcma : ns vested in the Central Government.— 

(a) it shall not be lawful for the shareholders of the Metal Corporation or 
any other person to nominate or appoint any person to be a director of 
the Metal Corporation; 

(b) no resolution passed at any meeting of the shareholders of the Metal 
Corporation on or after the commencement of this Act shall be given 
effect to unless approved by the Central Government; 

(c) no proceeding for the winding up of the Metal Corporation or for the 
appointment of liquidator or receiver in respect of the undertaking 
thereof shall lie in any court except with the consent of the Central 
Government. 

9 

(2) Subject to the provisions contained in sub-section (1), and to the 
other provisions contained in this Act and subject to such other exceptions, 
restrictions and limitations, if any, as the Central Government may, by noti¬ 
fication spec ; fy in this behalf, the Companies Act, 1956, shall continue to ap¬ 
ply to the Metal Corporation in the same manner as it applied thereto be¬ 
fore the date of commencement of this Act. 


CHAPTER III 

ACQUISITION OF THE UNDERTAKING OF THE 
METAL CORPORATION 

7. Vesting of the undertaking of the Metal Corporation in the Central 
Government, (l) On the appointed day, the undertaking of the Metal Cor¬ 
poration, and the right, title and interest of the Metal Corporation in relation 
to its undertaking, shall stand transferred to and shall vest absolutely in, the 
Central Government. 


. Subject to the other provisions contained in this Act, all property ir 
eluded in the undertaking of the Metal Corporation which has vested in th 
S™ 31 Government under sub-section (1) shall, by force of such vesting, 1 
“ e f d ® nd dlScha l rged from a °y trusts, obligations, mortgages, charges, lier 
rw™ her “\ cumbranc « 9 a«ecting it, and any attachment, injunction or an 
or of a court ’ tribunal or other authority restricting the use c 

such property in any manner shall be deemed to have been withdrawn. 
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Explanation.— For the removal of doubts, it is hereby declared that the 
mortgagee of any property included in the undertaking of the Metal Corpo¬ 
ration, or any other person holding any charge, lien or other interest in, or 
in relation to. any such property, shall be entitled to claim, in accordance 
with his rights and interests, payment of the mortgage money or other dues, 
in whole or in part, from the Central Government but no such mortgage, 
charge, lien or other interest shall be enforceable against any property 
which has vested in the Central Government. 

(3) Subject to the other provisions contained in this Act, all contracts 
and working arrangements which are subsisting immediately before the ap¬ 
pointed day and affecting the Metal Corporation shall, in so far as they re¬ 
late to the undertaking of the Metal Corporation, cease to have effect or to 
be enforceable against the Metal Corporation or any person who was surety 
or had guaranteed the performance thereof and shall be of as full force and 
effect against or in favour of the Central Government and enforceable as 
fully and effectually as if. instead of the Metal Corporation, the Central Gov¬ 
ernment had been named therein or had been a party thereto. 

(4) Subject to the other provisions conta : ned in this Act, any proceeding 
or cause of action pending or existing immediately before the appointed day 
by or against the Metal Corporation or Central Government or the Govern¬ 
ment company referred to in section 12 of the Metal Corporation of India (Ac- 
ouisition of Undertaking) Act, 1966. in relation to the undertaking of the 
Metal Corporation may. as from that day, he continued and enforced by or 
against the Central Government or the Government company referred to in 
section 9. as it might have been enforced by or against the Metal Corpora¬ 
tion. the Central Government or the Government company, as the case may 
be. if this Act had not been enacted and shall cease to be enforceable by or 
against the Metal Corporation, its surety or guarantor. 


8. Central Government to be the lessee of tli“ State Government. 

(1) Where the right of the Metal Corporation under any mining lease grant¬ 
ed, or deemed to have been granted to it by any Sta’e Government or any 
other person, vest in the Central Government under section 7, the Cen'ral 
Government shall, on and from the date of such vesting, be deemed to have 
become the lessee of such State Government or such other person, as the case 
mav be, in relation to such mine, as if a mining lease in respect of sue 
mine had been granted to the Central Government, and the period of suen 
lease shall he the entire period for which such lease could have been 

ed by the State Government or such other person under the Mineral C - 
cession Rules, and. thereupon all the rights under such mining lease,, nd 
ing surface, under ground and other rights granted to e esse . > . 

deemed to have been transferred to, and vested in, the en r • 

(2) On the expiry of the term of any lease referred to in sub-section (lb 
such lease shall, if To desired by the Central Government be rented by 

the State Government or other person on the same e *7” s , , ^ Metal 

which such lease was held immediately before the appointed ^J.^ i rene v- 
Corporation. for the maximum period for which such lease could be reneu 

ed under the Mineral Concession Rules. 

9. Power of Central Government to direct vesting of the *f^**™° 

the Metal Corporation in a Government company.-( 1 Notunths anding a y 

thing contained in section 7. the Central Governmentmay .if * » 
that a Government company is willing to comp y or jjs complied 

terms and conditions as that Government ,h ’ nk f t Sonand ’ the 

an order in writing, that the undertaking of he Metal Corporation d 

;l , ^?„':Tcre n aV.rr^:rt t e 0 (nr b ei„ 8 . date easier than the ap- 
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the Government company shall, on and from the date of such vesting, be 
deemed to have become the lessee in relation to the mines of which the 
Metal Corporation was the lessee as if a mining lease in respect of such 
mines had been granted to the Government company, and the period of such 
lease shall be the entire period for which such lease could have been grant¬ 
ed under the Mineral Concession Rules; and all the rights and liabilities of 
the Central Government in relation to such mines shall, on and from tho 
date of such vesting, be deemed to have become the rights and liabilities, re-? 
spectively of the Government company, 

(3) The provisions of sub-section (2) of section 8 shall apply to a lease 
which vests in a Government company as they apply to a lease which has 
vested in the Central Government and any reference therein to the Central 
Government shall be construed as a reference to the Government company. 

(4) Any reference hereafter in this Act to the Government company shall 
be construed as a reference to the Government company which is appointed 
as the Administrator under sub-section (1) of section 5, or, as the case may 
be, the Government company referred to in the direction made under sub¬ 
section (1). 

CHAPTER IV 


PAYMENT OF AMOUNTS 


10. Payment of amount for deprivation of management.— For the depri¬ 
vation of the Metal Corporation of the management of its undertaking, there 
shall be given, in cash, to the Metal Corporation by the Central Government, 
an amount, calculated at the rate of rupees eleven lakhs and thirty-nine 
thousand per annum, for the period commencing on the 22nd day of October, 
1965, and ending on the appointed day. 

11. Payment of amount for acquisition of the undertaking.— For the 
transfer to, and vesting in, the Central Government, under section 7, of the 
right, title and interest of the Metal Corporation in relation to its undertak¬ 
ing, there shall be given, in cash, by the Central Government to the Metal 
Corporation, an amount of rupees ope crore and ninety-eight lakhs. 

12. Time of payment.— ( 1 ) The amount determined under section 10, 
and the amount payable under section 11, shall be given by the Central Gov¬ 
ernment to the Metal Corporation before the expiry of a period of three 
months from the appointed day (hereafter referred to as the specified period), 

(2) The amount referred to in sub-section (1) shall, if not paid before the 
expiry of the specified period, carry simple interest at the rate of four per 

■ P er annum for the period commencing on the date of expiry of the spe- 
ci led period and ending on the date on which payment of such amount is 
made by the Central Government to the Metal Corporation: 

Provided that no interest shall run from the date on which the amount 

s 4 ?® re “ to Metal Corporation if the amount so tendered is not ac¬ 
cepted by it. 

CHAPTER V 


management, etc. of the undertaking of 

THE METAL CORPORATION 

direrfL Mona * e 1 men ‘ etc > of the undertaking.— The general superintendence, 
takfni 1 a ? d « managemen t of the affairs and business of the under- 

whS? wl he Corporation, the right, title and interest in relation to 

the Pn, h n * ted m the Central Government under section 7, shall vest in 

Spe 1 ified ™ the Erection made under sub-sec. (1) 
exerdaS Jn thereupon , tl \ e Government company shall be entitled to 
such P° wer s «nd do all such things as the Metal Corporation Is 
authorised to exercise and do in relation to its undertaki ng. P° rauon 13 

"A” In the citation! stands for AIR 

[Vol. 25] 4 A, M. 38 
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CHAPTER VI 


PROVISIONS RELATING TO EMPLOYEES OF THE METAL 

CORPORATION 


14- Provisions relating to employees.— (1) Every officer or other emplo¬ 
yees of the Metal Corporation (except a director or any managerial personnel 
specified in section 197A of the Companies Act, 1956 or any other person en¬ 
titled to manage the whole or a substantial part of the business of the Metal 
Corporation under a special agreement) in the employment of the Metal Cor¬ 
poration immediately before the commencement of this Act shall, in so far 
as such employee is employed in connection with the affairs of the under¬ 
taking of the Metal Corporation, become, as from such commencement, an of¬ 
ficer or other employee, as the case may be, of the Central Government or 
the Government company and shall hold office by the same tenure and at 
the same remuneration and upon the same terms and conditions and with 
the same rights and privileges as to pension, gratuity and other matters as 
he would have held under the Metal Corporation if this Act had not been 
enacted and shall continue to do so until his employment under the Central 
Government or the Government company is duly terminated or until his re¬ 
muneration, terms and conditions are duly altered by the Central Government 
or the Government company: 

Provided that if the alteration so made is not acceptable to any such of¬ 
ficer or other employee his employment shall be terminated by the Central 
Government or the Government company on payment of an amount equival¬ 
ent to— 

(a) three months’ remuneration in the case of permanent employees, and 

(b) one month’s remuneration, in the case of other employees: 


Provided further that nothing in this section shall apply to any officer 
or other employee who has, within thirty days next following the commence¬ 
ment of this Act by notice in writing to the Central Government or the Gov¬ 
ernment company, as the case may be, intimated his intention of not becom¬ 
ing an officer or other employee of the Central Government or the Govern¬ 
ment company. 

(2) Notwithstanding anything contained in the Industrial Disputes Act, 
1947, or in any other law for the time being in force, the transfer of the 
services of any officer or other employee of the Metal Corporation to the Cen¬ 
tral Government or the Government company shall not entitle such officer 
or other employee to any compensation under that Act or other law, and no 
such claim shall be entertained by any court, tribunal or other authonties, 

15. Provident and other funds.— (1) Where the Metal Corporation has 
established a provident, superannuation, welfare or other fund for the bene 
of the persons employed in its undertaking, the monies relatable to the of¬ 
ficers- or other employees whose services have become transferre y 
under this Act to the Central Government or the Government company, shall, 
out of the monies standing, on the appointed day, to the credit of such pro¬ 
vident, superannuation, welfare or other fund stand transferred to, and vest¬ 
ed in, the Central Government or the Government company, as the case may 

(2) The monies which stand transferred, under sub-section (1), to the 
Central Government or the Government company, as the case ma ? * ha 
be dealt with by that Government or Government company in such manner 


as may be prescribed. 


CHAPTER VII 


MISCELLANEOUS 

16. Act to have overriding effect.-The Provisions of this Act shall have 

effect notwithstanding anything inconsistent therewith c ™^ ed { '" L vir _ 
law for the time being in force or in any instrument havmg effedt byr vur 
tue of any law, other than this Act, or in any decree or order of any cour , 

tribunal or other authority. 
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17. Contracts in bad faith may be cancelled or varied.— (1) If the Cen¬ 
tral Government is satisfied after such inquiry as it may think fit that any 
contract or agreement entered into at any time within three years immediate¬ 
ly preceding the commencement of this Act between the Metal Corporation 
or the managing agents of Metal Corporation and any other person, in so far 
as such contract or agreement relates to the undertaking of the Metal Cor¬ 
poration, has been entered into in bad faith or is detrimental to the interests 
of the undertaking of the Metal Corporation, it may make an order cancel¬ 
ling (either unconditionally or subject to such conditions as it may think fit 
to impose) or varying the contract or agreement, and thereafter the contract 
or agreement shall have effect accordingly: 

Provided that no such contract or agreement shall be cancelled or varied 
except after giving to the parties to the contract or agreement a reasonable 
opportunity of being heard. 

(2) Any person aggrieved by an order made under sub-section (1) may 
make an application to the High Court at Delhi for the variation or reversal 
of such order and thereupon such court may confirm, modify or reverse such 
order. 

18. Protection of action taken in good faith.— (1) No suit, prosecution or 
other legal proceeding shall lie against the Central Government or any of¬ 
ficer of that Government or the Administrator or the Government company 
or any officer or other person authorised by that Government or Govern¬ 
ment company for anything which is in good faith done or intended to be 
done under this Act 

(2) No suit or other legal proceeding shall lie against the Central Gov¬ 
ernment or any of its officers or other employees or the Government com¬ 
pany or any officer or other person authorised by that company for any 
damage caused or likely to be caused by anything which is in good faith done 
or intended to be done under this Act. 

19. Delegation of powers.— (1) The Central Government may, by notifi- 
cation, direct that all or any of the powers exercisable by it under this Act, 
other than the power conferred by section 22 may also be exercised by such 
person or persons, as may be specified in the notification. 

(2) Whenever any delegation of power is made under sub-section (1), the 
persons to whom such power has been delegated shall act under the direc¬ 
tion, control and supervision of the Central Government. 

20. Penalties.— Any person who— 

(a) having in his possession, custody or control any property forming part 
of any undertaking of the Metal Corporation wrongfully withholds 
such property from the Central Government or Government company; 


(b) wrongfully obtains possession of, or retains, any property forming part 

ffn th t U f derta u Wng °. f tbe Metal Corporation or wilfully withholds or 
fails to furnish to the Central Government or the Government com- 

^ >eTSOn or bod y ot Persons specified by that Government or 
8X17 do 5 ument relating to such undertak¬ 
er be in his possession, custody or control or fails to del- 

~ ? G ° vemment or the Government company or any 

2 ° f PerS °* nS L spe t cified by that Government or Govern- 

SsSasaS- 

: asisi s 

grossly inaccurate^ 3 reKOnab,e cause *» ba »eve to bo false or 

as *s . 
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been 2 COmpanies - (1) Where an offence under this Act has 

b^n committed by a company, every person who. at the time the offence 

° f> ^ was ^Ponsible to the company for 

£ t° f h he bU f me ^ °u the company ’ as wel1 as 'be company, shall 

against and punJhfd'a^rdiigly 0 ^ 6 " 06 ** Uabl6 t0 be proceeded 

nArJ^r ! Hat nothin ? contained in this sub-section shall render any such 

Ki v,HtK iab t l I 3 " 7 P , J llshmei 5- if he P rov es that the offence was commit¬ 
ted without his_ knowledge or that he had exercised all due diligence to pre- 
\ent the commission of such offence. • 


(-) Notwithstanding anything contained in sub-section (1). where any of- 
fence under tins Act has been committed by a companv and it is proved 

,f., lhe ,f ence has committed with the consent or connivance of. or is 
attnbuable to any neglect on the part of. any director, manacer. secretary 
or o.her o ficer 0 f the company, such director, manager, secretary or other 
officer shall be deemed to be guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Explanation.— For the purposes of this section.— 

(a) "company” means any body corporate and includes a firm or other as¬ 
sociation of individuals; 

(b) "director”, in relation to a firm, means a partner in the firm. 


22. Power to make rules.— (1) The Central Government may, by noti¬ 
fication, make rules for carrying out the provisions of this Act. 

(2 1 In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, name¬ 
ly:— 

(a) the manner in which the monies in any provident or other fund re¬ 
ferred to in sub-section (2) of section 15 shall be dealt with: 

(b) any other matter which is required to be. or may be. prescribed. 

(3) Every rule made by the Central Government under this Act, shall 
be laid, as soon as may be after it is made, before each House of Parliament 
while it is in session for a total period of thirty days which may be com¬ 
prised in one session or in two or more successive sessions and if before the 
expiry of the session immediately following the session or the successive ses¬ 
sions aforesaid both Houses agree in making any modification in the rule or 
both Houses agree that the rule should not be made, the rule shall there¬ 
after have effect only in such modified form or be of no effect, as the case 
may be: so. however, that any such modification or annulment shall be with¬ 
out prejudice to the validity of anything previously done under that rule. 

23. Power to remove difficulties.—If any difficulty arises in giving ef¬ 
fect to the provisions of this Act. the Central Government may. by order, 
not inconsistent with the provisions of this Act. remove the difficulty: 

Provided that no such order shall be made after the expiry of a period 
of two years from the date on which this Act receives the assent of the Pre¬ 
sident. 

24. Abolition of Tribunal, etc.—(1) On the commencement of this Act, 
the Tribunal constituted under sub-section (1) of section 11 of the Metal Cor¬ 
poration of India (Acquisition of Undertaking) Act, 1966, shall stand abo i- 
ed and every proceeding pending before it, every order made by it and every 
appeal or application against any such order, shall stand abated, and. on ?uch 
abatement, the Central Government shall take charge of all records of pro- 
ceed ngs, applications, memoranda, registers and other documents maintained 
by, or in connection with any proceeding before, the Tribunal. 

(2) On the commencement of this Act,— 

(a) everv suit, appeal or other proceeding of whatever nature in relation 
to the affairs or business of the undertaking of the Metal Corporation 
instituted before such commencement, and pending on such rojnmence- 
ment shall not abate, be discontinued or be. in any way. prejudicially 
affected bv reason of anything contained in this Act, but the suit, ap-. 



R97 


[The] Metal Tokens Act, 1889 

peal or other proceeding may be continued, prosecuted and enforced 
by or against the Metal Corporation and not against the Central Gov¬ 
ernment or the Government company; 

(b) every suit, appeal or other proceeding of whatever nature instituted 
after such commencement but before the appointed day, in relation to 
the affa : rs or business of the undertaking of the Metal Corporation, and 
pending on the aopointed day, shall not abate, be discontinued or, in 
any way, be prejudicially affected by reason of anything contained in 
this Act, but such suit, appeal or other proceeding may be continued, 
prosecuted and enforced by or against the Central Government or the 
Government company. 

(3) Anything done, any action taken or any contract entered into by the 
Central Government, Adnrnistrator or the Government company at any time 
during the period commencing on the 22nd day of October, 1965, and ending 
on the appointed day shall be deemed to have been done, taken or entered 
into by the Central Government or, as the case may be, the Government 
company in the due course of management of the undertaking of the Metal 
Corporation. 

25. Repeal of Ordinance 12 of 1976 and saving.— (1) The Metal Corpora¬ 
tion (Nationalisation and Miscellaneous Provisions) Ordinance, 1976 is hereby 
repealed. 

(2) Notwithstanding such repeal anything done or any action taken under 
the said Ordinance shall be deemed to have been done or taken under the 
corresponding provisions of this Act. 


(THE] METAL TOKENS ACT, 1889 
(ACT I OF 1889) 

[The text of the Act printed here is as on 15-11-1983.] 


CONTENTS 


SECTIONS 

1. Title and extent. 

2. Definition. 

3. Prohibition of making by private persona 

of pieces of metal to be used as money. 

4. Penalty for unlawful making, issue or 

possession of such pieces. . 

5. Cognizance of offences under the last 

foregoing section. 


6 . Application of certain of the foregoing 

provisions of this Act to importation o* 
pieces of metal for use as money. 

7. (Repealed.! 

8 . Prohibition of receipt by local authori¬ 

ties and railways as money of metal 
which is not coin. 

9. [Repealed. 1 


STATEMENT OF OBJECTS AND REASONS 


The main object of this Bill is to prohibit 
the manufacture and issue, and restrict the 
circulation, of stamped or unstamped pieces 
of copper such as. during the recent depres¬ 
sion in the value ' of that metal, private 
traders at Jugadri, Gaya, Ludhiana. Beawar 
and other places have befen making and is¬ 
suing m large quantities for use as- money 
The pieces circulate at much above their in- 
trinsie value, and their circulation both de¬ 
prives the tax payers of this country of that 

ACT HOW AFFECTED BY 


profit on coinage of copper which belongs to 
every Government, and perpetuates the cur¬ 
rency of an inconvenient form of coin. 

The other object of the Bill is to suppress 
the manufacture in British India of coins 
resembling or apparently intended - to re¬ 
semble or pass for coins which are legal 
tender or in actual use and circulation in 
any foreign country”—Gaz. of In<j., 1888. 
Pt V. p. 19. 

SUBSEQUENT LEGISLATION 


-Adapted by A.O., 1937, A.L.O., 1950, 2 A.L.O., 1956. 
—Amended by Act 46 of 1962. - ■ 

—Amended In-Bombay,, by - Bom. Act 23 of 1951. 

—Amended in Punjab by. Punj. Act 25 of 1964 .. 

-Extended by Act 20 of 1954, Regns. 6. 7, and II of 1963. 
•’-Repealed in part by Acta-S.of 1898; 10 of 1914,'1 oM938. „ 

_ - 1 COGNATE ACTS AND PROVISIONS 

1 , Bronze 'Coin (Legal Tender) Act, 22 of 1918 

:.?■ CpjnagetA9.V8’0f a.-: ■; f- v ,. aX 7, 
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3. Legal Tender (Inscribed Notes) Ordinance, 59 of 1942. 

4. Currency Ordinance. 4 of 1940 . 

5. Penal Code, I860, Sections 230 to 254. 

6. Reserve Bank of India Act, 2 of 1934 . 


[THE] METAL TOKENS ACT, 1889 
(ACT I OF 1889)* 

(1st February, 1889.] 

An Act for the protection of coinage and other purposes. 

Whereas it is expedient to prohibit the making, or the possession for issue, 
or the issue, by private persons of pieces of metal for use as money; 

And whereas it is also expedient to amend section 28 of the Indian Penal 
Code; 

It is hereby enacted as follows;— 

[a] For Statement of Objects and Reasons, see Gazette of India. 1888, Pt. V, p. 19; 
for Report of the Select Committee, see ibid. Pt. IV, page 3. 

This Act has been extended on and from 30-4-1954 to Angul in the State of 
Orissa, by the Absorbed Areas (Laws) Act. 1954 fXX of 1954). Sections 2 and 3 and 
Schedule III. Angul is now a sub-division of Dhenkanal district in Orissa. 

The Act has now been extended to the Union territories of— 

(1) Dadra and Nagar Haveli by Regn. VI of 1963 (1-7-1965); 

(2) Pondicherry by Regn. VII of 1963 (1-10-1963); and 

(3) Goa, Daman and Diu by Regn. XI of 1963 (1-2-1965). 

1. Title and extent.— ( 1 ) This Act may be called THE METAL TOKENS 
ACT, 1889. 

a [(2) It extends to the whole of India.] b [*] 

b[. . .] 

[a] Substituted for former sub-section (2) by Metal Tokens (Amendment) Act, 1962 
(46 of 1962). Section 2 (29-11-1962). 

[b] Word "and" at the end of former sub-sec. (2) and sub-sec. (3) repealed by Act 
10 of 1914, S. 3 and Sch. II. 

■[2. Definition.— In this Act, "issue” means to put a piece of metal into 
circulation for the first time for use as money in India, such piece having been 
made in contravention of this Act or brought into India by sea or by land in 
contravention of any notification for the time being in force under section 19 
of the Sea Customs Act, 1878.] 

[a] Substituted for former section 2 by Act 46 of 1962, section 3 (29-11-1962). 

3. Prohibition of making by private persons of pieces of metal to be used 
as money.— No piece of copper or bronze or of any other metal or mixed 
metal, which, whether stamped or unstamped, is intended to be used as money, 
shall be made except by the authority of the “[Central Government], 

[a] Substituted for the words "Governor General in Council", by A.O., 1937 

4. Penalty for unlawful making, issue or possession of such pieces.— (1) 
In either of the following cases, namely;— 

(a) if any person makes in contravention of the last foregoing section, or 
issues or attempts to issue, any such piece as is mentioned in that sec¬ 
tion, 

(b) if, after the expiration of three months from the commencement of th’s 
Act, any person has in his possession, custody or control any such piece 
as is mentioned in the last foregoing section, with intent to issue the 
piece, 

the person shall be punished,— 

(i) if he has not been previously convicted under this section, with im¬ 

prisonment which may extend to one year, or with fine, or with both, 

(ii) if he has been previously convicted under this section, with imprison¬ 
ment which may extend to three years, or with fine, or with both. 

(2) If any person is convicted of an offence under sub-section (1), he shall. 
In addition to any other punishment to which he may be sentenced, forfeit all 



[The] Metal Tokens Act, 1889 t Ss 5 ' 9 ] 599 

such nieces as aforesaid, and all instruments and materials for the making of 
such pieces, which may have been found in his possession, custody or control. 

HI If in the trial of any such offence the question arises whether any 
niece of metal or mixed metal was intended to be used or to be issued for 
Se as money, the burden of proving that the piece was not intended to be so 
used or issued shall lie on the accused person. 


5 Cognizance of offences under the last foregoing section.— (1) The off¬ 
ence of making, in contravention of section 3, any such piece as is mentioned 
in that section shall be a cognizable offence. 


(2) Notwithstanding anything in the Code of Criminal Procedure, 1882, no 
other offence punishable under section 4 shall be a cognizable offence, or be¬ 
yond the limits of a presidency-town be taken cognizance of by any Magis¬ 
trate, except a District Magistrate or Sub-Divisional Magistrate, without the 
previous sanction of the District Magistrate or Sub-Divisional Magistrate. 


STATE AMENDMENTS 


Gujarat: 

Same as in Maharashtra—Bom. Act 23 of 1951 and Central Act II of I960, Sec¬ 
tion 87. 

Maharashtra: 

In sub-section (2), omit the words "except a District or Sub-Divisional Magis¬ 
trate’’—Bom. Act XXIII of 1951, Schedule, Part II (1-7-1953): Maha. A.L.O., 1960. 


Punjab: >( 

In sub-section (2) of Section 5, words "beyond the limits of a Presidency Town 
and "except a District Magistrate or Sub-Divisional Magistrate’’, omitted.—Punj. Act 
25 of 1964, Section 2 and Schedule, Part II (2-10-1964). 

6 . Application of certain of the foregoing provisions of this Act to impor¬ 
tation of pieces of metal for use as money.— If at any time the a [Central Gov¬ 
ernment] sees fit, by notification under section 19 of the Sea Customs Act, 
1878, to prohibit or restrict the bringing by sea or by land into b [India] of any 
such pieces of metal as are mentioned in section 3, it may by the notification 
direct that any person contravening the prohibition or restriction shall be 
liable to the punishment to which he would be liable if he were convicted 
under this Act of making such pieces in b [India], instead of to the penalty 
mentioned in section 167 of the Sea Customs Act, 1878, and that the provisions 
of sub-section (3) of section 4 and sub-section (1) of section 5, or of either 
sub-section, in relation to the offence of making such pieces shall, notwith¬ 
standing anything in the Sea Customs Act, 1878, apply, so far as they can be 
made applicable, to the offence of contravening the prohibition or restriction 
notified under section 19 of that Act. 

[a] Substituted for the words "Governor General In Council’’ by A.O., 1937. 

[b] Substituted for the words "the said territories” by the Metal Tokens (Amend¬ 
ment) Act, 1982 (46 of 1962), Section 4 (29-11-1902). 

7. Addition to section 98, Act X of 1882.—[Repealed by the Code of Crf- 
' minal Procedure, 1898 (V of 1898).] 

8. Prohibition of receipt by local authorities and railways as money of 
metal which is not coin.— (1) No piece of metal which is not coin as defined 
in the Indian Penal Code shall be received as money by or on behalf of any 
railway-administration or local authority. 

(2) If any person on behalf of a railway-administration, or on behalf of a 
local authority, or on behalf of the lessee of the collection of any toll or 
other impost leviable by a railway-administration or local authority, receives 
as money any piece of metal which is not such coin as aforesaid, he shall he 
punished with fine which may extend to ten rupees. 

9. Amendment of section 28 of the Indian Penal Cods.*—[Repealed by the 
Repealing AoJ, 1£38 of 1938), Section 2 and Sohedul®,] 
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[THE] METRO RAILWAYS (CONSTRUCTION OF WORKS) ACT, 1978 

(ACT No. 33 of 1978) 

[The text of the Act printed herein is as on 15-11-1983.] 
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THE SCHEDULE 

STATEMENT OF OBJECTS AND REASONS 


To meet the inadequacies of the existing 
surface transport system and the ever increa¬ 
sing demand of urban commuter traffic in Cal¬ 
cutta the idea of introducing the mass rapid 
transit system, popularly known as metro 
railway has been considered to be the only 
solution, and, accordingly, the construction 
work has been started. 

The methods of construction of an under¬ 
ground metro railway are by cut and cover or 
by burrowing tunnels. The metro alignment 
will pass mainly under public roads although, 
in some portion, the alignment will pass 
under private properties. Stations and other 
ancillary works connected with the construc¬ 
tion of the metro railway will be located. 


in public streets or in road side private pre¬ 
mises. The execution of the project in the 
affected zones necessarily entails road diver¬ 
sions, closure of all vehicular and 
pedestrian traffic, and diversion and 
re-location in a planned manner of 
various public utility services maintained by 
sundry authorities. Building and re-building 
operations in the proximate vicinity of a 

metro railway are also required to be regulat¬ 
ed so that such activities do not jeopardise or 
endanger the metro railway, tunnels, align¬ 
ments and other allied installations. Further¬ 
more, in constructing the metro railway, 
whether by tunnelling or by the cut and 
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cover method, it may be that a 
amount of ground settlement occurs requiring, 
in particular cases, underpinning or 
strengthening of certain old and dilapidated 
buildings or, in extreme cases, compulsory 
evacuation of people from the affected build¬ 
ings for a temporary period. 

Under section 7 of the Indian Railways Act, 
1890 . no railway construction is permissible 
in case of immoveable property not belong¬ 
ing to the railway administration unless the 
same is acquired under the law for the time 
being in force for acquisition of land. Al¬ 
though land can be acquired outright for con¬ 
struction of the metro railway and other inci¬ 
dental works under the Land Acquisition Act, 
1894, the procedure for such acquisition is 
long-drawn and costly. Since the metro align¬ 
ment will pass mainly under public land and 
at places under private properties, acquisi¬ 
tion of mere right of user in the land, building, 
street, road or passage would mostly be suffi¬ 
cient for the purpose of construction of the 
metro railway or other works connected there¬ 
with without acquiring greater interest in 
6ueh land, building, etc. Further, from the 
initiation of the land acauisition proceedings 
right up to their culmination by taking of 
possession, the whole process involves a time 
consuming and long-drawn procedure which 
does not seem to afford or ensure quick com¬ 
pletion of acquisition. 

The present Bill confers necessary enabling 
powers on the Central Government for carry¬ 
ing out the aforesaid purposes. The Bill pro¬ 
vides a speedy and adequate procedure for 
the acquisition of land, buildings, streets, 
roads or passage or the ri»ht of user in, or 
jne right in the nature of easement on, such 
building, land, etc., by the Central Govern- 

™"V°the exclusion of the Land Acquisition 
ACl, 1894. 

P rovrision has been made for the 
consideration of any objection that may be 

P a „®. bjr an ^ person intere s«ed in the land. 

ding road, street, etc., and for payment 
or an amount for the aforesaid acquisition. 

The other main features of the Bill are— 

Tail a PP? intn J en t Of a commissioner of metro 

th« ma, for V? e P ur P° se of the inspection of 
the metro railway and for such other duties 

Jn P J rs as ma v be Imposed or conferred 

aiding of Advis0r y Boards for 
In the l"i adviS , in , g the Central Government 
tinn i er and co-ordina- 

raUway- P anS 0,6 development of metro 


(hi)i appointment of competent authorities 
rI»f rb i! ra . tors for settling disputes as may be 
,®vf r ^d to such authorities or arbitrators 
unaer the provisions of the Bill. 

„ Proposed Bill seeks to achieve the 

Pt ifo2 b . j . ects '~ See Gaz ‘ of Indla - 12-5-1978, 

Pt - “-section 2, Ext., p. 591. 

Amending A ct 41 0 f 1982:— The Metro 

w a ,f y fJS° n . S,ruction of Works > Act, 1978 
was enacted to provide for construction of 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
—Amended by Act 41 of 1982. 


a network of a mass rapid transit system, 
popularly known as metro railway, in met¬ 
ropolitan cities, and for enabling powers for 
acquisition of property and taking other 
measures for execution of such projects 
speedily. Keeping in view the experience 
gained in the working of the Act during the 
last few years, it is considered necessary to 
amend the Act so as to better achieve the 
purposes thereof. 

2. The more important amendments 
which are proposed to be made are the fol¬ 
lowing :— 

(a) The jurisdiction vested by the Act in 
the arbitrator appointed under section 16 of 
the Act is in substance jurisdiction of an 
appellate nature. It is therefore proposed to 
provide for an appellate authority in place 
of the arbitrator and make the necessary 
incidental and consequential changes. 

(b) It is also proposed to specify that only 
persons who are holding or who have held 
a judicial office not lower in rank than that 
of a subordinate judge may be appointed 
as competent authorities under the Act. 
Likewise it is also proposed to specify that 
only persons who are holding or who have 
held a judicial office not lower in rank than 
that of a district judge can be considered for 
appointment as the appellate authority. 

(c) The existing procedure of acquisi¬ 
tion of property is being modified to make 
it more speedy and fair by permitting a 
person interested to appear before the com¬ 
petent authority through an agent also and 
to file his objections within a period of 
twenty-one days of the publication of the 
substance of notice under section 7; by re¬ 
quiring the competent authority to invite 
claims of persons interested by public notice 
and to take possession of the property ac¬ 
quired only after the amount payable there¬ 
for is deposited by the Central Government, 
within the time fixed by the competent 
authority; and by making the orders of the 
competent authority or the appellate auth¬ 
ority determining any amount under the Act, 
enforceable as a decree of a Civil Court 

(d) Section 19 of the Act relating to 
powers of the metro railway administration 
is being amended to spell out expressly that 
the powers under the section can be exer¬ 
cised by the administration for discharging 
its functions under section 18 of the Act. The 
section is also being amended to confer on 
the administration the power to temporarily 
close any street road, cable, etc. 

(e) For ensuring the safety of any metro 
railway or for facilitating the construc¬ 
tion thereof, the Central Government has 
powers under section 21 of the Act to prohi¬ 
bit or regulate construction of buildings or 
any work of development up to a distance of 
ten meters on either side of the metro align¬ 
ment. This limit of ten meters is being in. 
creased to twenty-meters. 

3. The Bill seeks to achieve the above ob¬ 
jects.—See Gaz of India, 22-12-1981. Pt II- 
section 2, Ext., p. 970. 


'A” in the citations stands tor AIR 
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[THE] "METRO RAH,WAYS (CONSTRUCTION OF WORKS) ACT. 1978 

[Act No. 33 of 1978]* 

A ° fh* t0 f n>Vl ?! f ° r . the construction of works relating tl metro raUwjy/ta 
the metropolitan cities and for matters connected therewith. 

India B L i fo^ws e l by Padiament in the Twenty-ninth Year of the Republic of 

[a J ^ ta ' ement of 0b j ect s and Reasons, see Gaz. of India; 12-5-1978, Part II, 
2 , Ext. p. 591. 

* CHAPTER I 

PRELIMINARY 

1. Short title, commencement and application.— (1) This Act mav be cal¬ 
led THE METRO RAILWAYS (CONSTRUCTION OF WORKS) ACT, 1978. 

. s *?all come int o f orce on such date 3 as the Central Government may 

by notification in the Official Gazette, appoint. 

(3) It applies in the first instance to the metropolitan city of Calcutta; and 
the Central Government may, by notification in the Official Gazette, declare 
that this Act shall also apply to such other metropolitan city and with effect 
from such date as may be specified in that notification and thereupon the pro- 
visions of this Act shall apply to that city accordingly. 

[a] Act came in force on 1-2-1979 — See S O. 412 dt. 20-1-1979, Gazetle of India, 
3-2-1979, Pt. II, S. 3 (ii), p. 34a 


2. Definitions.— (1) In this Act, unless the context otherwise requires.— 

(a) "Advisory Board” means the Advisory Board constituted under sec¬ 
tion 4; 

(b) “[Appellate authority] means the ^appellate authority] appointed under 
section 16; 

[a] Substituted for the word 'arbitrator', by the Metro Railways (Construction of 
Works) Amendment Act, 1982 (41 of 1982), S. 2 (15-5-1983). 

(c) "building” means a house, outhouse, stable, latrine, urinal, shed, hut or 
wall or any other structure or erection whether of masonry bricks, wood, 
mud, metal, or any other material or any part of a building, but does 
not include a plant or machinery installed in a building or any part 
thereof or ,any portable shelter; 

(d) ’ commissioner” means a commissioner of metro railway appointed under 
section 27; 

*[(e) "competent authority” means the competent authority appointed under 
section 16;] 

[a] Substituted by the Metro Railways (Construction of Works) Amendment Act, 
1982 (41 of 1982), S. 3 (15-5-1983). 

(f) "development” with its grammatical variations means the carrying out 

of building, engineering, mining or other operations in, on, over or under 
land or the making of any material change in any building or land or 
planting of any tree on land .and includes re-development; 

(g) "land" includes any right or interest in land; 

(h) “metro alignment", in relation to any metropolitan city, means such 
alignment of the metro railway as is specified in the Schedule under 
that city and includes the metro railway; 

(i) "metro railways” means a metro railway or any portion thereof for the 

public carriage of passengers, animals or goods and includes,— 

(a) all land within the boundary marks indicating the limits of the land 
appurtenant to a metro railway. 

(b) all lines of rails, sidings, yards or branches worked over for the pur¬ 
poses of, or in connection with, a metro railway, 

(c) all stations, offices ventilation shaft* and ducts, warehouses, work¬ 
shops, manufactories, fixed plants and machineries, sheds, depots 
and other works constructed for the purpose of, or m connection 
with, a metro r^ilwayj 
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(j) "metro railway administration”, in relation to any metro railway, means 

the General Manager of that metro railway; 

(k) "metropolitan city” means the Metropolitan city of Bombay, Calcutta, 
Delhi or Madras; 

(l) "metropolitan city of Bombay” means the area covered by Greater Bom¬ 

bay as defined in the Bombay Municipal Corporation Act, 1888; 

(m) ' metropolitan city of Calcutta” means the area described under the 
heading "1. Calcutta Metropolitan District” in the Schedule to the 
Calcutta Metropolitan Planning Area (Use and Development of Land) 
Control Act, 1965; 

(n) ’ "metropolitan city of Delhi” means the entire area of the Union territory 

of Delhi; | 

(o) "metropolitan city of Madras” means the area covered by the City of 
Madras as defined in the Madras City Municipal Act, 1919; 

(p) "prescribed” me.ans prescribed by rules made under this Act; 

(q) "rolling stock” includes locomotives, engines, carriages (whether power¬ 
ed or not), wagons, trollies and vehicles of all kinds moving or intended 
to move on rails; 

(r) "to erect”, in relation to any building, includes— 

(i) any material alteration or enlargement of such building, 

(ii) conversion, by structural alteration, into a place for human habitation 
of such building not originally constructed for human habitation. 

(iii) conversion into more than one place for human habitation of such 
building originally constructed as one such place, 

(iv) conversion of two or more places of human habitation in such build¬ 
ing into a greater number of such places. 

(v) such alteration of such building as would alter the drainage or sani¬ 
tary arrangements therein or would materially affect its security, and 

(vi) the addition of any rooms in such building. 

(2) All other words and expressions used herein and not defined but de¬ 
fined in the Indian Railways Act, 1890, shall have the meanings, respectively, 
assigned to them in that Act. 

CHAPTER H 


METRO RAILWAY ADMINISTRATION 


3 ’ General Manager.— The Central Government may, for the purposes of 
this Act, appoint a General Manager for every metro railway. 

4. Constitution of Advisory Board.— (1) The Central Government may 
constitute an Advisory Board for every metro railway for the purpose of 
assisting or advising that Government on— 

(a) the formulation and co-ordination of plans for the development of metro 
railway and its expansion; 

(b) the financing and execution of any project for the construction of the 

metro railway; ( 

(c) such other matters as may be referred to it for carrying out the purposes 
of this Act and in particular for the purpose of ensuring that the func¬ 
tions of the metro railway administration are exercised with due regard 
to the circumstances or conditions prevailing in, and requirements of, 
the metropolitan city. 

(2) The Advisory Board shall consist of such number of members (being 

to 1 fjL? Govr^f 1 not ex '" ding ™ e “ may be ° ppoiiited 10 u by 


The Centra 1 Government shall appoint one of the members of the Ad- 
wsory Board as its Chairman, 

Jft?* Ce, } tral Government shall publish in the Official Gazette the names 
or all the members of the Advisory Board and the Chairman thereof. 

■ervi^nrik* Adv j. sory Board shall meet at such times and places and shall ob- 
tejgesuch procedure in regard to the transaction of its business as may be pre? 
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m*y ( be p^sSibJd” ° f the AdviS ° ry B ° ard sha " hold offite f0r s,lch term as 

mittL ^™ n j ttce »— (D The Advisory Bcxird may constitute as many com- 

whol.v of hf emS neCeSSary consisting wholly of members of such Board or 

nprsin / ^ ther P ersons or P artl y of members of the Board and partly of other 
persons for such purposes as it may think fit. y 

(2) Every committee constituted under sub-section (1) shall meet at such 

o'nts h?.sini aCeS and Sh S" observ f s . uch Procedure in regard to the transaction 
oi its business as may be prescribed. 

m Tl, 7* sh A al ! be P a i d to the members of the committee who are not 
7 i he Advis °ry Board, such fees and allowances for attendance at the 
meetings of the committee and such travelling allowances as may be prescribed. 


CHAPTER in 

ACQUISITION 

6 . Power to acquire land, etc.— Where it appears to a metro railway 
administration that for the construction of any metro railway or any other 
work connected therewith— 

(a) any land, building, street, road or passage, or 

(b) any right of user, or any right in the nature of easement, therein, 

is required for such construction or work, it shall apply to Central Government 
in such form as may be prescribed for acquiring such land, building, street, 
road or passage or such right of user or easement. 

7. Publication of notification for acquisition.— (1) On receipt of an ap¬ 
plication under section 6, the Central Government, after being satisfied that 
the requirement mentioned therein is for a public purpose, may, by notification 
in the Official Gazette, declare its intention to acquire the land, building, street, 
ro3d or passage, or the right of user, or the right in the nature of easement, 
therein referred to in the application. 

(2) Every notification under sub-section (1) shall give a brief description 
of the land, building, street, road or passage. 

(3) The competent authority shall cause the substance of the notification 
to be published in such places and in such manner as may be prescribed. 

8. Power to enter for survey, etc.— On the issue of a notification under 
sub-section (1) of section 7, it shall be lawful for the metro railway administra¬ 
tion or any officer or other employee of the metro railway. 

(a) to enter upon and survey and take level of the land, building, street, 
road or passage specified in the notification; 

(b) to dig or bore into the sub-soil; ' 

(c) to set out the intended work; 

(d) to mark such levels, boundaries or lines by placing marks and cutting 
trenches; 

(e) to do all other acts necessary to ascertain whether the metro railway 
can be laid upon or under the land, building, street, road or passage- as 
the oase may be : 

Provided that while exercising any power under this section the metro 
railway administration or such officer or other employee shall cause as little 
damage or injury as possible to such land, buUdings, street, road or passage, 
es the case may be. 

9. Hearing of objection.— (1) Any person interested in the land, build¬ 
ing, street, road or passage may, within twenty-one days from the I date ol 
publication under sub-section (3) of section 7 of the substance of the no 1 ica- 
tion under sub-section (1) of that section] object to the construction of the 
metro railway or any other work connected therewith upon or under the land,, 
building, street, roed or passage, as the case may be. 

b [Explanation- For the purposes of this sub-section, where 
of the notification under sub-section (1) of section 7 is published on different - 
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dates at different peaces, the last of such dates shall be deemed to be the date 
on which substance of the notification has been published. | 

(2) Every objection under sub-section (1) shall bo made to the competent 

authority in writing and shall set out the grounds thereof and the competent 
authority shall give the objector an opportunity of being heard, either in per¬ 
son or c [by an agent or] by a legal practitioner, and may, after hearing all 
such objections ,and after making such further enquiry, if any. as the com¬ 
petent authority thinks necessary, by order, either allow or disallow the ob¬ 
jections, ' 

Explanation.— For the purposes of this sub-section "legal practitioner” has 
the same meaning as in clause (i) of sub-section (1) of section 2 of the Advocates 
Act. 1961. 

(3) Any order made by the competent authority under sub-section (2) shall 
be final. 

[a] Substituted for the words, brackets and figures "date of publication of the 
notification under sub-section (1) of section 7” by the Metro Railways (Con¬ 
struction of Works) Amendment Act, 1982 (41 of 1982), S. 4 (a) (i) (15-5-1983). 

[b] Inserted ibid. S. 4 (a) (li) (15-5-1983). 

[c] Inserted Ibid, S. 4 (b) (15-5-1983). 

10 . Declaration of acquisition.— (1) Where no objection under sub-sec¬ 
tion (1) of section 9 has been made to the competent authority within the 
period specified therein or where the competent authority has disallowed the 
objection under sub-section (2) of that section, the competent .authority shall, 
as soon as may be, submit a report accordingly to the Central Government and 
on receipt of such report, the Central Government shall declare, by notification 
in the Official Gazette, that the land, building, street, road or passage, or the 
right of user, or the right in the nature of easement, therein for laying the 
metro railway should be acquired. | 

(2) On the publication of the declaration under sub-section (1), the land, 
building, street, road or passage, or the right of user, or the right in the nature 
of easement, therein shall vest absolutely in the Central Government free from 
all encumbrances. 

(3) Where in respect of any land, building, street, road or passage a noti¬ 
fication h,as been published under sub-section (1) of section 7 either for its ac¬ 
quisition or for the acquisition of the right of user, or any right in the nature 
of easement, therein, but no declaration under this section has been published 
within a period of one year from the date of publication of that notification, 
the said notification shall cease to have any effect. 

(4) A declaration made by the Central Government under sub-section (1) 
shall not be called in question in any court or by any other authority. 


11 ‘ , P ® wer t0 <akc possession of acquired land, etc.— (1) a [Where any 
land, building, street, road or passage has vested under sub-section (2) of sec¬ 
tion 10 and the amount determined by the competent authority under sec. 13 
with respect to such land, building, street, road or passage has been deposited 
under sub-sec. (1) of section 14, with the competent authority by the Central 
Government] the competent authority may by notice in writing direct the 
owrier as well as any other person who may be in possession of such land, 
uilding, street, road or passage to surrender or deliver possession thereof to 
the competent authority or any person duly authorised by it in this behalf 
within sixty days of the service of the notice. 

(2) If any person refuses or fails to comply with any direction made under 
sub-section ( 1 ), the competent authority shall apply,— 


(a) in the case of any land, building, street, road or passage situated in any 
area falling within the Presidency-town of Bombay, Calcutta or Madras, 
to the Commissioner of Police. 

(b) in the case of eny land, building, street, road or passage situated in any 

E ! tha ? the a ~ a referred to in clause (a), to the Executive 
Magistrate, and such Commissioner or Magistrate, as the case may be, 
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shall enforce the surrender of the land, building, street, road or passage 
to the competent authority or to the person duly authorised by it ? 8 

[a] Substituted for the words, brackets and figures "Subject to the Provisions of 
Section 14, where any land, building, street, road or passage has vested under 

f^ p Se , Ct ‘ 0n f ^ ° f Section 10 ” b y the Metro Railways (Construction of Works) 
Amendment Act, 1982 (41 of 1982), S. 5 (15-5-1983). 

r ^‘ ght t0 Cnter in< ° the land wheie right of useT > etc -» vested in the 
Central Government.— Where the right of user in, or any right in the nature 

rentier ° n ’ ^ ’ bui,ding ’ street - road or passage has vested in the 

Central Covernment under section 10, it shall be lawful for the metro railway 

administration or any officer or other employee of the Central Government to 
enter and do any other act necessary upon the land, building, street, road or 
passage for carrying out the construction of the metro railway or any other 
work connected therewith. 


a 12 ' determination of amount payable for acquisition.— (1) Where any 
land, d turning, street, road or passage is acquired under this Act, there shall be 
paid an amount which shall be determined a Iby an order of the competent 
authority.] * 

(2) Where the right of user in, or any right in the nature of an easement 
on, any land, building, street, ro.ad or passage is acquired under this Act, there 
shall be paid an amount to the owner and any other person whose right of 
enjoyment in that land, building, street, road or passage has been affected in 
any m,anner whatsoever by reason of such acquisition an amount calculated 
at ten per cent, of the amount determined under sub-section (1) for that land, 
building, street, road or passage. 

D [(2A) Before proceeding to determine the amount under sub-section (1) 
or sub-section (2), the competent authority shall give a public notice published 
in the prescribed manner inviting claims from all persons interested in the 
land, building, street, ro.ad or passage, or the right of user or the right in the 
nature of easement therein to be acquired. 

(2B) Such notice shall state the particulars of the land, building, street, road 
or passage acquired, or the right of user or the right in the nature of easement 
therein acquired and shall require all persons interested in such land, building, 
street, road or passage or right of user or right in the nature of easement there¬ 
in, to appear in person, or by an agent or by a legal practitioner referred to 
in sub-section (2) of section 9, before the competent authority, at a time and 
place therein mentioned (such time not being earlier than fifteen days after 
the date of the publication of the notice) and to state the nature of their re¬ 
spective interests in such, land, building, street, road or passage or right of 
user or right in the nature of easement therein.] 

(3) If the amount determined by the competent authority under sub-sec¬ 
tion (1) or sub-section (2) is not acceptable to either of the parties the amount 
shall, c Ion an appeal preferred by either of the parties to the appellate auth¬ 
ority, within a period of sixty days from the date of the order appealed 
against, be determined by an order of the appellate authority.] 

(4) The competent authority or the d [appellate authority] while determin¬ 
ing the amount under sub-section (1) or sub-section (3), as the case may be, 
shall lake into consideration— 

(a) the market value of the land, building, street, road or passage on the 
dale of publication of the notification under section 7; 

(b) the damage, if any, sustained by the person interested at the time of 
taking possession of the land, by reason of the severing of such land 
from other land; 

(c) the damage, if any, sustained by the person interested ,at the time of 

taking possession of the land, building, street, road or passage by reason 
of the acquisition injuriously affecting his other immovable property in 
any other manner, or his earnings; 

(d) if, in consequence of the acquisition of the land, building, street road or 
passage, the person interested is compelled to change his residence or 
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place of business, the reasonable expenses, if any, Incidental to such 

change. 1 

fal Substituted for the words "by the Competent authority”, by. the Metro Rail- 

1 ways (Construction of Works) Amendment Act, 1982 (41 of 1982), 9. 6 (a) 
(15-5-1983). 

[b] Inserted ibid, S. 6 (b) (15-S-1983). 

[c] Substituted for the words “on an application by either of the parties, to the 
arbitrator, be determined by the arbitrator” ibid, S. 6 (c) (15-5-1983). 

[d] Substituted for the word ’arbitrator’, ibid, S. 2 (15-5-1983). 

14. Deposit and payment of amount.— (1) The amount determined a [* * *] 
under sec. 13 shall be deposited by the Central Government in such manner as 
may be prescribed with the competent authority b Cwithin such time as may be 
fixed by that authority]. 

(2) As soon as may be after the amount has been deposited under sub¬ 
section (1), the competent authority shall on behalf of the Central Govern¬ 
ment pay the amount to the person or persons entitled thereto. 

c [Provided that where an appeal has been or is likely to be preferred 
under section 13 against the order by which such amount was determined end 
the competent authority is satisfied for reasons to be recorded in writing that 
it is necessary or expedient so to do, he may by order in writing— 

(a) require the person claiming payment of such amount to furnish as a 
condition of receiving such payment, such security as may be specified 
in the order; or 

(b) if such person fails to furnish such security, withhold the payment of 
the whole or any part of such amount for such period as may be speci¬ 
fied in the order.] 

(3) Where several persons claim to be interested in the amount deposited 
under sub-section (1), the competent authority shall determine the persons who 
in its opinion are entitled to receive the amount payable to each of them. 

(4) If any dispute arises as to the apportionment of the amount or ,any 
part thereof or to any person to whom the same or any part thereof is pay¬ 
able, the competent authority shall refer the dispute to the decision of the 
principal civil court of original jurisdiction within the limits of whose juris¬ 
diction the iand, building, street, road or passage is situated. 

(5) Where the amount determined under section 13 by the d [appellate au¬ 
thority] is in excess of the amount determined by the competent authority, 
the ‘’[appellate authority] may award interest at six per cent per annum on 
such excess amount from the date of taking possession under section 11 till the 
date of the actual deposit thereof. 

(6) Where the .amount determined by the ‘’{appellate authority] is in ex¬ 
cess of the amount determined by the competent authority the excess amount 
together with interest, if any, awarded under sub-section (5) shall be deposited 
by the Central Government in such manner as may be prescribed with the 
competent authority and the provisions of sub-sections (2) to (4) shall apply 
to such deposit. 

[a] Words “by the competent authority* omitted by the Metro 'Railways (Con¬ 
struction of Works) Amendment Act, 1982 (41 of 1982), S. 7 (a) (l) (15-5-1983). 

[b] Substituted for the words “before taking possession of the land, building, street, 
road or passage” ibid, S. 7 (a) (U) (15-5-1983). 

Lc] Added ibid, S. 7 (b) (15-5-1983). 

[d] Substituted for the word “arbitrator" ibid, S. 2 (15-5-198S). 

15. Competent authority to have certain powers of civil court.— The 
competent authority shall have, for the purposes of this Act, ell the powers of 
a avil court while trying a suit under the Code of Civil Procedure, 1908, in 
respect of the following matters, namely;— 

(a) summoning and enforcing the attendance of any person and examining 

him on oath; ^ 

(b) requiring the discovery and production of any document: 
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(c) reception of evidence on affidavits; 

(d) requisitioning any public record from any court or office; 

(e) issuing commission for examination of witnesses. 

a [l5A. Power to inspect property under acquisition.— The competent au¬ 
thority may, with or without assistants or workmen, enter into or upon any 
land, building, street, road or passage, for the purpose of performing his func¬ 
tions under this Act and make such enquiry, inspection, measurement and take 

such photographs and prepare such memorandum thereof as he may consider 
necessary: 

Provided that— 

(i) no such entry shall be made except between the hours of sunrise and 

sunset and without giving reasonable notice to— 

(a) the owner of, or the person interested in, the land, building, street, 
road or passage: or 

(b) the person whose right of user in or right in the nature of easement 
on the land, building, street, road or passage is acquired, or 

(c) the person who sustains any loss or damage to the land, building, 
street, road or passage in consequence of any direction given by the 
Central Government or any power exercised by the metro railway 
administration under this Act 

(ii) sufficient opportunity shall in every instance be given to enable women, 
if any, to withdraw from such land, building, street, road or passage; 

(iii) due regard shall always be had, so far as may be compatible with the 
exigencies of the purpose for which the entry is made to the social and 
religious usage of the person to whom notice as aforesaid is given; 

(iv) the competent authority making the entry shall cause as little damage 
or injury as possible, to the land, building, street, road or passage.] 

[a] Inserted by Metro Railways (Construction of Works) Amendment Act, 1982 (-11 
of 1982), S. 8 (15-5-1983). 


°[1G. Competent authority and appellate authority.— (1) For every metro 
railway, the Central Government shall, for the purposes of this Act, by noti-. 
fication in the Official Gazette, appoint— 

(i) a competent authority; and 

(ii) an appellate authority, 

for such area as may be specified in the notification. 

(2) A person shall not be qualified for appointment as a competent auth¬ 
ority unless he is holding, or has held, a judicial office, not lower in rank than 
that of a subordinate judge. 

(3) A person shall not be qualified for appointment as an appellate auth¬ 
ority unless he is holding, or has held, a judicial office, not lower in rank than 
that of ,a district Judge. 

Explanation.— For the purpose of this section,— 

(a) "district judge” includes an additional district judge; 

(b) "subordinate judge" means subordinate judge in the judicial service of 
West Bengal, end includes any judicial officer (by whatever name called) 
of an equivalent rank in the judicial service of any other State.] 

[a] Substituted for Original S. 16 by Metro Railways (Construction of Works) 
Amendment Act. 1982 (41 of 1982), S. 9 (15-5-1983). 


a [16A. Powers of the appellate authority.— (1) The appellate .authority 
may admit an appeal filed after the expiry of the period referred to m sec¬ 
tion 13 or section 22 or section 25, as the case may be, if he is satisfied th 
there w,as sufficient cause for not presenting it within that period. 


(2) For the disposal of an appeal under this Act, the appellate authy 
shall have the same powers (including the powers under sections 15 ^ 

and shall, subject to the provisions of this section, perform as nearly as may 
be the same duties as are conferred or imposed by this Act on the co p 
authority in respect of the matters under Chapter III and Chapter iv. 
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( 3 ) The appellate authority may. if he thinks it expedient so to do. call in 
his aid one or more .assessors and hear the appeal wholly or partly with the aid 
of such assessors. 

(4) For the purpose of determining the amount under any appeal before 
him, "the .appellate authority may, after making such further enquiry or after 
taking such additional evidence, as may be necessary, pass such order as he 
thinks fit. determining the amount, by confirming modifying or annulling the 
order appealed against. 

(5) An order of the appellate ^authority determining the amount under this 

Act shall be final. I 

ICB. Competent authority, etc., to have certain inherent powers.— The 
competent authority and the appellate authority may exercise powers of trie 
nature referred to in section 151 of the Code of Civil Procedure. 1908 to the 
some extent and for the same purposes as such powers are exercisable by civil 
courts. 

ICC. Enforcement of the orders of the competent .authority and appellate 
authority.'— (1) Any order made by the competent authority or the appellate 
authority determining any amount payable under this Act may be enforced 
in the same manner as if such order were a decree made by a civil court in a 
suit pending therein, and it shall be lawful for such authority to send, in the 
case of his inability to execute, such order, to the principal civil court of ori¬ 
ginal jurisdiction within the local limits of whose jurisdiction the order was 
made. 

(2) Where any order under sub-section (1) is required to be enforced by 
the principal civil court of original jurisdiction, a certified copy of the order 
shall be produced to the proper officer of the court required to enforce the 
order. 

(3) The production of such certified copy shall be sufficient evidence of 
the order. 

(4) Upon the production of such certified copy, the principal civil court 
of original jurisdiction shall take the requisite steps for enforcing the order, 
in the same manner ,as if it had been a decree made by itself.] 

fa] Inserted by the Metro Railways (Construction of Works) Amendment Act, 1982 
(41 of 1082), S. 10 (15-5-1983). 

17. Land Acquisition Act 1 of 1894 not to apply.— Nothing in the Land 
Acquisition Act, 1394, shall apply to an acquisition under this Act. 


CHAPTER IV 

CONSTRUCTION OF WORKS 

,, f u " c * ,ons of metro railway administration.— Subject to the control of 
tne Central Government, the metro railway administration shall, for the pur¬ 
pose of constructing any metro railway or any other work connected there- 
with.— 

(a) make or construct in, upon, across, under or over any lands, buildings, 

streets, roads, railways or tramways or any rivers, canals, brooks, streams 

?U,;' er u W v ter3 ° r u ny drQins ’ Water -Pipes, gas-pipes, electric lines or 
, 1 such temporary or permanent inclined planes, arches, 

tunnels, culverts embankments, aqueducts, bridges, ways or passages, 
as tne metro railway administration thinks proper, 

(b) °/ any » riv f, rs * canals - brooks « breams or water-courses 

unde ^h P rr^° - COn f trUCt ^ tUnnels ’ or other works over or 

course ™ a d l ° r alter 89 weU temporarily as permanently, the 

' drains wate/nin^« cana s - bl jooks, streams, or water-courses or any 
- aT ^ ns - water-pipes, gas- p ipes, electric lin es or telegraph lines or raise 

"A” In the Citations standa for ATR * 

[Vol, 25] 4 A. M. 39 
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or sink the level thereof in order the more conveniently to carry them 
over or under, as the metro railway administration thinks proper; 

(c) make drains or conduits into, through or under, any lands adjoining 

the metro railway for the purpose of conveying w.ater from or to the 
metro railway; 

(d) erect or construct such houses, warehouses, offices and other buildings 
and such yards, stations, engines, machinery, apparatus and other works 
and conveniences, ,as the metro railway administration thinks proper; 

(e) alter, repair or discontinue such buildings, works and conveniences as 
aforesaid or any of them, and substitute others in their stead; 

(f) draw, make or conduct such maps, plans surveys or tests, as the metro 
r.ailway administration thinks proper; 

<g) do all other acts necessary for making, maintaining, altering or repair¬ 
ing and using the metro railway. 

19. Powers of metro railway administration.— (1) The metro r.ailway ad¬ 
ministration shall, for tbe purpose of a [perfor m ing its functions under sec¬ 
tion 18] have power— 

(a) to enter into contracts and leases end to execute all instruments neces¬ 
sary therefor; t 

(b) to make such number of r.ail tracks as the Central Government may think 
necessary upon, under, along or across any land, canal, river, street or 
road on or in the metro alignment and all other works and conveniences 
in connection therewith; 

(c) b [to open, divert or temporarily close] as the case may be, any street, 
road, cable, trench, drain (including a sewer), channel, ditch, culvert or 
any other device (whether for carrying of sullage. sewage, offensive 
matter, polluted water, trade effluent, rain water, sub-soil water or any 
other object), electric or gas supply line or tele-communication line, or 
telegraph installation, over, across or under any land, building, street 
road, railway or tramway; 

(d) to burrow tunnels; I 


(e) to lay down signalling and other communication facilities, electric sub¬ 
stations, supply lines and other works: 

(f) to regulate drilling of tubewells or sinking of wells, public or private, in 
the proximate vicinity of the metro alignment; 

(g) to do all other things necessary or expedient for the exercise of any of 

the aforesaid powers. 1 

(2) While exercising any powers under sub-section (1), the metro railway 
administration shall take such precautionary measures as are necessary, shall 
do as little damage as possible and shall be liable only for the damage or cost 
actually suffered or incurred by any person as a result of the exercise of such 
poweis. 

[a] Substituted for the words “The metro railway administration shall, for the 
purpose of constructing any metro railway or any other work connected there¬ 
with have power” by the Metro Railways (Construction of Works) Amendment 
Act, 1982 (41 of 1982), section 11 (a) (15-5-1983). 

[b] Substituted for the words “to open or divert” ibid, section 11 (b) (15-5-1983). 


20. Development over metro alignment.- (1) Any person who proposes 
to develop any land or building .along or on the metro a ‘u 

commencing such development and without in any way im ‘ § , . 

under any other Act to obtain any approval orient, submit otheme 
railway administration details of the proposed development andshall comply 
with any conditions imposed by the metro railway administration in respe.t 


thereof. .... _ 

(2) The metro railway administration shall while imposmg any condition 

under sub-section (1). have regard to 


(a) the ifety of the metro railway; 

(b) such other matters as may be prescribed. 
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21. Power to prohibit or regulate construction of buildings and excava¬ 
tion.— (1) If the Central Government is of opinion that it is necessary or 
expedient so to do for facilitating the construction of any metro railway or 
for ensuring the safety of any metro railway, it may, by notification in the 
Official Gazette,— 

(a) direct that no building or any such development as may be specified in 

the notification shall be constructed or made above the metro alignment 
or on any land within such distance, not exceeding a [twenty metres] on 
either side of the metro alignment, as may be specified in the notification 
and where there is any building on such land also direct the owner of, 
or the person having control over, such building to demolish such build¬ 
ing or to make such .additions or alterations to such building as may be 
specified in the notification or to desist from making any such develop¬ 
ment and within such period as may be specified in the notification; 

(b) direct temporary evacuation of all persons together with any movable pro¬ 
perty or animal that may be in custody, control or possession of such 
persons from any building situated above the metro alignment or in any 
area within a distance not exceeding twenty metres on either side of such 
alignment and within sucli period as may be specified in the notification: 

Provided that before issuing any notification under this clause, the Central 
Government shall provide every such person temporarily with alternative ac¬ 
commodation, which in its opinion is suitable, free of cost, or an amount, which 
in its opinion is sufficient to procure a temporary alternative accommodation. 

(2) Where any property is needed or likely to be needed for providing any 
alternative accommodation under the proviso to clause (b) of sub-section (1), 
such property shall be deemed to be needed for a public purpose under sec¬ 
tion 3 of the Requisitioning and Acquisition of Immovable Property Act, 1952, 
and the competent authority under that Act shall requisition the property in 
accordance with the provisions of that Act and such provisions shall, in rela¬ 
tion to such requisition, apply accordingly. 

(3) In specifying the distance under clause (a) of sub-section (1), the Cen¬ 
tral Government shall have regard to— 


(a) the nature and the requirement of the metro railway: 

(b) the safety of the building; 

(c) such other matters as may be prescribed. 

(4) Where ,any notification has been issued under sub-section (1) directing 
the owner or the person having control over any building to demolish such 
building or to make additions or .alterations to such building or to desist from 
making any development specified in such notification a copy of the notifica¬ 
tion containing such direction shall be served on the owner of, or the person 
having control over, such building, as the case may be,— 

delivering or tendering it to such owner or person; or 
(U) ‘ f * n ^ an f° t b , e dehvered or tendered, by delivering or tendering it to the 
T" , f SUCh 0Wner ° r P 61-300 or ^ adult m ale member of the family 

on U o“ r .° r person ° r . b y fixm 8 a copy thereof on the outer door oj 
on some conspicuous part of the premises in which such owner or person 
is Known to have last resided or carried on business or ^onaSywTrk- 
ed for gam; or failing service by these means; 7 

(lii) by post. | 

any Wilh <*«•*« ~W«d in 

[al *ssiaiMirsai -~« c — - 

wStSSsSSS-fiar 

be paid an amount whidiVhall be dSSnhSL?arw dama ? e - such P^son shall 
Authority] in the tol determ med *[by an order of the competent 
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(2) If the amount determined by the competent authority is not acceptable 
to either oi the parties, the amount shall, ^on .an appeal preferred by either of 
the parties within sixty days from the date of the order of the competent 
authority, to the appellate authority, be determined by an order of the appel¬ 
late authority]. 

(3) The competent authority or the °{appellate authority) while deter¬ 

mining the amount under sub-section (1) or sub-section (2), as the case may 
be, shall take into consideration— | 

(i) the loss or damage sustained by such person in his earnings; 

(ii) the diminution, if any, of the market value of the land or building im¬ 
mediately after the date of publication of such notification; 

(iii) where in pursuance of any direction any building has been demolished 
or any additions or alterations to such building have been made or any 
development has been desisted by such person, the damage sustained by 
him in consequence of such demolition or the making of such additions 
or alterations or the desisting from making such development and the 
expenses incurred by such person for such demolition or additions or 
alterations. 

Provided that the expenses incurred for such demolition or additions or 
alterations shall not be taken into consideration if such demolition or additions 
or alterations lias or have been done by the metro railway .administration 
under sub-section (2) of section 36; 

(iv) if any such person is compelled to change his residence or place of 
business the reasonable expenses, if .any, that may have to be incurred 
by him incidental to such change. 

[a) Substituted for the words "by the competent authority” by the Metro Railways 
(Construction of Works) Amendment Act, 1982 (41 of 1982), section 13 (9) 

(15-5-1983). 

[bj Substituted for the words “on an application by either of the parties to the 
arbitrator, be determined by the arbitrator” ibid, section 13 (b) (15-5-1983). 

[cj Sustiluted for the words "arbitrator”, ibid, section 2, (15-5-1983). 


23. Power to underpin building or otherwise strengthen it.— (1) If the 
metro railway administration is of opinion that it is necessary or expedient so 
to do for facilitating the construction of any metro railway or for ensuring the 
safety of any metro railw.ay, it may, underpin or otherwise strengthen any 
building within such radius not exceeding fifty metres from the metro align-. 

ment. , . _ 

(2) The metro railway administration shall give to the owner or occupier 
of suen building at least ten days notice in writing before undertaking the work 
of underpining or otherwise strengthening the building. 

Provided that where the metro railw.ay administration is satisfied that an 
emergency exists, no such notice shall be necessary. 

(3) Where the underpinning or strengthening was executed in connection 


Wi £) the carrying out of the work* upon the land where any building is situate 

(U\ thp construction or operation of any metro roil way, . 

00 the metro railway administration may. at any time after the underpinning 
or strengthening Tf such building is completed and before the expiration of a 

period of twelve months,— 1 . 

(i) in a case referred to in clause («). from the completion of such works, an 
(8) in a c«e referred to in clause (b), from the date on which traffic was 

enter u^and ££*?**&. and do such further underpinning or 
strengthening thereon^ * makins survey , or ascer- 

taming' the" nature or <^^ of 0 ^ a, S£. ^5?The 

metro'r^ilway^dministra^on 2 any person authorised by that administration 
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may, at any reasonable hour in the day time and after giving reasonable notice 
to the owner or occupier of such land or building, enter upon or into suck 
land or building in, along, over or near or near the metro alignment to— 

(a) inspect the same; 1 

(b) make measurements and drawings and take photographs thereof and such 
other suitable measures as may be necessary to explore and check up. by 

! digging trial pits or otherwise, the foundation of any building in the 
r vicinity of the metro alignment; 

(c) take such other measures as the said administration deems necessary and 

proper. I 

(2) Without prejudice to the powers conferred on it under section 19, the 
metro railway administration may. by writing, request any person or body of 
persons controlling any sewer, storm, water drain, pipe, wire or cable to carry 
out at the expense of the metro railway administration any alterations thereto 
which that administration is authorised or may be required to carry out to 
meet any particular situation for carrying out the purposes of this Act. 


(3) If any difference or dispute arises between the metro railway ad¬ 
ministration and the person or body of persons referred to in sub-section (2) 
in relation to any such alterations or the cost thereof, such difference or dis¬ 
pute shall be determined by the Central Government in consultation (where- 
ever necessary) with the State Government and the decision of the Central 
overnment in this regard shall not be called in question in any court. 


railwav iSlX I ? yab,e f ° r damage ' lo! * ™ injury.- ( 1 ) Where the metro 
SI’S administration exercises any power conferred on it by or under this 

consequence thereof any damage loss or injury is sustained by any 

person interested m any land, building, street, road or passage, the metro 

lossT/ r X l ° n Sha * H be liab L e t0 pay to such person for such damage, 
loss ox injury such amount as may he determined by the competent authority. 

tinn " if* amou * t determined by the competent authority under sub-sec- 
S™ I s " 0t , aCCeptab1 ? L to e,,her of the Parties, the amount payable shall 
date of tKrd Pief f rr t! d by Sither ° f lhe parties - within sixt y days from the 

,hs “ —^ 

interested inThe^S h° i?* da, . nage> loss or in W sustained by any person 
meresied in the land, building, street, road or passage by reason of— 

& re moval of trees or standing, crops, if any; 

if F 7 : ~ 

, ' ho r d ' arbltra,or '' ibw ’ swim > 2 ' oo-’-wm)- 

- *** totaJSSTSTJ?! ‘ n rKI «' 01 “V damage, ,o K 
metro railway or any other 15 ® f a “"f^uence of construction of any 

gainst the metro r^way aCnis ratln un ^^i ™ der Act shall lie 

°? months y fromThe date^of^nfS? made "*»*> * 

such metro railway or other work in «L 5tl . 0 1 “ of th# instruction of 

hijury fa caused, work 10 area in which such damaga. low or 
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CHAPTER V 

INSPECTION OF METRO RAILWAY 


27. Appointment and duties of commissioner.— ( 1 ) The Central Govern¬ 
ment may appoint as many persons os it thinks fit by name or by virtue of 
their office to be commissioners of metro railway. 

(2) Every commissioner shall— 

(a) inspect the metro railway with a view to determining whether it is fit to 
be opened for public carriage of passengers and report thereon to the 
Central Government; 

(b) make such periodical or other inspections of any metro railway or of any 

rolling stock used thereon as the Central Government may direct; 

(c) perform such other duties as may be imposed on him by or under this 
Act or any other enactment for the time being in force relating to 
railways or required by the Central Government. 

28. Powers of Commissioners.— Subject to the control of the Central Gov¬ 
ernment every commissioner shall have the power— i 

(a) to enter upon and inspect any metro railway or any rolling stock used 

thereon; l 

(b) to make any enquiry or to take any measurement as he thinks fit for the 

performance of his duties under this Act; i 

(c) by an order in writing under his hand and official seal addressed to any 
metro railway administration, to require the attendance before him of 
any officer or other employee of the metro railway .and to require 

| answers or returns, to such enquiries as he thinks fit to make, from such 
officer or other employee or from the said administration; 

(d) to require the production of any book or other documents belonging to, 
or in the possession or control of, any metro railway administration 
which it appears to him to be necessary to inspect for the performance 
of his duties by or under this Act. 

29. Facilities to be afforded to commissioner.— Every metro railway ad¬ 
ministration shall afford to every commissioner all reasonable facilities for 
performing the duties or exercising the powers imposed or conferred upon him 

by or under this Act, i 

-* • 

* ' CHAPTER VI 

MISCELLANEOUS 


30. Surplus land to be sold or otherwise disposed of.— Every metro rail¬ 
way administration may, with the previous approval of the Central Govern¬ 
ment, sell or otherwise dispose of any land vested m the Central G °vernment 
under the provisions of this Act when such land is no longer required for the 
purposes of the metro railway. 

31. Notice of accidents and enquiries.- (1) If any °ccun‘ 

the construction of any metro railway or at any stage subsequent thereto as a 
consequence of such construction and the accident results in, or is like y to 
have resulted in, loss of human being or animal or damage to any P™P ert y- it 
shall be the duty of the metro railway administration to give notice the Cen¬ 
tral Government of the occurrence of any such loss or damage in such form and 
within such time as may be prescribed. 

(2) On receipt of a notice under sub-section (1), the Central Governmen 
way, if it thinks fit, appoint a commission to enquire into the accident and . 

port as to— 

(a) the cause of such accident; . 

b the manner in which and the extent to which th« 

or any other Act for the time being in force in so far as those proven 
regulate and govern the safety of any person, animal or property, have 

been complied with* 
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(3) The commission appointed under sub-section (2), while holding ,an en¬ 
quiry, shall have all the powers of a civil court while trying a suit under the 
Code of Civil Procedure, 1908, in respect of the following matters, namely 

(a) summoning and enforcing the attendance of any person and examining 
him on oath; 

(b) requiring the discovery or production of any document; I 

(c) reception of evidence on affidavits; 

(d) requisitioning any public record from any court or office; 

(e) issuing commission for examination of witnesses. 

32. Power to alter the entries in the Schedule.— (1) The Central Govern¬ 
ment may, by notification in the Official Gazette,— 

(a) add to the Schedule the metro alignment in respect of a metropolitan 

city to which this Act is made applicable under sub-section (3) of sec¬ 
tion 1; ' 

(b) alter any metro alignment specified in the Schedule if it is of opinion 
that such alteration is necessary for the construction and maintenance 
of the metro railway to which such alignment relates. ^ 

(2) Every notification issued under sub-section (1) shall, as soon as may be 
after it is issued, be laid before each House of Parliament. 

33. Prohibition of obstruction.— No person shall, without any reasonable 
cause or excuse, obstruct any person with whom the metro railway .administra¬ 
tion has entered into a contract, in the performance or execution by such person 
of such contract. 

34. Local authorities to assist.— Every local authority shall render such 
help and assistance and furnish such information to the metro railway ad¬ 
ministration ,as that administration may require for discharging its functions 
and shall make available to the said administration for inspection and examina¬ 
tion such records, maps, plans and other documents as may be necessary for 
the discharge of such functions. 

35. Prohibition of removal of marks.— No person shall remove .any marks 

placed or fill up any trench cut for the purpose of marking levels, boundaries 
or lines by the metro railway administration. I 

36. Penalty for failure to comply with directions issued under section 21.— 
(1) If any person wilfully fails to comply with any direction contained in any 
notification issued under section 21, he shall be punished with imprisonment 
for a term which may extend to six months, or with fine which m,ay extend to 
one thousand rupees, or with both. 

(2) Without prejudice to the provisions of sub-section (1), if any person 
fails to demolish any building or make additions or alterations thereto in pursu¬ 
ance of any direction contained in any notification issued under section 21 with¬ 
in the period specified in the notification, then, subject to such rules as the Cen¬ 
tral Government may make in this behalf, it shall be competent for any officer 
authorised by the metro railway administration in this behalf to demolish such 
building or make necessary additions or alterations thereto. 

a [(2A) Without prejudice to the provisions of sub-sec, (1), if ,any person 
fails to vacate temporarily any building together with any movable property 
or animal that may be in his custody, control or possession in pursuance of any 
direction contained in any notification issued under section 21 within the period 
specified in the notification, the competent authority may enforce the direction 
of temporary evacuation physically by taking such police help, as may be con¬ 
sidered by him necessary, and for this purpose the provisions of sub-section (2) 
of section 11 shall, as far as may be, apply.] 

[a] Inserted by the Metro Railways (Construction of Worta) Amendment Act, 1683 
(41 of 1083), section 15 (15-3-1083). 
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37. General provision for punishment of offences.— Whoever contravenes 

°* th “ Act or of an y ^le made thereunder shall, if no other 
penalty is provided for such contravention elsewhere in this Act or the rules 

nr HE *!? 16 T l u “"P 080 ™"® 01 for a term which may extend to three months! 
or with fine which may extend to five hundred rupees, or with both. 


39. Offences by companies.— ( 1 ) Where an offence under this Act has been 
committed by a company, every person who et the time the offence was com¬ 
mitted was in charge of. and was responsible to the companv for the conduct of 
the business of the company as well as the company, shall be deemed to be 

guilty of the offence and shall be liable to be proceeded against and punished 
accordingly 3 j 

Provided that nothing contained in this sub-section shall render ony such 
person liable to any punishment, if he proves that the offence was committed 
without his knowledge or that he had exercised all due diligence to prevent the 
commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where any of¬ 
fence under this Act has been committed by a company and it is proved that 
the offence has been committed with the consent or connivance of. or is attribut¬ 
able to any neglect on the part of. any director, manager, secretary or other 
officer of the company, such director, manager, secretary or other officer shall 
be deemed to be guilty of that offence and shall be liable to be proceeded 
against and punished accordingly. | 

Explanation.— For the purposes of this section.— 

(a) "company” means any body corporate and includes a firm or other asso¬ 
ciation of individuals; and 


(b) ‘‘director”, in relation to .a firm, means a partner in the firm. 


39. Bar of jurisdiction.— No suit or application for injunction shall lie in 
any court against the Central Government or the metro railway administration 
or .any officer or other employee of that Gover.ment or the metro railway or 
any person working for or on behalf of the metro railway administration; in res¬ 
pect of any work done or purported to have been done or intended to be done 
by it or the said administration or such officer or other employee or such person 
in connection with the construction of any metro railway or any other work 
connected therewith. 

| 40. Effect of Act .and rules, etc., inconsistent with other enactments.—• 
The provisions of this Act or any rule made or any notification issued thereunder 
shall have effect notwithstanding anything inconsistent therewith contained in 
any enactment other than this Act or in any instrument having effect by virtue 
of any enactment other than this Act. 

41. Protection of action taken in good faith.— (1) No suit, prosecution or 

other legal proceeding shall lie against the Central Government, the metro rail¬ 
way administration or any officer or other employee of that Government or 
the metro railway for anything which is in good faith done or intended to be 
done under this Act, 1 

(2) No suit, prosecution or other legal proceeding shall lie against the Cen¬ 
tral Government or the metro railway administration or any officer or other 
employee of that Government or the metro railway for any damage caused or 
likely to be caused by anything which is in good faith done or intended to be 
done under this Act. 

42. Power to remove difficulties.— If any difficulty arises in giving effect 
to the provisions of this Act, the Central Government may, by order, do any¬ 
thing not inconsistent with such provisions, which appears to it to be necessary 
or expedient for the purpose of removing the difficulty : 
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Provided that no such order shall, in relation to any metropolitan city, be 
made after the expiry of a penod of two years from the date on which this 
Act applies or is made applicable tc such metropolitan city under sub-sec. lo) 
of section 1. 

43. Application of the Indian Railways Act. 1890.— Save as otherwise pro¬ 
vided in this Act, the provisions of this Act shall be in addition to and not in 
derogation of, the Indian Railways Act, 1390. 

44. Power to make rules.— (1) The Central Government may, by notifica¬ 
tion in the Official Gazette, make rules to carry out the purposes of this Act. 

(2) In paricular and without prejudice to the generality of the foregoing 
power, such rules may provide for the following matters, namely:— 

(a) the times and places at which the Advisory- Board shall meet and the pro¬ 
cedure in regard to transaction of business by the Advisory Board under 
sub-section (5) of section 4; 

(b) the term of office of the members of the Advisory Board under sub-sec¬ 
tion (6) of section 4; t 


(c) the times and places at which the Committees shall meet and the proce¬ 
dure in regard to transaction of business by the committees under sub¬ 
section (2) of section 5; 

(d) the payment of fees, allowances and travelling allowances to the mem¬ 
bers of the committee under sub-section (3) of section 5; 

(e) the form in which an application for acquisition shall be made under sec¬ 
tion 6; I 

(f) the places at which and the manner in which the substance of the notifica¬ 
tion shall be published under sub-section (3) of section 7; 

(g) the manner in which ’he amount shall be deposited with the competent 
authority under sub-sections (1) and (6) of section 14; 

(h) the matters to be specified under clause (b) of sub-section (2) of sec¬ 
tion 20; 

(i) the matters to be specified under clause (c) of sub-section (3) of 

section 21; l 

(j) the form in which and the time within which e notice shall be given 

under sub-section (1) of section 31; 

(h) any other matter which is required to be or may be prescribed. 

(3) Every rule made under this section shall be laid, as soon as may be after 
it is made, before each House of Parliament, while it is in session for a total 
penod of thirty days which may be comprised in one session or in two or more 
successive sessions, and if. before the expiry of the session immediately follow¬ 
ing the session or the successive sessions aforesaid, both Houses agree in mak¬ 
ing any modification in the rule or both Houses agree that the rule should not 

made, the rule shall thereafter have effect only in such modified form or be 
ot no effect, as the case may be; so, however, that any such modification or 
annulment shall be without prejudice to the validity of anything previously 
aone under that rule. i 


45. Saving.— Notwithstanding anything contained in this Act any pro- 
ceemng, for the acquisition of any [and, under the Land Acquisition Act, 1894 

raihva7 - Pending immediately before the com- 
of i lu f Act before any cou rt or other authority shall be continued 
and be disposed of under that Act as if this Act had not come into force. 

[aj [Note: For Metro Alignment see the last page of this volume.] 


'A” in the citations stands for AIR 
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CONTENTS 


SECTIONS 


1. Short title and extent. 

2. Imposition and collection of a cess. 


3. The Mica Mines Labour Welfare Fund. 

4. Advisory Committees. 

5. Appointment and powers of officers* 

6. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


•'It is urgently necessary to improve the 
living and working conditions of the labour 
employed in the Mica-mining Industry. 
Though the industry is one of great impor¬ 
tance to the country, labour conditions are 
most deplorable and Government are convinc¬ 
ed that they must intervene by initiating a 
s< heme of welfare measures. A member of 
the Labour Investigating Committee was 
deputed to study the labour conditions in the 
mica-mining areas and he has submitted a 
report making a number of recommendations. 
These inter alia include the working out of a 
comprehensive welfare scheme designed to 
improve the standard of living of the workers 
and to secure them the requisite medical, 
educational, housing, water-supply and other 
facilities. The present proposals relate only to 
the welfare of labour employed in the mines 
as distinct from factory labour for which 
the responsibility lies with the Provincial 
Governments. The mining industry has been 
consulted and there is a general agreement 
that a cess should be imposed on all exports 
of mica to finance the welfare scheme While 
it may not be possible to find out immediate¬ 
ly large sums of money required for the pur¬ 
pose. Government feel that a start in this 
direction must be made at once by the crea¬ 
tion of a Fund by the imposition of an ad 
valorem duty on all exports of mica. The Bill 


is designed to give effect to these propo¬ 
sals.”—Gaz. of Ind., 1946. Pt. V, p. 257. 

Amending Act 51 of 1980:— The Mica 
Mines Labour Welfare Fund Act, 1946 con¬ 
stitutes a fund for the financing of activities 
to promote the welfare of labour employed in 
the Mica mining industry. Section 6 of the 
Act empowers the Central Government to 
make rules to carry into effect the purposes 
of the Act. The Act does not require the 
rules made by the Central Government to be 
laid before Parliament. 

2. The Committee on Subordinate Legisla¬ 
tion (Fifth Lok Sabha) in their Fourteenth 
Report desired that the Government should 
undertake a review of all Acts to find out 
which of them do not contain a provision for 
laying of rules framed thereunder before 
Parliament and should incorporate such pro¬ 
vision in those Acts. The committee on Sub¬ 
ordinate Legislation (Sixth Lok Sabha) in 
their Nineteenth Report further desired that 
the necessary amending legislation be brought 
up at an early date. It is proposed to accept 
these recommendations of the Committees on 
Subordinate Legislation and make a suitable 
amendment in the Mica Mines Labour Wel¬ 
fare Fund Act. 1946. The Bill seeks to achieve 
this object. Gaz. of India, 26-3-1980 Pt. II* 
S. 2. Ext., p. 324. 


act how affected by subsequent legislation 

—Am. by Acts 3 of 1951, 51 of 1980. 

—Adapted by A. L. O-, 1950. 

—Extended by Acts 59 of 1949, 30 of 1950. 

COGNATE ACTS AND PROVISIONS 

1. Coal Mines Labour Welfare Fund Act, 32 of 1947. 

2. Iron-ore Mines Labour Welfare Cess Act, 58 of 1961. 

3. Bombay Labour Welfare Fund Act, Bom. Act 40 of 1953. 

4. Uttar Pradesh Labour Welfare Fund Act, U. P. Act 14 of 1965. 

[THE] MICA MINES LABOUR WELFARE FUND ACT, 1946 

(ACT NO. XXII OF 194G) a , , i 

j [23rd April, 1946.] 

An Act to constitute a fund for the financing of activities to promote the wel¬ 
fare of labour employed in the mica mining industry. 

WHEREAS it is expedient to constitute a fund for the 
to promote the welfare of labour employed in the mica mining industry, 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind-, 1946. Pt. V. p. 257; for 
Report of Select Committee, see ibid. p. 291. 

This AC. has been extended .. the new Provinces and S £ tes ^ 

Merged States (Laws) Act. 1949 (LIX of 1949). sect.on 3 (1-M950) andtotbe 


1 
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Manipur, Tripura and Vir.dhya Pradesh by the Union Territories (Laws) Act, 1950 
(XXX of 1950), Section 3 (16-4-1950). Manipur and Tripura are States now. — See 
Act 81 of 1971 Ss. 3 and 4 (30-12-71). Vindhya Pradesh has merged with the State of 
Madhya Pradesh — See Act 37 of 1956, Section 9 (1) (e). 


1. Short title and extent.— (1) This Act may be called the Mica Mines 
Labour Welfare Fund Act, 1946. 

(2) It extends to the whole of India a [except the State of Jammu and 
Kashmir.] 

(a] Substituted for the words “except Part B States” by the Part B States (Laws) 
Act, 1951 (HI of 1951), Section 3 and Schedule (1-4-1951). 


2. Imposition and collection of a cess.— (1) With effect from such date as 
the Central Government may, by notification in the Official Gazette, appoint 
in this behalf, there shall be levied and collected, as a cess for the purposes of 
this Act, on all mica, in whatever state, exported from a [the territories to which 
this Act extends] a duty of customs at such rate, not exceeding six and one- 
quarter per centum ad valorem, as may from time to time be fixed by the 
Central Government by notification in the Official Gazette: 

Provided that until the 1st day of April, 1947, the rate of duty so fixed b 
shall not exceed two and one-half per centum .ad valorem. 

(2) On the lost day of each month or as soon thereafter as may be con¬ 
venient, there shall be paid to the credit of fund to be called the Mica Mines 
Labour Welfare Fund (hereinafter referred to as Fund) the proceeds of the 
duty of customs recovered during that month after deduction of the expenses, 
if any, for collection and recovery. 

[a] Substituted for the words “Part A States and Part C States” by the Part B States 
(Laws) Act, 1951 (III of 1951), Section 3 and Schedule (1-4-1951). 

[b] Rate fixed is two and one-half per cent ad valorem with effect from 1-4-1950 
— See Gaz.. of Ind., 1950, Pt. I, Section 1, page 393. 


. .U I ,K ‘ M ‘ e » Mines Labour Welfare Fund.— (1) The Fund shall be applied 
by the Central Government to meet expenditure incurred in connection with 
measures in the opinion of the Central Government necessary or expedient to 
promote the welfare of labour employed in the mica mining industry. 

(2) Without prejudice to the generality of sub-section (1), the Fund may 
be utilised to defray— 


(a) the cost of measures for the benefit of labour employed in the mica min- 
mg industry directed towards— 

(i) the improvement of public health and sanitation, the prevention of 

unease, and the provision and improvement of medical facilities, 

(lU the provision and improvement of water supplies and facilities for 
washing, t 

(iii) the provision and improvement of educational facilities. 

(iv) the improvement of standards of living, including housing and 
nutrition, the amelioration of social conditions and the provisioA of 
recreational facilities, 

(v) the provision of transport to and from work; 

(b) « h r e manati 0 f State Governm , ent ’ a loca l authority or the owner, agent 

r 3 nUCa T/’ 0f money in aid of a °y scheme approved by 
utilised; 1 ™ 1 G nment £or any P ur P° se ioT which the Fund may be 

(c) the cost of administering the Fund, including the allowances if any of 

ZtZe l ? .t dVi r y constituted under section Tknd 

tion 5 ; h a ° WanCeS> lf W- of officers appointed under sec- 

<d) “eLtffrXtt il rund WWCh thC CCmral G ° V ™ mt ‘o bo 

^■SSU^JSJS nrA.rs.ta, a 
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(4) The Central Government shall publish annually in the Official Gazette 
report of the activities financed from the Fund, together with an estimate of 
receipts and expenditure of the Fund and a statement of accounts. 

4 Advisory Committees.— ( 1 ) The Central Government shall constitute 
®las many Advisory Committees as it thinks fit but not exceeding one for each 
ShateJ, to advise the Central Government on any matters arising out of the 
administration of this Act or the Fund. 

(2) The members of the Advisory Committees shall be appointed by the 
Central Government, and shall be of such number and chosen in such manner 
as may be prescribed by rules made under this Act: 

Provided that each Committee shall include an equal number of members 
representing mica mine owners and workmen employed in the mica mining 
industry, and that at least one member of each Committee shall be a woman, 
and at least one member of each Committee shall be a member of the Legis¬ 
lature of the State concerned.. 

(3) The Chairman of each Advisory Committee shall be appointed by the 
Central Government. 

(4) The Central Government shall publish in the Official Gazette the names 
of all members of the Advisory Committees. 

]a] Substituted for the words “two Advisory Committees, one for the State of 
Madras and one for the State of Bihar" by the Part B States (Laws) Act, 1951 
(III of 1951), S. 3 and Schedule (1-4-1951). 


5. Appointment and powers of officers.— (1) The Central Government may 
appoint Inspectors, Welfare Administrators and such other officers as it thinks 
necessaiy to administer the Fund or to supervise or carry out the activities 
financed from the Fund. 


(2) Every officer so .appointed shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 

(3) Any Inspector or Welfare Administrator may— 

(a) with such assistance, if any, as he thinks fit, enter at any reasonable 
time any place which he considers it necessary to enter for the purpose 
of supervising or carrying out the activities financed from the fund, and 

(b) do within such place anything necessary for the proper discharge of his 
duties. 


6. Power to make rules.— (1) The Central Government may, by notifica¬ 
tion in the Official Gazette, make b rules to carry into effect the purposes of 
tliis Act. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for— 

(a) the making of refunds, remissions and recoveries of the duty of cus¬ 
toms imposed by sub-section (1) of section 2; .. 

(b) the composition of the Advisory Committees constituted under section 
' 4. the manner in which the members thereof shall be chosen, the te 

of office of such members, the allowances, if any. payable to them, and 
the manner in which the Advisory Committees shall conduct t eir 

business; , 

(c) the conditions governing the grant of money from the Fund under 

clause (b) of sub-section (2) of section 3; .. , 4 > f 

(d) the form of the estimate and statement referred to m sub-section (4) o 

section 3; 

(e) the conditions of service and the duties of all officers appointed under 

<" £—=, war 

comply with the requirements of any rule made under this ctause 


[The] Mineral Products (Addl. Duties of E. & C.) Act, 1958 621 

while it is in session, for a total period of thirty days which may be comprised 
in one session or in two or more successive sessions, arul il. before the expiry 
of the session immediately following the session or ihe successive sessions 
aforesaid, both Houses agree in making any modification in the rule or both. 
Houses agree that the rule should not he made, the rule >hall thereafter have 
effect only in such modified form or be of no effect, the case may be; so, 
however, that any such modification or annulment shall be wilhout prejudice 
to the validity of anything previously done under that rule.] 

[a] Inserlcd by the Mica Mines Labour Welfare Fund (Amendment). Act. 1980 
(51 o' 1080). S. 2 (3-12-1980). 

[b] For Mica Mines Labour Welfare Fund Rules. 1048. see Gaz. of Ind.. 1918. Pt. I. 
pace 58. Mica Mines Labour Welfare Establishment (Contributory Provident 
Fund) Rules, 1950, See Gaz. of Ind., 1950. Pt. II, Sec. 3 (ii) p, 753. 


[THE] [MINERAL PRODUCTS (ADDITIONAL DUTIES OF EXCISE AND 

CUSTOMS) ACT, 1958 
(ACT XXVII OF 1958) 

[The text of the Act printed here is as on 15-11-1983.] 
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SECTIONS 
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3. Levy and collection of additional duties of 
excise on certain mineral oils. 


1. [Repealed.] 

!>. Additional duties of excise and customs 
not to l>e added to price of foods lor 
sale. 
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STATEMENT OF OBJECTS AND REASONS 


The Mineral Oils (Additional Dulies of Ex¬ 
cise and Customs) Ordinance, 1958 (No. 6 of 
19o8). promulgated by the President on 30th 
June, 1958, provided for the levy and collec¬ 
tion of additional duties of excise and the 
counteroailing duties of customs on certain 
mineral oils. This Bill seeks to replace the 
provisions of the aforesaid Ordinance. 

2. The Ordinance was issued to readjust 
the excise and customs duties in the light of 
the reduction in prices agreed to by the prin¬ 
cipal companies distributing mineral oil pro¬ 
ducts in India with effect from 20-5-1958. 
ine price reductions were not of a magnitude 
wWch, even If passed on to the consuming 

evSlt t W °,u ld 1)6 reflec,ed *o any significant 
extent in the consumer prices. Besides, all 

e r , esources h ave to be tapped for 
JS2 1ll , n - g Pjan targets. It was. therefore, de- 

SSm 4 ,he benefit of the Price reductions 
should accrue to Government." —- Gaz. of 
Ind-. 1958, Extra., Pt. II. S. 2, p. 721 

II 

Amending Act 59 of 1959 :— The Mineral 

,P utl . es of Exc *se and Cus- 
Act, 1958 (27 of 1958), was enacted for 

ttonaTdffii ot I ev ? ln<f ®? d Meeting addl- 
JP 3 f 0r *he purpose of readjusting 

prices aJ^d to k ^ ° f « redu< * ion in 
distribuH^l.^ b , y Principal companies 
effect fSfSc “XL? 1 P roduc, » In India with 

eminent. tho c° m panles and Gov- 

lhe , .Companies have agreed to re- 

bSS fl ?5f e^/« Ur ^ er -., In 0rder that 

toR? 3 crmS. l f^ ,n reduc, 0r l s whlch amount 
3 fo r the period from 1st April, 


1959 to the 31st Oc tober. 1959, accrues to Gov¬ 
ernment as before, it has become necessary 
to readjust with retrospective effect the rates 
of excise and customs duties during this 
period. 

Tha rates of excise duty have been speci¬ 
fied in the Bill itself, while the rates of cus¬ 
toms duty will be specified by means of a 
notification after the Bill becomes law. — 
Gaz. of India. 18-12-1959, Pt. II, S. 2. Ext., 
p. 1459. 

Ill 

Amending Act 41 of 19G4The Mineral 
oils (Additional Duties of Excise and Cus¬ 
toms) Act. 1958 was enacted for the purpose 
of levying and collecting additional duties of 
excise and customs on certain mineral oils, 
rhe purpose underlying that enactment was 

io^S 0a ,K JUSt ' > v,th effect f, om the 20th May, 
1958, the excise and customs duties in the 

°. f me reduction in prices agreed to bv 
the principal Companies distributing Mineral 

,ndia ' 7116 af °resald Act pro¬ 
vides for Ceiling rates within which effective 
[ a !S s are ^xed by notification. Since the in¬ 
troduction of the revised pricing structure 
from the 1st October, 1961 and up to the 30th 
September, 1964, a sum of nearly rupees five 
2J* haa accrued in favour of CtowiKj 
due to reduction of f. o. b. cost of petroleum 
RT° dac,s and freight thereon. It ls P expected 

afso icon. 6 / f accu ?? u!otions of lik « nature will 
also accrue to Government. The existing 

Ceiling rates will not enable a nuick re. 
companies^ 65 ® 311101,1118 from the distributing 

inJ 1 i!*£! ll i eeks 1 , 9 enhanc e the existing Ceil- 

ol\ SJSirt! e Si‘? e S r ,n respect of the mineral 
11 products already covered by the Act- at 
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the same time, provision is also being made 
for levy of additional duties on certain other 
petroleum products such as asphalt and bitu¬ 
men. This is being done with a view to en¬ 
able appropriation from the companies of 
over-recoveries on these products, if found 
necessary in the future. Gaz. of India. 17-11- 
1964, Pt. II, S. 2, Ext., p. 788. 

IV 

Amending Act 11 of 1967:— The Mineral 
Products (Additional Duties of Excise and 
Customs) Act. 1958 was enacted for the pur¬ 
pose of levying and collecting additional 
duties of excise and customs on certain mine¬ 
ral oils. The Act provides for ceiling rates 
within which effective rates are fixed by noti¬ 
fication. As a result of devaluation, the land¬ 
ed price in terms of rupees of imported pro¬ 
ducts naturally increased to the extent of de¬ 
valuation, and by virtue of the Import Price 
Parity Agreement with foreign refinery com¬ 
panies they became entitled to a correspond¬ 
ing increase in their selling prices of these 


products In fact, however, the cost to these 
refineries increased only i n respect of the im¬ 
ported components of the products such as 
crude oil, processing chemicals, etc., which 
constituted only a proportion of the total cost. 
There was. therefore, no reason to allow the 
refineries price increase to the full extent of 
the increase in the rupee landed cost of the 
products as a result of devaluation. To mop 
up this difference it became necessary to en¬ 
hance the rates of non-recoverable additional 
excise duties, and this was possible only if the 
ceiling rates provided in the Act were raised- 
The Mineral Products (Additional Duties of 
Excise and Customs) Amendment Ordinance, 
I960 (12 of 1966). was accordingly promulgat¬ 
ed on the 15th December, 1966 to amend the 
Mineral Products (Additional Duties of Ex¬ 
cise and Customs) Act, 1958. 

2. The Bill seeks to replace the Mineral 
Products (Additional Duties of Excise and 
Customs) Amendment Ordinance, 1966. — 
S.O.R. see Gaz. of India, 20-3-1967 Pt II, S. 2, 
Ext., p 20. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts 59 of 1959, 38 of 1960. 41 of 1964, 11 of 1967, 19 of 1968. 32 of 
1971, 16 of 1972. 20 of 1974. 
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[TIIE] MINERAL PRODUCTS (ADDITIONAL DUTIES OF EXCISE AND 

CUSTOMS) ACT. 1958 

(ACT XXVII OF 1958)“ 

[4th Sep. 1958] 

An Act to provide for the levy and collection of additional duties ot excise and 

Customs on '’[certain mineral products]. D ... f Tn j ; _ M 

Be it enacted by Parliament in the Ninth year of the Republic of India as 

follows:— 

[a] The Act has been extended to the Union territories of— 

(1) Goa Daman and Diu by Regn. 12 of 1962. and came into force on 1-3-1963 
— See Goa. Gaz.. 28-2-1963, Sr. 1. No. 9, p. 86. 

(2) Dadra and Nagar Haveli by Regn. 6 of 1963 (1-7-1963); and 

(3) Pondichery by Regn. 7 of 1963 (1-10-1983). 

t b] Substituted tor the words "certain mineral oils’ by ..he Mtnerat OiU Addi- 
tional Duties of Excise and Customs) Amendment Act, 1964 (41 of 1904), b 

(18-12-1964) , , 

1 Short title and commencement.- (1) This Act may be called the 
“[Mineral Products] (Additional Duties of Excise and Customs) Art. 958. 

(2) It shall be deemed to have come into force on the twentieth day 
May, 1958. 
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[a] Substituted for the words “Mineral Oils” by the Meneral Oils (Additional 
Duties of Excise and Customs) Amendment Act, 1964 (41 of 1964), S. 3 (18-12- 
1964). 

a [2. Definition.— In this Act ’'motor spirit”, "kerosene”, "refined diesel 
oils and vaporizing oil” "diesel oil, not otherwise specified” and "furnace oil” 
shall have the meaning* respectively assigned to them in Items Nos. 6, 7, 8, 9 
and 10 of the First Schedule to the Central Excises and Salt Act, 1944.] 

[a] Substituted for former section 2 by the Centra) Excises (Conversion to Metric 
Units) Act, 1960 (XXXVUI of I960), section 4 (a) (1-10-1960). 

3. Levy and collection of additional duties of excise on certain mineral 
oils.— (1) There shall be levied and collected in respect of the goods mention¬ 
ed in column 1 of the Table hereunder duties of excise at such rates not exceed¬ 
ing those specified in relation thereto in colmun 2 of the said T.able as may be 
specified by the Central Government by notification in the Official Gazette,— 

STABLE 


Description of goods 

1 


hfl. Motor spirit 

j 

c [2. Kerosene 


*[3. Refined diesel oils and vaporizing oil ... 


hf4. Diesel oil, not otherwise specified 


b f5. Furnace oil 


c [6. Asphalt and Bitumen as described in 
♦ No* 11 (1) °f the First Schedule 
to the Central Excises and Salt Act, 1944. 

b [7. All products as described in item 
No. 11 a of the first Schedule to the 
Central Excises and Salt Act, 1944. 


Rate of additional duty 
2 


Two hundred rupees per kilolitre at fifteen 
degrees of Centigrade thermometer.] 

One hundred and sixty rupees per killo- 
litre at fifteen degrees of Centigrade ther¬ 
mometer. 1 

d[Two thousand rupees per kilolitre at 
fifteen degrees of Centigrade thermo¬ 
meter. 11 

One hundred and twenty-nine rupees and 
forty-five paise per kilolitre at fifteen 
degrees of Centigrade thermometer. 1 

Fifty-six rupees and sixty paise per kilo¬ 
litre at fifteen degrees Centigrade ther¬ 
mometer.] 

One hundred rupees per mertlc tonne.] 


d fTwo Thousand Rupees per metric tonne. ]] 


* ( t!- A) Th f Provisions of sub-section (1) shall be deemed to have had ef- 
eet in respect of the period commencing on the 1st dav of Aoril i q>so 


at the rates specified in relation thereto in column 2 of the said Table 

TABLE 


Description of goods 

1 


Rate of additional duty 
2 


“1* Kerosene 

2. Motor spirit 

3. Retined diesel oil 

4. .Vaporizing oil 

5. Diesel oil, not otherwise specified 
0. Furnace oil 


Ml 


• •• 


•M 


Twelve naye paise per Imperial gallon. 
Fourteen naye paise per Imperial gallon. 
Twelve nay e paise per imperial gallon. 
Five naye paise per imperial gallon. 
Rupees twenty per ton. 

Rupees twenty per ton.! 


goods specified Iherein^haU teTiTadditi Tn t^th/ TSSe' f* ” Spe ? ° f the 
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(3) The provisions of the Central Excises and Salt Act, 1944, and the rules 
thc-reunder, including those relating to refunds and exemptions from duty, 
shall, so far as may he, apply in relation to the levy and collection of the 
additional duties of excise referred to in f (this section] as they apply in re¬ 
lation to the levy and collection of the duties of excise in respect of the goods 
specified in f [this section], 

(4) Notwithstanding anything contained in this section, the Central Gov¬ 
ernment may, having regard to the administrative or other difficulties, if any, 
which may arise in relation to the levy and collection of all or any of the addi¬ 
tional duties of excise under this Act for any period commencing on the 20th 
day of May, 1958, and ending on the 29th day of June. 1958 s[ or commencing 
on the 1st day of April, 1959, and ending on the 31st day of October, 1959, as 
the case may be] assess the additional duties of excise payable by any person 
under this Act to be sucli sum as to the Central Government appears proper 
in the circumstances. 


[a] Substituted for the former Table by the Mineral Oils (Additional Duties of Ex¬ 
cise and Customs) Amendment Act, 1964 (41 of 1964), S. 4 (18-12-1064). 


[b] Items 1, 3, 4, 5 and 7 substituted by the Finance Act, 1968 (19 of 1968), S. 41 
(11-5-1968). 

[c] Items 2 and 6 substituted by the Mineral Oils (Additional Duties of Excise and 
Customs) Amendment Act. 1967 (11 of 1907), S. 2 (12-4-1967). 

[d] Entry against item 3 and item 7 substituted by the Finance Act, 1974 (20 of 
1974). S. 23. Third Schedule (11-5-1974). 

|e] Inserted by the Mineral Oil (Additional Duties of Excise and Customs; Amend¬ 
ment Act, 1959 (59 of 1939), S, 2 (24-12-1959). 

[f] Substituted for sub-section (1), Ibid. 

[g] Inserted, ibid. 

4. Amendment of Act 32 of 1934.— [Repealed by the Indian Tariff 
(Amendment) Act, 1963 (3 of 1963), S. 4 (2-2-1963)]. 


5. Additional duties of excise and customs not to be added to price of 
goods for sale.— Notwithstanding anything contained in section 64-A of tne 
Indian Sale of Goods Act. 1930. or in any other law for the time being in force, 
or in any contract or agreement, no purchaser purchasing any of the g™* 5 re¬ 
ferred to in “[* * *] section 3, shall be liable to pay or be sued for, or m 

peet of,— 

(a) the whole or any part of the additional duties of excise leviable under 
this Act, or 

as an S,ionT.beS^rtS^bi. * i'im in respect of the goods so 
purchased. 

I I nnfinn Tn this section, "purchaser” shall not include any person m 
principal'charge"of TdMnbution in India of any of the goods referred to u. 

»[• * *] section 3. 

M om SR 

1959), section 3 (24-12-1959). 

6. Repeal. — [Repealed by Repealing and Amending Act, I960 (58 of 1960), 
S, 2 and Sch. I.] 
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STATEMENT OF OBJECTS AND REASONS 


The existing Indian Mines Act which re¬ 
lates to the regulation and inspection of mines 
was passed in 1923. Although it has since 
bt.en amended in certain respects, the General 
framework has remained unchanged. Ex¬ 
perience of the working of the Act has 
re vealed a number of defects and deficiencies 
which hamper effective administration Some 
or these necessitate new forms of control 
while others require the tightening up of the 
existing legal provisions It has, therefore, 
been considered necessary to thoroughly over¬ 
haul the existing Act. 

2. The proposed legislation differs from the 
existing law in certain respects. The more 
important features are mentioned below:— 

(l) At present workshops run by a mine 
for tiie maintenance of its machinery 
end plant in safe and efficient working 
order are subject to the Factories Act, 
1948, which is administered by Pro¬ 
vincial Governments. Workers in work¬ 
shops such as fitters blacksmiths, wel¬ 
ders, electricians ana others frequently 
work for a part of the shift under¬ 
ground and while so employed come 
within the scope of the Mines Act. It 
is inconvenient that the same personnel 
should be subject to two different Acts 
administered by two different autho¬ 
rities. It is now proposed to bring all 
personnel engaged solely on work 
relating to mines within the scope of 
the Mines Act For similar reasons it 
is proposed to bring within the scope of 
the Mines Act power stations which 
generate power used wholly in con¬ 
nection with the mine concerned. 

(ii) Provision has been made in the Bill 
for the issue of certificates of fitness to 
adolescents and the appointment of 
certifying surgeons. 

Ciii) The provisions in the existing Act re¬ 
garding conservancy and sanitary con¬ 
veniences are of a general nature. The 
Bill provides for more definite arrange¬ 
ments for drinking water, latrines, 
urinals, etc. 

tiv) It has been made obligatory on the part 
of the owner, agent or manager of a 
mine to report the contraction of any 
of certain notified diseases. Provision 
for the holding of an enquiry regard-. 


ing the causes of contraction of a re¬ 
ported disease has also been made. 

(v) It has also been laid down that first-aid 
appliances should be made available 
underground and that they should be 
kept in charge of qualified personnel. 

(vi) A new chapter regarding the grant ofl 
compensatory holidays and holidays 
with pay has been included. 

(vii) the existing Act does not specify the 
rate of payment for overtime work. In 
the Bill the rates for overtime have 
been fixed at Vfa times the ordinary 
rate of wages in the case of surface 
workers and at twice the ordinary rate 
for underground workers. The working 
hours for all workers, both surface and 
underground, have been reduced to 48 
per week and no worker is to be 
allowed to work for more than 9 hours 
a day above ground and 8 hours a day 
below ground. The provisions in the 
existing Act permit workers on the sur¬ 
face to work for 54 hours a week or 
10 hours a day and workers under¬ 
ground for 9 hours a day. 

Cviii) It is proposed to prohibit after a cer¬ 
tain date to be notified by the Central 
Government the presence of children In 
any part of a mine where operations 
connected with, or incidental to, mining 
processes are being carried on. The in¬ 
tention U that the presence of children 
at mines should be prohibited as soon 
as arrangements for the provision of 
elementary education can be made in 
collieries. 

(lx) The age limit of persons employed 
underground has been raised from 17 to 
18 years. 

(x) At present the penalty for violation of 
the provisions of the Act is only fine. 
It is proposed to provide that the 
punishment may be imprisonment or 
fine or both. This will bring the penalty 
provisions in line with the penalties 
prescribed in the Factories Act, 1948. 

(xi) The employment of women under¬ 
ground is already prohibited. This 
prohibition will be continued. The em¬ 
ployment of women on the surface do- 
tween the hours of 7 p.m. and 6 a. m, 
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will also be prohibited but Provincial 

< Government will be empowered to re¬ 
lax these limits but not so as to autho¬ 
rise working between the hours of 
10 pjn. and 5 a.m. 

<xii) Opportunity has also been taken to 
include in the Bill provisions relating to 
health, safety and comfort of workers 
somewhat on the lines of the Factories 
Act, 1948. 

8w It is hoped that when the Bill is passed 
into law, the provisions regulating labour and 
safety in mines will largely be on the lines 
of those contained in the Factories Act, 1948.— 
Gaz. of Ind., 1949, Pt V, p. 438. 

Amending Act 62 of 1959:— The Mines Act, 
1952, was passed with a view to amending 
and consolidating the law relating to the re¬ 
gulation of labour and safety in mines. The 
working of the Act has shown that it requires 
to be amended for various reasons, e. g., 
clarification of certain provisions, proper en¬ 
forcement of certain others and insertion of 
some new provisions to bring the Act in line 
with those contained in the Factories Act, 
1948. Some of the more important amend¬ 
ments sought to be made relate to— 

(J) the definition of the term 'mine' to make 
it dear that it includes quarries and 
opencast workings and also private 
railways, aerial ropeways, conveyors, 
etc., 

01) a new provision to the effect that sub¬ 
ject to certain conditions the Act (ex¬ 
cepting a few provisions) shall not ap¬ 
ply to excavations made for prospect¬ 
ing purposes only and to small quarries; 

(|U) the maintenance of first-aid rooms in 
mines wherein more than one hundred 
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and fifty persons are employed, instead 
of five hundred persons as at present; 

Pv) the prohibition of employment of per- 
sons in a mine when its owner, etc,, 
fail to comply with the notice of the 
Inspectorate for remedying any matter, 
thing or practice connected with a 
mine, which is dangerous to human life, 
limb, or safety; 

(v) the empowering of the person appoint¬ 
ed under section 24 for inquiring into 
an accident also to inquire into the fit¬ 
ness of a person to hold a certificate 
granted to him under the Act, if he is 
of the opinion that the person concern¬ 
ed is piima fade guilty of incompetence 
or negligence or misconduct in the per¬ 
formance of his duties under the Act in 
relation to the accident; 

(vi) the payment of overtime at a uniform 
rate of twice the ordinary rate of 
wages for persons employed both above 
and below ground, instead of the pre¬ 
sent rate of one and a half times, in 
the case of persons employed above 
ground, and twice, for persons employ¬ 
ed below ground; 

(vii) the revision of the Chapter on leave 
with wages so as to bring it as far as 
practicable in line with similar provi¬ 
sions in the Factories Act, 1948, which 
are considered to be more liberal; and 

(viil) the enhancement of penalties for con¬ 
travention of the different provisions of 
the Act to make punishment more 
deterrent by raising the scale of fines 
and also providing for imprisonment 
along with fine in the case of subse¬ 
quent convictions for the same offence 
and for contravention of orders under 
section 2Z.' 9 —S.O.R. Gaz. of India, 4-9- 
1959, Pt n-section 2, Ext, p. 1135. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 42 of 1953, 82 of 1959, 25 erf 1988. 

Adapted by 3 A, L O., 1958. 

—Extended by Acts 25 of 1908, 26 of 1968, Regn. 12 ol 1982. 
—Repealed in part by Act 36 of 1957. 


COGNATE ACTS AND PROVISIONS 

I. Coal Bearing Areas (Acquisition and Development) Act, 20 of 1987. 

* Coal Mine, (Conservation and Safety) Act, 12 at 1852. 

3. Coal Mines Labour Welfare Fund Act, 32 of 1947. 

4. Iron Ore Mines Labour Welfare Ceas Ad, 88 of 1981 

5. Mica Mines Labour Welfare Fund Act 22 of 1946 ' 

6. Mineral Products (Additional Duties of Excise and Customs) Art. 27 of 1988. 

7. Mines and Minerals (Regulation and Development) Art, 67 of 1967. ^ 

Maternity Benefit Art, 53 of 1961. 

0 . Oilfield* (Regulation anfi Development) Art, 53 of 1948. 

Apprentice Act 62 of 1961, section 14 . 

11. Payment of Wages Art, 4 of 1036 , section 24. 

£ ^ 11 ° f I948 * 86ctl0a 2 <«> Schedule, 

w. Factories Art. 83 of 1948, Schedule 8 and Chapter 4 . 
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[THE] MINES ACT, 1952 
(ACT XXXV OF 1952)* 




An Act to amend and consolidate the law relating to the regnlattw 

of labour and safety In mines. 

Be it enacted by Parliament as follows 
M F° r Statement of Objects and Reasons, see Gaz. of Ind. 1949 » » 1 . 

With ° { JammU aDd * A* 25 of 1988 

m « 15-8-106$. It has also been extended to the Union territories of 

sisisrsz 1*1; 011662 - « ^cCt £ 


CHAPTER I 
PRELIMINARY 

The 1 Mme b rArt U 1952 rt ™ t commcncem<!n ‘- 0) This Act may be called 

(2) It extends to the whole of India •[• • *] 

U , Sl f l ” 5 ? “ t0 f ° rce . ° n SUch dateb or dates 83 the Central Govern- 

ment may, by notification in the Official Gazette, appoint, and different dates 

i f P ° 1 fh ed ow d f fferen l t Provisions of this Act and for different States 
but not later than 31st December, 1953. 

[a] Words “except the State of Jammu and Kashmir" omitted by Act 25 of 1968, 

S. 2 and Sch. (15-8-1968). ^ 

[b] Act came into force on 1-7-1952, see Notfn, No. S. R. O. 967, D/- 27-5-1952 Gaz, 
of Ind., 1952, Pt. II, S. 3, page 869. 


2. Definitions.— a [(l)] In this Act, unless the context otherwise rer 
quires,— 

(a) “adolescent” means a person who has completed his fifteenth year but 
has not completed his eighteenth year} 

[a] Section 2 was renumbered as sub-section ( 1 ) thereof, by the Mines (Amend¬ 
ment) Act 1959 (LXII of 1959), S. 2 (w. a f. 16-1-1960). 

(b) “adult” means a person who has completed his eighteenth year; 

^(c) "agent”, when used in relation to a mine, means any individual, whe¬ 
ther appointed as such or not, who acts as the representative of the 
owner in respect of the management, control and direction of the mine 
or of any part thereof, and as such superior to a manager under this 
Act.] 

[a] Substituted for original clause (c), by the Mines (Amendment) Act, 1959 (LXII 
of 1959), S. 2 (w. e. f. 16-1-100OX 


Section 2 (1) (c) 

(1) Electrical installations in residential 
bungalows of officers of mines — No respon¬ 
sibility of agent or manager of mines for ob¬ 
servance of rules. 1962 JabU 838(839, 840) 
<DB). 

(2) Where R who was the Chief Mining 
Engineer, was not shown to be in anv way 
superior to the Manager so as to bring him 
within the mischief of the definition of the 
term agent, the deeming provision in Rule 46 
of the Mines Rules 1955 cannot make him 
liable for prosecution as an agent. A 1967 
Pat 441(444) : 1967 CrilJ 1084. 

(3) When there is a person duly appointed 
as an agent of the colliery In question, no 
other person can be deemed to be an agent in 
relation to that mine simply because he is 
an officer superior to the manager of the 
mine and exercises some functions relating to 
management, control and direction of the 


mine along as the other mines within his 
jurisdiction. Therefore, where one of the ac¬ 
cused persons was duly appointed as an 
agent of the colliery, prosecution of Area 
General Manager and Sub-Area Manager 
would be an abuse of the process of the court 
find they cannot be prosecuted for the of¬ 
fences in question. 1983 BiharLT 97(100) (DB) 
iPat). 

(4) A person may be treated as an agent 
whether appointed as such or not, if that per¬ 
son acts as representative of the owner. The 
crucial words, therefore, are not merely the 
management, control and direction of the 
mine but the person must do that as repre¬ 
sentative of the owner. Therefore where 
there was no allegation in the complaint 
petition that the accused was exercising over¬ 
all control and management of the mine as 
the representative of the owner, the order 
directing issuance of summons to the accused 

g “rson was bad and hence was auashed. 1982 
iharLT 231(233, 234) a 1982 BLJR 362 (Pat). 
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(d) "Chief Inspector” means the Chief Inspector of Mines .appointed tinder 
this Act; 

(e) "child” means a person who has not completed his fifteenth year; 

(f) "day” means a period of twenty-four hours beginning at midnight; 

(g) “district magistrate” means, in a presidency-town, the person appointed 
by the Cenlr.al Government to perform the duties of a district magistrate 
under this Act in that town; 

(h) a person is said to be “employed” in a mine who works under appoint¬ 
ment by or with the knowledge of the manager, whether for wages or 
not, in any mining operation, or in cleaning or oiling any part of any 
machinery used in or about the mine, or in any other kind of work what¬ 
soever incidental to, or connected with, mining operations; 

(i) "Inspector” means an Inspector of Mines appointed under this Act, and 
includes a district magistrate when exercising any power or performing 
any duty of an Inspector which he is empowered by this Act to exercise 
or perform; 

a [(h) “managing agent” has the meaning assigned to it in the Companies 
Act, 1956;] 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXlI of 1959), S. 2 (w e. f. 
16-1-1960). 

a I(j) “mine” means any excavation where any operation for the purpose of 
searching for or obtaining minerals has been or is being carried on, and 
includes— 

(i) .all borings, bore holes and oil wells; 

(ii) all shafts, in or adjacent to and belonging to a mine, whether in the 
course of being sunk or not; 

(iii) all levels and inclined planes in the course of being driven; 

(iv) all open cast workings; 

(v) all conveyors or aerial ropew.ays provided for the bringing into or 
removal from a mine of minerals or other articles or for the removal 
of refuse therefrom; 


Section 2 (1) (h) 

(1) Cartmen engaged in removing rubbish 
from campus of colliery are not persons em¬ 
ployed in mine A 1961 AndhPra 400(401) : 
(1961) 1 AndhWR 81 (DB). 

(2) Ma^doors looking after gardens attach¬ 
ed to officer’s bungalow — Are not "persons 
employed in a mine*' — Application to the 
labour Court constituted by the Central Gov¬ 
ernment not maintainable 1976 LabIC 1313 
(1315, 1316) (DB) (Pat). 

[See also 1984 Lab IC NOC 10 (Kant). 
(Case under Ss. 5 and 20 of Minimum Wages 
Act)l 

Section 2 (1) (J) 

(1) The Mines Act Section 2 (j) defining 
*nine\ excludes an office of mine which is 
separately defined by Section 2 (k) as mean¬ 
ing an office at the surface of the mine con¬ 
cerned. The office of the mine, though it may 
pe situated at the surface of the mine itself 
Is not within the definition of mine. A 1966 
SC 921(923, 924). 

(2) Person working in office situated on 
^rface of mine —Such person did not come 
within provisions of Industrial Disputes Act 
— Central Government has no jurisdiction to 
entertain dispute raised by him. (1978) 52 
FJR 321(324) : (1978) 1 LabLN 583 (Andh 
«a). 

(3) Manganese ore stored on plots in rail¬ 
way yards, three miles away from mines, and 
taken on lease from Railway authorities — 
Apart from storing ore on plots to await 
transport by rail to port no process ancillary 


to getting or dressing or preparation for sale 
carried out on plots — Held, establishments 
on plots could not be considered as factories 
or industrial establishments within meaning 
of Payment of Wages Act. (1969) 2 AndhWR 
262(263) : 36 FJR 44. 

(4) The process of crushing Dhokas into 

gittis cannot be described as ancillary to 
getting or dressing the mineral which is lime¬ 
stone. It cannot, therefore, be said that the 
process of crushing limestone Dhokas into 
gittis for being used for manufacture of 
cement can be described as mining operation 
or a process ancillary to getting or dressing 
or preparation for sale of the mineral lime- 
.stone within S. 2 (j) (x) of the Act. A 1982 
Madh Pra .225(230, 231): 1982 MPLJ 443 

(DB). 

(5) 'Mine* — Limestone mine in operation 
at the time of commencement of the Bihar 
Land Reforms Act (30 of 1950) — It shall be 
deemed to be in operation even in absence of 
notice of the commencement of its operation 
under Section 14 of Mines Act (4 of 1923) A 
1974 Pat 297(302, 303> (DB). ((1967) 1 SCA 
413. Rel on.> 

(8) The land in dispute having large de¬ 
posits of sand, which is a minor mineral and 
was admittedly being excavated and remov- 
ed by the defendant, was at the date of 
vesting "comprised in or appertained to a 
mine” within the meaning of S. 28 of the 

Acquisition Act (1 of 1954). A 
1979 SC 1669(1671) : 1980 UJ (SC) 102. 

n 7J* R ~ er , ln flood depositing sand gravel, 

Bajri, Kankar etc. on adjoining fields — 
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(V1> Ievels ' P lanes - machinery, works, railways, tramways and 

sidings, in or adjacent to and belonging to a mine- 7 ^ 

(vn) all workshops situated within the precincts of a mine and under 
the same management and used solely for purposes connecfed ^th 

fvui J ° f l he same* management; 

of workin t l tatlons for su PP'5mig electricity solely for the purpose 
of working the mine or a number of mines under die same ^ 


(1X) f'ZirCr 1 ? 565 f °l ? e 111116 bein g med for depositing refuse from 
a mine, or in which any operation in connection with such refuse 

^ premises exdusiveI y by the 


<x) omZ “ em P ted by ** <?“*«• Government by notification in the 
Offiaal Gazette, any premises or part thereof, in or adjacent to and 
belonging to a mine, on which any process .ancillary to the getting, 
ed^on” 8 ° r preparatlon for 3316 of minerals or of coke is being carri- 


0 J) minerals means all substances which can be obtained from the earth 
by mining, digging, drilling, dredging, hydraulicing. quarrying or by 

any other operation and includes mineral oils (which i n turn include 
natural gas and petroleum); 

(jjj) ’month" means the period from the first day of any month reckoned 

r„i the , Bntish calender to the last day of the same month;] 

|aj Substituted for clause (j). by the Mines (Amendment) Act, 195Q (LXII of 
1959), S. 2 (w. e. f. 16-1-1960). 

(k) "office of the mine” means an office at the surface of the mine concern¬ 
ed; 

[ (kk) open cast working means a quarry, that is to say, an excavation 
v here any operation for the purpose of searching for or obtaining mine¬ 
rals has been or is being carried on, not being a shaft or an excavation 
which extends below superjacent ground;] 

[a] Inserted by the Mines (Amendment) Act 1959 (LXII of 1959), S. 2 (w e. f. 
16-1-1960). 


Section 2 (1) (j) (contd.) 

Owners of fields selling such deposits in order 
to dear their fields for cultivation — Re¬ 
moval of such stuff does not amount to min¬ 
ing operation under S. 2 (1) (j) or to "open¬ 
cast working” under S 2 (1) (KK) of the 
Mines Act 1973 PunjLJ 725(727)(DB). 

(8) So long as the expression “mine” in¬ 
dudes a “quarry" within the meaning of the 
definition of it in the Mines Act the mere 
fact that a “quarry” finds separate mention 
in the payment of Wages Act would not 
affect or restrict the scope of the meaning to 
be assigned to the word “mine", for the pur¬ 
pose of the latter Act, so as to exdude a 
quarry of the kind concerned herein. 1974 
MadLJ (Cri) 395(398) : (1974) 2 KantLJ 299. 

(9) A certificate was issued by the Central 
Government under S. 82 of the Mines Act 
declaring the Central Electrical & Mechanical 
Workshop, Korba belonging to the National 
Coal Development Corporation as a m ne 
within the meaning of the said Act. Applica¬ 
tion under S. 26 (2) of the Bihar Shops and 
Establishments Act by the employees of the 
workshop challenging their dismissal, held, 
was not maintainable in view of S. 4 of the 
Shops & Establishments Act, as under S. 82 
of the Mines Act such a certificate was con- 
dusive on the question as to whether the 
workshop was a mine or not. 1978 LablC 1791 
(1792) (DB)(Pat). 


TSee also 1984 Lab IC 140 (Paras 17 to 20 
and 22) : (1983) 63 FJR 206 (Delhi). (Expres¬ 
sion "Mica Works" in Entry 10 of Sch. Part 1 
of Minimum Wages Act includes mica mines). | 

Section 2 (1) (Jj) 

(1) Bengal Cess Act (1880), S 6 — Earth or 
clay taken out from land for manufacturing 
bricks is Minor Mineral. Therefore, under 
Bengal Cess Act owner of land is liable to 
pay cess both on the annual value of the land 
and also on the annual net profits of the mine 
from where earth is taken out. He cannot 
however be assessed for the payment of cess 
qua the Brick kiln owner on his annual net 
profits of the brick kiln. 1973 TaxLR 1929 
(1991, 1992) : 1973 BUR 244 (Pat). (A 1969 
Cal 281, Diss. from.) 

Section 2 (1) (k) 

(1) Office of a mine though situated at the 
surface of the mine itself is not within the 
definition of mine. A 1966 SC 921(923, 924). 

(2) Person working in office situated on 
surface of mine — Such person did not come 
within provisions of Industrial Disputes Act 
— Central Government has no jurisdiction to 
entertain dispute raised by him. (1978) 52 FJR 
321(324) a (1978) I LabLN 583 (AP). 

Section 2 G) (kk) 

(1) River In flood depositing sand gravel. 
Bajri, Kankar etc. on adjoining fields — 
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(1) “owner”, when used in relation to a mine, means any person who is 
the immediate proprietor or lessee or occupier of the mine or of any 
part thereof and in the case of a mine the business whereof is being 
carried on by a liquidator or receiver such liquidator or receiver ®{and 
in the case of a mine owned by a company, the business whereof is being 
carried on by a managing agent, such managing agent]; but does not 
include a person who merely receives a royalty, rent or fine from the 
mine, or is merely the proprietor of the mine, subject to any lease, grant 
or licence for the working thereof, or is merely the owner of the soil and 
not interested in the minerals of the mine; but any contractor for the 
working of a mine or any part thereof shall be subject to this Act in like 
manner as if he were an owner, but not so as to exempt the owner from 
any liability; 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 2 (w. f. 
16-1-1960). 


Section 2 (1) (kk) (contd.) 

Owners of fields selling such deposits in 
order to clear their fields for cultivation — 
Removal of such stuff does not amount to 
mining operation under S. 2 (1) (j) or to “open 
cast” working under S. 2 (1) (kk) of the 
Mines Act — The deposits so brought by 
floods do not get embedded in soil and re¬ 
moval is not excavation. 1973 PunjU 725(727) 
(DB). 

Section 2 (1) (1) 

(1) Any person having some kind of pro¬ 
prietorial or financial interest, directly or in¬ 
directly and interested in the minerals of a 
mine and its working is intended to be in¬ 
cluded in the term "owner”. Hence a manag¬ 
ing director of a limited concern who is cer¬ 
tainly interested in the proceeds of the mine, 
ns profits and losses and its working is an 

owner” within the meaning of the definition 
In Cl. (1). 1957 CriLJ 128(130) (Cal). 

(2) A person can cease to be an owner 
only when he renounces his ownership No 
such renunciation can be said to take place 
when a sole proprietor takes another person 
into partnership and entrusts to him the con- 
auct of the mine in accordance with the part¬ 
nership agreement because in spite of the 
partnership he continues to be entitled to en- 
joy the advantages of ownership and exer¬ 
cise the powers Qf proprietorship. Hence he 

208(212)* ** an owner * A 1959 Cal 

(3) Term 'owner' does not include manager 
or agent — Managing Agents are not ownera, 
managers or agents. A 1961 SC 838(842). 

(4) The definition of an "owner” in S. 2 (1) 
is an inclusive one. The managing agents are 
brought within the ambit of the Act, for the 
due observance of the regulations framed 
thereunder. That does not imply that the 
Plaintiff company *s thereby divested of its 
rights of ownerships or enjoyment of its pro¬ 
perty or the right to carry on its business 
without any let or hindrance. Therefore, 
where the employers of a mine who were the 
owners of the colliery in question filed a suit 
lor injunction for preservation of its right of 
enjoyment of property and for preventing 
any invasion of their right to carry on busi¬ 
ness, it could not be contended that the plain- 

company has no locus standi to file such 
a suit and the suit should have been filed 


by its managing agents. 1972 MPLJ 78(81, 
82) : ILR (1973) MP 664. 

(5) Term 'owner* used in Section 72 (1) of 
the Cess Act (1880) (Bengal Act) can be inter¬ 
preted by taking its definition in the Mines 
Act (1967) ILR 46 Pat 294(301)(DB). 

(6) Person nominated by company to be in 
charge of affairs of a mine comes within de¬ 
finition of an owner. (1966) 2 AndhWR 87(88). 

(7) Considering definition of 'owner* in 
Section 2 (1), the directors cannot be describ¬ 
ed as owners as they are neither the imme¬ 
diate proprietors nor lessees, nor occupiers 
of the mine. Lessee or occupier is the com¬ 
pany itself. A 1964 MadhPra 222(223) : (1964) 
2 CriLJ 301. 

(8) Principle underlying Section 76 — Vica¬ 
rious liability — Mine, owned by limited 
Company, managed by and in effective con¬ 
trol of Managing Agents Company — Acci¬ 
dent — Liability — Directors of Managing 
Agents Company, and not of parent com¬ 
pany, are liable to be prosecuted — Parent 
Company cannot be deemed to be owner ILR 
(1966) Bom 916(928, 929) : 68 BomLR 380. 

(9) Merely because the lessor was Govern¬ 
ment and the stone was to be stacked at sites 
fixed by P. W. D. which is also Government 
Department, it cannot be held that Govern¬ 
ment continued to be owner of stone taken 
out from quarry. By virtue of S. 2 ( 1 ) of the 
Act lessee would become owner of the quarry 
in such a case and supply of stone made by 

13 sa ^ e and not works contract. 1981 
UPTC 866(808, 869) : 1981 (UP) STJ 335. 

(10) A sub-lessee for working out a mine 
Is owner within the definition in Section 2 
(1) (b) and has a right to apply for reopening 
of the mine. (1966) 70 CalWN 1074(1079). 

(11) On interpretation of the various terms 
of an agreement it was held that the raising 
contractors were in actual use and occupa- 
uon of the coal mine, that the agreement was 
licence coupied with a grant and therefore, 
the raising contractors would be deemed to 
JJ® °^ vner ” within the meaning of S. 3 (o) of 
the Coking Coa’ Nationa’isation Act (19721 

S ' 2 (1 ^ of ,he Mines Act. A 1980 SC 
1858(1862) : 1980 UJ (SC) 868. 

(12) Receiver appointed to colliery — 
Manager not appointed as required under Sec¬ 
tion 17 — Complaint filed against Receiver 
for offence under S.. 69 without leave of 
court which appointed him — Taking cogni 
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(m) 'prescribed’ means prescribed by rules, regulations or bye-laws, as the 
cese m,ay be; 

(n) ' qualified medical practitioner” means a person holding a qualification 

granted by an authority specified in the Schedule to the Indian Medical 

Degrees Act, 1916, or in the Schedule to the Indian Medical Council Act 
] 933; 9 

(o) regulations , rules” and "bye-laws” mean respectively regulations 
rules and bye-laws made under this Act; 

(p) where work of the same kind is carried out by two or more sets of per¬ 
sons working during different periods of the day each of such sets is 
called a "relay” a [and each of such periods is called a "shift”]; 

[a] Added by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 2 (w e f. 
16-1-1960). 

(q) "serious bodily injury” means any injury which involves, or in all pro¬ 
bability will involve, the permanent loss of the use of, or permanent in¬ 
jury to, any limb, or the permanent loss of or injury to the sight or 
hearing, or the fracture of any limb or the enforced absence of the injur¬ 
ed person from work for a period exceeding twenty days; 

(r) 'week' means the period between midnight on Saturday night and mid¬ 
night on the succeeding Saturday night. 

a [(2) A person working or employed in or in connection with a mine is 
said to be working or employed— 

(a) "below ground” if he is working or employed— 

(i) in a shaft which has been or is in the course of being sunk: or 

(ii) in any excavation which extends below superjacent ground; and 

(b) "above ground” if he is working in an open cast working or in any 
other manner not specified in clause (a).] 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 2 (w. e. f. 
16-1-1960). 

J [3. Act not to apply in certain cases. — (1) The provisions of this Act, 
except those contained in sections 7, 8. 9, 44, 45 and 46 shall not apply to— 

(a) any mine or part thereof in which excavation is being made for prospect¬ 
ing purposes only and not for the purpose of obtaining minerals for use 
or sale: 


Section 2 (1) (1) (contd.) 
zance of offence held was not illegal. 1977 Cri 
LJ 1412(1416) : 1977 BBCJ (HC) 415 (DB) 
(Pat) •* 1976 Pat UR 363(365). 

Section 2 (1) (o) 

(l)The rules, regulations and bv^-laws made 
under the Act of 1923 have become “rules, re¬ 
gulations and bye-laws” made under this Act 
within the meaning of the definition in Sec¬ 
tion 2 (1) (o) by virtue of the provisions of 
Section 24 of General Clauses Act. The fact 
that this Act itself has not provided for such 
a result is immaterial. A 1958 MadhPra 162 
(168) : 1958 CriLJ 767 •• A 1957 Cal 483 
(492) : 1957 CriU 834 (DB). 

|But see A 1956 Andh 24(25. 26) : 1956 Cri 
LJ 29.] 

Section 3 

(1) As a stone quarry is a mine the provi¬ 
sions of Sections 7, 8, 9, 44, 55 and 46 of the 
Mines Act 1952 apply to the auarry, whether 
it is an excepted mine or otherwise. 1968 Lab 

IC 825(826) (AP). , 

(2) Section 3 (1) of the Act makes applic¬ 
able as many as six of its important provi¬ 
sions to the mines from where building stone 
was extracted Then certainly by virtue of 
R ' (2) of the Pavment of Wages (Mines) 
Rules (1956), the Rules also would apply. 
Therefore, though the petitioners’ quarries 


were mines from where building stone like 
Napa slab was extracted they were mines to 
schich the Rules would apply. (1978) 52 FJR 
138(341) (DB)(AP). . 

(3) If the circumstances mentioned in me 
aroviso exist in any particular mine, then 
lespite the fact that they are mines which 
-cme within the ambit of clause (b) of Sec- 
ion 3 (1) of the Act, the Act would apply to 
hem (1978) 52 FJR 338(341) (DB)(AP). 

(4) A plain reading of Section 3 (1) (b) can 
eave no one in doubt that the word 'and* ap- 
>earing in para (b) of sub-clause (ii) of the 
proviso to clause (b) cannot mean or*. It is 
i conjunction and joins all the three paras, (a), 
h) and (c) to sub-clause (ii) of the proviso to 
clause (b). Thus, in order to apply sub-cl. (u) 
if the proviso to clause (b) the requirements 
)f the three paras (a), (b) and (c) ought to 
3 e fully satisfied. There is no warrant for any 
contention that if any one of the said three 
-equipments is satisfied, the condition men¬ 
tioned in sub-clause (ii) would be:found to 
lave been satisfied. Therefore, where only 
ine requirement, that is of employing 50 per- 
;ons a da v . has been satisfied and not the two 
others, the provisions of the Act ex^Pt th^se 
nentioned in S 3 w’llnotann'y. Hcn« ^Sec 
ion 17 will not applv. 

(317, 318, 319) : (1973) 1 APLJ 253. 


[Ss 4*5] 633 


[The] Mines Act, 1952 

Provided that— 

• (i) not more than twenty persons are employed on any one day in con¬ 

nection with any such excavation; 

(ii) the depth of the excavation measured from its highest to its lowest 
point nowhere exceeds six metres or, in the case of an excavation for 
coal, fifteen meters; and 

(iii) no part of such excavation extends below superjacent grounds; or 

(b) any mine engaged in the extraction of kankar, murrum, laterite, boulder, 
gravel, shingle, ordinary sand (excluding moulding sand, glass sand ,and 
other mineral sands' ordinary clay (excluding kaolin, china clay, white 
clay or fire clay), building stone, road metal, earth, fuller’s earth and 

lime stone: 

Provided that— 

(i) the workings do not extend below superjacent ground; or 

(ii) where it is an open cast working— 

(a) the depth of the excavation measured from its highest to its lowest 

point nowhere exceeds six meters; 

(b) the number of persons employed on any one day does not exceed 

fifty; and 

(c) explosives are not used in connection with the excavation. 

(2) Notwithstanding anything contained in sub-section (1), the Central 
Government may. if it is satisfied that, having regard to the circumstances ob¬ 
taining in relation to a mine or part thereof or group or class of mines, it is 
necessary or desirable so to do, by notification in the Official Gazette, declare 
th,at any of the provisions of this Act. not set out in sub-section (1), shall apply 
to any such mine or part thereof or group or class of mines or any class of 
persons employed therein. 

(3) Without prejudice to the provisions contained in sub-section (2). if at 
any time any of the conditions specified in the proviso to clause (a) or clause (b) 
of sub-section (1) is not fulfilled in relation to any mine referred to in that 
sub-section, the provisions of this Act not set out in sub-section (1), shall be¬ 
come immediately applicable, and it shall be the duty of the owner, agent or 
manager of the mine to inform the prescribed authority in the prescribed 
manner and within the prescribed time about the non-fulfilment.] 

[a] Substituted for the former section 3, by the Mines (Amendment) Act, 1959 
(LXII of 1959), S. 3 (w. e. f. 16-1-1960). 

4. References to time of day.— I n this Act, references to time of day are 
references to Indian standard time, being five and a half hours ahead of Green¬ 
wich mean time: 

Provided that, for any area, in which Indian standard time is not ordinarily 
observed, the Central Government may make rules— 

(a) specifying the area; 

(b) defining the local mean time ordinarily observed therein; and 

(c) permitting such time to be observed in all or any of the mines situated 
m the area. 

CHAPTER n 


INSPECTORS AND CERTIFYING SURGEONS 

5. Chief Inspector and Inspectors— ( 1 ) The Central Government may by 
notification in the Official Gazette, appoint such a person as possesses the pres¬ 
cribed qualifications to be Chief Inspector of Mines for all the territories to 
which this Act extends .and such persons as possess the prescribed qualifications 
to be Inspectors of Mines subordinate to the Chief Inspector 

(2) No person shall be appointed to be Chief Inspector or an Inspector or 
having been appointed shall continue to hold such office, who is o r becomes 
directly or indirectly Interested in any mine or mining rights in India. 

"A" in the citations stands for AIR " 



634 [Ss 6-7] 


[The] Mines Act, 1952 
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(4) The Chief Inspector and all Inspectors shall be deemed to h* „.,ku» 

f a T<^ W M« n ^ 6aning of the Indi0n Pena l Code . 6 ° ^ PUbUC 

13 S ?3 pf?, !L° r „o ?■’ ”2’ D c / - i r ,953 « PUbUshed to Gaz - Of India, 26-3- 
J 9 ®?* P ‘; "• secnon 3 - P- 153 °; S.R.O. 2710, dated 14-8-57, published in Gaz of 

SS 3 * ?f 7 ***■ S 3 - P- ««»; S.R.O. 3671 dated li-H-1957 publish^ 2 

Droval 6 of fb^r ° f „ In8pectors — (1) The Chief Inspector may. with the ap- 
Lhe mavthfnTm . Governmentand subject to such restrictions or conditions 
Smed^Ir a ^ h to impose, by order in writing, authorise any Inspector 
named or any class of Inspectors specified in the order to exercise such of 

the powers of the Chief Inspector under this Act (other than those relating 
to appeals) as he may specify. ^ 


Q „ 2 T u 6 Chie { Ins Pector may, by order in writing, prohibit or restrict the 
exercise by any Inspector named or any class of Inspectors specified in the 
order of any power conferred on Inspectors under this Act 


(3) Subject to the other provisions contained i n this section, the Chief 

inspector shall declare the local area or areas within which or the group or 

class of mines with respect to which Inspectors shall exercise their respective 
powers. ] 

[a] Substituted for S. 6, by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 4 
(w. e. f. 16-1-1960). 


7. Powers of Inspectors of Mines.— (1) The Chief Inspector and any In- 
spector may— 

(a) make such examination and inquiry as he thinks fit in order to ascertain 
whether the provisions of this Act and of the regulations, rules and bye¬ 
laws .and of any orders made thereunder are observed in the case of 
any mine; 

(b) with such assistants, if any, as he thinks fit enter, inspect and examine 
any mine or any part thereof at any time by day or night; 

Provided that the power conferred by this clause shall not be exercised in 
such a manner as unreasonably to impede or obstruct the working of the mine; 

(c) examine into, and make inquiry respecting, the state and condition of any 
mine or any part thereof, the ventilation of the mine, the sufficiency of 
the bye-laws for the time being in force relating to the mine, and all 
matters and things connected with or relating to the health, safety and 
welfare of the persons employed in the mine, and take whether on the 
precincts of the mine or elsewhere, statements of any person which he 
may consider necessary for carrying out the purposes of this Act; 

(d) exercise such other powers as may be prescribed by regulations made 
by the Central Government in this behalf: 

Provided that no person shall be compelled under this sub-section to 
answer any question or make any statement tending to incriminate himself. 

(2) The Chief Inspector and any Inspector may. if he has reason to believe, 
as a result of any inspection, examination or inquiry under this section, that an 


Section 7 

(1) The Inspector of Mines has power of 
examination, enquiry, search and seizure and 
he can also make a complaint for an offence 
under the Act. A statement made to him dur¬ 
ing an enquiry into an accident in the mine 
is admissible in evidence, since he is not a 
Police Officer. 1974 LablC 934(937, 938) : 1974 
MPLJ 64. 


(2) An order of cancellation of certificate 
by the Board is not bad for failure to suspend 
the certificate by the Regional Inspector. The 
Board’s power is independent and is initiated 
by the Report of the Regional Inspector To 
invalidate the Board’s order because the Re¬ 
gional Inspector has not suspended the certi¬ 
ficate is a fallacy. A 1977 SC 965(969) : 1977 
CJ (SC) 184. 
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offence under this Act has been or is being committed, search any place .and 
take possession a [of any material or any plan, section, register or other record] 
appertaining to the mine, and the provisions of the Code of Criminal Pro¬ 
cedure, 1898, shall, so far as may be applicable, apply to any search or seizure 
under this Act as they apply to any search or seizure made under the auth¬ 
ority of a warrant issued under section 98 of that Code. 

[a] Substituted for the words “of any register or other record”, by the Mines 
(Amendment) Act, 1959 (LXII of 1959), S. 5 (w.e.f. 16-1-1960). 

8. Powers of special officer to enter, measure, etc.— Any person in the ser¬ 
vice of the Government duly authorised in this behalf by a special order in 
writing of the Chief Inspector or of an Inspector may, for the purpose of 
surveying, levelling or measuring any mine, after giving not less than three 
days’ notice to the manager of such mine, enter the mine and may survey, level 
or measure the mine or any part thereof at any time by day or night; 

Provided that, where in the opinion of the Chief Inspector or of an Inspector 
an emergency exists, he may, by order in writing, authorise any such person to 
enter the mine for any of the aforesaid purposes without giving any such notice. 

9. Facilities to be afforded to Inspectors.— Every owner, agent and mana¬ 
ger of a mine shall afford the Chief Inspector and every Inspector and every 
person authorised under section 8 all reasonable facilities for making any entry, 
inspection survey, measurement, examination or inquiry under this Act 

10. Secrecy of Information obtained.— (1) All copies of, and extracts from, 
registers or other records appertaining to any mine and all other information ac¬ 
quired by the Chief Inspector or an Inspector or by any one assisting him, in 
the course of the inspection of any mine under this Act or acquired by any per¬ 
son authorised under section 8 in the exercise of his duties thereunder, shall be 
regarded as confidential and shall not be disclosed to any person or authority 
unless the Chief Inspector or the Inspector considers disclosure necessary to en¬ 
sure the health, safety or welfare of any person employed in the mine or in 
<any other mine adjacent thereto. 

(2) Nothing in sub-section (1) shall apply to the disclosure of any such in¬ 
formation (if so required) to— 

(a) any Court; 

(b) a Mining Board, Committee, or Court of Inquiry constituted or appoint¬ 
ed under section 12, section 13 or section 24, as the case may be; 

(c) an official superior or the owner, agent or manager of the mine con¬ 
cerned; 

(d) a Commissioner for workmen’s compensation appointed under the Work¬ 
men’s Compensation Act, 1923; 

(e) the Director, Indian Bureau of Mines. 


(3) If the Chief Inspector or an Inspector or any other person referred to 
■ub-section (I) discloses, contrary to the provisions of this section, any such 
information as Aforesaid without the consent of the Central Government, he 
shall be punishable with imprisonment for a term which may extend to one 
year, or with fine, or with both. 


(4) No Court shall proceed to the trial of any offence under this section 
except with the previous sanction of the Central Government. 

n« i 1 ’ C er ‘ ,f y in g surgeons.- ( 1 ) The Central Government may appoint* qua- 
practitioners to be certifying surgeons for the purposes of this Act 
within such local limits or for such mine or class or description of mines as it 
may assign to them respectively. 

im ! Ubj Ll t0 SUch C0nditions as the Central Government may think fit to 
authorise T 7, wi ? h . the a PP roval of the Central Government, 

raS to* A rt£” UCh ^he (^rtifying surgeon may^dfy 

SS5 iSS’SHS? ^JSSSL. ,0 todude ^ 

« sss? asss 
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exercise such powers, who is or becomes the owner, agent or manager of a mine, 
or is or becomes directly or indirectly interested therein, or in any process 
or business carried on therein or in any patent or machinery connected there¬ 
with, or is otherwise in the employment of the mine. 

(4) The certifying surgeon shall carry out such duties as may be prescribed 
in connection with— 


(a) the examination and certification of adolescents under this Act; 

(b) the examination of persons engaged in a mine in such dangerous occu- 
pations or processes as may be prescribed; 

(c) the exercise of such medical supervision as may be prescribed for any 
mine or class or description of mines where— 

(i) cases of illness have occurred which it is reasonable to believe are 
due to the nature of any process carried on or other conditions of 
work prevailing in the mine; 

(ii) adolescents are or are to be employed in any work which is likely 
to cause injury to their health. 

[a] For some of the notifications under this section, see S.R.O. 1135, dated 23-5-1955 
published in Gazette of India. 28-5-1955, Part II, Section 3, page 936; S O. 187, 
dated 11-1-1961, published in Gazette of India, 21-1-1961, Part II, Section 3 (ii), 
page 279; S.O. 3934 dated 22-12-1962, published in Gazette of India, 1962. Part II, 
section 3 (ii), page 4265; S.O. 1775, dated 19-6-1963, published in Gazette of India, 
29-6-1963, Part II. section 3 (ii), page 2058; S.O. 2488. dated 6-7-1964, published 
in Gazette of India. 18-7-1964, Part II. section 3 (ii). page 2937; S.O. 592 dated 
15-2-1966, published in Gazette of India, 26-2-1966; Part II, section 3 (ii), 
page 586. 


CHAPTER m 

MINING BOARDS AND COMMITTEES 


12. Mining Boards.— (1) The Central Government may constitute® for any 
part of the territories to which this Act extends, or for any group or class of 
mines, a Mining Board consisting of— 

(a) a person in the service of the Government, not being the Chief Inspector 
or an Inspector, b [appointed] by the Central Government to act as chair¬ 
man; 

(b) the Chief Inspector or an Inspector ^appointed] by the Central Gov¬ 
ernment; 

(c) ,a person, not being the Chief Inspector or an Inspector, ^appointed] by 

the Central Government; 

(d) two persons nominated by owners of mines or their representatives in 
such manner as may be prescribed; 

(e) two persons to represent the interest of miners, who shall be nominated 
m accordance with the following provisions, namely,— 

(i) if there are one or more registered trade unions having in the aggre¬ 

gate ,as members not less than one-quarter of the miners, the said 
persons shall be nominated by such trade union or trade unions in 
such manner as may be prescribed; 

(ii) if sub-clause (i) is not applicable and there are one or more register¬ 
ed trade unions having in the aggregate as members not less than 
one thousand miners, one of the said persons shall be nominated by 
such trade union or trade unions in such manner as may be prescribed 
and the other by the Central Government; 

(iii) if neither sub-clause (i) nor sub-clause (ii) is applicable, the said 

person shall be nominated by the Central Go vernment __ 

Section 12 

(1) Section 12 (1) is directory and not man¬ 
datory and Section 59 (3). or Section 59 (4) 
after the amendment in 1959 is mandatory in 
the sense that before the draft regulation is 
published, it is obligatory for the Central 


Government to consult the Board which is 
constituted under Section 12. If no Board is 
constituted, there can be, and need be no con- 
sultation. A 1963 SC 134(139 to 141) : 1963 (1) 
CriLJ 88. 
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Explanation.— In this clause, "miner” means a person employed, otherwise 
than in a position of supervision or management, in any of the mines for which 
the Mining Board is constituted. 

(2) The chairman shall appoint a person to act as secretary to the Board. 

(3) The Central Government may give directions as to the payment of tra¬ 
velling expenses incurred by the secretary or any member of any such Mining 
Board in the performance of his duty as such secretary or member. 

[a] For constitution of such Boards— 

(1) in Madhya Pradesh and Uttar Pradesh, see S.O. 1286. Gazette of India, 1965, 
Pt. II. section 3 (ii), p. 1409; 

(2) in Madras (Tamil Nadu), see S.O. 1127, dated 15-4-1963. Gazette of India, 
1963, Pt II, section 3 (ii). p. 1298; 

(3) in Mysore and Kerala, see S.O. 1128, ibid; 

(4) in Rajasthan, Punjab, Delhi and Himachal Pradesh, see S.O. 3300, Gazette 
of India. 1963. Pt. II. section 3 (ii), P- 4120; 

(5) in Maharashtra and Gujarat, see S.O. 3937, Gazette of India, Pt. U, 
section 3 (ii), p. 4268; 

(6) in Bihar, see S.O. 3978, ibid; 

(7) in Andhra Pradesh, see S.O. 1070, Gazette of India. 1963, Pt. II, section 3 (ii), 
p. 1136; 

(8) in West Bengal and Assam, see S.O. 3933, Gazette of India, 29-12-1962, Pt. n, 
section 3 (ii), p. 4264; and 

(9) in Orissa, ibid, p. 4267. 

[b] Substituted for the word "nominated” by the Mines (Amendment) Act, 1959 

(LXII of 1959), section 6 (with effect from 16-1-1960). 


13. Committees.— (1) Where under this Act ,any question relating to a 
mine is referred to a Committee, the Committee shall consist of— 

(a) a chairman nominated by the Central Government or by such officer or 
authority as the Central Government may authorise in this behalf; 

(b) a person nominated by the chairman and qualified by experience to dis¬ 
pose of the question referred to the Committee; and 

(c) two persons to represent the interests of the persons employed in the 
mine of whom one shall be nominated by the owner. agent or manager 
of the mine concerned, and the other shall be nominated by the Central 
Government in consultation with such organisations of miners employ¬ 
ed in the mine as may be recognised for the purpose by that Government 


(2) No Inspector or person employed in or in the management of any mine 
concerned shall serve as chairman or member of a Committee appointed under 
this section. 


(3) Where an owner, agent or mo pager fails to exercise his power of nomi¬ 
nation under clause (c) of sub-section (1), the Committee may, notwithstanding 
such failure, proceed to inquire into and dispose of the matter referred to it 

(4) The Committee shall hear and record such information as the Chief 
Inspector or the Inspector, or the owner, agent or manager of the mine con¬ 
cerned may place before it, and shall intimate its decision to the Chief Inspector 
or the Inspector and to the owner, agent or manager of the mine, and shall 
report its decision to the Central Government. 

(5) On receiving such report the Central Government shall pass orders in 
conformity therewith unless the Chief Inspector or the owner, .agent or mana- 
ger of the mine has lodged an objection to the decision of the Committee, in 
which case the Central Government may proceed to review such decision and 
to pass such orders in the matter as it may thmlr fit 


that * t an ° biection 15 lod « ed b y the Chief Inspector, notice of the 
same shaii be given to the owner, agent or manager of the mine before any 
orders are passed thereon by the Central Government 

anv Ip e n?H n V al t?° Verni ^ ent T y ^ ve directions as to the remuneration, if 
any, to be paid to the members of the Committee or eny of them and as to 

the payment of expenses of the inquiry including such remuneration,’ 
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section i? ITh°F g , 8 ° ards — (1) ^ Minin « Board constituted under 
section 12 and any Committee constituted under section 13 may exercise such 

of the powers of an Inspector under this Act as it thinks necessary or ex^dient 

to exercise for the purpose of deciding or reporting upon any matter rSSd 


(2) Every Mining Board constituted under section 12 and every Committee 

Cnr n nf e c Un , p S 6 C i 10n 13 Sha " h=,Ve the powers - of a Civil CoS under *the 
Code of Civil Procedure, 1908, for the purpose of enforcing the attendance of 

witnesses and compelling the production of documents and material objects. 


[a] The words and figures and every person required by any such Mining Board 
or Committee to furnish information before it shall be deemed to be legally 
bouna to do so within the meaning of section 176 of the Indian Penal Code *' 
were omitted by the Mines (Amendment) Act, 1959 (LXII of 1959), section 7 
(with effect from 16-1-1960). 


15. Recovery of expenses— The Central Government may direct that the 
expenses of any inquiry conducted by a Mining Board constituted under sec- 
tion 12 or by ,a Committee appointed under section 13 shall be borne in whole 
or in part by the owner or agent of the mine concerned, and the amount so 
directed to be paid may. on application by the Chief Inspector or an Inspector 
to a magistrate having jurisdiction at the place where the mine is situated or 
where such owner or agent is for the time being resident, be recovered by the 
aistre ss and sale of any movable property within the limits of the magistrate’s 
jurisdiction belonging to such owner or agent: 

Provided that the owner or his agent has not paid the amount within six 
weeks from the date of receiving the notice from the Central Government or 
the Chief Inspector of Mines. 

CHAPTER IV 

MINING OPERATIONS AND MANAGEMENT OF MINES 

16. Notice to be given of mining operations.— (1) The owner, agent or 
manager of a mine shall, before the commencement of any mining operation, give 
to the Chief Inspector, the Director. Indian Bureau of Mines and the district 
Magistrate of the district in which the mine is situate, notice in writing in such 
form and containing such particulars relating to the mine as may be prescribed. 

(2) Any notice given under sub-section (1) shall be so given as to reach the 
persons concerned at least one month before the commencement of any mining 
operation. 

17. Managers.— Save as may be otherwise prescribed, every mine shall 
be under one manager who shall have the prescribed qualifications and shall be 
responsible for the control, management, ^supervision] and direction of the 
mine, and the owner or agent of every mine shall appoint himself or some other 
person, having such qualifications, to be such manager. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), section 8 (with 
effect from 16-1-1960). 


Section 14 

(1) An order of cancellation of certificate 
by the Board is not bad for failure to suspend 
the certificate by the Regional Inspector. The 
f3oard’s power is independent and is initiated 
by the Report of the Regional Inspector. 
There is an overall duty of oversight vested 
in the Board to enforce observance of rules 
of safety. To invalidate the Board's order be¬ 
cause the Regional Inspector has not suspend¬ 
ed the certificate is a fallacy. A 1977 SC 965 
(969) : 1977 Vi (SC) 184. 

Section 17 

(1) Manager does not come within defini¬ 
tion of •owner* in S. 2 (1) (1). A 1961 SC 838 
(840) : 1961 (2) CriLJ 1. 


(2) The agent or manager under the Mines 
Act (1952) is responsible for “control, 
management, supervision and direction of the 
mines** — The expression would hardly cover 
a dally supervision in respect of electrical 
installation in residential bungalows of the 
Mine's Officers. 1962 JabLJ 838(839.840) (DB). 

(3) Where it was mentioned in the com¬ 
plaint that the accused petitioner was an As¬ 
sistant Divisional Manager and agent of the 
Colliery and the accused persons, including 
the petitioner being the principal employer 
were reouired to submit annual return ip 
Form 25, it was held, that there was suffi¬ 
cient indication in the complaint that the 
petitioner was incharge of, and responsible ior 
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18. Duities and responsibilities of owners* agents and managers.— (1) The 
owner, agent and manager of every mine shall be responsible that all operations 
carried on in connection therewith are conducted in .accordance with the provi¬ 
sions of this Act and of the regulations, rules and bye-laws and of any orders 
made thereunder. 

(2) In the event of any contravention of any such provisions by any person 
whosoever, the owner, agent and manager of the mine shall each be deemed 
also to be guilty of such contravention unless he proves that he had taken all 
reasonable means, by publishing and to the best of his power enforcing those 
provisions, to prevent such contravention: 

a[ • 9 » * ] 

(3) * ]. It shall not be a defence in .any proceedings brought 

against an owner or agent of a mine under this section that a manager of the 
mine has been appointed in accordance with the provisions of this Act. 

[a] The proviso was omitted by the Mines (Amendment) Act, 1959 (LJCII of 1959) 
section 9 (with effect from 16-1-1960). 

[b] The words "Save as hereinbefore provided’’ were omitted, ibid. 


Section 17 (contd.) 

the conduct of the business of the company 
1983 BiharLT 60(63) : 1983 BLJR 177 (Pat). 

(4) Section 17 of the Act only lays down 
that every mine shall be under the supervi¬ 
sion of a manager. It does not limit the re¬ 
sponsibility of others who may also be con¬ 
cerned directly with the functioning of a 
mine. Every person who is incharge of the 
business of the colliery is liable for carrying 
out the provisions of the Act. Therefore, the 
Assistant Divisional Manager can also be 

fk° S *£ Uted and il 030001 he contended that 
the Manager alone and none else can be pro¬ 
secuted as the offence was committed bv a 
company. Even if, the company has not been 

person incharge of. and 

JFSfkf!?! to '. ,h ® company for the conducl 
p-u S _^ s,ness IS liable to be prosecuted 1983 
BiharLT 60(63. 64) : 1983 BLJR 177 (Pat) 

gJ 5) * e f‘ ve . r appointed to Colliery - Mana- 

35 under S. 17 — 

uS S«o fae < t L ag ? i , nst Recelver for offence 
Klted S h?m Wi,h ° u '. leave of Court which ap- 
held /7i, Tak , ng c0 8 nizan ce of offenefl 

1# (J5J CriU7 1412 <” 16 > : 

DoffiJS* J^ nes Act provides for the ap. 

Dow^ fn o f a ,T ager for Mlnes . but the 
RJSeJ £ jK? 1 , ma nager is given to the 

tKof cJS agen '-. I? 16 ,erms and condi- 

iSr re to ***P ,ered 11x10 b y toe 

Manager There are no rules 
gard ^o^ttiP^ condit ? ons of service with re- 
Tli»e »r^!ii^ anagers , POst under the Act 
rating fot regul ? ,lons framed enume-’ 

to the Mannepp’ 0nS . aervlce with regard 
fore na £ er s t** 1 under the Act There- 

aervic? *> vemed by contract ot 

—&K SST, AnKT d lM( I 4*‘ Ut0ry 

Section 18 

-& E 2tSLg r .^ : “ 0 ““ «> * «■* di a™, 

are ju - agem and the owner _ 

sg* *.»^Jr n sr&ss 


severally liable for the breach of any regula¬ 
tions by “any person whosoever”. Not only is 
that person who contravenes the provisions 
guilty but each of these three — the manager, 
the agent and the owner — is also deemed 
to be guilty though the contravention was not 
A 1961 SC 1543(1547). (A 1958 Nag 
71; 1956 CriLJ 260 and view of Renupada 
Mukherjee, J, in A 1957 Cal 483 : 1957 CriU 
834, .Overruled.) 

(3) Term "whoever” — Not restricted to 
mean only owner, agent or manager but 
covers any other person whatsoever — 
General Manager. Safety Officer. Sr. Over¬ 
man. Mining Sardar. Shotfirer could be liable 
tor prosecution under provisions of Mines 

Act. 1983 LabIC 1732(1734-1735) . 1983 MPU 
635. 

(4) As per proviso to S. 18, Clause (2) 
owner 3s not liable for irregularities in the 
working of the mine if he proves that he 

f‘ n habi ‘ of takin g. ^d did not 
in respect of the matter in question take any 

hp hnli m^T n , a , I! ? ent of the mine and that 
cilr,!? f m de a i financial and other provi¬ 
sions necessary to enable the manager to 
carry out the duties and that the offence waS 

160(167 t ^ ed TT V R tI !i < ? , i» h .‘ S kn °wledge. 1964 BUR 
100(167) : 1LR 44 Pat 72 (DB) 

Mine owned by limited Company 

{2££ff d b ? “i d in efl ec»ve control of 

~ Directors of Managing Agents 
Ssre* >i nd not of parent cxSfLy. are 

Bom 916(929. 930) : 68 BomLR m ° 66) 

ot the definition of 'owner' and 
the liabilities of the owner ntrent 

manager under S. 18 (1) and (2) Sf the a3 

a* k3r& 

•be Manager's post JUTS 
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CHAPTER V 


PROVISIONS AS TO HEALTH AND SAFETY 

19. Drinking water.— Md) In every mine effective arrangements shall be 
made to provide and maintain at suitable points conveniently situated a suffi¬ 
cient supply of cool and wholesome drinking water for all persons employed 
therein : 

Provided that, in the case of persons employed below ground the Chief 
Inspector may, in lieu of drinking water being provided and maintained at 
suitaDle points, permit any other effective arrangements to be made for such 
supply. ] 

(2) All such points shall be legibly marked 'DRINKING WATER’ in a 
language understood by a majority of the persons employed in the mine and no 
such point shall be situated within twenty feet of any washing place, urinal or 
latrine, unless a shorter distance is approved in writing by the Chief Inspector. 

(3) In respect of all mines or any class or description of mines, the Central 
Government may make rules for securing compliance with the provisions of sub¬ 
sections (1) and (2) and for the examination by prescribed .authorities of the 
supply and distribution of drinking water. 

[a] Substituted for sub-section (1) by the Mines (Amendment) Act. 1959 (LX1I of 
1959). section 10 (with effect from 16-1-1960). 

20. Conservancy.— ( 1 ) There shall be provided, separately for males and 
females in every mine, a sufficient number of latrines and urin,als of prescribed 
types so situated as to be convenient and accessible to persons employed in the 
mine at all times. 

(2) All latrines and urinals provided under sub-section (1) shall be 
adequately lighted, ventilated and at all times maintained in a clean and sani¬ 
tary condition. 

(3) The Central Government may specify the number of latrines and urinals 
to be provided in any mine, in proportion to the number of males and females 
employed in the mine and provide for such other matters in respect of sanita¬ 
tion in mires (including the obligations in this regard of persons employed in 
the mine) as it may consider necessary in the interests of the health of the 
persons so employed. 

a [21. Medical appliances.— (1) In every mine there shall be provided and 
maintained so as to be rqadily accessible during all working hours such 
number of first-aid boxes or cupboards equipped with such contents as may be 
prescribed. 


(2) Nothing except the prescribed contents shall be kept in a first-aid box 
or cupboard or room. 

(3) Every first-aid box or cupboard shall be kept in the charge of a responsi¬ 
ble person who is trained in such first-aid treatment as may be prescribed and 
who shall always be readily available during the working hours of the mine. 

(4) In every mine there shall be made so as to be readily available such 
arrangements as may be prescribed for the conveyance to hospitals or dispen¬ 
saries of persons who, while employed in the mine, suffer bodily injury or be¬ 


come ill. 


Section 18 (contd.) 

the parties are governed by contract of ser¬ 
vice This cannot be termed as statutory ap¬ 
pointment. (1979) 2 AndhLT 190(197). 

(8) The duty to make the roof and side of 
every travelling road and working place id 
a mine secure, imposed by Regn. 102 is a 
high duty, but not an absolute one and the 
element of foreseeability to some extent en¬ 
ters into it. If there is a fall in a coal mine 
it is presumptive evidence of breach of 
Regn. 102, that the roof or side, as the case 
may be, was not made or kept secure and 


t is for the accused to show that the pos- 
libility of its fall could not be reasonably 
oreseen or guarded against. 1974 LablC 931 
[942) : 1974 MPLJ 64. 

Section 21 

(1) Director nominated to be incharge of 
nine failed to maintain registers, ^ ®pp°int 
qualified manager and to provide fu^t aid 
>quipm°nt and personnel — His prosecution 
inter section 21 was legal. (1966) 2 Andh 
WR 87(88). 



[The] Mines Act, 1952 


[S 22] 644 


(5) In every mine wherein more than one hundred and fifty persons .are 
employed, there shall be provided and maintained a first-aid room of such size 
with such equipment and in the charge of such medical and nursing staff as may 
be prescribed.] 

[a] Substituted for the original section 21 by the Mines (Amendment) Act, 1959 
(LXII of 1959), section 11 (with effect from 16-1-1960). 

OBJECTS AND REASONS 


Substituted section 21 .— ’'The scale pres¬ 
cribed for first-aid boxes in sub-section (1) of 
(old) section 21 is considered inadequate. 
The number of first-aid boxes to be provided 
will depend upon various factors and it will 
be more appropriate to prescribe details in 
this regard in the rules framed under the Act. 

Unlike work in factories, work in mines — 


particularly work below ground — Is more 
hazardous. It is, therefore, necessary that 
arrangements should be available for trans¬ 
port of injured persons to hospitals or dis¬ 
pensaries and that first-aid rooms should be 
provided in mines wherein more than one 
hundred and fifty persons, instead of five 
hundred as at present, are employed.”—S.O.R. 


“[22. Powers of Inspectors when causes of danger not expressly provided 
against exist or when employment of persons is dangerous.— (1) If in respect 
of any matter for which no express provision is made by or under this Act, it 
appears to the Chief Inspector or an Inspector that any mine or part thereof 
or any matter, thing or practice in or connected with the mine, or with the con¬ 
trol, supervision, management or direction thereof, is dangerous to human life 
or safety or defective so as to threaten, or tend to, the bodily injury of any 
person, he may give notice in writing thereof to the owner, agent or manager 
JL.J; and . sba11 state ,n the noti ce the particulars in respect of which he 

?" S !i e «. S he ?' f ne ,-° r Par ^ thereof or * e matter - thi "g or Practice to be 
dangerous or defective and require the same to be remedied within such time 
and in such manner as he may specify in the notice. 

. * 1A { Whe 5 e lhe owner, agent or manager of a mine fails to comply with the 

Under T sub - section (1) within the period specified there- 

wri fna crnhihTt °7 6 Ins P ector > case may be, may by order in 

anv U the ei "P 1 °y men t »n or about the mine or any part thereof of 

any person whose employment is not in his opinion reasonably necessary for 
foTUT phance . with the terms of ^e notice. necessary lor 

Chief TnYni h t° Ut pr T d l ce t0 the P rovisi <>ns contained in sub-section (1) the 

aS the be - ma * hy orde^in writing 

SSTsSSti^S'^SaSS 

WSi^wAs-*- - 


affected by fire or flooding. 
„ . Section 22 

manLe;! naglng . agen,s "Ot owners, 

SSS2S? ° r . agents - No Question of con’ 
S'i"' regulation by the managing 
ari*T “ffi ? r anv of , i,s directors can 
^nnunal proceedings against the 

"" rewawtiin B) r o5u y f u “ hed - A 

s?„ r « R t e “we 

Gene?ai Wl r!' a 0Ut givlng notlce “ Section 21 of 
1967 pi» Act cennot be invoked. A 

1867 Pat 441 ( 446 , 447 ) : 1967 CriLJ 1084 . 

nine e A f« 1 ^ 1 * s,o r e querry face working on a 
- gie face system was dressed down and 


M A H In the citations 
•' IVol, 25] 4 A. M. 4i 


1 ® ^ saf e as care and skill could make It 
Thereafter some lifting shots were fired in a 

K reman made a visual inspec- 

2J0S& 

workfiig a On 0g t e h r P and ‘ho deputy foreman^ 

jftai&sgya: aasa m 


stands for AIR 
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(3), If the Chief Inspector, or an Inspector authorised in this behalf by 


n . nnwr i . , _ * * — —* aumuiin mis nenaii hv 

fhorl special order in writing by the Chief Inspector, is of opinion that 

dW-T n 1 * immediate dsn ? er to ,he or safety of any person em- 

sSpnt 3 ? y t K mine or part thereof, he may, by order in writing containing a 
statement of the grounds of his opinion, prohibit, until the danger is removed 
the employment in or about the mine or any part thereof of anyTrson 

of remo e ”^X e dange" 0t h ‘ S ° Pini ° n reaSO " ab,y necessary ! ° r tlle P«P°* 


(4) Where a notice has been given under sub-section (1) o r an order made 
under sub-section OA), sub-section (2) or sub-section (3) by an Inspector, the 
owner, agent or manager of the mine may, within ten days after the receipt of 
t e notice or order, as the case may be, appeal against the same to the Chief 
inspector who may confirm, modify or cancel the notice or order. 

(5) The Chief Inspector or the Inspector sending a notice under sub-sec¬ 
tion (1) or making an order under sub-section (1A), sub-section (2) or sub-sec¬ 
tion (3) and the Chief Inspector making .an order (other than an order of cancel¬ 
lation in appeal) under sub-section (4) shall forthwith report the same to the 
Central Government. 

(6) If the owner, agent or manager of the mine objects to a notice sent under 
sub-section (1) by the Chief Inspector or to an order made by the Chief Inspec¬ 
tor under sub-section (1 A) or sub-section (2) or sub-section (3) or sub-sec¬ 
tion (4), he may. within twenty days .after the receipt of the notice containing 
the requisition or of the order or after the date of the decision on appeal, as 
the oa>e may be, send his objection in writing stating the grounds thereof to the 
Central Government which shall refer the same to a Committee. 


(7) Every notice under sub-section (1), or order sub-section (1A), sub-sec¬ 
tion (2), sub-section (3) or sub-section (4), to which objection is made under 
sub-section (6), shall be complied with, pending the receipt at the mine of the 
decision of the Committee: 

Provided that the Committee may, on the application of the owner, agent 
or manager, suspend the operation of a requisition under sub-section (1), pend¬ 
ing its decision on the objection. 


(8) Nothing in this section shall affect the powers of a magistrate under sec¬ 
tion 144 of the Code of Criminal Procedure, 1898.] 

[a] Substituted for the original section 22 by the Mines (Amendment) Act, 1959 
(LX11 of 1959), section 11 (with effect from 16-1-1960). 


OBJECTS AND REASONS 


Substituted of section 22.— “There is no 
provision at present for taking action against 
an owner, etc., of a mine for failure to com¬ 
ply with a notice under sub-section (1). The 
proposed sub-section (1A) is necessary to re¬ 
move this lacuna. Apart from the consequen¬ 
tial amendments made in the subsequent 
sub-sections, provision has also been made to 
cover mines where 'blocks of minerals’ are 


Section 22 (contd.) 

the safety of the deceased which resulted In 
his being set to work in a place which In 
fact, was dangerous where less than the pro¬ 
per inspection had taken place, and where 
probably even the first inspection would 
have revealed the defect if it had been made 
in contemplation of men working below that 
place. 1969 LablC 1047(1051) (English). 

(4) Quarry — Duty to fence dangerous ex¬ 
posed part of machinery — Injury caused to 
employee by slip trapping foot in nip between 
ram connecting cylinder with scarifying nar 
on back of tractor. 


formed as is the practice in mines other than 
coal mines and where extraction or reduction 
of pillars or blocks of minerals is attended 
with undue risk to the persons employed in 
such operations or where there is danger to 
the mine due to inundation or irruption of 
water from surface or a neighbouring mine. 
The whole of section 22 has been recast to 
include the above amendments.”—S.O.R. 


Held, that although the ram connecting the 
scarifying bar up into the cylinder was an 
exposed Dart of the machinery and was not 
securely fenced, the exposed part was not 
'dangerous’ in that it was not reasonably 
foreseeable cause of the injury and that 
therefore, the defendants were not in breach 
of Section 82. 

Held, however, that the defendants were in 
breach of their common law duty to take all 
reasonable care of their employees in not 
providing a rope long enough to be attached 
to the tractor on the level of the bottom of 
the pit. Rodgers v. London Brick Co Ltd., 
1970 Lab 1C 1194(1199. 1200) (English case). 
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23. Notice to be given of accidents.— *1(1) Whenever there occurs in or 
about .a mine— 

(a) an accident causing loss of life or serious bodily injury, or 

(b) an explosion, ignition, spontaneous heating., outbreak of fire or irruption 
or inrush of water or other liquid matter, or 

(c) an influx of inflammable or noxious gases, or 

(d) a breakage of ropes, chains or other gear by which persons or materials 
are lowered or raised in a shaft or an incline, or 

(e) an overwinding of cages or other means of conveyance in any shaft while 
persons or materials are being lowered or raised, or 

(f) ,a premature collapse of any part of the workings, or 

(g) any other accident which may be prescribed. 

the owner, agent or manager of the mine shall give notice of the occurrence 
to such authority in such form and within such time as may be prescribed, 
and he shall simultaneously post one copy of the notice on a special notice 
bo.ard in the prescribed manner at a place where it may be inspected by 
trade union officials, and shall ensure that the notice is kept on the board 
for not less than fourteen days from the date of such posting.] 

(2) Where a notice given under sub-section (1) relates to an accident 
causing loss of life, the authority shall make an inquiry into the occurrence 
within two months of the receipt of the notice and, if the authority is not the 
Inspector, he shall cause the Inspector to make an inquiry within the said 
period. 

(3) The Central Government may. by notification in the Official Gazette, 
direct that accidents other than those specified in sub-sec. (1), which causes 
bodily injury resulting in the enforced absence from work of the person 
injured for a period exceeding forty-eight hours shall be entered in a register 
in the prescribed form or shall be subject to the provisions of sub-section (1). 

(4) A copy of the entries in the register referred to in sub-section (3) shall 
be sent by the owner, agent, or manager of the mine, b [on or before the 20th 
day of January in the year following that to which the entries relate] to the 
Chief Inspector. 

[a] Substituted for sub-section (1) by the Mines (Amendment) Act, 1959 (LXII of 
1959), Section 12 (with effect from 16-1-1960). 

[b] Substituted for the words “within fourteen days after the 30th day of June 
and the 31st day of December in each year”, ibid. 

OBJECTS AND REASONS 

“Sub-section (1) of Section 23 has been re- duce the period for which notice of accident 
cast to require submission of notices in cer- is to be posted on the notice board at the 
tain other cases of accidents also and to re- mine from two months to fourteen days/ 

S.O.R. 

24. Power of Government to appoint Court of Inquiry in cases of acci¬ 
dents.— °[(1) When any accident of the nature referred to in any of the 
clauses of sub-section (1) of section 23 occurs in or about a mine, the Central 
Government may, if it is of opinion that a formal inquiry into the causes of 

m I 


Section 23 Section 24 


(1) Sub-9ection (2) of this section does no' 
provide any starting for the period of llmita 
tion prescribed under Section 79. Section 79 ii 
a wholly independent provision which is it 
no way controlled by sub-section (2). A 195) 
Bom 243(244) : 1958 CriLJ 750. 

(2) Sub-section ( 2 ) requires only the com 
wencement of the enaulry within the periot 
of two months from the date on which th< 
notice under sub-section (l) has been recelv 

vi J doea not prescribe any period withii 
¥ en( iuiry should be complete* 

A 1958 Bom 243(244) : 1958 CriLJ 758 , 


(1) Accident in colliery — A Judge and 
two assessors appointed as Court of Inquiry 
to make inquiry — Accident found to be due 
to negligence on part of management — Ex¬ 
penses of Inquiry ordered to be paid by 
owners — Subsequent fixation of amount of 
expenses under Rule 22 — This amount was 
fixed by Judge alone — Subsequent proceed¬ 
ing held did not amount to review of pre¬ 
vious order — Order fixing the amount be¬ 
ing ministerial presence of assessors was not 
necessary — At time of such fixation the 

®o W ? S not functua officio. A 1988 SC 853 
(8d4, 855). 
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np?pn/ r ^ Stai ! Ce ^ f' tend ! ng the * ccident °«ght to be held, appoint a com¬ 
petent person to hold such inquiry and may also appoint one or more persons 

the'inqufry f ^ $PeCiaI knowledge t0 act as assess °r or assessors in holding 

. (2) T f he Pe r son appointed to hold any such inquiry shall have all the 
powers of a Civil Court under the Code of Civil Procedure, 1908, for the pur¬ 
pose of enforcing the attendance of witnesses and compelling the production 
of documents and material object; b [* • •]. 


(3) Any person holding an inquiry under this section may exercise such 
of the powers of an Inspector under this Act as he may think it necessary or 
expedient to exercise for the purposes of the inquiry. 


(4) The person holding an inquiry under this section shall make e report 
to the Central Government stating the causes of the accident and its circum¬ 
stances, end adding any observations which he or any of the assessors may 
think fit to make. 

(a] Substituted for sub-section (1) by the Mines (Amendment) Act, 1959 (LXII of 

1959), Section 13 (with effect from 16 1-1960). 

[b] The words and figures “and every person required by such person as afore¬ 
said to furnish any information shall be deemed to be legally bound to do so 
within the meaning of Section 176 of the Indian Penal Code” were omitted, 

ibid. 


25. Notice of certain diseases.— (1) Where ,any person employed in a 
mine contracts any disease 1 notified by the Central Government in the Offi¬ 
cial Gazette as a disease connected with mining operations, the owner, agent 
or manager of the mine, as the case may be. shall send notice thereof to the Chief 
Inspector and to such other authorities, in such form and within such time 
as may be prescribed. 

(2) If any medical practitioner attends on a person who is or has been 
employed in a mine and who is or is believed by the medical practitioner to be 
suffering from any disease notified under sub-section (1), the medical practi¬ 
tioner shall without delay send a report in writing to the Chief Inspector 
stating— 

(a) the name and address of the patient, 

(b) the disease from which the patient is or is believed to be suffering, and 

(c) the name and address of the mine in which the patient is or was last em¬ 
ployed. 

(3) Where the report under sub-section (2) is confirmed to the satisfac¬ 
tion of the Chief Inspector by the certificate of a certifying surgeon or other¬ 
wise that the person is suffering from a disease notified under sub-section (1)» 
the Chief Inspector shall pay to the medical practitioner such fee as may be 
prescribed, and the fee so paid shall be recoverable as an arrear of land revenue 
from the owner, agent or manager of the mine in which the person contracted 
the disease. 

(4) If ,any medical practitioner fails to comply with the provisions of sub¬ 
section (2)’ he shall be punishable with fine which may extend to fifty rupees. 

[a] Silicosis and Pneumoconiosis were declared as such diseases, see Notifin. S.R.O. 
1306, dated the 21st July 1952, published in Gaz. of Ind., 1952, Pt. II, Section 3, 
page 1153; Manganese poisoning—nervous type declared as such disease — See 
S.R.O. 3109, Gaz. of Ind., 1956, Pt. II, Section 3, p. 2195. 

26. Power to direct investigation of causes of disease. (1) The Central 
Government may, if it considers it expedient to do so. appoint a competent 
person to inquire into and report to it on any case where a disease notified 
undei sub-section (1) of section 25 has been or is suspected to have been con-r 
traded in a mine, and may also appoint one or more persons possessing legal or 
special knowledge to act as assessors in such inquiry. 

(2) The provisions of sub-sections (2) and (3) of section 24 shall apply to 
an inquiry under this section in the same manner as they apply to .any 
quiry under that section, 
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27* Publication of reports.— The Central Government may cause any 
report submitted by a Committee under section 13 or any report or extracts 
from any report submitted to it under section 26, and shall cause every re¬ 
port submitted by a Court of inquiry under section 24 to be published ,at such 
time and in such manner as it may think fit, 

CHAPTER VI 


HOURS AND LIMITATION OF EMPLOYMENT 

28. Weekly day of rest.— No person shall be allowed to work in a mine 
on more than six days in any one week. 

29. Compensatory days of rest.— (1) Where in pursuance of action under 
section 38 or .as a result of exempting any mine or the persons employed there¬ 
in from the provisions of section 28, any person employed therein is deprived 
of any of the weekly days of rest for which provision is made in section 28 
he shall be allowed, within the month in which such days of rest were due to 
him or within the two months immediately following that month, compensa¬ 
tory days of rest equal in number to the days of rest of which he has been 
deprived. 

(2) The Central Government may prescribe the manner in which the days 
of rest for which provision is made in sub-section (1) shall be allowed. 


30. Hours of work above ground.— (1; No adult employed above ground 
in a mine shall be required or allowed to work for more than forty-eight hours 
in any week or for more than nine hours in any day: 

a [Provided that, subject to the previous approval of the Chief Inspector, 
the daily maximum hours specified in this sub-section may be exceeded in 
order to facilitate the change of shifts.! 

(2) The periods of work of any such adult shall be so arranged that, along 
with his interval for rest, they shall not in any day spread over more than 
twelve hours, and that he shall not work for more than five hours continuously 
before he has had an interval for rest of at least half an hour: 

^Provided that the Chief Inspector may, for reasons to be recorded in 
writing and subject to such conditions as he may deem fit to impose, permit 
day j pread ' 0ver to extend over a period not exceeding fourteen hours in any 


c [(3) P erson s belonging to two or more shifts shall not be allowed to do 
work of the same kind above ground at the same time: 

Provided that, for the purposes of this sub-section persons shall not be 

deemed to belong to separate shifts by reason only of the fact that they 

receive their intervals for rest at different times.] 

^ by the Min,s < An «ndmeot) Act. 1959 CLXII of 1969). S. 14 (w.e.f. 16-1- 

IbOU). 


pj] Substituted for the original proviso to sub-section 
[cj Substituted for sub-section (3), ibid. 


(2), Ibid. 


fn nlmn* 1 Y° rkbelow ^und.— ( 1 ) No adult employed below ground 

‘ ha " ^ Wek 
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(3) No person employed in a mine shall be allowed to be present in any 
part of a mine below ground except during the periods of work shown in 
respect of him in the register maintained under sub-section (4) of section 48.1 

[a] Substituted for the original S. 31, by the Mines (Amendment) Act 1959 (LXII 
of 1959), S. 15 (w.e.f. 16-1-1960). 

a [32. Night shift.— Where a person employed in a mine works on a shift 
which extends beyond midnight— 

(a) for the purposes of sections 28 and 29. a weekly day of rest shall mean 
in his case a period of twenty-four consecutive hours beginning when 
his shift ends: 

(b) the following day for him shall be deemed to be the period of twenty- 
four hours beginning when such shift ends, and the hours he has work¬ 
ed after midnight shall be counted in the previous day ] 

[a] Substituted for the original S. 32, by the Mines (Amendment) Act, 1959 (LXII 
of 1959), S. 16 (w.e.f. 16-1-1960). 


33. Extra wages for overtime.— a [(l) Where in a mine a person works 
above ground for more than nine hours in any day. or works below ground 
for more than eight hours in any day or works for more than forty-eight hours 
in any week whether above ground or below ground, he shall in respect of 
such overtime work be entitled to wages at the rate of twice his ordinary rate 
of wages, the period of overtime work being calculated on a daily basis, or 
weekly basis, whichever is more favourable to him.) 


(2) Where any person employed in a mine is paid on piece-rate basis, the 
Central Government shall, in consultation with the employer concerned and 
the representatives of the persons employed in the mine, fix for the purposes 
of this section time rates which shall, as nearly as possible be equivalent to 
the average rate of earnings of the persons so employed, and the rates so 
fixed shall be deemed to be the ordinary rates of wages of such persons. 

(3) For the purposes of this section "ordinary rate of wages” means the 
basic wages plus '’(any dearness allowance and compensation in cash includ¬ 
ing such compensation, if any, accruing through the free issue of foodgrains] 
and other articles as persons employed in a mine may, for the time being, be 
entitled to, but does not include a bonus. 

(4) The Central Government may prescribe the registers to be maintained 
in a mine for the purpose of securing compliance with the provisions of this 
section. 

(a] Substituted for sub-section (1), by the Mines (Amendment) Act, 1959 (LXII of 

1959), S. 17 (w.e.f. 16-1-1960). 

[b] Substituted for the words “such allowances including the cash equivalent of 
the advantage accruing through the sale on a concessional basis of foodgrains , 
ibid. 

OBJECTS AND REASONS 


Sub-section (1>— "This clause removes the 
distinction in the matter of payment of over- 
time wages between workers employed below 
ground and those employed in other parts of 
the mine A reference to the daily maximum 
hours of work in excess of which^overtime as 
admissible has also been included.” 

Sub-section <3>— “In coal mines certain 
cash concessions are given on the basis of 
attendance and it is necessary to take into 


account such compensation in cash for the 
purpose of computation of “ordinary rate of 
wages” As it is difficult to reckon the cash 
equivalent of foodgrains issued on a conces¬ 
sional basis (which varies from person to 
person, depending upon the size of his fami¬ 
ly), it is considered desirable to take into ac¬ 
count only the cash equivalent of the advan¬ 
tage accruing through the sale of foodgrains 
which is identical for all persons." —S.OJL 


a[ 34 . Prohibition of employment of certain persons.— No person shall be 
required or allowed to work in a mine if he has already been working m any 
other mine within the preceding twelve hours.J „ 

{a] Substituted for the original S. 34. by the Mines (Amendment) Act, 1959 (LXU 
of 1959), S. 18 (w.e.f. 16-1-1960). 

a [35. Limitation of daUy hours of work including overtime work.— Save 
in respect of cases falling within clause (a) .and clause (e) of section 39, no 
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person employed in a mine shell be required or allowed to work in the mine 
for more than ten hours in any day inclusive of overtime. 1 

[a] Substituted for the original section 35 by the Mines (Amendment) Act, 1959 
(LXII of 1959), S 19 (we.f. 1G-1-1960). 

36. Notices regarding hours of work.— (1) The manager of every mine 
shall cause to be posted outside the office of the mine a notice in the pre¬ 
scribed form stating the time of the commencement and of the end of work 
at the mine and, if it is proposed to work by a system of relays, the time of 
the commencement end of the end of work for each relay. 

(2) In the case of a mine at which mining operations commence after the 
commencement of this Act. the notice referred to in sub-section (1) shall be 
posted not less than seven days before the commencement of work. 

(3) The notice referred to in sub-section (1) shall .also state the time of 
the commencement and of the intervals for rest for persons employed above 
ground and a copy thereof shall be sent to the Chief Inspector, if he so re¬ 
quires. 

(4) Where it is proposed to make any alteration in the time fixed for the 
commencement or for the end of work in the mine generally or for any relay 
or in the rest intervals fixed for persons employed above ground, an amended 
notice in the prescribed form shall be posted outside the office of the mine 
not less than seven days before the change is made, and a copy of such notice 
shall be sent to the Chief Inspector not less than seven days before such 
change. 

(5) No person shall be allowed to work in a mine otherwise than in ac¬ 
cordance with the notice required by sub-section (1). 


37. Supervising staff.— Nothing in section 28, section 30, section 31, sec¬ 
tion 34 or ^sub-section (5) of section 36], shall apply to persons who may by 
rules be defined to be persons, holding positions of supervision or management 
or employed in a confidential capacity. 

[a] Substituted for the words “sub-section (4) of section 36“ by the Repealing and 
Amending Act, 1953 (XLll of 1953), S. 4 and Sch. Ill (23-12-1953). 

38. Exemption from provisions regarding employment.— (1) In case of 
an emergency involving serious risk to the safety of the mine or of persons 
employed therein, or in case of an accident, whether actual or apprehended, 
or in case of any act of God or in case of any urgent work to be done to 
machinery, plant or equipment of the mine as the result of breakdown of 
such machinery, plant or equipment, the manager may, subject to the provi¬ 
sions of section 22 and in .accordance with the rules under section 39, permit 
persons to be employed in contravention of section 28, section 30, section 31, 
section 34, or a [ sub-section (5) of section 36], on such work as may be neces- 
sary to protect the safety of the mine or of the persons employed therein: 

Provided that, in case of any urgent work to be done to machinery, plant 
or equipment under this section, the manager may take the action permitted 
by this section, although the production of ‘’[mineral] would thereby be inci¬ 
dentally affected, but any action so taken shall not exceed the limits neces- 

sary tor the purpose of avoiding serious interference with the ordinary work¬ 
ing of the mine. J 


«> hwk C \\ S l m whi j h J action has been t * ken b y the manager under sub- 
!* C J' TJQj 7k U e , r f C ?. rd f d t ° gether with the circumstances relating thereto 

raf Substituted F< fnr £ e ™ ade to the Chief ^specter or the Inspector. 

11 :” b V° r ^ words sub section (4) of section 36” by the Repealing and 

fbl Sub^ihu 8 A C ’ !f 3 ° f 1953)> S ' 4 and Sch - 111 (23-12-1053). 

{ ] Si W ° T f 1116 MlnBS <*““**«*> Act, 1959 (LXII of 

1U3»), Section 20 (w.e.f. 16-1-1960). 


Section 36 

*J) El ? p ^ ers , gl y. lng notlce °* change In 
weekly holiday in Coal Mines — Provisions 

nr ri 4) of ,his Acl and Section 9-A 

, of Industrial Disputes Act not complied with 
In making such change — Workman not will¬ 


ing to accept the change and not coming to 
work on the old usual holiday Sunday — On 
the notified holiday after such change em¬ 
ployer refusing to give work — Refusal 

(SrswroSt? 81 iock *° ut (i887) 1 Labu 


648 [Ss 39-41] 


[The] Mines Act, 1952 


...e ;" r ^4,*“ 

dfied ’from The CirCUmstance f s and sub -> ect to such conditions as Tay be spe- 
Son 36- provisions of sections 28, 30, 31, 34 or sub-section (5) of sec- 


(a) of all or any of the persons employed in a mine, where an emergency 

TwiTh 36 ” 0 '^ FiSk 1 °k th I 5 afety ° f 016 mine or of the Persons em¬ 
ployed therein is apprehended; 

(b) of all or any of the persons so employed, in case of ,a n accident, actual 
or apprehended; 

(c) of all or any of the persons engaged in work of a preparatory or com¬ 
plementary nature, which must necessarily be carried on for the pur¬ 
pose of avoiding serious interference with the ordinary working of the 
mine; 


(d) of all or any of the persons engaged in urgent repairs; and 

(e) of all or any of the persons employed in any work which for technical 

reasons must be carried on continuously.] 

[a] Substituted for S. 39 by the Mines (Amendment) Act, 1959 (LXII of 1959), 
S. 21 (w.e.f. 16-1-1960). 


OBJECTS AND REASONS 


The substituted section 39 "seeks to ex- 
clude adolescents from the scope of sec 39 
and to bring within its purview persons en¬ 
gaged in work of a preparatory or comple¬ 


mentary nature which must necessarily be 
carried on for the purpose of avoiding serious 
interference with the ordinary working of 
the mine.” —S.O.R. 


40. Employment of adolescents.— (1) No adolescent shall be allowed to 
work in any part of a mine which is below ground unless— 
a [(a) he has completed his sixteenth year;] 

^(aa)] a medical certificate in the prescribed form granted to the .adolescent 
by a certifying surgeon certifying that he is fit for work as an adult is 
in the custody of the manager of the mine; 

(b) the adolescent carries while at work, a token giving a reference to such 
certificate; 


(c) the adolescent has an interval for rest of at least half an hour after every 
four and a half hours of continuous work on .any day. 

(2) Notwithstanding anything contained in this Act, no adolescent who 
has been granted a certificate under sub-section (1) shall be employed in any 
mine except between the hours of 6 A. M. and 6 P. M. 


Provided that the Central Government may, by notification in the Official 
Gazette, vary the hours of employment of such adolescent in respect of any 
mine or class of mines so however that no employment of any such adolescent 
between the hours of 10 P. M. and 5 A. M. is permitted thereby. 

[a] Inserted by the Mines (Amendment) Act, 1959 CLXH of 1959), S, 22 (w.e.f. 
16-1-1960). 

[b] Re-lettered for clause “(a)”, ibid. 

41. Certificate of fitness.— (1) A certificate of fitness granted or renewed 
for the purposes of section 40— 

(a) shall be valid only for a period of twelve months from the date there-. 
of; 

(b) may be subject to specified conditions in regard to employment gene¬ 
rally or the nature of the work in which the adolescent may be em¬ 


ployed. . , A 

(2) A certifying surgeon shall revoke a certificate granted or renewed 

under section 40, if in his opinion the holder of it is no longer fit for work 

in the capacity stated therein in a mine. ... , 

(3) Where a certifying surgeon refuses to grant or renew a certificate 

or revokes a certificate, he shall, if so required by the person concerned, state 
his reasons in writing for so doing. 
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(4) Where a certificate under section 40 with reference to any adolescent 
is granted or renewed subject to such conditions as .are referred to in clause (b) 
of sub-section (1), an adolescent shall not be required or allowed to work in 
any mine except in accordance with those conditions. 

(5) The adolescent or his parents shall not be liable to p.ay any part of 
the expenses of any medical examination under section 40 in all cases where 
the application for a medical certificate is accompanied by a document signed 
by the manager of a mine stating that the adolescent to be examined will be 
employed in the mine if certified to be fit for work therein or the applica¬ 
tion is made by the manager of the mine in which the adolescent desires to 
be employed. 

42. Effect of certificate of fitness granted to adolescents.— An adoles¬ 
cent, who has been granted a certificate of fitness to work in a mine as an 
adult under section 40, and who while actually employed in .a mine carries a 
token giving a reference to such certificate, shall “[subject to the conditions 
referred to in that section,] be deemed to be an adult for the purposes of this 
Act. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. (w. e f. 
16-1-1960). 

a [43. Power to require medical examination!— (1) Where an Inspector is 
of opinion that any person employed in ,a mine is a child or is an adolescent 
without a certificate of fitness or is an adolescent with a certificate of fitness 
but no longer fit to work in the capacity stated in the certificate, he may 
serve on the manager of the mine a notice requiring that such person shall 
be examined by a certifying surgeon and such person shall not, if the Inspector 
so directs, be employed or permitted to work in any mine until he has been 
so examined and has been certified that he is an adult or, if an .adolescent, he 
has been granted a certificate of fitness, or, as the case may be, a fresh cer¬ 
tificate of fitness under section 40. 

(2) Every certificate as to the age of a person which has been granted in 
the prescribed manner and any certificate granted by a certifying surgeon on 
a reference under sub-section (1) shall, for the purposes of this Act, be con¬ 
clusive evidence of the matters stated therein.] 

[a] Substituted for S. 43, by the Mines (Amendment) Act, 1959 (LXII of 1959) 
section 24 (w.e.f. I 6 -I-I 96 O). 


“{44. Working hours for adolescents not certified to be fit for work as 
• .SfT No adolescent who has not been granted a medical certificate 
certifying that he is fit for work as an adult shall be employed or permitted 
to be employed above ground in a mine— 

(a) for more than four-and-a-half hours in any day, and 

(b) between the hours of 6 P. M.and 6 A. M. 

. w* 1 ?! p * eriod u°l wo £ ° f 311 such ad olescents employed in a mine shall 
anrfrt!i ted 5' v ° shl£ts which Shall not spread over more than five hours each, 

aSd wfth 6 ** n ° Change ° f sh ? fts except once in a Period of thirty days 
and with the previous permission in writing of the Chief Inspector ] * 

101 (A “' na “ e, ’ ,, A * 1959 >“»)• 

“ [open cast 

n ~ suc ^ ( ^ ate 83 Central Government may, by notification in tb« 

"A” in the citations stands for AIR ~ ~ 
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anvthll 6 * E " , P , °y“ ent of women.— (1) No woman shall, notwithstanding 
anything contained in any other law, be employed- 

fa) in any part of a mine which is below ground; 

(b) in any mine above ground except between the hours of 6 A M and 
7 P. M. 


(2) Every woman employed in a mine above ground shall be allowed an 
interval of not less than eieven hours between the termination of employ¬ 
ment on any one day and the commencement of the next period of employ¬ 
ment. 


(3' Notwithstanding anything contained in sub-section (1), the Central 
Government may, by notification 11 in the Official Gazette, vary the hours of 
employment above ground of women in respect of any mine or class or des¬ 
cription of mine, so however that no employment of any woman between the 
hours of 10 P. M. and 5 A. M i> permitted thereby.] 

[a] Substituted for S. 46, by the Mines (Amendment) Act, 1959 (LX1I of 1959), 
section 27 (w.e.f. 16-1-1960). 

[b] For such notification issued under tne former section, see Notfn. No S.R.O. 
505, D/- 9-3-1953, Gaz. of Ind., 14-3-1953, Pt. II, section 3, p. 308. 


47. Disputes as to age.— [Omitted by the Mines (Amendment) Act, 1959 
(LXII of 1959). section 28 (w.e.f. 16-1-1960).] 

48. Registers of persons employed.— a [(l) For every mine there shall be 
kept in the prescribed form and place a register of all persons employed in 
the mine showing in respect of each such person— 

(a) the name of the employee with the name of his father or, of her hus¬ 
band. as the case may be. and such other particulars as may be neces¬ 
sary for purposes of identification; 

(b) the age and sex of the employee; 

(c) the nature of employment (whether above ground or below ground, and 
if .above ground, whether in open cast working or otherwise) and the 
date of commencement thereof; 

(d) in the case of an adolescent, reference to the certificate of fitness grant¬ 
ed under section 40; 

(e) such other particulars as may be prescribed; 

and the relevant entries shall be authenticated by the signature or the thumb 
impression of the person concerned.] 

(2) The entries in the register prescribed by sub-section (1) shall be such 
that workers working in accordance therewith would not be working in con¬ 
travention of any of the provisions of this Chapter. 

(3) No person shall be employed in a mine until the particulars required 
by sub-section (1) have been recorded in the register in respect of such person 
and no person shall be employed except during the periods of work shown in 
respect of him in the register. 

b [(4) For every mine other than a mine which, for any special reason to 
be recorded, is exempted by the Central Government by general or special 
order, there shall be kept in the prescribed form and place separate registers 
showing in respect of each person employed in the mine,—' 

(a) below ground: 

(b) above ground in open cast workings; and 

(c) .above ground in other cases— 

(i) the name of the employee; 

(ii) the class or kind of his employment; 

(iii) where work is carried on by a system of relays, the shift to which 
he belongs and the hours of the shift.] 


Section 4& 


(1) Cartmen engaged for removing rubbish 
from campus of colliery are not persons em¬ 
ployed in mine — There is no duty to in¬ 


clude them in register under Section 48. 
1961 AndhPra 400(401) : (1961) 1 AndhWR 
(DB). 


A 

81 
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(5) The register of persons employed below ground referred to in sub-sec¬ 
tion (4) shall show at any moment the name of every person who is then pre¬ 
sent below ground in the mine. 

c [(6) No person shall enter any open oast working or any working below 
ground unless he has been permitted by the manager or is authorised under 
this Act or any other law to do so.] 

[a] Substituted for sub-section (1). by the Mines (Amendment) Act, 1959 (LXIl of 
1959, S. 29 (w.Q.f. 16-1-1960). 

[b] Substituted for sub-section (4). ibid. 

[c] Inserted, ibid. 

CHAPTER VII 


LEAVE WITH WAGES 

*[49. Application of Chapter.— The provisions of this Chapter shall not 
operate to the prejudice of any right to which a person employed in a mine 
may be entitled under any other law or under the terms of any .award, agree¬ 
ment or contract of service: 

Provided that when such award, agreement or contract of service provides 
for a longer leave with wages than provided in this Chapter, such person shall 
be entitled only to such longer le;ave. 

[a] Sections 49 to 56 both inclusive were substituted by the Mines (Amendment) 
Act, 1959 (LXII of 1959). S. 30 (w.e.f. 16-1-1960). 

50. Leave defined.— For the purposes of this Chapter, leave shall not in¬ 
clude weekly days of rest or holidays for festivals or other similar occasions 
whether occurring during or at either end of the period of leave. 

51. Calendar year defined.— For the purposes of this Chapter, ,a calendar 
year shall mean the period of twelve months beginning with the first day of 
January in any year. 

52. Annual leave with wages.— (1) Every person employed in ,a mine who 
has completed a calendar year’s service therein shall be allowed, during the 
subsequent calendar year, leave with wages, calculated,— 

(a) in the case of a person employed below ground., at the rate of one day 
for every sixteen days of work performed by him, and 

(b) in any other case, .at the rate of one day for every twenty days of work 
performed by him. 


(2) A calendar year’s service referred to in sub-section (1) shall be deem- 
ed to have been completed,— 

(a) in the case of a person employed below ground in a mine, if he has dur¬ 
ing the calendar year put in not less than one hundred end ninety at¬ 
tendances at the mine; and 


(b) in the case of any other person, if he has during the calendar year 
put in not less than two hundred and forty .attendances at the mine. 
Explanation.— For the purpose of this sub-section— 

(a) any days of lay-off by agreement or contract or as permissible under 

tne standing order; 

(b) in the case of a female employee, maternity leave for any number of 
days not exceeding twelve weeks; and 


Section 49 

(1) Provisions of Chapter VII of Mines Act 
oo not operate to the prejudice of any right 
granted under award — 'Sick leave’ though 
4? l ^ tlon , ed ln Cha P te r VII can be granted 

JabLJ* 895(DBy^ 1866 M ' dhP "‘ 60(8,1 : 1885 

Section 52 

(1) Dismissal of employee held unlawful — 
Employee directed by award to be reinstated 
with full back wages and all other benefits 


Employee’s claim for leave salary under 
52 k maintainable. 1969 LablC 1166 
(1170) : 1966 Pat LJR 524 (Pat). 

, J?> Employer ageing to give fifteen days* 

wtL*\? la , C K.° f seven days annually under 
aecuon 51 (before its amendment) — This 

means workers will be entitled to 15 days* 

n^T« n ?K no lf thev have worked for 
not less than 240 days in the previous calen- 

1127 y (DB). A 1970 Pat 314(315 > 5 1070 
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. S ‘he'eave earned in the year prior to that in which the leave is enioved- 
for he 6 dee ,° 6 days ° n which the employee has worked in a mine 
for these days! 6 C ° mpUtetlon of the attendances, but he shall not earn leave 

t (3) A pe .: S ? n whose service commences otherwise than on the first dav of 
January shall be entitled to leave with wages in the subsequent calendar year 
at the rates specified in sub-section ( 1 ), if— y 

(a) in the case of a person employed below ground in a mine, he has put in 
attendances for not less than one-half of the total number of days dur- 
ing the remainder of the calendar year; and 


(b) in any other case, he has put in attendances for not less than two-thirds 

of the total number of days during the remainder of the calendar year. 

(4) Any leave not taken by a person to which he is entitled in any one 

calendar year under sub-section (1) or sub-section (3) shall be added to the 

leave to be allowed to him under sub-section (1) during the succeeding calendar 
year; 


^ ovl ^ cc * the total number of days of leave which may be accumu¬ 
lated by any such person shall not at any one time exceed thirty days in all: 

Provided further that any such person who has applied for leave with 
wages but has not been given such leave in accordance with sub-section (6) 
shall be entitled to c,arry forward the unavailed leave without any limit. 

(5) Any such person may apply in writing to the manager of the mine 
not less than fifteen days before the day on which he wishes his leave to begin, 
for all leave or any portion thereof then allowable to him under sub-sections 
(1), (3) and (4): 


Provided that the number of times in which leave may be taken during 
any one calendar year shall not exceed three. 

(6) An application for such leave made in accordance with sub-section (5) 
shall not be refused unless the authority empowered to grant the leave is 
of opinion that owing to the exigencies of the situation the leave should be 
refused. 


(7) If a person employed in a mine wants to avail himself of the leave 
with wages due to him to cover a period of illness, he shall be granted such 
leave even if the application for leave is not made within the time specified 
in sub-section (5). 

(8) If the employment of .a person employed in a mine is terminated by 
the owmer, agent or manager of the mine before he has taken the entire leave 
to which he is entitled up to the day of termination of his employment, or if 
such person having applied for and having not been granted such leave, quits 
his employment before he has taken the leave, the owner, agent or manager 
of the mine shall pay him the amount payable under section 53, in respect of 
the leave not taken, and such payment shall be made, where the employment 
of the person is terminated by the owmer, agent or manager, before the ex¬ 
piry of the second working day after such termination, and w r here a person 
himself quits his employment, on or before the next pay day. 

(9) The unavailed leave of a person employed in a mine shall not be taken 
into consideration in computing the period of any notice required to be given 
before the termination of his employment. 

Explanation.— For the purposes of sub-sections (1) and (3), any fraction of 
leave of half a day or more shall be treated as one full day and fraction of less 
than half a day shall be omitted: 

OBJECTS AND REASONS 


Sub-sections (1) and (2).— The distinction 
between employees paid on monthly basis, 
piece-rate basis and others employed either 
above ground or below ground has been re¬ 
moved and the rate of leave increased. 
Under the proposed amendment, a person 
employed below ground is eligible for leave 
at the rate of one day for every sixteen days 


of work performed by him during a calendar 
year and in any other case, at the rate of one 
day for every twenty days. A calendar years 
service shall be deemed to have been com¬ 
pleted in the case of a person employed be¬ 
low ground, if he has during calendar year 
put in not less than one hundred and ninety 
attendances at the mine, and in the case or 
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any other person, not less than two hundred that absence due to lay-off or maternity leave 
and forty attendances or leave earned in the previous year will also 

In the proposed section 52 (21 a new ex- be computed for the purpose of attendance, 
planation has been included to make it clear —S.O.R. 

53. Wages during leave period.— For the leave allowed to a person em¬ 
ployed in a mine under section 52, he shall be paid at a rate equal to the daily 
average of his total full-time earnings for the days on which he was employed 
during the month immediately preceding his leave, exclusive of any overtime 
wages and bonus but mclusive of any dearness allowance and compensation in 
cash including such compensation, if any, accruing through the free issue of 
foodgrains and other articles .as persons employed in the mine may, for the time 
being, be entitled to I 

Provided that if no such average earnings are available, then the average 
shall be computed on the basis of the daily average of the total full-time earn¬ 
ings of all persons similarly employed for the same month, 

54. Payment in advance in certain cases.— Any person employed in a mine 
who has been allowed leave for not less than four days, shall, before his leave 
begins, be paid, the wages due for the period of the leave allowed, 

55. Mode of recovery of unpaid wages.— Any sum required to be paid by 
the owner, agent or manager of a mine under this Chapter but not paid by him 
shall be recoverable as delayed wages under the provisions of the Payment of 
Wages Act, 1936. 

56. Power to exempt mines.— Where the Central Government is satisfied 
that the leave rules ^applicable to persons employed in any mine provide bene¬ 
fits which m its opinion are not less favourable than those provided for in this 
Chapter, it may, by order in writing and subject to such conditions as may be 
specified therein, exempt the mine from all or any of the provisions of this 
Chapter.] 

CHAPTER VIn 


REGULATIONS, RULES AND BYE-LAWS 

57. Power of Central Government to make regulations.— The Central Gov¬ 
ernment may, by notification in the Official Gazette, make regulations 8 consist¬ 
ent with this Act for all or any of the following purposes, namely:— 

(a) for prescribing the qualifications required for appointment as Chief Inspec-. 
tor or Inspector; 

(b) for prescribing ,and regulating the duties and powers of the Chief Inspec¬ 
tor and of Inspectors in regard to the inspection of mines under this Act; 

(c) for prescribing the duties of owners, agents and managers of mines and 
of persons acting under them, and for prescribing the ^qualifications 
(including age) of agents and managers] of mines and of persons acting 

• under them} * 

(d) for requiring facilities to be provided for enabling managers of mines 
and other persons acting under them to efficiently discharge their duties' 

G !hl reg t atm « the ™ anner of ascertaining, by ex,amination or otherwise’, 
the qualifications of managers of mines and persons acting under them, 
811(1 the granting and renewal of certificates of competency- 


section 57 

.. y) In the absence of express provisions to 
contrary in the Act the Indian Metalli¬ 
ferous Mines Regulations (1926) framed 
under the repealed Indian Mines Act, 1923, are 
aeemed to have been issued under the new 
Act -by virtue of Section 24. General Clauses 
A 1960 Mys 245(247) : 1960 CriLJ 1227 

MS? ° rlssa 180 < 182 - 183) : 1960 

1355. (Hence the Regulations would 

ofAW 8 J aw . fo «* within the meaning 
01 Article 20 of the Constitution.) 

IllLa ?o\ y - meas8r i s Regulation 191 

U) and (2) framed bv Central Government 


are within the sanction of S. 57 (k). Such 
regulations are meant to meet a social need 
and afford protection to workmen against phy- 
sicai injuries while in employment in Mines 
As they serve a social purpose, they must 
outweigh the consideration of their financial 
burden irrespective of whether the burden is 
incapable of being borne by particular units 
ndustry 85 a whole. The fact that the 
a v Whole is incapable to meet the 
financial burden cannot afford any constitu¬ 
tional sanction to citizen to nonetheless carry 

rs? c «ryi; e “ st «»• «■<■»** 
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(f) ^ th^erarft 'and If 7 ’ !° b / 1531(3 in re *P ect of such examinations and 
ui me grant and renewal of such certificates; 

(g) ^hfchTsShll 16 . dr f C w StanCeS in Which and ^ eonditions subject to 

1 ha ! 1 be lawful for more mines than one to be under a single 

££* " mi " eS ‘° ^ Und6r 3 mana6er n °' ^ 
C[ “jteSSS t^misconduct^or^incompeten^oii^the^art5%S 

Mdmg a certificate under this Act and for the suspemion or ca^efia- 
tion of any such certificate and for providing, wherever necessary that 
the person appomted to hold an inquiry shall have all the powers of a 
Civ,i Court under the Code of Civil Procedure, 1908. for the purpose of 
enforcing the attendance of witnesses and compelling the production 
of documents and material objects.] 5 H 

(i) for regulating, subject to the provisions of the Indian Explosives Act 1884 

and of any rules made thereunder, the storage, conveyance and use of 
explosives: 


[(j) for prohibiting, restricting or regulating the employment of adolescents 
and women in mines or in any class of mines or on particular kinds of 
labour which are attended by danger to the life, safety or health of such 
persons and for limiting the weight of any single load that may be carried 
by any such person;] 

(k) for providing for the safety of the persons employed in .a mine, their 
means of entrance thereinto and exit therefrom, the number of shafts or 
outlets to be furnished, and the fencing of shafts, pits, outlets, pathways 
and subsidences: 


(1) for prohibiting the employment in a mine either as manager or in any 
other specified capacity of any person except persons paid by the 
owner of the mine and directly answerable to the owner or manager 
of the mine; 


e [(m) for providing for the safety of the roads and working places in mines, 
including the siting, maintenance and extraction or reduction of pillars 
or blocks of minerals and the maintenance of suffiicient barriers between 
mine and mine; 


(n) for the inspection of workings and sealed-off fire-areas in a mine, and 
for the restriction of workings in the vicinity of the sea or any lake 
or river or any other body cf surface water, whether natural or 
artificial, or of any public road or building, and for requiring due precau¬ 
tion to be taken against the irruption or inrush of water or other liquid 
matter into, outbreak of fire in or premature collapse of, any workings;] 

(o) for providing for the ventilation of mines and the action to be taken in 
respect of dust, fire and inflammable and noxious gases, including pre¬ 
cautions against spontaneous combustion, underground fire and coal dust; 

f [(p) for regulating, subject to the provisions of the Indian Electricity Act, 
1910, and of any rules made thereunder, the generation, storage, trans¬ 
formation, transmission end use of electricity in mines and for providing 


Section 57 (contd.) 

(3) Coal Mines Regulations made under 

Mines Act of 1923 — Repeal and re-enact¬ 
ment of the Act bv Act of 1952 — Effect on 
regulations — Regulations deemed to be made 
under Section 57 of Act of 1952 and were in 
force in 1955 — Effect of Section 31 (4) of 

Act 1 of 1923 — Regulations, though part of 
Act, not repealed with it. A 1961 SC 838(842, 
845) c 1961 (2) CrlLl 1 : (1961) 2 SCA 86. 

(4) Coal Mines Regulations (1957) which 
were referred to the Bihar Mining Board for 
consultation were held to have been duly 


framed and published under Section 59 (5) 
and they shall have effect as if enacted in 
the Act. A 1963 SC 134(141) : 1963 (1) CriLJ 
88 . 

(5) Metalliferous Mines Regulations (1928), 
Rule 38 — Mine worked in vertical position — 
Mine not kept (as required under Rule 39) 
sloped, stepped or otherwise secured — Omis¬ 
sion was a negligent act, if not wilful —* ; 
Death of workers due to fall of earth from 
mine — Offence is within Section 74 (1) w* 

A 1962 Pat 492(494, 495) : 1962 (2) CrLJ 775 

(6) The terms and conditions of service of;. 
Manager are to be entered into by the owner 
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for the care and the regulation of the use of all electrical apparatus and 
electrical cables in mines and of all other machinery and plant therein; ] 

(q) for providing for the safety of persons present on haulage roads and 
for restricting the use of certain classes of locomotives underground; 

(r) for providing for proper lighting of mines and regulating the use of 
safety lamps therein and for (he search of persons entering a mine in 
which safety lamps are in use; 


(s) for providing, against explosions or ignitions B [of inflammable gas or 
dust] or irruptions of or accumulations of water in mines and against 
danger arising therefrom and for prohibiting, restricting or regulating 
the extraction of minerals in circumstances likely to result in the pre¬ 
mature collapse of ^[workings] or t 0 result in or to aggravate the 
collapse of *tworkings] or irruptions of water or ignitions in mines; 

h (t)[for prescribing under clause (g) of sub-section (1) of section 23, the 
types of accidents and for prescribing the notices] of accidents and 
dangerous occurrences, and the notices, reports and returns of mineral 
output, persons employed and other matters provided for by regula¬ 
tions, to be furnished by owners, agents and managers of mines, and 
for prescribing the forms of such notices, returns and reports, the 
persons and authorities to whom they are to be furnished, the parti¬ 
culars to be contained in them, and the time within which they are to 
be submitted; 

’[(u) for prescribing the plans, and sections and field notes connected 
therewith, to be kept by owners, agents and managers of mines and 
the manner and places in which such plans, sections and field notes are 
to be kept for purposes of record and for the submission of copies there¬ 
of to the Chief Inspector; and for requiring the making of fresh surveys 
and plans by them, and in the event of non-compliance, for having the 
survey made and plans prepared through any other agency and for the 

recovery of expenses thereof in the same manner as an arrear of land 
revenue; ] 

(v) for regulating the procedure on the occurrence of accidents or accidental 
explosions or ignitions in or about mines; 

(w) for prescribing the form of, and the particulars to be contained in, the 
tion^C be 81Ven by the ° Wner ’ a8ent ° r mar ' ager of a mine u °der sec- 


Z’SSXV h n ° ,C * t0 be glVGn by the owner . agent or manager 
of a mine before mining operations are commenced at or extended to any 

w' W n h -i n fifty yards of railway subject to the provisions of the 
Indian Railways Act, 1890 or of any Jfpublic roads or other works, as 

authority];* 7 ‘ *** maintained by th « Government or any local 

(y) lrV'lL P H° teCt i 0n f !i 0rn , injury - in ****** of any mine when the work- 
Tuthnnt^ . nU ’ ° f pr °P erty vested in the Government or any local 
y °- ” Uw ' wr com Pany as defined in the Indian Railways Act iaS 
[(yy) for ret * uirl "g Protective works to be constructed by theown e ageLt 


Section 57 (contd.) 

the Manager. There are no rules stipulat- 
“ig the conditions of service with regard to 
tne Manager’s post under the Act. There- 
rore, the parties are governed by contract ol 
8ervice . This cannot be termed as statutory 
appointment. (1079) 2 AndhLT 190(197). 

ca f e Mines and Quarries 

(n (2 a P d . 3 miz - 11 C - 70). Section 34 

arl T,.^ le » pre atl . on of — Clauses (a) and (b) 
are mutually exclusive. 

M P« ra - (a) Is dealing with 

the J^ e deslgn and construction of 

we road-obstruction by objects, suchasconr 


veyor belts, vehicles and so on are dealt with 
by para, (b) and the t wo paragraphs are 

Saoh & T,l US ' Ve - ? hat under par™ 
graph (a), is the construction of the road and 

sM-sasTfS 

particular colliery and is 

Plant and machinery whtrh re * errin g to the 

V^Sf/an'iTe’p^ « 9 ‘“'"«) MlSi) 
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°;™ nager °J a mine before the mine is closed, and in the event of non- 
compliance, for getting such works executed by any other agency and 

as ai ™ a r r ng f i 6 6 , Xpenses th f eof from sucb owner in the same manner 
as an arrear of land revenue;] 

for requiring the fencing of any mine or part of a mine or any quarry, 
dine, shaft, pit or outlet, whether the same is being worked or not 
or any dangerous or prohibited area, subsidence, haulage, tramline or 
pathway, where such fencing is necessary for the protection of the public; 


(zz) any other matter which has to be or may be prescribed. 

fa] For ' Mysore Gold Mines Regulation, 1953”, see Gazette of India, 26-9-1953 Pt. II, 

P 15M: for Coal Min0s Relations 1957. see Gazette of India’ 24-10- 
1957, Extra., Pt., IE, section 3, p. 2569 (as amended by G.S.Rs. 1014 dated 1-8- 
1961; 1165, dated 28-6-1963; 442. dated 14-3-1964); for Metalliferous Mines Regula¬ 
tions. 1961, see G.S.R. 337, dated 18-10-1960; published in Gazette of India, 11-3- 
1961, Pt. II, section 3 (i). p. 360 (as amended by G S.Rs 441, dated’ 14-3- 
1984; 946, dated 23-6-1964 and S.O. 1119. dated 6-4-1963); for Mines Vocational 
Training Rules. 1966, see G.S.R 473, Gazette of India, 2-4-1966. Pt. II. sec¬ 
tion 3 (i) p. 548; for Mines Creche Rules, 1966. see G.S.R. 516, Gazette of India, 
9-4-1966, Pt. II, section 3 (i), p. 591 (as amended by G.S.R. 1371, dated 2-9-1967); 
for Coal Mines Pithead Bath Rules. 1959, see S.O. 1711, Gazette of India, 
1-8-1959, Pt. II, section 3 (ii). p. 1899 (as emended by S.O. 69, dated 21-12-1964; 
G.S.Rs. 260, dated 11-2-1965; 557, dated 2-4-1965; 1640, dated 4-11 1965), for Mines 
Rules, 1953, see S.R.O, 1787, Gazette of India, 1953 Pt. II, 

section 3, p. 1502 (as amended by G.S.Rs., 239, ’ dated 2-3-1965[ 

1886 , dated 14-12-1965; 1511. dated 23-9-1966; 966 dated 17-5-1968); for Coal Mines 
Rescue Rules, 1959, see G.S.R. 873 dated 6-7-1959. Gazette of India, 25-7-1959, 

Ft. II, section 3 (j). p. 1082 (as amended by G.S.Rs. 97, dated 13-1-1960; 1352, 

dated 26-10-1961; 1322, dated 27-9-1962; 122, dated 11-1-1963). 

[b] Substituted for the words "qualifications of managers" by the Mines (Amend¬ 
ment) Act, 1959 (LXII of 1959), section 31 (with effect from 16-1-1960). 

[cj Substituted for clause (g). ibid. 

[dj Substituted for clause (j). ibid- 

[e] Substituted for clauses (m) and (n), ibid, 

[f] Substituted for clause (p), ibid. 

[g] Inserted, ibid. 

[h] Substituted for the words 'for prescribing the notices,” ibid. 

[ilSubstituted for clause (u), ibid. 

[jj Substituted for the words "public work or classes of public works which the 
Central Government may, by general or special order, specify in this behalf,” 
ibid. 

OBJECTS AND REASONS 


Clause (h).— Existing clause (h) provides 
only for the making of inquiries into the con¬ 
duct of managers and of persons acting 
under them. As an agent does not come under 
the category of such persons, it is proposed 
to amend clause (h) to provide for inquiries 
to be made into charges of misconduct or ln- 
competency on the part of any person holding 
a certificate under the Act. Provision has 
also been made to vest the person conducting 
the inquiry with the powers of a civil court 
for enforcing the attendance of witnesses and 
compelling the production of documents. 


Clause (p).— Provision has been made for 
framing regulations in regard to use or 
electricity and the care and maintenance of 
electrical apparatus and electrical cables in 
mines. This is considered necessary, as with 
the growing use of electricity in mines. 


there is greater possibility of accidents from 
this source and it is desirable to include in the 
regulations all the relevant provisions instead 
of the existing ones contained in the Indian 
Electricity Rules. 

Clause (s).— In clause (s) reference has to 
be made to inflammable gas and also to dust 
as in certain mines coal dust is explosive in 
character if sufficient concentration is pre¬ 
sent in the mine atmosphere. The reference 
to premature collapse is in respect of mine 
workings and this has been made clear. 

Clause (u).— It is necessary to include in 
clause (u) 'sections’ also with "plans." be¬ 
cause where a coal or other mineral deposit 
is steep, it is necessary to maintain separate 
sections as well as plans. Also in the prepara¬ 
tion of plans and sections, field notes form an 
Important part of the record and it is necessary 
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that such records should also be maintained 
In the office of a mine for verification of 
surveys. Wrong plans are liable to endanger 
safety in mines and it is necessary that 
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power should be available for requiring a 
fresh survey to be conducted and. in the 
event of non-compliance, for getting the plans 
prepared by any other agency.—S.O.R. 


58. Power of Central Government to make rules.— The Central Govern¬ 
ment may, by notification in the Official Gazette, make rules® consistent with 
this Act for all or any of the following purposes, namely:— 

(a) for providing for the appointment of Chairman and members of Mining 
Boards, and for regulating the procedure of such Boards; 

(b) for prescribing the form of the register referred to in sub-section (3) of 

section 23; 

(c) for providing for the appointment of Courts of Inquiry under section 24, 
for regulating the procedure and powers of such Courts, for the pay¬ 
ment of travelling allowance to the members, and for the recovery 
of the expenses of such Courts b [including any other expenses con¬ 
nected with the inquiry] from the manager, owner or agent of the mine 
concerned; 


(d) for requiring the maintenance in mines wherein any women are employ¬ 
ed or were employed on any day of the preceding twelve months of 
suitable rooms to be reserved for the use of children under the age of 
six ye,ars belonging to such women, and for prescribing, either generally 
or with particular reference to the number of women employed in the 
mine, the number and standards of such rooms, and the nature and ex¬ 
tent of the amenities to be provided and the supervision to be exercised 
therein; 


(e) for requiring the maintenance at or near pit-heads of bathing places 
equipped with shower baths and of locker-rooms for the use of men 
employed in mines and of similar and separate places and rooms for 
the use of women in mines where women are employed, ,and for pre¬ 
scribing, either generally or with particular reference to the numbers of 
men and women ordinarily employed in a mine, the number and 
standards of such places and rooms; 

(f) for prescribing the standard of sanitation to be maintained and th» 
scale of latrine and urinal accommodation to be provided at mines, the 
provision to b« made for the supply of drinking-water, ®{* * •]; 


Section 58 

O) The maintenance of creche is part of 
mining operations for the breach of which 
not only the owner but also his agent and 
^manager is liable, 1957 CriLJ 122(124) 

(2) Under Rule 7 (1) of the Mines Creche 
Rules of 1948 it is obligatory on the owner 
or manager of a mine where women are 
employed and where a creche is maintained 
to employ the creche-in-charge as well as 

° r stafT irrespective of the fact whe- 
wwnen employed in the mtnw have 
children or not. 1957 CrllJ 122(124) (Cal). 

(3) Under S. 58 (d) the Central Govern- 
in .v em P° we rea to make rules prescrib¬ 
ing the nature and extent of the supervi¬ 
sor! to be provided In a creche ana the 

extent of the supervision cer¬ 
tainly include* the appointment of supervl- 

InfLoJirl* a? a creche-in-charge and also 
OmT qualification and 

«he approval of the staff although the Cen¬ 


tral Government has left those things to the 
discretion of a competent authority what 
has been left to the competent authority is 
by no means a legislative act but merely an 
executive act. In this view, Rule 7 (1) of the 
Mines Creche Rules, 1046 is neither ultra 
vires nor does It offend against the Rule, 
against the delegated legislation. 1857 CriLJ 
122(123)(Cal), 

(4) The power of making rules for the 
maintenance of a creche in mines has been 
considerably widened under the present 
(1952) Act As the powers are widened the 
Rules framed under norrower powers under 
me old Act may well be said to have been 
framed under the wider powers (vide S. 24, 
General Clauses Act) and cannot be said to 
have lapsed with the repeal of the old Act 
1957 CriLJ 122(123)(Cal). 

(5) The Mines Creche Rules, (1948) may 
be deemed to be rules under S 58 (d) of 
1952 Act though not fully exhausting the 
purpose mentioned in the secllon. A 1891 
SC 1543(1545) : 1961 (2) CriLJ 713 


"A” in (he citations stands for AIR 

IVol. 26] 4 A, M, 42 
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^ (ff inH r mm < l Vi H in8 thC SUpply ® nd m#int enance of medical appliances 
and comforts ,and for prescribing the contents and number of P first-3d 

ment of°ft the iD first ' aid work * the size and equip- 

ment of first aid rooms and staff in charge thereof and the arrangements 

for conveyance of Injured persons to hospitals or dispensaries; 

(fff) for requiring the imparting of practical instruction to, or the training 

!L? 6rS0n f employed or t0 be employed in mines otherwise than in a 
posit'on of supervision or management and for prescribing schemes for 
such instruction and training;] 

(g) for prohibiting the possession or consumption of intoxicating drinks or 

drugs in a mine and the entry or presence therein of any person in a 
drunken state; 


(h) for prescribing the forms of notices required under section 36, and for 
requiring such notices to be posted also in specified languages; 

(i) for defining the persons who shall for the purpose of section 37, be deem¬ 
ed to be persons holding positions of supervision or management or em¬ 
ployed in a confidential capacity; 

(j) for prohibiting the employment in mines of persons or any class of per¬ 

sons who have not been certified by a qualified medical practitioner to 
have completed their fifteenth year, and for prescribing the manner and 
the circumstances in which such certificates may be granted and revoked; 

(k) for prescribing the form of the certificate of fitness required by section 
40, the conditions subjecl to which and the circumstances in which they 
may be granted and circumstances in which they may be revoked; 

[(kk) for requiring persons employed or seeking employment at mines to 
submit themselves for medical examination and for prohibiting on medi¬ 
cal grounds the employment of any person at a mine either absolutely 
or in a particular capacity or in particular work;J 

d [(l) for prescribing the form of registers required by section 48 and the 
maintenance and form of registers for the purposes of Chapter VII;] 

fm) for ^prescribing abstracts of this Act and of the regulations and rules 
and the language in which the abstracts and bye-laws shall be posted 
as required by sections 61 and 62; 


(n) for requiring notices, returns and reports in connection with any mat¬ 
ters dealt with by rules to be furnished by owners, agents and managers 
of mines, and for prescribing the forms of such notices, returns and re¬ 
ports. the persons end authorities to whom they are to be furnished, the 
particulars to be contained in them, and the time, within which they are 
to be submitted; 

(o) for requiring the provision and maintenance in mines, wherein more 
than f [* * *] fifty persons are ordinarily employed, of adequate and 
suitable shelters for taking food with provision for drinking water; 

(p) for requiring the provision and maintenance in any mine specified in 
this behalf by the Chief Inspector or Inspector, wherein more than two 
hundred and fifty persons are ordinarily employed, of a canteen or 
canteens for the use of such persons; 


(q) for requiring the employment in every mine wherein five hundred or 
more persons are ordinarily employed, of such number of welfare offi¬ 
cers as may be specified and for prescribing the qualifications and the 
terms and conditions of. and the duties to be performed ny, such wel¬ 
fare officers; 

(r) for requiring the establishment of central rescue stations for groups of 
specified mines a or for all mines in a specified area, and prescribing 
how and by whom such stations shall be established; 

(s) for providing for the management of central rescue stafions, and regu- 
- lating the constitution, powers and functions of, and the conduct .atbusi 

ness by the authorities (which shall include representatives of the owners 
And managers of. and of the ^[persons] employed m the mines or groups 
of mines concerned) charged with such management; 
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(t) for prescribing the position, equipment, control, maintenance and funcr 
tions of central recue stations; 

(u) for providing for the levy and collection of a duty of excise (at a r.ate 
not exceeding six pies per ton) on coke and coal produced in and des- 
patched from mines specified under clause (r) in any group or included 
under clause (r) in any specified area, the utilisation of the proceeds 
thereof for the creation of a central rescue station fund for such group 
or area and the administration of such funds; 

(v) for providing for the formation, training, composition and duties of 
rescue brigades h [and for the terms and conditions of service of persons 
trained in rescue work employed in mines!; and generally for the con¬ 
duct of rescue work in mines; and 

(w) generally to provide for any matter not provided for by this Act or the 
regulations, provision for which is required in order to give effect to 
this Act. 

[a] For Mysore Gold Mines Rules, 1952, see Gazette of India, 1953, Pt. II, section 3, 
p. 1502 (amended by G.S. Rs. 239 of 1965; 1866 of 1965; 1511 of 1966; 966 of 
1968); for the Mines Rules, 1955, see ibid, 1955, Pt. II, section 3, p. 1172; for 
Mines Vocational Training Rules, 1966, see G.S.R. 473, Gazette of India, 1966, 
Pt. II, section 3 (i), p. 548. Except Rule 9, these rules came into force in res¬ 
pect of coal mines in Bihar and West Bengal on 1-8-1966 (see S.O. 2104 of 1966); 
in respect of copper, gold, iron-ore and manganese mines on 1-12-1966 (see S.O. 
3360 of 1966); in respect of limestone and mica mines, on 1-1-1967 (see S.O. 3493 
of 1966); in respect of all the mines other than coal, oil. copper, gold, iron-ore, 
manganese, limestone and mica mines, on 1-8-1967 (See S.O. 2453 of 1967); in 
respect of all categories of persons employed in mines other than those who were 
in employment in mines for a period not exceeding one year, on 1-6-1968, the 
rules except Rule 9 thereof, came into force on 1-9-1969 (see S.O. 2526 of 1959). 
For Mines Creche Rules, I960, see G.S.R. 516, Gazette of India, 1966, Pt. II, S. 3 

(i), p. 591 (amended by G.S.R. 1371 of 1967); for Metalliferous Mines Regula¬ 
tions, 1961, see G.S.R. 337 of 1960, Gazette of India, 1961, Pt^ II, section 3 (i), 
p. 360 (amended by G.S.Rs. 1581 and 1604 of 1965; 1359 and 1701 of 1966; 1370 
and 1472 of 1967; 1555 of 1968; 1016 and 2293 of 1969); for Coal Mines Regula¬ 
tions, 1957, see Gazette of India, 1957, Extra., Pt. II, section 3, p. 2569 (as 
amended from time to time) e. g., G.S.Rs. 1580, 1602, 1603, 1780 of 1965, 515 of 
1966; 1473 of 1967; 1554 of 1968; 1556 and 1558 of 1968; 945 of 1969). 

[b] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), section 32 (with 
effect from 16-1-1960). 

[c] The words "the supply and maintenance of medical appliances and comforts, 
and the training of men in ambulance work” were omitted, Ibid. 

[d] Substituted for clause (1). ibid. 

[e] For the Mines (Posting of Abstracts) Rules, 1954, see Gazette of India, 1954, 
Pt. II, section 3, p. 1797. 

[f] The words "one hundred and” were omitted, by Act LXII of 1959, section 32 
(with effect from 16-1-1980). 

[g] For the Coal Mines Rescue Rules, 1959, see G.S.R. 873, dated 6-7-1959, publish¬ 
ed in Gazette of India, 1959, Ptj. II, section 3 (t), p. 1082. 

[h] Substituted for the word “minors” by Act LXII of 1959, section 32 (with effect 
from 16-1-1960). 

59. Prior publication of regulations and rules.— (1) The power to make re¬ 
gulations and rules conferred by sections 57 and 58 is subject to the condition of 
the regulations and rules being made after previous publication. 


Section 59 

(1) The provisions in S. 59 (3) of the Mines 
Act are mandatory. Consultation with the 
Mining Board, is a prerequisite for validity 
of the regulations A 1961 SC 849(852, 853) : 
IBSI (2) CrlLI 12. 

(2) Section 09 is mandatory — S. 12 Is not 
mandatory — Mining Board not constituted 


under S. 12 — There Is no need of consult' 
ing Board before making Regulations. A 1963 
SC 134(140, 141) : 1963 (1) CrlLJ 88. 

(3) Draft regulations sent by Central Gov¬ 
ernment to Bihar Mining Board for consulta¬ 
tion — Members of Board communicating 
their opinion individually — No contraven¬ 
tion of S. 59 (3) involved by sending such 
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the General ?^ (3) ° f ^’28 of 

rules proposed to be made will be token nnd * Z draft of "Rations or 

(o) Regulations and rules shall be published in the Official Ga 7 ette and r,n 
such publ,cation, shall have effect as if enacted in this Act ’ ' 00 

firc/nlP 6 Pr 0 ViS r^ ° f , Sub - 3ections ( J ). (2) and (4) shall not apply to the 
are made ^ W * S referred in c,ause (d) or claus e <e) of section 58 

before’ rU ' eS ^ de Under sections 57 and 58 shall be laid 

Oelore Parliament, as soon as may be, after they are made. 

131 ^£o! eCti ^ (3> WaS ° mitted by ,he Mines (Amendment) Act, 1959 (LXII of 
1959), section 33 (with effect from 16-1-1960). 

[b] Substituted for the word “rule", ibid. 


_ ton *$‘ P to ,nake re Kulations without previous publication.— Notwith- 

."i 1 m<?d »n sub-sections (1). (2) and a [(4)l of section 59. re- 
gulations under H ] section 57 may be made without previous publication 
.. f j h ° ut 4 } J reference to Mining Boards, if the Central Government is 
satisfied that for the prevention of apprehended danger o r speedy remedy of 
conditions likely to cause danger it is necessary in making such regulations to 
dispense with the delay that would result from such publication and reference: 

, P /r 0vided tb l at an y regulations so made shall not remain in force for more 
than lone yearj from the making thereof. 

[a] Substituted for brackets and figure “(3)” by the Mines (Amendment) Act, 1959 
(LXII of 1959) section 34 (with effect from 16-1-1960). 
fb] The words, brackets and letters “clause (i) and clauses (k) to (s) excluding 
clause (l) of” were omitted, ibid. 

[c] The word “previous” was omitted, ibid. 

[dj Substituted for the words “two years”. Ibid. 


61. Bye-law*.— (l) The owner, agent or manager of a mine may, and 
shall, if called upon to do so by the Chief Inspector or Inspector, frame and 
submit to the Chief Inspector or Inspector a draft of such bye-laws, not being 
inconsistent with this Act or any regulations or rules for the time being in 
force, for the control and guidance of the persons acting in the management 
of, or employed in, the mine as such owner, agent or manager may deem 
necessary to prevent accidents and provide for the safety, convenience and 
discipline of the persons employed in the mine. 

(2) If any such owner, agent or manager— 

(a) fails to submit within two months a draft of bye-law* after being called 
upon to do so by the Chief Inspector or Inspector, or 


Section 59 (contd.) 

opinions — S. 59 (3) doe* not impose an 
obligation on Board to send a report A 1963 
SC 134(141) : (1963) 1 CrlLJ 88. 

(4) There is presumption as to regularity 
in publication — Burden to prove otherwise 
ia on party challenging validity. 1964 BLJR 
160(163) : ILR 44 Pat 72 (DB). 

Section 60 

(1) Provision in S. 59 (3), regarding con¬ 

sultation with Mining Board before framing 
Regulation is mandatory. Proviso to S. 60 
also expresses by implication that when the 


special circumstance* mentioned in S. 60 do 
not exist and there i* no scope for applica¬ 
tion of that *ection, no regulation made in 
contravention of S. 59 will be valid for 
single day. A 1961 SC 849(852. 853) : 1961 (2) 
CrLLJ 12. 

Section 61 

(1) Tact that in S 61 owner, agent or 
manager have been separately made respon¬ 
sible clearly shows that manager or agent 
would not come within definition of 'owner* 
in S. 2 (1) (1). A 1961 SC 838(842) : 1961 (2) 
CrlLJ 1. 
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(b) submits a draft of bye-Uws which is not in the opinion of the Chief 
Inspector or Inspector sufficient, the Chief Inspector or Inspector may— 
(i) propose a draft of such bye-laws as appear to him to be sufficient, 
or 


(ii) propose such amendments in any draft submitted to him by the 
owner, agent or manager as well, in his opinion, render it sufficient, 
and shall send such draft bye-laws or draft amendments to the 
owner, agent or manager as the case may be, for consideration. 


(3) If within a period of two months from the date on which any draft bye¬ 
laws or draft amendments are sent by the Chief Inspector or Inspector to the 
owner, agent or manager under the provisions of sub-section (2), the Chief 
Inspector or Inspector and the owner, agent or manager are unable to agree 
as to the terms of the bye-laws to be made under sub-section (1), the Chief 
Inspector or Inspector shall refer the draft bye-laws for settlement to the 
Mining Board or where there is no Mining Board, to such officer or authority 
as the Central Government may. by general or special order, appoint in this 
behalf, 

(4) (a) When such draft bye-laws have been agreed to by the owner, 
agent or manager and the Chief Inspector or Inspector, or, when they 
are un,able to agree, have been settled by the Mining Board or such offi¬ 
cer or authority as aforesaid, a copy of the draft bye-laws shall be sent 
by the Chief Inspector or Inspector to the Central Government for ap¬ 
proval. 

(b) The Central Government may make such modification of the draft bye¬ 
laws as it thinks fit. J 


(c) Before the Central Government approves the draft bye-laws, whether 
with or without modifications. there shall be published in such manner 

tUoncS! Government™^ think best adapted for informing the 
persons affected, notice of the proposal to make the bye-laws and of the 

W l° P ,l eS ? f , th ? dra ? bylaws may be obtained, and of the 

JSw *5 Sh3 J n0t be e l s than thirty d£ *y s ) ^thin which any ob- 
ject.ons with reference to the draft bye-laws, made by or on behalf of 

persons affected should be sent to the Central Government, 

(d) Every objection shall be in writing and shall state— 

(i) the specific grounds of objections, and 

(ii) the omissions, additions or modifications asked for. 

t6) ^qufredtoebv 6 ° bjection made within the 

^ by °:. onbebalf of appearing to it to be affected. 

nnhlS appr ° ve th f. bye-'aws either in the form in which they were 
fR f“ b ‘ d ° r after maJan 8 such amendments thereto as it thinks fit Y 

have' 

Ert 

swSiHSwtSS?-~ “•£ 

the regulations and rules ^ prescribed abstracts of the Act and of 

CHAPTER IX 

punishment that may be imposed for contravention of dlffe^t 
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the Act. In mines, violation of statutory provisions has a special significance 
as the safety of limbs and lives of the persons employed depends upon the pro¬ 
per observance of the provisions. Experience has shown that the penalty laid 
down for contravention at present is not of a sufficiently deterrent nature and 
It has, therefore, been increased”—S.O.R.] 

PENALTIES AND PROCEDURE 

63. Obstruction.— (1) Whoever obstructs the Chief Inspector, an Inspector, 
or any person authorised under section 8 in the discharge of his duties under 
this Act, or refuses or wilfully neglects to afford the Chief Inspector, Inspector 
or such person any reasonable facility for making any entry, inspection, exam¬ 
ination or inquiry authorised by or under this Act in relation to any mine, shall 
be punishable with imprisonment for a term which may extend to three 
months, or with fine which may extend to five hundred rupees, or with both. 

(2) Whoever refuses to produce on the demand of the Chief Inspector or 
Inspector any registers or other documents kept in pursuance of this Act, or 
prevents or attempts to prevent or does anything which he has reason to be¬ 
lieve to be likely to prevent any person from appearing before or being exam¬ 
ined by an inspecting officer acting in pursuance of his duties under this Act, 
shall be punishable with fine which may extend to three hundred rupees. 

64. Falsification of records, etc.— Whoever— 

(a) counterfeits, or knowingly makes a false statement in, any certificate, 
or any official copy of a certificate, granted under this Act, or 

(b) knowingly uses as true ,any such counterfeit or false certificate, or 

(c) makes or produces or uses any false declaration, statement or evidence 

knowing the same to be false, for the purpose of obtaining for himself 
or for any other person a certificate, or the renewal of ,a certificate, 
under this Act, or any employment in a mine, or 

a l(d) falsifies any plan, section, register or record, the maintenance of which 
is required by or under this Act or produces before any authority such 
false pfan, section, register or record, knowing the same to be false, or] 


(e) makes, gives or delivers any plan, return notice, record or report con¬ 
taining a statement, entry or detail which is not to the best of his know¬ 
ledge or belief true, 

shall be punishable with imprisonment for a term which may extend to three 
months, or with fine which may extend to b [one thousand rupees], or with 
both. 

(a] Substituted for clause (d) by the Mines (Amendment) Act, 1959 (LXII of 1959), 
section 35 (with effect from 16-1-1960). 

[b] Substituted for the words “five hundred rupees”, ibid. 

65. Use of false certificates of fitness.— Whoever knowingly uses or at¬ 
tempts to use as a certificate of fitness granted to himself under section 40 a 
certificate granted to another person under that section, or, having been grant- 
ed a certificate of fitness to himself under that section, knowingly allows it to 
be used, or allows an attempt to use it to be made by .another person, shall be 
punishable with imprisonment for a term which may extend to one month, or 
with fine which may extend to a [two hundred] rupees, or with both. 

[a] Substituted for the word ••fifty" by the Mines (Amendment) Act, 1959 (LXII of 
1959), section 36 (with effect from 16-1-1960). 


66. Omission to furnish plans, etc.— Any person who, without reason¬ 
able excuse the burden of proving which shall lie upon him, omits to™*** ° T 
furnish in the prescribed form or manner or at or within the prescribed tim 


Section 66 

(1) Though the Regulations framed under 
the Act of 1923 are deemed by virtue of 
S. 24 of the General Clauses Act to be made 
under the Act of 1952 contraventions of those 


Regulations cannot be punished .y nd ^ o S np 6 ® 
especially when they occurred after the new 
Act came into force. The punishments if 

made will offend Art. 20 of tte C°"?‘ ituti °5‘ 
A 1956 AndhPra 24(25, 26) a 1956 CriLJ 29. 
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any plan, "[section.] return notice, register, record or report required by 
or under this Act to be made or furnished shall be punishable with fine which 
may extend to b [one thousand] rupees. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), section 37 (with 
effect from 16-1-1960). 

[b] Substituted for the words “two hundred", ibid- 

67. Contravention of provisions regarding employment of Labour.— Who¬ 
ever, save as permitted by section 38, contravenes any provision of this Act 
or of any regulation, rule or bye-law or of any order made thereunder pro¬ 
hibiting, restricting or regulating the employment or presence of persons i n or 
about a mine shall be punishable with imprisonment for a term which may 
extend to three months, or with fine which may extend to a [one thousand] 
rupees, or with both b [* * *]. 

[a] Subsiituted for the words “five hundred" by the Mines (Amendment) Act, 1959 
(LXII of 1959), section 38 (16-1-1960). 

[b] The words “and, if the contravention is continued after conviction, with a 
further fine which may extend to seventy-five rupees for each day on which 
the contravention is so continued" were omitted, ibid. 


68. Penalty for double employment of young persons.— If a child or an 
adolescent is employed in a mine on any day on which he has already been 
employed in another mine, his parent or guardian or the person who has the 
custody of such child or adolescent or who obtains any direct benefit from 
his wages shall be punishable with fine which may extend to fifty rupees, un¬ 
less it appears to the Court that the child or adolescent was so employed with¬ 
out the consent or connivance of such parent, guardian or person. 

69. Failure to appoint manager.— Whoever in contravention of the pro¬ 
visions of section 17, fails to appoint a manager shall be punishable with im¬ 
prisonment for a term which may extend to three months, or with fine which 
may extend to “(two thousand and five hundred] rupees, or with both b [* * *] 

[a] Substituted for the words “five hundred” by the Mines (Amendment) Act, 1959 
(LXII of 1959), section 39 (16 1-1960). 

[b] The words “and, if the contravention is continued after conviction with a fur¬ 

ther fine which may extend to one hundred rupees for each day on which the 
contravention is so continued” were omitted, ibid- 


70. Notice of accidents.— (1) Whoever in contravention of the provisions 
of sub-section (1) of section 23 tails to give notice of any accidental occurrence 
or to post a copy of the notice on the special notice board referred to in that 
sub-section and to keep it there for the period specified shall be punishable with 


Section 66 (contd.) 

(The Regulations although they are deemed 
to be made under the new Act are not 
i on in force ” wit hin the meaning of Arti- 

CI0 zU.) 


[But see A 1960 Orissa 180(181) ; 1960 Crl 
LJ 1335. (Omission to forward annual returns 
In accordance with S. 8 of the Indian 
Metalliferous Mines Regulation of 1926 can 
be punished unden S. 66 — Where there is 
on record a reminder Issued by the 
Chief Inspector of Mines the Court can 
presume that it was issued by that officei 
only after being satisfied that no return was 
received in his office and place the onus on 
the accused to prove the contrary.)] 

(2) Offence under, is covered by substan- 

£f rt S - , 79 . . a ? d not by explanation 
thereto — Complaint for failure to furnish 
by prescribed date must be filed 
within six months — Distinction between 
offence which takee place once for all and 
continuing offence stated, a 1973 SC 808(908, 
W0) . 1973 CriLJ 341 e 1978 SC Crf R 38 . 


Section 69 

(1) Charge under — No qualified manager 
appointed to manage mines as directed by 
Chief Inspector — Held it was clearly a con¬ 
travention of S. 17 — Hence conviction was 
necessary and lower Appellate Court com¬ 
mitted an illegality in acquitting the accus¬ 
ed of this charge. 1978 CriLJ 1068 (1070) (Pat). 

( 2 ) Receiver appointed to Colliery — 
Manager not appointed as required under 
s - !7 — Complaint filed against Receiver for 
offence under S. 69 without leave of Court 
which appointed him — Taking cognizance 
of offence held was not illegal 1977 CriLJ 
1412(1416) : 1977 BBCJ (HC) 415 (Pat). 

(3) The sentence imposed by the Magis¬ 

trate under this section will not be enhanc¬ 
ed in revision unless the Mines Department 
had placed before the trying Magistrate pro- 
per materials and drawn his attention to the 
fact that on thoee materials a deterrent 
punishment need be awarded. A 1989 Pat 
222(224) a 1968 CriLJ 642. ' 
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lister or to give notice of any accidental occurrence shall be punishable with 
imprisonment for a term which may extend to three months or d , w 
which may extend to five hundred rupees, or with both. 

71. Owner, etc., to report to Chief Inspector in certain cases.- Where 
the owner, agent or manager of a mine, as the case may be. has taken proceed 
mgs under tins Act against any person employed in or about a mtne1*7esp ec 
of an offence under this Act, he shall within twenty-one days from the date of 

Inspecto?" 60 ° r ° rder ° f the C ° Urt rep ° rt the r6SUlt thereof to the Chief 


mine 72 shan- 8a<i ° n ^ Cmp!oyed ,n a minc — No P^son employed in a 

(e) wilfully interfere with or misuse any appliance, convenience or other 
thing provided in a mine for the purpose of securing the health, safety 
or welfare of the persons employed therein; 

(b) wilfully and without reasonable cause do anything likely to endanger him¬ 
self or others; * 

(o) wilfully neglect to make use of any appliance or other thing provided in 
the mine for the purpose of securing the health or safety of the persons 
employed therein. 

"[72A. Special provision for contravention of certain regulations.— Who¬ 
ever contravenes any provisions of any regulation or of any bve-law or of any 
order made thereunder, relating to matters specified in clauses (d), (i). (m), (n), 

(pk (r), (s) and (u) of section 57 shall be punishable with imprisonment for 
a term which may extend to six months, or with fine which may extend to two 
thousand rupees, or with both. 

72B. Special provision for contravention of orders under section 22.— Who¬ 
ever continues to work a mine in contravention of any order issued under sub¬ 
section (1A), sub-section (2) or sub-section (3) of section 22 shall be punishable 
with imprisonment for a term which may extend to two years, and shall also 
be liable to fine which may extend to five thousand rupees. 

72C. Special provision for contravention of law with dangerous results.— 
(J) Whoever contravenes any provision of this Act or of any regulation, 
rule or bye-law or of any order made thereunder (other than an order made 
under sub-section (1A) or sub-section (2) or sub-section (3) of section 22), shall 
be punishable— 

(a) if such contravention results in loss of life, with imprisonment which may 
extend to two years, or with fine which may extend to five thousand 
rupees, or with both; or 


Section 72-A 

(1) Where by order under Regn. 105 (4) 
the Director General of Mines directed a 
coal mine owner to pack solid all the 
galleries in a seam beneath and within 
15 metres of a road within three months of 
the date of issue of order, but the mine 
owner failed to comply with the said direc¬ 
tion. in prosecution for offence under Sec¬ 
tion 72-A it was held that the offence was a 
continuing one and the period of six months 
must be computed with reference to every 
point of time during the continuance of such 
offence. 1975 CriLJ 1230(1231) : 1975 BBCJ 
260 (Pat). 

Section 72-B 

(1) Conviction under *— Only Chief Ins¬ 
pector of Mines or Inspector authorised hy 
him in this behalf can Issue order under 


S 22 (3) — Order passed bv Dy. Chief Ins¬ 
pector not specifically authorised — Convic¬ 
tion for contravention of provision under 
S 22 (3) cannot be sustained. 1970 CriLJ 
1068(1009. 1070) (Pat). 

Section 72-C 

(1) The burden of establishing that the 
licensees had infringed the several rules re¬ 
lating to the working of the mines and that 
the accident was entirely due to their negli¬ 
gence Is on the prosecution and it cannot be 
relieved of this burden even though it had 
found it difficult to get direct and indepen¬ 
dent evidence. No conviction can be based 
on a mere suspicion however strong it may 
be. A I960 Mys 245(247. 249) : I960 CriLJ 
1227 (DB). (Sole evidence of an expert who 
visited the premises immediately alter the 
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if such contravention results in serious bodily injury, with imprisonment 
which may extend to one year, or with fine which may extend to three 
thousand rupees or with both; or 


(c) if such contravention otherwise causes injury or danger to persons em¬ 
ployed in the mine or other persons in or about the mine- with imprison¬ 
ment which may extend to three months, or with fine wluc.i may extend 
to one thousand rupees, or with both. 


(2) Where a person having been convicted under this section is again con¬ 
victed thereunder, he shall be punishable with double the punishment provided 
by sub-section (1). 

(3) Any Court imposing or confirming in .appeal, revision or otherwise a 
sentence of fine passed under this section may. when passing judgment, order 
the whole or any part of the fine recovered to be paid as compensation to the 
person injured or, in the case of his death, to his legal representative; 


Provided that if the fine is imposed in a case which is subject to appeal, no 
such payment shall be made before the period allowed for presenting the appeal 
has elapsed, or, if an appeal has been presented, before the decision of the ap¬ 
peal. 

73. General provision for disobedience of orders.— Whoever contravenes 
any provision of this Act or of any regulation, rule or bye-law or of any order 
made thereunder for the contravention of which no penalty is hereinbefore 


Section 720 (contd.) 

accident is not sufficient to base a convic¬ 
tion.) 

(2) Assistant Inspector of Mines visiting 
site of accidents some months after the dates 
of the accidents. His inferences that irregu¬ 
larities existing on the date of his inspec¬ 
tion also existed when the accidents occurr¬ 
ed is not sufficient to prove the charges 
under S 72-C (1) (a). 1972 CriLJ 358(361) : 
1971 All CriR 556 (DB). 

(3) A reading of S. 72-C clearly goes to 
show that the offence is not the loss of Life 
or serious bodily injury but the offence is 
non-compliance with the order or direction 
made under this Act or disobedience of 
rules or bye-laws. Where the offence of 
non-compliance with the orders or direc¬ 
tions with regard to the security measures 
Was discovered when enquiry was made 
after receiving the information of the acci¬ 
dent on 12th and 16th March and 14th April 
1973, the starting point for making complaint 
for offence under S. 72-C would start run¬ 
ning from the date on which the commis- 
M # or ]u 0 * * the offenc e came to the knowledge 
a I ° s P** l °r, i- e. from 14th April 1973. 

421 19 (FB) MadhPra 97(100# 104) 5 1982 MPL ^ 

^ ill MeteUlferi° us Mines Regulation 

(1961), Regn. No. 106 — Failure to keep sides 
of mines benched and making angle of not 
exceeding 45 degrees — Proof of — Testi- 
V of injured — Ought to be considered. 
1979 WLN (UC) 362(364)(DB)(Raj). 

(3) Where one of the accused person was 
auly appointed as an agent of the colliery 
in question, prosecution of Area Manager 
and Sub-Area Manager would be an abuse 
the process of the court and they cannot 
tor the offences in question. 
1983 BlharLT 97(100)(DB)(Pat). 




(6) Order directing issuance of summons 
for standing trial for offences alleged to have 
been committed under S. 72-C (1) (a) and (b) 
— No allegation in the complaint petition 
that accused person was exercising over all 
control and management of the mine as the 
representative of the owner — Order direct¬ 
ing issuance of summons held was illegal 
and quashed. 1982 BiharLT 231(234) : 1982 
BLJR 362 (Pat). 

(7) A Managing Director of a Company, 
the owner, the Manager of the Coal Mines 
were charged and convicted under Sec¬ 
tion 72 (c) (1) (a) of the Act as one person 
was killed owing to the giving away of the 
roof of mine. The defence was that the mine 
in question was abandoned and as such no 
duty was cast on them to take statutory 
care in that behalf. It was held, that as the 
safety measures were not carefully taken 
the offence tor contravention of Rules 41 (4) 
and 102 (1) of Coal Mines Regulations. 1947 
was proved. 1977 AssamLR 211(216)(DB). 

(8) The term '’whoever 1 ’ employed in Sec¬ 
tion 72-C ( 1 ) and in other sections of the 
Act is not restricted in its interpretation to 
mean only the owner, agent or manager and 
is wide enough to cover any other person 
whatsoever 1983 LabIC 1732 : 1983 MPLJ 
635 (DB). 

(9) Mines Inspector sending complaint to 
DM — ADM (Judicial) appointing an Advo¬ 
cate to file the complaint In proper Court — 
Complaint filed by Advocate held was pro¬ 
perly filed. 1973 Cri LJ 1671(1673) : 1973 
MPLJ 533. 

Section 73 

(1) An agent or a manager can be held 
responsible under S. 73 read with S. 18 for 
non-compliance with the Mines Pithead Bath 
Rules and the Mines Creche Rules even 
though the duty to provide Pithead baths 
and creches has been Imposed on the owner 


"A" \n the citations stands for AIR 
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provided, shall be punishable with imprisonment for a term which may extend 
b° th r6e m ° nt ^ S ’ or ^ ne w hich m ay extend to one thousand rupees, or with 

74. Enhanced penalty after previous conviction.— If any person who has 
been convicted for an offence punishable under .any of the foregoing provisions 
(other than sections 72B and 72C) is again convicted for an offence committed 
within two years of the previous conviction and involving a contravention of 
the same provision, he shall be punishable for each subsequent conviction with 
double the punishment to which he would have been liable for the first con- 
travention of such provision.! 

[a] Sections 72-A, 72-B, 72-C, 73 and 74 were substituted for the original sections 73 
and 74 by the Mines (Amendment) Act, 1959 (62 of 1959), section 40 (16-1-1960). 

75. Prosecution of owner, agent or manager.— No prosecution shall be 
instituted against any owner, agent or manager for any offence under this Act 
except at the instance of the Chief Inspector or of the District Magistrate or of 
an Inspector authorised in this behalf by general or special order in writing by 
the Chief Inspector: 


Section 73 (contd.) 

and not upon the agent or manager. A 1957 
Cal 483(490) : 1957 CriLJ 834 (DB) •• 1957 
CriLJ l22(124)(Cal). 


(2) The failure to construct pithead baths 
and creches in accordance with the Mines 
Pithead Bath Rules and the Mines Creche 
Rules is a continuing offence and therefore 
the owner can be punished not only for his 
omission to do his duty within the prescrib¬ 
ed period but also for continuing the breach 
of duty after the expiry of the prescribed 
time. A 1957 Cal 483(488) : 1957 CriLJ 834 
(DB). 

(3) It is not necessary that there should 
have been a conviction for an offence for 
a breach of duty prescribed by the rules etc., 
before such breach of duty can constitute a 
continuing offence under S 73. A 1957 Cal 
483(488) : 1957 CriLJ 834 (DB). 


(4) The accused can be punished for con¬ 
travening the rules, regulations and bye¬ 
laws made under the old repealed Act under 
Ss. 73 and 74 of this Act because they are 
not only kept alive by virtue of S. 24 or 
General Causes Act but are deemed to have 
been made or issued under the provisions 
of new Act. A 1958 MadhPra 162(166) : 1958 
CriLJ 767. (Though the rules in question are 
laws deemed to be in force they are laws 
in force within the meaning of Art. 20 of 
the Constitution and hence the conviction 
does not contravene that Article.) •• A 1958 
Pat 378(382)(DB) •• A 1958 Raj 59(59) : 19o8 
CriLJ 226 (DB), (Validity of Indian Metalli¬ 
ferous Mines Regulations of 1926 framed 
under the Indian Mines Act*of 192 3] M 
1957 Cal 483(492) : 1957 CriLJ 834 (DB). 

(The rules framed under the repealed Act.or 
1923 must be held to be perfectly valid and 
part of the law in force within the meaning 
of the expression in Article 20 of the Con¬ 
stitution.) •« A 1961 Raj 189(191) : 1961 (2) 
CriLJ 286. 

[But see A 1956 Andh 24(25, 26) : :1956 Cri 
LJ 29. (Such a conviction would offend 
Article 20 of the Constitution ^cause a law 
which is only to be deemed to be enforce 
•annot be described to be a ~tew In Three" 
within the meaning of that Article.)! 


(5) Contravention of Regulations of 1926 
—* Regulations deemed to be in force under 
1952 Act on date of offence amount to laws 
in force within Art 20 (1) of the Constitu¬ 
tion. A 1961 SC 838(845, 846) : 1961 (2) Cri 
LJ 1. 

Section 74 

(1) Contravention of Regulations of 1926 
— Regulations deemed to be in force under 
1952 Act on date of offence — Amount to 
laws in force within Art. 20 (1) of Consti¬ 
tution. A 1961 SC 838(845, 846) : 1961 (2) Cri 
LJ 1. 

(2) A mere contravention of any provision 
of the Act or any regulation or rule or bye¬ 
law or any order made thereunder, regard¬ 
less of any intention in the matter of break¬ 
ing any such rule or regulation if it results 
in loss of life, is punishable under S. 74 (1) (a) 
of the Act. A 1962 Pat 492(493, 494) : 1962 
(2) CrLJ 775. 

(3) The object of Mines Act and Regula¬ 
tions made thereunder Is the protection of 
workmen and to ensure their health and 
safety in mining operations. When such is 
the object of the Act and the section does 
not expressly provide that mens rea shall be 
an essential ingredient of the offence, it is 
not proper to read that requirement by im¬ 
plication. 1974 LabIC 934(943) : 1974 MPLJ 
64 

(4) Mine worked in contravention of R.38, 

Metalliferous Mines Regulations (1926) — 

Mine Worked in vertical position — Mine 
not kept slopped, stepped or qtherwise secur¬ 
ed — Omission was a negligent act, if not 
wilful — Death of workers due to fall or 
earth from mine — Offence is within Sec¬ 
tion 74 (1) (a). A 1962 Pat 492(493, 494) : 1962 
(2) CriLJ 775. 

Section 75 


(1) Prosecution witnesses named as accus- 
persons in application under S. 77 can be 
amined for proving commission of offence 
it not for proving by whom it is com- 
Itted. 1969 LabIC 46(47. 48) : 1969 BUR 
4 (DB)(Pat). 

(«) Complaint fil'd by Regional I“pectorf 
Mines who was redesignated as John 
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Provided that in respect of an offence committed in the course of the techni¬ 
cal direction and management of a mine, the District Magistrate shall not 
institute any prosecution against an owner, agent or manager without the pre- 
vious approval of the Chief Inspector. 

*[76. Determination of owner in certain cases.— Where the owner of a 
mine is a firm or other association of individuals, all, or any of the partners or 
members thereof or where the owner of a mine is a company, all or any of the 
directors thereof or where the owner of a mine is a Government or any local 
authority, all or any of the officers or persons authorised by such Government 
or local authority, as the case may be, to manage the affairs of the mine, may be 
prosecuted and punished under this Act for any offence for which the owner of 
a mine is punishable: 

Provided that where a firm, association or company has given notice in 
writing to the Chief Inspector that it has nominated,— 

(a) in the case of a firm, any of its partners, 

(b) in the c,ase of an association, any of its members, 

(cl in the case of a company, any of its directors. 

who is resident in each case in any place to which this Act extends and who is 
in each case either in fact in charge of the management of, or holds the largest 
number of shares in, such firm, association or company, to assume the responsi¬ 
bility of the owner of the mine for the purposes of this Act. such partner, 
member or director, as the case may be. shall, so long as he continues to so re¬ 
side and be in charge or hold the largest number of shares as aforesaid, be 
deemed to be the owner of the mine for the purposes of this Act unless a notice 


Section 75 (contd.) 

Director of Mines Safety — Complainant 
proved to be a Mines Inspector when it was 
filed — This fact not challenged in cross- 
examination — Held requisites of S. 75 fully 
complied with and complaint was proper. 
1977 AssamLR 211(214). 

(3) The authorisation by general order 
contemplated by S. 75 necessarily postulates 
that it need not be with reference to a 
particular case. Hence a complaint by a 
generally authorised Inspector is valid. 
(1972) 1 CutWR 785(788, 789). 

(4) Receiver appointed to Colliery — 
Manager not appointed as required under 
s * 17 — Complaint filed against Receiver 
for offence under S. 69 without leave of 
Court which appointed him — Taking cog¬ 
nizance of offence held was not illegal. 1977 
CriU 1412(1416) : 1977 BBCJ (HC) 415 (Pat.). 

Section 76 


(1) The expression 'any one of the dire 
tore* used in S. 76, before its amendment 
1HD9, must be held to mean ''every one 
<“rcto re /; A 1961 SC 838(848, 849) : 19 
(2) CrLJ i : flg62) 2 SCJ 1. (A 1958 Pat 3’ 

STcriLJ *1*2 A 1961 S ° M9 <85 °' 851) : 19 


word 'any one’ in S. 76, Mines At 
interpreted as ’every one’. Thu: 
^ Id * r 76 ever y on e of the shareholdei 

ownin S the mine an 
every one of the directors of a public com 

Hon 7 w Wn ng v h * mlne b Uable to prosect 
gjJNoquerttoit of violation of Art. 1 

SfifcSSfik 961 50 849(85 °* 851) 

< 3 ) Proceedings against one of two Dire< 

l?j!E£F?l. beeaU8 ® °P ly on « director coul 
prosecuted — « Although an later intei 


pretation of Section by Supreme Court all 
Directors could be prosecuted. S. 403, Cr. P. 
Code (1898) would bar revival of proceed¬ 
ings. A 1970 Pat 377(379) > 1970 CriLJ 1510. 

(4) Accused, a director of the company, 
specially appointed by company for purpose 
of S. 76 — Mines Act being applicable to 
whole of India it applied to the place of 
residence of the accused — He was the right 
person against whom proceedings were 
started for breach of several provisions of 
the Act. (1966) 2 AndhWR 87(88). 

(5) Principle underlying S. 76 — Vicarious 
liability — Mine, owned by limited Com¬ 
pany, managed by and in effective control 
of Managing Agents Company — Accident 
— Liability — Directors of Managing Agents 
Company, and not of parent company, are 
Uable to be prosecuted — Parent company, 
cannot be deemed to be owner. 68 Bom 
LR 380 : ILR (1966) Bom 916(925). 

(6) Managing Director of the Company can 
be treated as owner and can be convicted 
for contravention of provisions of the Act or 
regulations in the absence of the fact that 
any other director had been nominated by 
the Company to assume responsibilities of 
the owner of the mine for the purpose of the 
Act. 1977 AssamLR 21!(216)(DB). 

(7) Coal Mines (Conservation and Safety) 
Rules (1954). Rr. 47, 40 — Section 76 of 
Mines Act does not apply in the case of 
prosecution of companies under Rule 47 — 
Company as owner is punishable under 
Rule 47 for contravention of Rule 40 — Its 
directors personally cannot be prosecuted 
1973 CriLJ 1009(1010) : 76 CalWN 679. 

(8) A careful perusal of S. 76, would re¬ 
veal that is the case of a public company, 
only a director can be prosecuted and 
nominated as aa owner, while la the case 
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in writing cancelling his nomination or stating that he has ceased to be a part¬ 
ner, member or director, as the case may be, is received by the Chief Inspector.] 

[a] Substituted for section 76 by the Mines (Amendment) Act 1939 <l XXI of 19591 
section 41 (w. e. f. 16-1-1900). ’ 


77 ‘ Exemption of owner, agent or manager from liability in certain cases — 
Where the owner, agent or manager of a mine, accused of an offence under this 
Act, alleges that another person is the actual offender, he shall be entitled, upon 
complaint made by him in this behalf a [and on his furnishing the known address 
of the actual offender] and <m giving to the prosecutor not less than three clear 
days notice in writing of his intention so to do, to have that other person 
brought before the Court on the date appointed for the hearing of the case; 
and if, after the commission of the offence has been proved, the owner, agent or 

manager of the mine, the case may be, proves to the satisfaction of the 
Court— 

(a) that he has used due diligence to enforce the execution of the relevant 
provisions of this Act, and 

(b) that the other person committed the offence in question without his 
knowledge, consent or connivance, 

the said other person shall be convicted of the offence and shall be liable to the 
like punishment as if he were the owner, agent or manager of the mine, and the 
owner, agent or manager, as the case may be. shall be acquitted : 

Provided that— 


(a) the owner, agent or manager of the mine, as the case may be, may be 
examined on oath and his evidence and that of any witness whom he 
calls in support shall be subject to cross-examination by or on behalf of 
the person he alleges as the actual offender and by the prosecutor; 

(b) if in spite of due diligence the person alleged as the actual offender can¬ 
not be brought before the Court on the date appointed for the hearing 
of the case, the Court shall adojurn the hearing thereof from time to 
time so however that the total period of such adjournments does not ex¬ 
ceed three months, and if by the end of the said period the person alleg¬ 
ed as the actual offender cannot be brought before the Court, the Court 
sliail proceed to hear the case against the owner, agent or manager, as 
the case may be. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), section 42 (w.e. (, 
16-1-1960). 


78. Power of Court to make orders.— (1) Where the owner, agent or mana¬ 
ger of a mine is convicted of an offence punishable under this Act, the Court 
may, in addition to awarding him any punishment, by order in writing, require 
him within ,a period specified in the order (which may be extended by the Court 
from time to time on application made in this behalf) to take such measures as 


Section 76 (contd.) 

of a private company, only a share-holder 
can be prosecuted and nominated as an 
owner. The Act does not enable a private 
company to nominate a director as an owner. 
It was only after the amendment that the 
distinction between a public company and 
a private company is removed for the pur¬ 
pose of determination of owner of mines in 
certain cases, and that all or any of the 
directors of a company whether private 
company or public company is made liable 
for any offence for which the owner of a 
mine is punishable. Likewise, the proviso to 
S. 76 also enables a company, whether pub¬ 
lic company or private company, to nominate 
its directors as owners for the purposes of 
the Mines Acts. 1952 (1975) 77 BomLR 370 
(376, 377). 

Section 77 

<1) Prosecution witnesses named as accus¬ 


ed persons in application under S. 77 can be 
examined or proving commission of offence 
but not for proving by whom it is com¬ 
mitted. 1969 LabIC 46(47, 48) : 1968 PatLJR 
468 (DB)(Pat). 


(2) Where in a case against the owner, 
igent or manager of the mine for contraven- 
ion of prohibitory order under the Act, he 
pphed u Is. 77 of that Act for impleading 
he real offender named by him and the 
:ourt had been adjourning the case only for 
he appearance of the other accused and 
iad not fixed any date for hearing the case 
igainst the owner, manager or agent of the 
nine, the application held could not be dis- 
nissed. The stage contemplated u/cl. (b) or 
he proviso to S 77 it was held was not 
■eached to warrant the order made (l»vo) * 
CantU 310(312) : ILK (1978) 2 Kant 1170. 
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may be so specified for remedying the matters in respect of which the offence 
was committed. 

(2) Where an order is made under sub-section (l), the owner, agent or 
manager of the mine, as the case may be, shall not be liable under this Act in 
respect of the continuance of the offence during the period or extended period, 
if any, but if on the expiry of such period or extended period the order of the 
Court has not been fully complied with, the owner, agent or manager, as the 
case may be. shall be deemed to have committed a further offence and shall be 
punishable with imprisonment for a term which may extend to six months, or 
with fine which may extend to one hundred rupees for every day after such 
expiry on which the order has not been complied with, or with both, 

79. Limitation of prosecutions.— No Court shall take cognizance of any 
offence under this Act, unless complaint thereof has been made— 

(i) within six months of the date on which the offence is alleged to have 
been committed, or 

(ii) within six months of the date on which the alleged commission of the 
offence came to the knowledge of the Inspector, or 

(iii) in any case where a Court of inquiry has been appointed by the 
Central Government under section 24, within six months after the date 


Section 79 


(1) Where an inspector acquires the 
knowledge of an offence for the first time as 
a result of an enquiry under S. 23 (2), the 
limitation for making a complaint regarding 
thq offence would commence from the date 
on which such knowledge is acauired irres¬ 
pective of the date of conclusion of the en¬ 
quiry. In case however, an enquiry is made 
by an Inspector not empowered to make a 
complaint, the limitation would commence 
from the date on which the report of the 
enquiry is submitted to the Inspector auth¬ 
orised to make a complaint. A 1958 Bom 243 
(244) : 1958 CriLJ 756. 


( 2 ) Limitation commences from the date 
on which commission of offence comes to 
knowledge of the Inspector — Offence came 
to knowledge of Inspector on 14th April, 1973 
after enquiry was completed — Complaint 

7,l J September. 73 was within time. 
A 1982 MadhPra 97(104) : 1982 JabLI 1562 

(3) "Hie period of limitation prescribed 

under Cl. (U) of S. 79 does not begin to run 
F the date of the notice given under 

' 1 of an accldent - Nor does it begin to 

f r° m th? date of expiry of the two 
months mentioned in that section. The reason 
W that on such a notice there is only 
°? an ac c* de nt and not the 
of ? n offence which furnishes 
w»e starting point of limitation under Cl. (ii) 

1958 Bom 243(244) : 1958 
J 58 ; (Delay in making an enquiry 

Smit^ttA 23 i 2) < !5. n , not affect the Question of 
limitation under this section.) 

(4) Limitation under section relates to fll- 

anc?nf COm « Plaint and not to taking cogni- 
offence by Court. (1965) 2 LabLJ 
805 . 3D CutLT 291 (293) (SC). 

.1®) Commission of offence on 17 - 11-1964 

cSnSt' Fir8 l ? aSs Magistrate 1 Bilaspur* 

cetvwt m, v a n o ?, en t by 55081 and wrongly re- 
52*2“ hy Collector on 15-3-1965 — Mining 

officer acting for Collector forwarding it to 

First Class Magistrate on 24 - 0-1885 - 


Magistrate taking cognizance on 26-6-1965 — 
Complaint is barred under this section. 1970 
Jab LR 172 j 1970 Cr LJ 922(926) (DB). 

(6> Period of limitation for initiating pro 
secution commences from the date on which 
the alleged commission of offence comes to 
the knowledge of the Inspector. (1962) 28 
Cut LT 195(204) : ILR (1962) Cut 279. 

(7) Knowledge of the inspector of the com¬ 
mission of the alleged offence would be 
inferred from date of receipt of application 
conveying the information, which he had no 
apparent reason to doubt'1971 All Cri R 
556(560){DB). 

(8) Where a complaint is filed and then 
sought to be amended beyond 6 months from 
the date on which the offence is alleged to 
have been committed or from the date when 
the offence came to the knowledge of the 
Inspector, the amendment cannot be deemed 
to relate back to the date of the filing of the 
original complaint, but must be judged as on 
the date of the amendment itself. Under the 
section after the lapse of the time provided 
therein, a valuable right accrues to the ac¬ 
cused viz. a right not to be prosecuted there¬ 
after and that right cannot be taken away 
by an amendment of the complaint. (1957) 
59 BomLR 1163(1164) : ILR (1958) Bom 277. 

(9) Two Directors of Company prosecuted 
for contravening Mines Rules — Proceedings 
against one dropped, as only one Director 
could be prosecuted under S. 76 — Proceed- 
ings against discharged Director cannot be 
revived after six months because of bar 
under S 79 even though on later interpreta¬ 
tion by Supreme Court all Directors could 
be prosecuted. A 1970 Pat 377(379) : 1970 Cri 
LJ 1510. 


(10) Unless documents referred to by the 
prosecution are properly proved the Court 
jannot come to a conclusion that the offence 
Is a continuing offence. It is only on Such 
proof that it can be decided whether the 
within prescribed time or not 
1973 CriLJ 1671(1572) : 1973 MPU 353 
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of the publication of the report referred to in sub-section (4) of that 

section, 

whichever is later. 

a [Explnnation.— For the purposes of this section.— 

(a) in the case of a continuing offence, the period of limitation shall be com¬ 
puted with reference to every point of time during which the offence 
continues; 

(b) where for the performance of any act time has been extended under this 
Act, the period of limitation shall be computed from the expiry of the 
extended period.] 

[a] Added by the Mines (Amendment) Act, 1959 (LXII of 195Q) S. 43 (w.e.f 
16-1-1960). 

OBJECTS AND REASONS 


Explanation.— Under the existing provision 
no prosecution can lie under the Act even if 
the contravention continues, once the period 
of six months from the date of the alleged 
offence or the date on which the alleged of¬ 
fence came to the knowledge of the Inspec¬ 
tor has expired. This is an unsatisfactory 
situation which reauires to be remedied. The 


proposed amendment seeks to provide that, 
in the case of a continuing offence a fresh 
period of limitation would begin to run from 
every moment of the time during which the 
offence continues and where time has been 
extended for the performance of any act, the 
period of limitation shall be computed from 
the expiry of the extended period.—S.O.R. 


80. Cognizance of offences.— No Court inferior to that of a Presidency 
Magistrate or Magistrate of the first class shall try any offence under this Act 
which is alleged to have been committed by any owner, agent or manager of a 
mine or ,any offence which is by this Act made punishable with imprisonment. 


a [80-A. Special provision regarding fine.— Notwithstanding anything con¬ 
tained in section 32 of the Code of Criminal Procedure. 1898, it shall be lawful 
for a Presidency Magistrate or a Magistrate of the first class to pass a sen¬ 
tence of fine exceeding two thousand rupees authorised by this Act on any 
person convicted of an offence thereunder.] 

[aj Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), section 44 (w.e.f. 

16-1-1960). 


81. Reference to Mining Board or Committee in lieu of prosecution in 
certain cases.— (1) If the Court trying any qase instituted at the instance of the 
Chief Inspector or of the District Magistrate or of an Inspector under this Act 
is of opinion that the case is one which should, in lieu of a prosecution, be refer¬ 
red to a Mining Board or a Committee it may stay the criminal proceedings, 
and report the matter to the Central Government with a view to such refer¬ 
ence being made. 


Section 79 (contd.) 

(11) Complaint presented on 7-9-1973 but 
returned with endorsement to file copies 
along with it — Complaint represented on 
15-9-1973 — Held, that the complaint was 
presented on 7-9-1973 and S. 201, Cr. P. C. 
did not apply A 1982 MadhPra 97(102) : 
1982 JabLJ 156 (FB). 

(12) Rule of six months’ limitation pro¬ 
vided in S. 79 is absolute and cannot admit 
of exceptions imported from general lavv of 
limitation. Thus, the filing of a complaint 
within limitation in a Court haying no 
territorial jurisdiction cannot save limitation 
for its representation after lapse of time in 
a competent Court. 1973 CriLJ 549(550, 551): 
(1972) 2. M V sLJ 270. 

(13) Where by order under Regn. 105 (4) 
of Coal Mines Regulations 1957 the Director 
General of Mines directed a coal mine owner 
to pack solid all the galleries in a seam 
beneath and within 15 metres of a road 
within three months of the date of issue of 
order, but the mine owner failed to comply 


with the said direction, in prosecution for 
offence under S. 72-A it was held that the 
offence was continuing one and the period 
of six months must be computed with refer¬ 
ence to every point of time during the con- 
tinuance of such offence. 1975 CriLJ 1230 
(1231) : 1975 BBCJ 260 (Pat). 


(14) Question of limitation under S. 79 (h) 
Mines Act — It is a mixed question of 
ct and law — Question not raised in courts 
■low — No material on record to hold that 
lowledge of Inspector was beyond six 
onths of institution of complaint — Such 
lestion cannot be raised for the first time 
revision. 1975 CriLJ 1230 : 1975 BBCJ 2o0 
'a tv 


15) Receiver appointed to Colliery — 
nager not appointed as required under 
.7 — Complaint filed against Receiver for 
nee under S. 69 without leave of Court 
Ich appointed him — Taking c°gmzance 
offence held was not illegal. 1977 CriU 
2(1415) : 1977 BBCJ (HC) 415 (Pat). 
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(2) On receipt of a report under sub-section (1), the Central Government 
may refer the case to a Mining Board or a Committee, or may direct the 
Court to proceed with the trial. 

CHAPTER X 


MISCELLANEOUS 

82. Decision of question whether a mine is under this Act.— If any ques¬ 
tion arises as to whether any excavation or working a [or premises in or ad¬ 
jacent to and belonging to a mine, on which any process ancillary to the 
getting, dressing or preparation for sale of minerals or of coke is being carri¬ 
ed on] is a^mne within the me.aning of this Act, the Central Government may 
decide the question, and a certificate signed by ,a Secretary to the Central 
Government shall be conclusive on the point. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXlI of 1959), sec. 45 (w.e.f. 
16-1-1960). 

83. Power to exempt from operation of Act.— a [(I)] The Central Gov¬ 
ernment may, by notification 11 in the Official Gazette, exempt either absolute¬ 
ly or subject to ,any specified conditions any local area or any mine or group 
or class of mines or any part of a mine or any class of persons from the 
operation of all or any of the provisions of this Act: 

Provided that no local area or mine or group or class of mines sliall be 
exempted from the provisions of section 45 unless it is also exempted from 
the operation of all the other provisions of this Act. 

c [(2) The Central Government may, by general or special order and sub¬ 
ject to such restrictions as it may think fit to impose, authorise 1 * the Chief 
Inspector or any other authority to exempt, subject to any specified condi¬ 
tions, any mine or part thereof from the operation of any of the provisions 
of the regulations or rules under this Act if the Chief Inspector or such auth¬ 
ority is of opinion that the conditions in any mine or part thereof are such as to 
render compliance with such provision unnecessary or impracticable.] 

[a] Section 83 was renumbered as sub-section (1) thereof, by the Mines (Amend¬ 
ment) Act, 1959 (LXII of 1959), section 46 (16-1-1960). 

[b] See notfn., No. S.R.O. 1935, dated 9-8-1952, in Gaz. of India, 1952 Pt. II, sec¬ 
tion 3, p. 1231, S.O. 3699 dated 22-11-1965, in Gaz. of India, 27-11-1965, Pt. II. 
section 3 (ii). p. 3369, S.O. 3241 dated 24-10-1966 in Gaz. of India, 29-10-1966, 
Pt. II, section 3 (ii), p. 2979, S.O. 3361 dated 29-10-1966, in Gaz. of India, 5-11- 
1966, Pt. II. section 3 (ii), p. 3077, S.O. 4301 dated 17-10-1969, in Gaz. of India, 
25-10-1969, Pt. 11, section 3 (ii), p. 4624. 

[c] Inserted by Act LXII of 1959 section 46 (16-1-1960). 

[d] See notfn. No. S.O. 2564 dated 13-10-1960 published in Gaz of India, 22-10-1960 
Pt. II, 3 (ii), p. 3145. 

84. Power to alter or rescind orders.— The Central Government may 
reverse or modify any order passed under this Act. 

* A PP Iicati °n of Act to mines belonging to Government.— This Act 
shall [also] apply to mines belonging to the Government 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959) section 47 (w.e.f. 


P vop a | 8 n 5A ' Persons required to give notice, etc., legally bound to do so.— 
ery person required to give any notice or to furnish any information to any 


Section 82 

(1) A certificate was issued by the Central 

SSTSSSf under S 82 of the Act declaring 
.S*L°"l*™ 1 Electrical and Mechanical Work¬ 
shop, Korba belonging to the National Coal 
Development Corporation as a Mine within 
the meaning of the said Act. Application 
under S. 26 (2) of the Bihar Shops and Esta¬ 


blishments Act by the employees of the 
workshop challenging their dismissal, held, 
was not maintainable In view of S. 4 of the 
* Establishments Act. as u/s. 8C of 
the Mines Act such a certificate was condu- 
wat questl0 . n whether the workshop 

<DB)(Pat? ° r 78 LaWC 1791 ( 1792 ) 
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authority under this Act shall be legally bound to do so within the meaning of 
section 176 ol the Indian Penal Code.] ° 

[a] Inserted by the Mines (Amendment) Act, 1959 (LX1I of 1959), section 48 (w e f 
16-1-1960). 

86. Application of certain provisions of Act 63 of 1948 to mines.— The 
Central Government may, by notification" in the Official Gazette, direct that 
the provisions of Chapters III and IV of the Factories Act, 1948 shall, subject 
to such exceptions and restrictions as may be specified in the notification, ap¬ 
ply to all mines and the precincts thereof. 

(a] For such notification, see SO 1188, in Gaz. of Ind., 1964, Pt. II section 3 (ii) 
page 1412. 

87. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding whatever shall lie against any person for anything 
which is in good faith done or intended to be done under this Act. 

88. Repeal of Act IV of 1923.— [Repealed by the Repealing and Amend¬ 
ing Act, 1957 (XXXVI of 1957), section 2 and Sch. I.] 


[THE] MINES AND MINERALS (REGULATION AND 
DEVELOPMENT) ACT, 1957 
(ACT NO. 67 OF 1957) 

[The text of the Act printed here is as on 15-11-1983.] 

CONTENTS 


PRELIMINARY 

SECTIONS 

1. Short title, extent and commencement. 

2. Declaration as to expediency of Union 

Control. 

3. Definitions. 

GENERAL RESTRICTIONS ON UNDER¬ 
TAKING PROSPECTING AND MINING 
OPERATIONS 

4. Prospecting or mining operations to be 

under licence or lease. 

4A. Termination of mining leases. 

5. Restrictions on the grant of prospecting 

licences or mining leases. 

6. Maximum area for which a prospecting 

licence or mining lease may be grant¬ 
ed. 

7. Periods for which prospecting licences 

may be granted or renewed. 

8. Periods for. which mining leases may be 

granted or renewed. 

9. Royalties in respect of mining leases. 

9A. Dead rent to be paid bv the lessee. 


Section 87 

(1) The section bars suits, prosecutions or 
ther legal proceedings against any person 
or anything which is in good faith done or 
.tended to be done under ^he Act Ass urn 
ng that the section protects not only acts 
lift also omissions, it would only be avail- 
bie for acts done in compliance with the 
irovisions of the Act or the rules Or regula- 
ions made thereunder Acts or ^iss'ons 
vhich amount to contravention of the.prov 
ions of the said Act or rules or regulation 
nade thereunder do not qualify for protec 


PROCEDURE FOR OBTAINING PROSPECT¬ 
ING LICENCFS OR MINING LEASES IN 
RESPECT OF LAND IN WHICH THE 
MINERALS VEST IN THE GOVERN¬ 
MENT 

10. Application for prospecting licences or 
mining leases. 

11 Preferential right of certain persons. 

12. Registeis of prospecting licences and 

mining leases. 

RULES FOR REGULATING THE GRANT OF 
PROSPECTING LICENCES AND MINING 

LEASES 

13. Power of Central Government to make 

rules In respect of minerals. 

13A. Power of Central Government to make 
rules for the grant of prospecting licen¬ 
ces or mining leases in respect °f terrl ; 
torial waters or continental Shelf or 

India. t 

14. Sections 4 to 13 not to apply to minor 

minerals , . . 

15. Power of State Governments to make 

rules in respect of minor minerals. 

1C Power to modify mining leases granted 
before 25th October. 1949. 


i under the section. 1974 LabIC 934 (943): 
4 MPLJ 64. 

Section 88 

n Though Mines Act (1923) 
iled by S. 88 of 1952 Act. the Mincs Cre 
Rules (1946), framed under S 30 (bb) 
1923 Act survive repeal ■of thrit Ac. 
1961 SC 1543(1545) : 1961 < 2 > 713. 

2) Though Coal Mines Regulations (192«1 

^ % rt °then?of S they are^Vp^led 

ILJ 1. 
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SPECIAL POWERS OF CENTRAL GOVERN¬ 
MENT TO UNDERTAKE PROSPECTING OR 
SSnING OPERATIONS IN CERTAIN CASES 

SECTIONS 0 2 f ^ 

17 Special powers of Central Government 
to undertake prospecting or mining 
operations in certain lands. 
DEVELOPMENT OF MINERALS 

18. Mineral development. 

18A. Power to authorise Geological Survey 
of India etc., to make investigation. 

MISCELLANEOUS 

19. Prospecting licences and mining leases 

to be void if in contravention of Act. 

20. Act and rules to apply to all renewals 

of prospecting licences and mining 
leases. 

21. Penalties. 

22. Cognizance of offences. 

23. Offences by companies. 

23A. Compounding of offences. 


24. Power of entry and inspection. 

25. Recovery of certain sums as arrears of 

land revenue. 

26. Delegation of powers. 

27. Protection of action taken in good faith. 
2$. Rules and notifications to be laid before 

Parliament and certain rules to be ap¬ 
proved by Parliament. 

29. Existing rules to continue. 

30. Power of revision of Central Govern¬ 

ment. 

30A. Snecia! provisions relating to mining 
leases for coal granted before 25th 
October. 1949. 

31. Relaxation of rules in special cases. 

32 fRepealed.1 

33. Valida* : on of certain acts and indemnity. 
FIRST SCHEDULE 
SECOND SCHEDULE 
THIRD SCHEDULE 


STATEMENT OF OBJECTS AND REASONS 


The differentiation made between petro¬ 
leum and other minerals in items 53 and 54 
of the Union List has rendered separate en¬ 
actments for the two necessary. The pre¬ 
sent Bill deals only with minerals other than 
petroleum. At present both are dealt with 
under the Mines and Mineral (Regulation 
and Development) Act. 1948 (53 of 1948). 

Opportunity has been taken of putting for¬ 
ward this legislation to make some necessary 
changes in the provisions of the existing Act 
dictated by experience. These changes refer 
to— 

(i) the prescription of a maximum limit of 

50 square miles for a prospecting 
licence fClause 6 (1)1; 

(ii) the grant of a second renewal to the 
holder of a minnig lease for iron ore 
and bauxite under certain circumstan¬ 
ces fClause 8 (2)1; 

(iii) the authorisation of the Central Gov¬ 
ernment to undertake prospecting and 
mining operations in any land after 
prior consultation with the State Gov¬ 
ernment T Clause 161; 

(iv) the promulgation of rules for the bene- 

flciation of low grade ores [Clause 17 
(2) (c)l; 

(v) the recovery of royalty, dead rent and 
other sums due to Government in the 
same manner as arrears of land revenue 
[Clause 241; and 

(vi) the delegation of certain powers to State 
Governments and by State Govern¬ 
ments to their subordinate authorities 
TClause 251. 

A number of provisions hitherto dealt with 
under the rule making powers of the Cen¬ 
tal Government have been transferred to the 
Act in order to restrict the scope of subsi¬ 
diary legislation. These provisions are:- 

(i) no concession shall be granted to a per¬ 
son not in possession of a certificate 
of approval TClause 5 (1)1; 

(Ii) the maximum period for which a pros¬ 
pecting licence or a mining lease may 
granted [Clau ses 7 and 81; 

w A”»in the citations 
<[Vol. 25] 4 A. M. 43 


(iii) the power to prescribe rates of royalty 
for various minerals [Clause 9 and 
Schedu’e III; 

(iv) applications for prospecting licences and 

mining leases to be made in prescribed 
forms [Clause 10 (1)1; 

(v) the priorities to be observed in the 
grant , of prospecting licences and min¬ 
ing leases TClause 11 (2)1; and 

(vi) the power to make ru'es for regulat ng 
the grant of mineral concessions 
T Clause 131. 

—Gaz. of India. 29-7-1957. Pt. II. S. 2. Ext, 
p. 392. 

Amending Act 15 of 1958:— In view of its 
importance as basic fuel and the position it 
occupies in the country’s economy, coal has 
always been treated differently from other 
minerals. It is in recognition of this that no 
rules have been framed so far under section 
7 of the Mines and Minerals (Regulation and 
Development) Act. 1948. in regard to modifi¬ 
cation of the terms and conditions of mining 
leases for coal granted before the commence¬ 
ment of that Act. though other minerals have 
been covered. 

2. The Mines and Minerals (Regulation and 
Development) Act. 1957 (67 of 1957). which 
replaces the Act of 1948. however, specifical¬ 
ly e * tends ra * e royalty prescribed in 
the Second Schedule to mining leases grant¬ 
ed before the 25th October, 1949. in respect 
of coal also and makes it obligatory for the 
other terms and conditions of such leases to 
be brought into conformity with the provi¬ 
sions of the Act and the rules made under 
sections 13 and 18. It is considered that 
these changes will have numerous undesir- 
abe consequences. The areas covered by 
Uiese mining leases are principally in West 
Bengal and Bihar and they account for as 
much as 80 per cent, of the total coal pro- 
In the country. The royalties paid 
on this coal vary over a wide range but are 
SCT 1 * ***the rate per ton pres- 

u2nw, n , the Secon <? Schedule. A sudden and 
uniform increase of these royalties is likely 

to have an uns ettling effect on the industry 
stands for AIR ~ ' ' 
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and may retard the nrojramme of coai pro¬ 
duction under the Second Five Year Plan 

The same adverse effect would be felt by a 
sudden modification of the other terms and 
conditions. 

3. The object of the present Bill is ac¬ 
cordingly to exempt mining leases for roal 
granted before ‘he 25th October. 1949. from 
the operation of sub-section (1) of section 9 
and sub-section (li of section 16 of the Act, 
with powers to Government to extend these 
provisions to such leases at a future dale 
subject to such exceptions and modificat'ons 
as may be considered necessary.— See Gar* of 
India. 28-5-1958. Pt II. S. 2. Ext. p. 507. 

Amending Act 56 of 1972:— Over fourteen 
years have elapsed since the Mines and 
Mineral* (Regulation and Development) Act. 
1957 came into force. In course of these 
years, large strides have been made in the 
development of mines and minerals in trie 
country. The production tasks before the 
nation in the fields of steel, non-ferrous 
metals, fertilizers, chemicals, power genera¬ 
tion etc. call for measures for systematic and 
massive utilisation of the natural resources 
of the country. 

2. The Mineral Advisory Board has from 
time to time reviewed the working of the 
Mines and Minerals (Regulation and Deve¬ 
lopment) Act. 1957 and made recommenda- 
tons for amending some of the existing pro¬ 
visions and the introduction of new provi¬ 
sions covering certain areas not so far dealt 
with in the Act. These recommendations 
coyer the following principal points:— 

(i) imposition of a ceiling on individual 

holding* of prospecting licences and 
mining leases; 

(ii) imposition of a specific obligation on 
holders of mining leases in respect of 


payment of royalty for minerals re¬ 
moved by their agents, sub-levees, or 
employees; 

(iii) provision of a statutory basis for calcu¬ 
lation of dead rent: 

(iv) introduction of regulations governing 
mineral concessions in respect of 
minerals underlying the ocean within 
the territorial waters or the continental 
shelf of India: 

(v) application of Minor Mineral Rules to 
quarry leases; 

(vi) provision for modification of m-’ning 
leases granted by former landlords be¬ 
fore the vesting of their estates under 
T and reform enactments: 

(vii) enhancement of penalties for infringe¬ 
ment of Mineral Concession Rules and 
compounding of offences; 

(viii) assumption of power by Government 
to authorise investigation for minerals 
in lands in respect of which the 
minerals vest in private persons; 

(ix) assumption of power by Government to 
authorise investigation for minerals in 
lands already held under prospecting 
licence or mining lease; and 

(x) creation of a first charge on the assets 
of the holder of a mineral concession 
on account of mining dues. 

3. The conference of State Government 
Ministers of Mining and Geology held on the 
27th July. 1972. further recommended that in 
the interests of mineral development. Gov¬ 
ernment should assume powers for termina¬ 
tion of an existing mining lease so as to en¬ 
able mineral development of that area by 
a Government company or corporation own¬ 
ed or controlled by Government.—Gaz. of 
India. 21-8-1972. Pt. Ii. S. 2, Ext., p. 828. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts 15 of 1958. 56 of 1972. 

\ —Amended by G.S.R. 191. dated 15 2-1960: GSR. 1263. dated 29-6-1968. 175 (E) of 
1975. GSR. 321 (E>, dated 12-6-1978, GSR 2 (E), dated 1-1-1979, GSR. 67 (E), 
dated 13-2-1979. G S R 63 (E). dated 12-2-1981. G.S.R. 449 (E), dated 23-7-1981. 
—Extended by Regns. 12 of 1962: 6 and 7 of 1963. 

—Repealed in part by Act 58 of 1960. 

COGNATE ACTS AND PROVISIONS 

1. Coal Bearing Areas (Acquisition and Development) Act, 20 of 1957. 

2. Mines Act. 35 of 1952. 

3. Oilfields (Regulation and Development) Act. 53 of 1948. 

4. Mysore Forest Act, Mysore Act 5 of 1964. S. 116. 

[THE] MTNES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT. 1957 
(ACT NO. 67 OF 1957) a 

(28th December. 1957.) 


An Act to provide for the reflation of mines and the development of min- 
erals under the control of the Union. 

BE it enacted by Parliament in the Eighth Year of the Republic of India 


as follows :— .. 

Tal For Statement of Objects and Reasons, see Gaz. of India. 1957. Ex>ra„ 

S. 2. p. 392; and for Report of the Joint Committee, see ibid, p sw/. 


Preamble 

0) Bv passing of the Mines 
(Regulation and Development) 


19571 or the 

and Minerals provisions of 

Act (67 of trict Boards 


Central Act (33 of 194R1 the 
Ss 78 and 79 of Madras Dis- 
Act 04 of 1920) do not stand 
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[The] Mines and Minerals (R. & D.) Act, 1957 

PRELIMINARY 

1. Short title, extent and commencement.— (1) This Act may be cabled 
THE MINES AND MINERALS (REGULATION AND DEVELOPMENTj ACT, 

1957. 

(2) It extends 3 to the whole of India. 

(3) It shall come into force on such date b as the Central Government 
may, by notification in the Official Gazette, appoint. 

[a] The Act has now been extended to the Union Territories of (1) Goa. Daman 

and Diu by Regn. 12 of 1962 <1-10 1963 and 15-1-1966): (2) Dadra and Nagar 
Haveli by Regn. 6 of 1963 (1*7-1955* and (31 Pondicherry by Regn. 7 of 1953 
(1-10-3963). Enforced in State of Sikkim on 7-1-1980—See G-S.R. 2 (E), did. 
5-1-1980. published in Gaz. of India. 5-1-1980, Pt. II, S. 3 (i). Ext, p. 4. 

[b] The Act came into force on 1 6-1958. see Notfn. No. G.S.R. 432, D/- 29-5-1958 
published in Gaz. of India, 1958, Extra., Pt. II, S. 3 (i), p. 225. 

2. Declaration as to expediency of Union controL—It is hereby declared 
that it is expedient in the public interest that the Union should take under 
its control the regulation of mines and the development of minerals to the 
extent hereinafter provided. 


Preamble (contd.) 

repealed. There is no question of over¬ 
lapping between the two A 1965 SC 177(180). 

(2) Application under Mineral Concession 
Rules, 1949 to State Government for grant 
of mining lease not disposed of within statu¬ 
tory period deemed to be rejected' — Re¬ 
view to Central Government rejected — 
Order of Central Government is final and 
cannot be challenged in writ petition before 
High Court. ILR (1960) Cut 673 (683) (Orissa). 

(3) Constitutional validity — As the Act 
fells fairly and squarely within the ambit 
of Entry 54 in List I, the Act cannot be said 
to be ultra vires the Constitution A 1972 
Orissa 68(71) : ILR (1971) Cut 732. (Over¬ 
ruled on another point in A 1976 SC 2591.) 

(4) The Haryana Minerals (Vesting of 
Rights) Act. 1973, is valid, as it is not. in any 
way, repugnant to the provisions of the 
Mines and Minerals (Regulation and Deve¬ 
lopment) Act 1957, made by Parliament. 
There was no conflict between the State and 
the Union Governments on the policy under¬ 
lying the Act, ownership right could, there¬ 
fore, be validly acquired by the Haryana 
Government under the Haryana Act A 1976 
SC 1654(1669). 

Section 1 

(1) Mines and Minerals (Regulation and 
Development) Act (LXVII of 1957), S l (2), 
2nd Proviso added by Bihar Land Reforms 
(Amendment) Act, 1964 (Bihar Act IV of 
1965) is invalid. A 191% SC 1436(1444. 1446) : 
0970) I SCJ 913. 

(2) Mines and Minerals (Regulation and 
Development) Act (LXVH of 1957) S. 1 (2), 
tod sub-rule of Rule 20 added by notifica¬ 
tion on 10th December 1964 to Bihar Mine¬ 
ral Concession Rules (1964) is invalid A 1970 
SC 1436(1446), 

Section 2 


Cl) Ortoa Mining Areas Developm 
food Ad (27 of 1952) is superseded by Mi 
and Minerals (Regulation and Developm 
Act (1997) — Notice of demand under ~ 


Act for fees accruing prior to 1st June. 1958, 
is however valid and amount can be re¬ 
covered notwithstanding disappearance of 
Orissa Act. A 1964 SC 1284(1294). (A 1962 
Orissa 24, Reversed) 


(2) The declaration contemplated by 
Entry 54 of the Union List of the Constitu¬ 
tion is contained in S. 2 of Act 67 of 1957 
and the Central Government is given «on- 
trol as to regulation of mines and minerals 
development to the extent provided in the 
Act. A 1970 SC 1436(1443). 

(3) By the declaration in S 2 and by the 
enactment of S. 15 the whole of the field 
relating to minor minerals came within the 
jurisdiction of Parliament and no scope was 
left for the Bihar Legislature for the enact¬ 
ment of S 10 (2) Proviso (2) of the Bihar 
Land Reforms Act. The Second Proviso was, 
therefore, ultra vires The pith and substance 
of the amendment fell within Entry 23 of 
the State List which was subiect to Entry 54 
of the Union List A 1970 SC 1436(1444. 1445). 
((1961) 2 SCR 537 and (1964) 4 SCR 461, Ap¬ 
plied. A 1968 Pat 50, Reversed.) 

(4) Executive authority of State has ad¬ 
ministrative power to decide upon policy of 
exploitation and development A 1968 Madh 
Pra 17(20) : 1967 MPLJ 728. 


(5) Notification of the Central Government 
fixing rate of royalty does not affect power 
of State Government to grant remission in 
rate of royalty after the date of notification 
— Having granted the remission, the State 
Government cannot, however, subsequently 
rescind the remission in the rate of royalty. 
A 1967 MadhPra 184(193) : 1967 MPLJ 202. 

(6) The provisions of the Central Act, show 
that subject to the overall supervision of the 
Central Government, the State Government 
has a sphere of its own powers and can take 
legally specified actions under the Central Act 
and rules made thereunder. Thus, the whole 
fleid of contract and regulation under the 
provisions of the Central Act cannot be said 
to be reserved for the Central Government 
Hence, Haryana Minerals (Vesting of Rights) 
Act, 1973 is valid, as it fe taw 
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Section 2 (contd.) 

gnant to the provisions of the Mines and 
Minerals (Regulation and Development) Act 
1957 made by Parliament. A 1976 SC 1654 
(1657, l669) # (A 1975 Punj 102, Reversed) 

(7) Property tax provided under S. 69 (d), 
M P. Nagar Tatha Gram Nivesh Adhi- 
niyam (23 of 1973), on lands and buildings 
— Power conferred by Legislature on Special 
Area Development authorities to impose tax 
on lands and buildings is not in conflict with 
the power conferred by the Coal Mines 
Nationalisation Act on the Union Govern¬ 
ment to regulate the Coal Mines — The 
paramount purpose behind the declaration 
under S. 2 of the Mines and Minerals Act, 
1957 is not defeated by the legitimate exer¬ 
cise of taxing power under S. 69 (d) — State 
Legislature is, therefore, competent to grant 
such power. A 1982 SC 697(708). (A 1976 SC 
1954. Foil.) 


(81 Petitioner who was manufacturing 
bricks bv using ordinary earth was asked 
to take lease in respect of such earth 
by the State Government — 'Brick earth* has 
been defined as a minor mineral by the 
Central Government — Declaration under 
S 2 of the Act by Central Government — 
Central Government is competent to deal 
with the 'brick earth* for the purpose of 
regulation and development of such minor 
mineral and the State Government under the 
delegated authority was competent to enact 
the West Bengal Minor Mineral Rules 1973 
and ask the petitioner to take lease of the 
brick earth u*ed by him. (1979) 83 CalWN 
155(162) : (1979) 1 CalLJ 23. 

(9) W B. Land Reforms Act (10 of 1956). 
S. 4 (2-A) (b) is ultra vires — Although the 
State Legislature might have been com- 
pc tent to prohibit a raiyat from excavating 
or using earth or c’ay for brick making it 
cannot provide for terms and conditions for 
printing of permission for excavation of 
brick earth by raiyat. After the declaration 
of the Central Government under S. 2 of the 
Mines and Minerals (Regulation and Deve¬ 
lopment) Act. 1957 the entire field relating to 
nrnes and minerals came to be occupied by 
the Parliament. The State Govt, can only 
frame rules but can no longer enact a law 
relating to minor minerals. A 1975 Lai 
(63) : (1974) Cal HC (N) 139. 


(10) Declaration under — Application for 
newal of Vase — Deemed reiection thereof 
; not considered within the stipulated period 
. Revision — Central Government allowing 
•vision remanding application for renewal 
i be decided on merits - Renewal granted 
/ State Government and matter put for 
aoroval before Central Government — 
rHer refusing to grant approval is valid — 
arious sections of the Act including s. l 
iow that Parliament intended to have ulti- 
late control with the Centra' f^ernmerrt. 

1982 Cal 400(404, 407) : (1982) 86 CalWN 


11 ) Taking over of company under Sec- 
3 (1) of g Kerala Relief Undertakings Act 
2 which is engaged in business of 


mining of China clay a minor mineral, and 
supply of purified clay — Takingover is not 
invalid in view of declaration in S. 2 of the 
Mines and Minerals Act as in respect of 
minor minerals’ which includes china clay 
also, the regulation is entrusted to the State 
Government and there is no conflicting 
competence between the Union and the State 
in respect of minor minerals. AIR 1983 Ker 
225(232, 233KDB). 


(12) By enacting the Mines & Mineral 
Development Act the Parliament has made 
the declaration as provided in Entry 54 of 
List I of the Seventh Schedule to the Con¬ 
stitution and has assumed Legislative com¬ 
petence over matters dealt with in the Cen¬ 
tral Act. Hence, the State Legislature lost 
its legislative power under Entries 23 and 50 
of List II to the extent indicated by the 
Central Act. Therefore, notification under 
S. 143 of Mysore Village Panchayats and 
Local Boards Act (10 of 1959) imposing 
licence fee on mining manganese or iron ore 
is, to the extent it levies tax on mining of 
manganese and iron ore is quashed as ultra 
viies. A 1972 Mys 299(306) : (1972) 2 MysLJ 
362 (DB). 


(13) Declaration under — Section 4 of the 
Orissa Cess Act 1962 imposing tax on land 
— State Legislature is competent to impose 
the cess — Tax is directly imposed on the 
land and has no connection with raising of 
ores mining operations — Tax is on land 
itself and is not outside the scope of Entry 49 
of List II — Mines and Minerals (Regulation 
and Development) Act 1957 (which is the 
Central Act) and the State Act, cover alto¬ 
gether different fields and there is no con¬ 
flict between the two Acts. 1980 TaxLR 
(NOC) 140 : (1980) 50 CutLT 34 (DB). 


(14) The Orissa Cess Act, 1962 in so far as 
t purported to levy cess on lands held tor 
ferrying on mining operations is valid, me 
'arious provisions contained in Mines ana 
Minerals Act 1957 indicate that tiie Parlia- 
nent while making the declaration in S. 2 
,as not taken under its control the field or 
axation and no provision of the Act provides 
or levy of tax. From the provision for pay¬ 
ment of royalty in the Central Act, it cannot 
ie said that royalty is tax The Centra 1 Act 
herefore. did not denude the State legislature 
f its power to impose cess. The Orissa Cess 
Vet is. therefore, not unconstitutional. A 
?.10 t (19831 55 Cut LT 364 (FB). 


15) Bengal Cess Act (9 of 1880) and M ne 
; (Regulation and Development) Act 194H 
Cess levied under Bengal Cess Act. is a 
and not tax and the payment of cess is 
de primarilv in the public interest — 

s not fall within Entrv 23 1[I of °Ihd?a 

enth Schedule of the Government of IndJ 

saws a Jr 

« EES 

* in rpcnprt of mines and auarnes. 
scLR 1629 : 1972 BUR 551(561, 502). 
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3. Definitions.—In this Act, unless the context otherwise requires,— 

(a) "minerals” includes all minerals except mineral oils; 

(b) "mineral oils” includes natural gas and petroleum; 

(c) "mining lease” means a lease granted for the purpose of undertaking 
mining operations, and includes a sub-lease granted for such purpose; 

(d) "mining operations” means any operations undertaken for the purpose 
of winning any mineral; 

(e) "minor minerals" means building stones, gravel, ordinary clay, ordinary 
sand other than sand used for prescribed purposes, and any other min¬ 
eral which the Central Government may, by notification 8 in the Of¬ 
ficial Gazette, declare to be a minor mineral; 

[a]For declaration of boulder, shingle, chalcedony pebbles used for ball mill pur¬ 
poses only, limeshell, kankar and limestone used in kilns for manufacture of 
lime, etc., see G.S.R. 436, dated 1-6-1958 published in Gaz. of India, 1958, 
Extra., Pt II, S. 3 (i), page 229/1, as am. by G.S.R. 1199 of 1960, dated 12-9- 
1961. 


Section 3 (a) 

(1) ’Mineral’ — Brick-earth is a mineral — 
Hence Central Government can declare it as 
a minor mineral. (19741 78 CalWN 236(242, 
248) : (1974) 1 Cal HC (N) 3. 

Section 3 (c) 

(1) The term "lease” occurring in the defini¬ 
tion of “mining lease” given in S. 3 (c) is not 
used in the narrow technical sense in which 
it is defined in S. 105 of Transfer of Property 
Act. But a settlement of the character of a 
mining lease is everywhere in India regard¬ 
ed as “lease”. A mining lease therefore may 
not meticulously or strictly satisfy in all cases, 
all the characteristics of a ’lease’ as defined 
in the Transfer of Property Act A 1979 SC 
1669(1674). 

.,(2) Definition of ‘Mining Lease’ in Rule 3 
fl) of Mineral Concession Rules (1949) does 
not cover all purposes mentioned in Section 3 
(d). A 1967 SC 964(967). 

b lease includes sub-lease A 1971 

?> : 1970 BLJR 1174 (FB) •* (1969) 
73 CalWN 572(590) : ILR (1967) 2 Cal 450. 

Section 3 (d) 

(1) It cannot be said that ’earth’ and 'clay’ 
are interchangeable expressions or that ordi¬ 
nary earth is a minor mineral or that the 
digging up of ordinary earth is necessarily a 
mining operation. A 1969 Cal 281(284). 

. (2) T* 1 ® definition of Mines and Minerals 
includes ordinary sand but the removal of 

hip Q i S V«ij nd sandy soil from agricul- 
tural fields cannot be regarded as a 

mining operation or extraction within the 

meaning of the Act. The provisions of Sec- 

lW^-2 to j 3 d ,° , not ap P ly prospecting 

acaices and mining leases in respect of minor 

minerals. A 1977 NOC 127 : 80 CalWN 991. 

(3) Winning — Meaning of — In popular 
Z lnaing a mineral means getting or 
extracting it from mine. A 1967 SC 887(892). 

ttoi? £^ e i by Government for collec- 
— p£ f JS^f Da tf icl if s deposited in river bed 
-J^ess u collection is a mining operation— 
Expression ‘winning” in the definition of min- 
hmrt « ra o “ If specious enough to compre- 
every activity by which the mineral is 
extracted or obtained from the earth inespec- 


tive of whether such activity is carried out 
on the surface or in the bowels of the earth, 
winning does not necessarily need extracting 
a mineral by excavating earth or soil, it 
means also collection of mineral from the 
surface of the earth. A 1983 Cal 253(262* 
263). 

(5) Mines Act (1952), Ss. 2 (1) (J) and 2 (1) 

(KK) — River in flood depositing sand gra¬ 
vel, Bajri, Kankar etc. on adjoining fields 
— Owners of fields selling such deposits in 
order to clear their fields for cultivation — 
Removal of such stuff does not amount to 
mining operation under S. 2 (1) (l) or to 

“open cast working” under S. 2 (1) (KK) of 
the Mines Act — The deposits so brought by 
floods do not get embedded in soil and re¬ 
moval is not excavation. 1973 PunjLJ 725 
(726. 727) (L3). 

(6) Processes like crushing, sluicing are not 

covered by the word 'mining* nor does the 
’winning’ of mineral includes such a process. 
The process of obtaining asbestos fibre, 
therefore, does not amount to mining opera¬ 
tion within the meaning of S. 3 (d) of the 
Act but amounts to manufacture so as to at¬ 
tract excise duty. 1980 ELT 735(740, 751) 

(DB) (Delhi). 

(7) 'Obtaining minerals’ — Word 'obtain* 

would include processes covered by ex pres- 

L\ ng ’’ ,work ‘ n g\ ’getting 1 , etc. A 1967 
SC 964(967). 

Section 3 (e) 

(1) Section 3 (e) is not unconstitutional on 
the ground of excessive delegation. A 1972 

356(368. 369) : ILR (1971) 2 Punj 314 

< FB > * G974) 78 CalWN 236(242) : (1974) 1 
i-ai hl (N) 3. 

(2) None of the Items in the List of the 
Constitution is to be read in a narrow sense 
and each general word should be held to 

e uf u t0 , ancill ary or subsidiary matters 
wmcn can fairly and reasonably be said to 

x p^P^bended in it and hence it cannot be 
s . 3 (e) extends beyond the field 
authorised by Sch VII, List I, Entry 54 of 

0™?“pu U „f3 n u PUnJ 356(36,1 :ILR 

(3) “Mineral” — Meaning of — Brick earth 

wtenl I to e nnt«f7<P enb '. al I GovGrnment is com ‘ 
pejem to notify it as 'minor minerAl 11 a 

SC 1587(1588. 1589) : 1978 UJ(!c) ^(A 
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in G ^ 1 of 6 beCQ 33 3 mineral-see G.SJL lOtl, puhfchod 

household uten5' VT' ^ S 6 ‘ 3 (l) ' * 1249 ’ st °"« «*> for making 
household utensils so dedared-See GSR 642. Gaz. of India, II-6-I96Q PL II 

ifr J? i- P 8?0 '. Md sandstone when used for purposes of build- 

r S R ^ rOS / m l tal and h0U5eh0ld Tensas as minor mmerals-See 

, 5 ' 3 1965 ' Pt n - S 3 «>• P- 405; Saltpetre so declar¬ 
ed, see G.S.R. 124, Gaz of India, 21-1-1967, Pt. II, S. 3 (i), p. 156. 

OBJECTS AND REASONS 


The Committee fee! that sand used for in¬ 
dustrial purposes particularly in the manu- 
fac'ure of glass should not be treated as a 
mi n .or mineral. It is not possible to define 
this kind of sand in technical and scientific 


,*^ le Committee therefore consider 
that rules may describe «mch sand with re¬ 
ference to the purpose for which it mav be 
used—J. C.R. 


(f) "prescribed” means prescribed by rules made under this Act; 

(g) 'prospecting licence” means a licence granted for the purpose of under¬ 
taking prospecting operations; 

(h) prospecting operations” means any operations undertaken for the pur¬ 
pose of exploring, locating or proving mineral deposits; and 

(i) the expressions, mine” and "owner”, have the meanings assigned to 

them in the Mines Act, 1952. 


Sect-on 3 (e) (cmrtd.) 

1969 Cal 281, Overruled.) •• A 1972 Pun} 356 
1367. 368, 369. 374) : ILK (1971) 2 Pun? 314 
<FB) ** A 1980 Cal 3(5) ** A 1979 Cal 139 
(141) : 83 CalWN 514 *• (1979) 83 CalWN 155 
(162) ** (1977) 1 CatLJ 323(3?7, 330) •• A 
1975 All 386 (38a 389) : 1975 All WC 305 M 
1973 TaxLR 1989(1991, 1992): 1973 PatUR 16. 
(A 1969 Cal 281. Dissented from.) •• A 1965 
Pat 491 (496) : 1966 BUR 325 (Brick-earth is 
nrneral and its inclusion in definition of 
’minor minerals' is not ultra vires the Con¬ 
stitution Seventh Schedule.) 

(4) (Per Sandhawalia and Pandit. JJ; 
Mahajan J. contra) — In determining the 
meaning of the word 'mineral’ in the Central 
Povt Notification No. GSR 436 and con¬ 
sidering whether “brick earth’* comes within 
the connotation of that word evidence of ex¬ 
perts is inadmissible and irrelevant, the con¬ 
struction of the language used in the Act of 
Parliament being a matter for interpretation 
by the Court and not one of evidence. A 1972 
Fund 356(364) : ILR (1971) 2 Fnnj 314 (FB). 


(5) 'Silt' obtained from river water by accu¬ 
mulating the water on the surface of the land, 
is not ordinary clay. But if such 'silt* is suit¬ 
able for brick-making, it can be considered 
to be brick-earth, which has been declared 
as a ’minor mineral*. (1974) 78 CalWN 236 
(244. 245) : (1974) 1 Cal HC (N) 3 

(6) Minor mineral — "Morrum” and "brick 
earth” are two separate minerals and both of 
them are declared by Central Government as 
minor minerals by issuing the Mineral Con¬ 
cession Rules, 1949. A 1972 Raj 145(147) ; 1972 
RajXW 76. 


(71 Section 3 <e) — Limitation used for 
lime burning was a minor mineral ^**3 
1S58 notification irrespective of the Pfoce^® 1 
burning or the quality of the lime ^ produc¬ 
ed After the 1961 notification only that type 
of limestone would be a minor mineral which 
is capable of being used for budding in In.os 
for producing that quality of lime which can 
ordinarily and generally be used as a buiio- 


inc material A 1976 SC 1125(1129) : 1976 Tab 
I.J 647 •* A 197S SC imm*. 997) ; 197.% Civ 
App I (SC) 90 ** A 1974 MP 197(199) : 1974 
MPIJ 636 »« 1965 MadhPra 153(156) r 

1966 MPl.J 51 (DB). 

(8) Minor minerals — Sand, grave! etc; 
deposited on lands abutting on rivers as a 
result of fluvial action are minor minerals; 

A 1976 SC 139*413961 13S7) r 1976 Rev Dtt 

177 •• 1971 A11WR (HC) 806(808) 

(9) The word "Mineral” has been used !■ 
its widest connotation and includes building 
stone, gravel, ordinary clay and ordinary 
sand and therefore, no taint of unconstitu- 
tionality attaches to the fact that thereby 
Parliament has specified build'ng 5 tones, 
gravel, ordinary clav and ordinary sand to 
be minor minerals. A 197? Punj 356(257 . 366» 
367. 36*. 371) : FLR fl97I) 2 Pnn.i 314 (FB). 


(10) By notificatioo dated 28th January, 
1967. Saltpetre has been declared by the 
Central Government as one of the minor 
minerals under S 3 (e) of the Central Act 
Saltpetre is. therefore, a minor mineral with 
effect from 28th January, 1967. within the 
meaning of the Central Act A 1972 Punj 50 
(53) : 74 PunLR 897. 

(11) Land within cantonment area manag¬ 
ed by Military Estates Officer — Land a 
"minor mineral", it being ordinary sand with¬ 
in the meaning of S 3 (e) — Lease in respect 
of land can be granted only bv State Govern¬ 
ment and not by Military Estates Officer • in 
view of provisions of Act and Ruk*s framed 
thereunder. 1979 AlIWC 122(123) (DB). 

Section 3 (i) 


D Section S (1) of Act adoutsmenp^* 
expression 'mine' and 'owner* in the Una 
L Therefore, the definition of owner 
the Mines Act shall be real for tte 
*s of Mining and Mitral Relation Act 
;i UPTC 886(888) : 19M (U*> 511 335 
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GENERAL RESTRICTIONS ON UNDERTAKING PROSPECTING 

AND MINING OPERATIONS. 

4. Prospecting or mining operations to be onder bcence or lease.— <1) No 

person shall undertake any prospecting or mining operations in any area,- ex¬ 
cept under and in accordance with the terms and conditions of a prospecting 
licence or, as the case may be, a mining lease, granted under this Act and the 
rules marie thereunder: 

Provided that nothing in this sub-section shall affect any prospecting or 
mining operations undertaken in any area in accordance with the terms and 
conditions of a prospecting licence or mining lease granted before the com- 
moManent of this Act which is in force at such cammencefnent. 

(2) No prospecting licence or mining lease shall be granted otherwise 
than in accordance with the provisions of this Act and the rules made there¬ 
under. 


Section 4 

( 1 ) lessors entering into agreement on 

2- 12-1939 for executing perpetual lease tor 
excavating white clay from area leased and 
for taking it away — lessors also handing 
over possession of leasehold land to lessee — 
Execution of lease was however made on 

3- 11-1951 tn execution of decree for perform¬ 
ance of agreement — Controller of mines in 
modification of lease, reducing its period to 
25 years from 2-12-39 — Held lease could be 
modified but the period of lease could be 

. limited to 20 years from 1-5-58. date of com- 
meooemenl of Act and not from 2-12-1959 A 
1S67 SC 264(967). 

TO In respect of iieenoes or leases for 
mining operations which oame into existence 
under the old Act viz. ‘Mines and Minerals 
(Regulation and Development) Act 53 of 1948, 
prosecution lor non-observance of conditions 
or terms is not only illegal but impossible 
and for the same reason it is difficult to pre¬ 
dicate that flip provisions of Section 4 in 
both the Acts (Acts 53 of 1948 and 67 of 1.057) 
ane analogous or could be said to have the 
ttme effect or to carry fhe same consequen¬ 
ces, bavigg regard especiallv to Section 9 of 
the old Act and Section 21 of the new Act 
0) 2 Andh'WR 3808) 

TO The lease of the minor minerals is a 
natter ■■ which the public 4s vitally interest¬ 
ed and that is why Section 4 provides that 
apy lease in contravention of the rules shall 
be void and of no effect. (1970) 1 AuLT 172 
W54HDB) •• A 1974 9C 1*920*351896) 

1LR <I»74) AnihPra 9ft9(919)rDBV 

<4J State Government granting working 
permission to the Manganese Ore India 
limited to ^rpln^t the taiiie p* n *h**yf grant 
and execution of formal lea.se. MOIL was in 
file mine a prospective lessee and not an 
Igent of the State Government. For validly 
fpwtihg the mine, a mining lease Is a con¬ 
dition precedent. Working the mine under 
such an agreement without there being a 
▼aHd lease, is not ootid. ILR l Cut 39 

W, SS)(DBV 

t5) Scope — Provisions of Section 4 <1) and 
rtfles are prospective whfle that of Section 9 
ye re trospective — Proviso to S. 4 O) pie- 

E2L Te ^* ves *5d — Rights to 
extract china day granted enter Portuguese 
OomawiM Decrees of 1985 ate IS 04 , m. 


pectiveiy known as Regulamento sobre a 
lavra de pedreiras nus Provincias ultramari- 
nas’ and ‘Regulamento das min as* before 
1-10-1963 ufren the Act was brought into 
force in Goa, Damar. and Diu. held were 
vested rights and were not affected. A 1969 
Goa 6(11. 13). 

(6) Since a person who is the owner of 
minerals cannot obtain a mining lease for 
carrying on mini n g operations lo win bis own 
minerals, he cannot be brought within the 
words "no person" in Section 4 <1> and hence 
fhe State Gcwniment is outside the scop*' of 
the rest not ion eroded in Seetron 4 (l), when 
the State Government is the owner of the 
minerals, it is not precluded by Section 4 {!) 
from undertaking any prospecting or mining 
operations A 1979 Guj 117(128, \29) : (1967) 
8 GuJLR 765. 

_J£cence given to operator to extract 
and remove fireciav — Mining operator pay¬ 
ing surface rent for land — State Govern¬ 
ment cannot a.'k for any other compensation 
- To require the petitioner to do ro is not 
wily contrary to the terms of agreement but 
it also amounts in effect to impor ti ng a con- 

^ 4 TO. A 1963 

MadhPra 213(21 S' : 1963 MP1.J 274 <DB1. 

(8) Where attornment is made in ignorance 
of toe legal position, toe tenant, or for toe 
matter erf that, the lessr? cannot he fastened 
within toe liability arising under toe d o c tri ne 
of attornment winds Implies conscious acton 
toe part of toe tenant in acknowledging the 

ttansteree from toe landlord 1968 
"at LIR 48814891. 

(9) Rules made under 1943 Act deemed to 
have been made In 1857 Act — Trovfcdons of 
i»7 Act no net lay fliat such lease shall he 
vend and ineffective. AIR 1870 Tat 167(1713 : 
19TO BLJR 9SD. 

(9A) Minin g lease indudes sub-lease — 
RuJk under Act apply to such sub-lease 
ttooeh main lease -was in-anted before Act. 

* 7T 3 nan : »» BUR 1174 (FR1. 

U01 'Where It is dearly established that 
atthe date of the wan* -* a mining lease a 

w as attribut- 

edtotbeptowe ^nesandminemiB”. by the 
raring toW, * 111 © rnm—rchu world and 

9 °m* **U T)r«5wd le 

®oopt tut n a mi ng in cmsii 
grant !«*■*? ? 

0*8*1 1 
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a [4A. Termination of mining leases.—( 1 ) Where the Central Government, 
at.er consultation with the State Government is of opinion that it is expedi- 
ent in the interest of regulation of mines and mineral development so to do, 
it may request the State Government to make a premature termination of a 
mining lease in respect of any mineral, other than a minor mineral, and, on 
receipt of such request, the State Government shall make an order making a 
premature termination of such mining lease and grant ; ng a fresh mining lease 
m favour of such Government company or corporation owned or controlled 
by Government as it may think fit. 

(2) Where the State Government, after consultation with the Central Gov¬ 
ernment, is of opinion that it is expedient in the interest of regulation of 
mines and mineral development so to do, it may, by an order, make prema¬ 
ture termination of a mining lease in respect of any minor mineral and grant 
a fresh lease in respect of such mineral in favour of such Government com¬ 
pany or corporation owned or controlled by Government as it may think fit.] 
[a] Inserted by the Mines and Minerals (Regulation and Development) Amend¬ 
ment Act. 1972 (56 of 1972), S. 2 (12-9-1972). 

5. Restrictions on the grant of prospecting licences or mining leases.— 
O' No prospecting licence or mining lease shall be granted by a State Gov¬ 
ernment to any person unless he— 

(a) holds a certificate of approval in the prescribed form from the State 
Government; 

(b) produces from the Income-tax Officer concerned an income-tax clear¬ 
ance certificate in the prescribed form: and 


Section 4 (contd.) 

(11) Where the areas in question had been 
reserved bv the State Government for exploi¬ 
tation of bauxite in public sector and those 
lands did not become available again for the 
grant of a prospecting licence or a mining 
lease, the State Government was well within 
its rights in rejecting the applications of the 
annellants as premature. A 1976 SC 2591 
(2593.25Q5) 2 18 GujLR 223. (A 1972 Orissa 68. 
Overruled ) 

(12) Although by reason of S 14 of the 
Mines and Minerals (Regulation and Develop- 
ment Act. S 4 which prohibits mining of a 
mineral without a mining lease does not ap¬ 
ply to minor minerals. S. 15 specifically em¬ 
powers the State Government to regulate 
such mining and therefore mining of clay, a 
minor mineral, without obtaining a licence 
therefor needed under R. 3 of the Himachal 
Pradesh Minor Minerals (Concession) Revv¬ 
ed Rules, will be illegal therefore held to 
include such powers notwithstanding tnat 
the section did not in specific terms grant 
su^h powers. ILR (1975) HimPra 593(595, 


59R)'nm. .I 

(13) Quarrying minor minerals — Licence 
granted subiect to certain conditions and lease 
d^cd executed — Lessee is entitled to ex- 
f.loit the mineral in that area — Interference 
bv State Government in the working of the 
mines is not permissible — Receipt of a 
complaint from a third person is no ground 
for interference bv State Government. (1980) 
2 KantU 394 : ILR (1981) 1 Kant 49(51). 


Section 4-A 

(!) when the State Government banned 
leases for ouarrving black gran-te in 
private parties and stipulated that the State 
Gc-vernment themselves may engage in 
quarrying black granite or grant leases for 
ouarrving Hark granite in favour of anv cor¬ 
poration wholly owned by the State Gov rn- 


ment. it cannot be said that the State Gov¬ 
ernment has exceeded its power. S. 4-A em¬ 
powers the State Government on the request 
of the Central Government to prematurely 
terminate existing mining leases and grant 
fresh leases in favour of a Government Com¬ 
pany or Corporation A 1981 SC 711(716) : 
1981 UJ (SC) 408. 

(2) Application for renewal of lease — 
Deemed rejection thereof as not considered 
within stipulated time — Revision — Central 
Government in Revision remanding the appli¬ 
cation for consideration on merits — Renewal 
granted by State Government and matter put 
for approval of Central Government — Order 
refusing to grant approval on the ground 
tha* the area was reauired for public sector 
exploitation — Order is valid — S. 4-A clear¬ 
ly provides that in the matter of termination 
of mining leases, the opinion of the Central 
Government is final. A 1982 Cal 400(404, 405): 
(1982) 86 CalWN 772. 

(3) Revisional power under S. 30 of the 
Act are independent powers and are not sub¬ 
ject to the provisions of S. 4-A. It is not 
correct that S 30 dealing with the power of 
revision of the Central Government has to be 
read with S. 4-A and interpreted in that light 
The revisional order is. therefore, not liab.e 
to be set aside merely because the party 
against whom it is parsed w r as not given 
prior notice of the intention of exercise of 
such power. 1983 Bi^arLJ 54(59) (DBKPat). 

Section 5 

(1) Grant of mining lease — Administrative 
rules framed bv Government governing t™» 
erant — Infringement of rules does not af¬ 
ford any legal basis for seeking redress. 
(1964) 2 AnHhWR 155(161). 

(2) State Government has no right to in¬ 
sist on production of a fresh income-tax 
clearance certificate at the time of execution 
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(c) satisfies such other conditions as may be prescribed. 

Explanation.—For the purposes of this sub-section, a person shall be 
deemed to hold a certificate of approval notwithstanding that at the relevant 
time his certificate of approval has expired if an application for its renewal 
is pending at that time. 

(2) Except with the previous approval of the Central Government, no pro¬ 
specting licence or mining lease shall be granted— 

(a) as respects any mineral specified in the First Schedule, or 

(b) to any person who is not an Indian national. 

Explanation.— For the purposes of this sub-section, a person shall be deem¬ 
ed to be an Indian national— 


Section 5 (contd.) 

of the sale deed when one such certificate has 
been filed along with the application as per 
requirements of the rules. ILR (1971) Andh 
Pra 208(219). 

(2) Application for mining lease claiming 

preferential treatment under S. 11 (1) of the 
Act — Application not accompanied by a 
valid income-tax clearance certificate as re¬ 
quired by S. 5 — Application is liable to be 
rejec k ed — Provisions of S. 5 are mandatory 
— Omission to attach an income-tax clear¬ 
ance certificate to the application cannot be 
considered as a mere technical defect — In 
order to claim priority under S ll (2) over 
other applications the application must be 
such as would comply with the statutory 
requirements. ILR (1974) AndhPra 909(919. 
920) •• A 1980 Raj 89(93) : ILR (1979) 29 

Raj 716 (DB). 

(3) Mineral Concession Rules (1960). Rr. 22 
(3) and 54 — Renewal of mining lease — 
Application not accompanied by income-tax 
clearance certificate and valid clearance cer¬ 
tificate of mining dues is not a valid applica¬ 
tion for renewal — Subsequent furnishing of 
the two certificates does not cure the defect 
hi the application — Application is liable to 
be re«ect*d — Reau»rements of R. 22 (3> are 
mandatory — Requirements of R. 22 (3) are 
not inconsistent with the main provisions of 
the Act. A 1978 AP 422(427, 430) • (1978) 1 
AndhWR 108 (DB). (A 1967 Mys 141, Dissented 
from.) 

. (4) Courts should not Import implied term 
m mining lease A 1969 Orissa 152(159). 
(Overruled on another point in AIR 1972 
Orissa 40 (FB).l 

(5) Minor Mineral Concession Rules 1956, 
Hules 20 and 22 relating to the grant of nvn- 
jng leases in respect of minor minerals con- 
unue to be in force under S 15. ILR (1968) 2 
Ker^ 508(514) : 1968 KerLT 708. 

(6) Power of Central Government has to 
be exercised in accordance with principles of 
natural justice. A 1970 Pat 189(191) : 1969 
BUR RR5. 

(7) Petitioner obtaining prospecting licence 

-No prospecting done — Petitioner not fin- 

andally sound _ Mining licence held was 

re,used - PunJLR (Supp) 129(132). 

(81 Prospecting mining licence In respect of 

& m ri o.T Wneral specified in first sche- 
auie — State Government cannot grant with- 
put previous approval of Central Government. 


“A” in, the citations stands for AIR 


1965 PunjLR (Supp) 129(131) ** A 1982 Cal 
400(405) : (1982) 86 CalWN 772. 

(9) Grant of mining lease by State Govern¬ 
ment on realisation of premium without prior 
approval of Central Government under R. 41 
(3) of Mineral Concession Rules (1949), is il¬ 
legal — Lessee is entitled to a refund of the 
amount illegally realised. A 1976 SC 54(56) : 
32 Fac LR 193. 

(10) Application for renewal of mining 
lease filed by petitioner — While the appli¬ 
cation is validly pending, the State Govern¬ 
ment granted working permission to the 
Manganese Ore India Ltd. to exploit the mine 
pending grant and execution formal lease — 
Operation of the mine by MOIL is illegal — 
Mere approval of the Central Government 
under the provisions of S. 5 (2) of the Act 
would not confer any working right on MOIL 
and operation of the mine would in fact 
amount to a contravention of the Statute. ILR 
(1980) 1 Cut 39(54, 55)<DB) (Orissa) 

(11) Granting by State Government of 
licence to prospect manganese and iron ore is 
subject to approval of Central Government 

— License refused on direction of Central 
Government — Order cannot be attacked on 
ground that Central Government unduly en¬ 
croached upon discretion of State Govern¬ 
ment. 1965 PunjLR (Supp) 212(214). 

(12) Application for grant of mining licence 

— Applicant in arrears of rent on the date 
of application — Applicant is not entitled to 
grant of licence — If the arrears are for a 
subsequent period, then only the question 
would arise whether, the State Government 
would refuse lease on the ground of arrears 
A 1982 SC 775(775, 776). 

(13) Government is not incompetent to 
grant mining lease without the concurrence 
or consent of the owner of the surface rights, 
inere is no substance in the contention that 
as the object of the Mining Act is to grant 
leases for operating upon the mines lying 
below the lands owned by the private per- 
sons wtthout their consent, it would not be 

to effectuate that intention, and there- 
rore the previous consent is necessary There 
b f som ® difficulty In ODeratlng the 
2 ?^. to cases, but the difficulties are 

(917) rmOUntable ' ILR (1974) Andhp ra 909 

(14) The provisions of S. 5 cannot be said 
£ apply to the State Government and the 
State Government cannot be expected to pro- 
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(a) in the rase of a public company as defined ip the Comnanies Act. 1956 
° n ly if a majority of the directors of the company are citizens of India 
and not less than fifty-one per cent, of the share capital thereof is 
held by persons who are either citizens of India or companies as defin¬ 
ed in the said Act; 

(b) in the case of a private company as defined in the said Act, only if all 
the members of the company are citizens of India; 

(c) in Ihe case of a firm or other association of individuals, only if all the 

partners of the firm or members of the association are citizens of India- 
and 

(d) in the case of an individual, only if he is a citizen of India. 


OBJECTS AND REASONS 


"The Committee feel that in addition to 
other conditions provided in the original 
clause 5, a person should also possess an in¬ 
come-tax clearance certificate before he can 


obtain a prospecting licence or mining lease. 
Sub-clause (1) has been redrafted according¬ 
ly”.—J C. R. 


6. Maximum area for which a prospecting licence or mining lease may 
be granted.— a f(l) No person shall acquire in any one State in respect of any 
mineral or prescribed group of associated minerals— 

(a) one or more prospecting licences covering a total area of more than 
twenty-five square kilometres: or 

(b) one or more mining leases covering a total area of more than ten 
square kilometres: 

Provided that if the Central Government is of opinion that in the inter¬ 
ests of the development of any nrneral, it is necessary so to do. it may. for 
reasons to be recorded by it in writing. permit any person to acquire one or 
more prospecting licences or mining leases covering an area in excess of the 
aforesaid total area; 

(c) any mining lease or prospecting licence in respect of an area which is 
not compact or contiguous: 


Provided that if the Central Government is of opinion that in the inter- 
sts of the development of any mineral, it is necessary so to do. it may. for 
reasons to be recorded in writing, permit any person to acquire a prospecting 
licence or mining lease in relation to any area which is not compact or con¬ 
tiguous.] 

(2) For the purposes of this section, a person acquiring by or in the name 
of, another person a prospecting licence or mining lease which is intended for 
himself shall be deemed to be acquiring it himself. 

^(3) For the purposes of determining the total area referred to in sub¬ 
section (1) the area held under a prospecting licence or mining lease by a 
person as a member of a co-operative society, company or other corporation, 
or a Hindu undivided family or a partner of a firm, shall be deducted from 
the area referred to in sub-sec. (1) so that the sum total of the area held by such 
person, under a prospecting licence or mining lease whether as such member or 
partner, or individually may not, in any case, exceed the total area specified 

in sub-section (1).] , . . _ .... . 

[a] Substituted by Mines and Minerals (Development and Regulation) Amendment 

Act, 1972 (56 of 1972). S. 3 (i) (12-9-1*72). 


[b] Inserted ibid, S. 3 (ii) (12-9-1972). 
Section 5 (contd.) 

duce a certificate of approval in the pre¬ 
scribed form nor can it produce a rertifica e 
of Income-tax clearance, since, the words no 
person” in S. 4 (1) are inapplicable to the 
State Government. Hence, it is outside the 
scope of Ss. 4 (1) and 5. The State Gov¬ 
ernment is. therefore, not expected to take a 
licence and is not precluded from undertaking 


any prospecting or mining operations. A 1973 
Guj 117(129) : 13 GujLR 1006. 

Section 6 

(1) The exercise of power under S. 6 (1) 

Proviso, by the Central Government *rtnout 
giving reasons is invalid. A 1972 Pat 
465) f 1972 BUR 930 (DB). 
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7. Periods for which prospecting licences may be granted or renewed.— 
(1 > The period for which a prospecting licence may be granted shall no 

(a) in the case of mica, exceed one year; and 


(b) in the case of any other mineral, exceed two years. 

(21 A prospecting licence may be renewed for one or more periods each 
not exceeding the period for which the prospecting licence was originally 
granted if the State Government is satisfied that a longer period is required 
to enable the licensee to complete prospecting operations : 


Provided that no prospecting licence granted in respect of a mineral spe¬ 
cified m the First Schedule shall be renewed except with the previous ap¬ 
proval of the Central Government. 


OBJECTS AND REASONS 


'The Committee feel that provision should 
be made for the renewal of prospecting: li¬ 
cences at the discretion of the State Gov¬ 
ernment if circumstances so require, but such 
power should be exercised only with the pre¬ 


vious approval of the Central Government in 
the case of minerals specified in the First 
Schedule. Clause 7 has been recast accord* 
ingly.”—J. C. R. 


8. Periods for which mining leases may be granted or renewed.— (1) The 
period for which a mining lease may be granted shall not— 

(a) in the case of coal, iron ore or bauxite, exceed thirty years; and 

(b) in the case of any other mineral, exceed twenty years. 

(2) A mining lease may be renewed— 

(a) in the case of coal, iron ore or bauxite, for one period not exceeding 
thirty years: and 

(b) in the case of any other mineral, for one period not exceeding twenty 
years: 

Provided that no mining lease granted in respect of a mineral specified 
in the First Schedule shall be renewed except with the previous approval of 
the Central Government. 


(3) Notwithstanding anything contained in sub-section (21, if the Central 
Government is of opinion that in the interests of mineral development it is 
necessary so to do, it may for reasons to be recorded, authorise the renewal 
of a mining lease for a further period or periods not exceeding in each case 
the period for wh : ch the mining lease was originally granted. 


Section 7 

(1) Reduction of term of lease — No com¬ 
pensation for provided In the Rules pur¬ 
ported to have been made under Section 7 
ol the 1948 Act — In view of Section 29 of 
the 1957 Act they must be deemed to have 
been made under 1957 Act and being in con- 
formity with that Act are valid. A 1987 SC 
987(192) *• A 1967 Pat 68(70). 


(1) Modification of lease in respect of soap 
stone, kaoline and white earth — Period erf 
20 years is to be calculated not from com¬ 
mencement of Act but from commencement 
oMtease A 1987 SC 887(894) •• A 1987 SC 964 

[See also A 1974 Orissa 84(85) : (1973) 1 
CntWR 551. (The 20 year period for pre-Act 
mining leases stipulated by Section 8 (1) has 
■> be calculated from 1-9-1958 (date of com¬ 
mencement of the Act) but by a modification 
** leases under the section the period 

Origina lly fixed for them cannot become en¬ 
larged. Thus a tease of 30-9-1943 made for 
™*ty years on modification under the section 
cannot expire on 1-9-1978 but only on 30-9- 


1973 when its original term would end.) •* 
(1971) 2 CutWR 918(926)(DB)1 

(2) Rule 24 (3) and Explanation to R 54 
of Mineral Concession Rules. 1960 do not con¬ 
travene provisions of Section 8 and are with- 

rowers of Government. A 1973 

SC 678(«) : 30 FaeLR 4. (ILR (1966) 18 
Assam 233, Reversed.) 

(3) Renewal of mining lease in regard to 
coal mines could only be granted with the 

i?« Va ?, l ^ Pproval of ,he Central Government 
ILR 0966) 18 Assam 233(240). 

(4) Renewal of lease — Right of lessee to 

Not available on mere exercise 
of option provided for in lease deed — In 
°/ 1116 Provisions of S. 8 and R 28 
1, e mere exercise of the renewal 

tbe lessee does not lead to his 
*? re 5 e yf al “ rI eb* is subject to 
W4) IdB) 6 RuleS - M < 198 °i 1 Cut 39 

^ (5) Application for renewal of lease — 
seemed rejection thereof as not considered 
wraiin period stipulated under R M of the 
*22 ~ Revision - Central aSh allowtej 
reririonremanding application for renewal 
to be decided on merits — Renewal granted 
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lease 9 C rfn°teH < h S f° f mining ,eases -— (!) The holder of a mining 
anvth.na ront T- ! commencement of this Act shall, notwithstandmg 
3 hi mg contained in the mstrument of lease or in any law in force at such 
commencement, pay royalty in respect of any ^mineral removed or consumed 
Dy turn or Ins agent, manager, employee, contractor or sub-lessee] from the 

e Fea a J ft l r such commencement, at the rate for the time being specified 
in the Second Schedule in respect of that mineral. 


, f’ ol< ^ er a tnming lease granted on or after the commencement 

oi his Act shall pay royalty in respect of any •'‘{mineral removed or consumed 
by him or his agent, manager, employee, contractor or sub-lesseel from the 
leased area at the rate for the time being specified in the Second Schedule 
in respect of that rrvneral. 


Section 8 (contd.) 

bv State Govt, and matter put forward 
for approval before Central Govt. — Order 
refusing to grant approval — Valid — By al¬ 
lowing the revision Central Govt, cannot be 
said to have granted approval by implica¬ 
tion A 1982 Cal 400(406) : (1982) 86 CalWN 
772. 


(6) Renewal of mining lease — Application 
for — Rejection — Validity — Central Gov¬ 
ernment by Order, passed under R. 54 in re- 
visional jurisdiction, directing State Govern¬ 
ment to dispose of the applications within 
spec tied period — Before di^nosa 1 . mines 
reserved for public sector and applications re¬ 
jected on this ground — Second revision — 
Revision rejected on ground of the reserva¬ 
tion — Rejection invalid. ILR (1980) 1 Cut 
39(51)(DB). 

(7) Proviso to S 8 (2) was not intended to 
be confiscatory. The power of granting or 
withholding approval cannot be exercised 
arbitrarily. ILR (1967) Cut 895(950). 

(8) Mining lease other than coal — Such 
lease can be granted for a period exceeding 
20 years by the Controller of Mining Leases, 
provided he records reasons for such a grant. 
A 1967 Pat 68(72). 

(9) Section 8 (1) (b) and (2) (b) provides 
upper limits in case of grant or renewal of a 
mining lease for mineral other than coal, 
iron ore or bauxite. There is no bar absolu¬ 
tely to the grant or renewal of such lease 
less than the period prescribed under the 
aforesaid sub-section, as the intention is to 
safeguard against the creation of any lease in 
perpetuity or of unreasonably long duration. 
A 1983 All 246(248)(DB). 

(10) Mining area not thrown open for grant 
of mining lease bv notification, as provided by 
R. 58 of Mineral Concession Rules (I960) — 
Application for grant of mining leaso in res¬ 
pect of such area is premature. A 1981 Kant 
30(32) : (1980) 2 KantLJ 213. 

Section 9 


(1) Removal from the seam in the 
mine and extracting the samethioug.i 
the pit’s mouth to the surface 
satisfy the reauirement of Section » 
in order to give rise to liability foi royalty. 
Royalty is more akin to rent or compensation 

payable to an owner by the or 

ploitation of the mineral wealth, it thereto e 
cannot be said that unless coal is removed 
from the leased area, i e. extracted from the 
colliery and despatched outside, liability tor 


payment of royalty does not accrue. A 1976 
Orissa 159(162) : 42 CutLT 580 (DB). 

(2) Notification by State Government pur¬ 
porting to act under Mineral Concession 
Rules of 1949, and demand notice for pay¬ 
ment of royalty — Remedy by way of revi¬ 
sion under Section 30 is available A 1962 
Orissa 183(188)(DB). 

(3) Scope — The section is comprehensive 
in terms and includes statutory mining leases 
deemed to have been granted by the State 
under Section 10 (1) of the Bihar Land Re¬ 
form* Ac» (30 of 1950). A 1971 Pat 328(345) : 
1970 BLJR 1112 (FB) •• A 1980 All 92(97) 
(DB). 

(4) Removal of silt and sandy soil from 
agricultural fields on payment of price to 
owners — Demand for royalty by State Gov¬ 
ernment for such removal is illegal — S 9 
does not apply to mining leases in respect 
of nvnor minerals. A 1977 NOC 127 : 80 
CalWN 991. 

(5) Lease granted under old Act (1948) for 
extracting limestone — No purpose mention¬ 
ed in deed — Lease continues to be lease of 
major mineral though part of limestone ex¬ 
tracted is used as minor mineral — S. 9 of 
(New) Act and R. 24 of the M. P. Minor 
Mineral Rules (1961) — Rules are mutually 
exclusive a^d S. 9 applies to the case and not 

R. 24 — Enhanced royalty is pavable under 

S. 9 and not under Rule 24 — Demand of 
royalty under R 24 is illegal. 1979 MPLJ 364 
(366. 367) : ILR (1981) MP 359 (DB). 

(6) S. 9 (1) by itself does not saddle the 
liability on the sub-lessee to pay the royalty. 
1977 BLJR 583(590) (DB)(Pat). 

(7) Royalty for the period prior to com¬ 
mencement of the Act in respect of mining 
leases arising by virtue of Section 10 of the 
Bihar Land Reforms Act (30 of 1950) cannot 
be realised at a rate higher than contractual 
rate. A *971 Pat 328 (341) : 1970 BLJR 1112 
(FB). 

(8) Royalty — Government cannot charge 
royalty from an individual unless he is a 
licensee under Government or there is a sub¬ 
sisting contract between him and Govern¬ 
ment in that regard. 1980 LandLR 197(198) 
(Punj). 

(9) Merely because the Central Govern¬ 
ment exercises the power capriciously or 
arbitrarily in some cases, it cannot be saia 
that the power which is implicit in a. 9 c**) 
of the Act has been delegated to the Central 
Government in excessive form. A 1979 ijuj 
180(191) : 20 GujLR 895 (DB). 
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W(2A) The holder of a mining lease, whether granted before or after the 
commencement of the Mines and Minerals (Regulation and Development) Am¬ 
endment Act, 1972, shall not be liable to pay any royalty in respect of any 
coal consumed by a workman engaged in a colliery provided that such con¬ 
sumption by the workman does not exceed one-third of a tonne per month.] 

(3) The Central Government may, by notification in the Official Gazette, 
amend the Second Schedule so as to enhance or reduce the rate at wh ch 
royalty shall be payable in respect of any mineral with effect from such date 
as may be specified in the notification: 

c (Provided that the Central Government shall not enhance the rate of 
royalty in respect of any mineral more than once during any period of four 
years.] 

[a] Substituted for the words "mineral removed by him", by the Mines and Min¬ 

erals (Regulation and Development) Amendment Act, 1972 (56 of 1972), Sec¬ 
tion 4 (i) (12-9-1972). 

[b] Inserted ibid, S. 4 (ii) (12 9-1972). 

[c] Substituted ibid, S. 4 (iii) (12-9-1972). 


Section 9 (contd.) 

(10) Meaning of 'Price* mentioned in pro¬ 
viso (a) to sub-section (3) of S 9 — Royalty 
cannot be collected on the amount other than 
sale price of ore at its pit's head. (1968) 2 
AndhWR 562(564). 

(11) Whenever the rate of royalty is fixed 
by the Central Government, in exercise of 
the powers conferred upon it by S. 9 it has 
to take into account all the factors obtaining 
then and to so fix the royalty that it does 
not exceed twenty per cent of the sale price 
of the mineral at the pit’s head Proviso (a) to 
S. 9 (3) does not deal with limitation in res¬ 
pect of the accrual of actual liability. A 1979 
Guj 180(188) : 20 Guj LR 895 (DB). 

(12) When the language of Proviso (a) of 
S 9 (3) which places a limitation upon the 
power of the Central Government is read in 
light of the original Entry 8 in Sch. 2 of the 
Act no doubt is left that the Parliament had 
adopted the method of fixing royalty on the 
basis of percentage of sale price subiect to a 
Mrtam minimum. A 1979 Guj 180(189) : 20 
GuiLR 895 (DB) 

(131 State Govt, has authority to levy and 
***** rent. A 1981 Rai 95(97). 

(14) Provisions of the section are retros- 
VecUvQ A 1969 Goa 6(13). 

(15) Payment of royalty — Extension of 
provisions of the section to all min'ng leases 

^ e n«^ fore 250 °- 1949 bv a notification 
dated 29-12-1 flfll - The effect is that the pay- 

22_ °L r °. Va J t,es m respect the mining 
nf£^/? nte 2 UD > 25-10-1949 will be only 
arter date when the provisions of Section 9 
uj are made applicable i e from 2fi-i?-i961 

$67 MPLJ S A 1987 MadhPra 184(190) : 

secHnn iss V* n S notification under 

h « ncin , g royalty to Rs. 1-50 per ton 
leaSiK! 0 ™^enforceable only against 
T ®!, 1,zlng 4 Rs 7 ' 50 ner ton or 

sa-as* ndnot against iease - 

U 30(3?) ©BL • 5 PCr ton - (1984 > 2 Mys 
_*j;7VWhen a variation in the rate of 

Sdl\ v P W£, in r resPeCt of limestone is 
by Central Government by a notiflca- 

tton a subsequent notification within a period 


of 4 years to vary the rate is invalid and un- 
enforceable. A 1971 Mys 363(364, 365) (DB). 

[See also A 1972 Raj 120(132) : 1972 RajLW 
241. (Prior notification declaring two grades 
of limestone and enhancing royalty in respect 
of superior grade of limestone — Subsequent 
notification within four years of the earlier 
one abolishing grades and prescribing rate of 
royalty of superior grade is invalid as it 
violates Section 9 (3). Proviso (b).) ** A 1979 
Guj 180(185. 188) : 20 GujLR 895 (DB). (How¬ 
ever by the declaration of invalidity of noti¬ 
fication the liability of the petitioner to pay 
royalty under the earlier notifications did 
not cease to exist.)1 

(18) The power to modify the rates of 
royalty conferred upon the Central Govern¬ 
ment carries with it the power to charge 
royalty at different rates on different kinds 
of the same mineral. A 1979 Guj 180«191) : 
20 GuiLR 895 (DB). 

(19) ’Royalty’ — Secondary meaning — It 
is not fee but tax. A 1965 Pat 491(494) : 1966 
BLJR 325 (DB). 

[See however A 1983 Orissa 210(223, 224): 
(1983) 55 CutLT 364 (FB). (Royalty is the 
payment made for minerals extracted. It is 
not tax. Entry 54 of List I of 7th Sch. of the 
Constitution does not authorise the Parliament 
to levy tax on mines or minerals. If royalty 
is held to be tax and Ss. 9 and 9-A of the 
Central Act contain provisions for levy of tax 
(royalty) the said sections would be ultra 
vires for want of legislative competence of 
Parliament. In view of the principle that an 
interpretation which makes a law invalid 
should, if possible, be avoided, it cannot be 
said that royalty is tax.)l 

(20) Even if S. 9 of this Act provides that 
a holder of a mining lease shall pay the 
royalty in respect of any mineral removed by 
him from the leased area, it would not make 
a cess computed on the basis of royalty a 
cess on minerals removed from the sub-soil 
for the purposes of Explanation to S. 144 of 
the Maharashtra Zilla Parishad and Pancha- 

Samltls Act> (1961). ILR (1982) Bom 990 
(1040) (DB). 

(21) By allowing rebate upon the particu¬ 
lar quality of limestone the Central Govern- 
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a (9A. I>ead rent to be paid by the lessee.—(1) The holder of a mining 
lease, whether granted before or after the commencement of the Mines and 
Minerals (Regulation and Development) Amendment Act, 1972, shall, notwith¬ 
standing anythin*? contained in the instrument of lease or in an • other 'aw 
for the time being in force, pay to the State Government, every year, dead 
rent at such rate as may be specified, for the time being, in the Third Sche¬ 
dule. for all the areas included in the instrument of lease: 

Provided that where the holder of such mining lease becomes liable, under 
section 9. to pay royalty for any mineral removed or consumed by him or by 
his agent, manager, employee, contractor or sub-lessee from the leased area 
he shall be liable to pay either such royalty or the dead rent in respect of 
that area, whichever is greater. 

(2) The Central Government may, by notification in the Official Gazette, 
amend th^ Third Schedule so as to enhance or reduce the rate at which the 
dead rent shall be payable in respect of any area covered by a mining lease 
and such enhancement or reduction shall take effect from such date as may 
be specified in the notification : 

Provided that the Central Government shall not enhance the rate of the 
dead rent in respect of any such area more than once during any period of 
four years.] 

(a] Inserted by the Mines and Minerals (Regulation and Development) Amend¬ 
ment Act, 1972(56 of 1972), S. 5 (12-9-1972). 


PROCEDURE FOR OBTAINING PROSPECTING LICENCES OR MINING 
LEASES IN RESPECT OF LAND IN WHICH THE MINERALS 

VEST IN THE GOVERNMENT. 

10. Application for prospecting licences or mining leases.— (1) An appli¬ 
cation for a prospecting licence or a mining lease in respect of any land : n 
which the minerals vest in the Government shall be made to the State Gov- 


Soc'.ion 9 (contd.) 

ment has not exceeded its amending power 
under S. 9 (3) In any case, the Parliament 
under S. 28 had approved that notification. 
Therefore, no infirmity in the exercise of that 
power bv the Central Government existed. A 
1979 Guj 180(191) : 20 GujLR 895 (DB). 

(22) The Wajab ul-urj relating to Kangra 
District states that only lime, kankar. black- 
stone and elates and remnants of old buildings 
found in land belong to Govt. Stone other 
than black-stone, bnjn and sand do not fall 
within any of the categories of minor 
minerals mentioned in the Wajab-ul-urj. 
Since the Wajab-ul-urj was prepar¬ 
ed after 18-11-1871 there is conclusive 
presumption under S. 42 (2) Punjab Land 
Revenue Act (17 of 1887) that the ownership 
of stone other than black stone, bajnand 
sand vests in the private landowners in whose 
land they are found and the Govt, h as n o 
right to lew any royalty from the persons 
to whom the land is leased out by the owners 
for extraction of those minerals. 1978 iaxi^ 
1714(1716)(Him Pra). 

Section 9-A 


(2) Liability to pay dead rent would de¬ 
pend upon the condition incorporated in the 
particular lease deed and mere existence of 
Schedule IV would not give rise to liability 
for dead rent. Admittedly, the existing leases 
of the petitioner had not been modified and, 
therefore, in the absence of incorporation of 
higher liability, the incidence of dead rent 
could not be enhanced merely because 
Schedule III was modified and a higher 
maxima was provided. (1980) 50 CutLT 165 
(167)(DB). 

(3) Royalty is the payment made for the 
minerals extracted. It is not tax. Entry 54 of 
List 1 of 7th Sch of Constitution does not 
authorise the Parliament to levy a tax on 
mines or minerals. If royalty is held to be 
tax and Ss. 9 and 9-A of the Central Act 67 
of 1957 contain provisions for levy of tax 
(royalty) the said sections would be u.tra 
vires for want of legislative competence ol 
Parliament. And in view of the principle 
that an interpretation which makes a law 
invalid should, if possible, be avoided, it can¬ 
not be said that royalty is tax. A 1983 Orissa 
210(224) : (1983) 55 CutLT 364 (FB). 

Section 10 


(1) Rule 10 of the A P. Minor ■ 
Concession Rules (1966) (£? amended 
so far as it relates to levy ofdead 

ultra vires and void. The intention 
insertion of S 9-A is that the levy 
rent is a matter that diall have to 
vided for only by the provisions of 

A 1978 AndhPra 463(456) : (1979) 

91. 


Minerals 
in 1977) 
rent is 
behind 
of dead 
be pro- 
the Act. 
1 AnWR 


(1) Mineral Concession Rules (1949). Hr. 32 
and 54 — In the grant of mining lease tne 
State Government acts in its administrative 
capacity while the Central Government exer- 
cising revisional powere howeyw. arts auaffl- 
judicially- A 1963 AndhPra 54(56, 57)(DB). 

(2i Scope — Power of revision of Central 
Government — A Direction given by Central 
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emment concerned in the prescribed form and shall be accompanied by the 
prescribed fee. 

(2) Where an application is received under sub-section (11. there shall be 
sent to the applicant an acknowledgment of its receipt within the prescribed 
time and in the prescribed form. 

(3) On receipt of an application under this section, the State Government 
may, having regard to the provisions of this Act and any rules made ther - 
under, grant or refuse to grant the licence or lease. 


OBJECTS AND REASONS 


The Committee feel that since the date of 
receipt of application decides the orders or 
priority, an acknowledgment of the receipt 
of the application should be sent at once to 
the applicant However as it is not possible 
to provide for various types of cases of appli¬ 
cations (e g. application sent by post) in the 
statute itself the matter is left to be regu¬ 


lated by rules. Sub-clause (2) has been am¬ 
ended accordingly. 

"The Committee recommend that provision 
should be made in the rules for immediate 
acknowledgment of applications on their re- 
cepit and where application is given in per¬ 
son may be given forthwith to the person 
presenting it.”—J.C.R. 


Section 10 (contd.) 

Government to State Government to dispose 
of applications under S. 10 by a certain date, 
valid A 1967 AndhPra 94(98) : (1966) 2 An 
WR i79. 

(3) The section has no application where 
tile owner of the mineral wants to carry on 
mining operations himself for the purpose of 
mining his own minerals. (1967) 8 GujLR 705 
<717). 

(4) Section 10 (3) does not deal with an 

application lor the renewal of a mining 
lease. That has been dealt with in S 8 (2) 
and (3) of the Act. ILR (1966) Assam 233(242) 
(DB> 


(5) The State Government is not under any 
obligation to grant an application for mining 
lease, even if there is only one applicant. 
The State Government is given the discretion 
to grant or refuse to grant mining lease ap¬ 
plied for by the applicant The discretion to 
refuse an application for mining lease can 
be exercised only on proper and relevant 
grounds which have relation to the purposes 
of the Act. When the application of certain 
person is rejected on the ground that the 
State Government has reserved the land for 
exploitation of bauxite in the public sector, 
this ground cannot be said to be improper, 
or irrelevant, or in any way unrelated to the 
object of the legislation. A 1973 Guj 117(130, 
Ml) : 13 GujLR 1006 

(6) Application for prospecting licence — 
Payment of fees along with application — 
Fees paid less than required due to over¬ 
sight — Application not void particularly 
when deficit fee was accepted on behalf of 
“e State Government A 1977 SC 984(987, 

1) : 1977 TaxLR 1820. (A 1975 Orissa 110, 


(7) Application for paining lease — Thougt 
S 10 does not expressly prescribe such ap 
plication should be accompanied by Income 
lax clearance certificate in view of R. 22 (3] 
« tiie Mineral Concession Rules (I960). ILS 
(1974) AndhPra 909(920). 

(8) Notification D/- 29-12-1981 by Centra! 
Government fixing rates of royalty payable 
Py all mining lease holders, granted before 
25-10-1949 — Does not affect power of State 
OOTC rnment to grant remission in rate d 


royalty after the date of notification. A 1967 
MadhPra 184(193) : 1967 IVTPLJ 202. 

(9) Mineral Concession Rules (I960), 
Rules 24 (3). 38, 54 — Rule 24 (3) is not ultra 
vires, as powers to refuse a licence are 
given to Government under S. 10 (3). A 1971 
MadhPra 75(76) : 1970 MPLJ 821. 

(10) State Government can grant lease in 
respect of portion or refuse to grant lease in 
respect of remaining part of notified area. 
(1969) 1 MysU 133(137). 

(11) Where in response «o State Govern¬ 
ment notification under R. 58 of Mineral Con¬ 
cession Rules (1960) inviting applications for 
regrant of licence for mining asbestos for 
an area of 113.50 acres. A made an applica¬ 
tion for the entire area and B made an ap¬ 
plication for lesser area than the whole, it 
was held that as the applications were not 
for the same area but for different areas 
S. 11 (3) had no application and the case 
would be governed bv S 10 (3) under which 
the Government could grant the licence to 
any of the applicants and no applicant could 
challenge the decision of the Government 
ILR (1976) 2 Delhi 583(590, 591). 


(12) The power of the State Government 
under S. 10 includes the power to refuse the 
grant of a licence or a lease on the ground 
that the land in question is not available for 
such grant by reason of its having been re¬ 
served by the Government for any purpose. 
It cannot be said that the State is required 
to obtain a licence or lease even though it 
is itself the owner of the land. A 1976 SC 
2591(2594, 2595) : 1976 UJ (SC) 783, (A 1972 
Orissa 68, Overruled.) 

(13) While granting a mining lease under 
S. 10 the Government may permit lessee to 
have absolute title in mineral after quarry¬ 
ing or may retain its proprietorship and 
reauire lessee to quarry it on its behalf. 
That shall depend in each case on terms of 
agreement 1981 UPTC 866(888)(A11). 


U4) Applications for prospecting and min¬ 
ing leases by several persons — Application 
for m ining lease rejected while those for 
prospecting lease kept pending for long 
period _ Mere delay in their disposal not a 
good ground for suspecting bona tides of 



[The] Mines and Minerals (R. & D.) Act. 1957 


688 [S 11] 

„ “'h Pr K eferential r j8 ht of certain persons.— (1) Where a prospecting li- 
cence has been granted in respect of any land, the licensee shall have a pre¬ 
ferential right for obtaining a mining lease in respect of that land over anv 
other person: y 


Provided that the State Government is satisfied that the licensee has 
not committed any breach of the terms and conditions of the prospecting li¬ 
cence and is otherwise a fit person for being granted the mining lease. 

(2) Subject to the provisions of sub-section (1). where two or more per¬ 
sons have applied for a prospecting licence or a mining lease in respect of 
the same land, the applicant whose application was received earlier shall have 
a preferential right for the grant of the licence or lease, as the case may be, 
over an applicant whose application was received later: 


Provided that where any such applications are received on the same day. 
the State Government, after taking into consideration the matters specified in 
sub-section (3), may grant the prospecting licence or mining lease, as the case 
may be, to such one of the applicants as it may deem fit. 


Section 10 (contd.) 

Government authorities. A 1966 Mys 167 
(172). 

(15) Application for prospecting licence — 
Expiry of period of nine months — Govern¬ 
ment must be deemed to have refused the 
application. A 1968 Mys 124(126) : (1967) 2 
MysLJ 575. 

(16) Renewal of mining lease in respect of 
property belonging to ryotwari pattadar — 
Consent of pattadar for renewal not neces¬ 
sary — Application by ryotwari pattadar 
for grant of licence in respect of land under 
mining lease — Area not yet notified under 
Rule 58 — Application premature — Rejec¬ 
tion of such application without assigning 
reasons — Not bad. (19681 1 AndhWR 1(19). 

Section 11 


(1) Rule of priority — Quarry lease for 
brick-kiln — Only being minor mineral ruie 
of priority will not apply. A 1963 Bom 117 
(120) : 64 Bom LR 629 (DB). 

(2) Section does not take away right of 
State Government to fix a ceiling in the 
matter of various minerals. A 1968 Madh 
Pra 17(19) : 1967 MPLJ 728 (DB). 


(3) Constitutional validity — Section not 
discriminating on ground of preferential 
right given to those who apply earlier — 
No violation of Art. 14. ILR (1974) AndhPra 
909(929) ** ILR (1973) 1 Delhi 929(935) : 
(1974) 76 PunLR (D) 100. 

(4) The provision of sub-section (2) has 
been made subject to sub-section (1); that 
will only mean that after priority is 

ed if it is found that a person who has filed 
application for mining lease, if first in time 
as against an applicant for a mining lease 
who had earlier obtained prospecting licence, 
the second applicant would be given prefer¬ 
ence even though the first applicant was 
first in time. That provision cannot be inter¬ 
preted to mean that applications for mining 
leases and prospecting licences have to 9 
treated as two separate categories. (J9m * 
AndhWR 267(270) M A 1966 Mys 167(171) 
(DB). 

(5) When the petitioner wants to avail him¬ 

self of the statutory benefit provided m 
S 11 (2), he must satisfy the requirements 


of the Act and the Rules made thereunder. 
Any application to be valid and proper for 
the purposes of S. 10 must be an application 
made in the prescribed form and must he 
accompanied only by the prescribed fee but 
also bv a proper income-tax clearance certi¬ 
ficate as seen in Rule 22 (3). If the applica¬ 
tion is not accompanied by an income-tax 
clearance certificate, such an omission can¬ 
not be considered as a mere technical defect 
which can be cured at any time. 
In order to claim priority under S. 11 (2) 
over other annh'cationc the application must 
be such as would comply with the statutory 
reouirements. ILR (1974) AndhPra 909(919, 
920) •• A 1978 AndhPra 422(427) : (1978) 1 
AndhWR 108 (DB). 

fSee however A 1980 Raj 89(93) : ILR 
(19^ 29 Rai 716. (Application for mining 
lease not accompanied bv Income-tax clear¬ 
ance certificate or deposits due to bona fide 
mistake — Application need not be rejected 
as being incomplete — It is the date of ap¬ 
plication and not date of jts completion 
which is crucial for the purposes of priority 

under S. 11.11 # A # 

(6) More than one application for grant ol 
mining lease — Question of preference 
under S. 11 (2) would arise only when all 
applications stand on eoual footing and not 
otherwise A 1974 AndhPra 250(251)(DB). 

rSee however ILR (1973) 1 Delhi 923(933): 
(1974) 76 PunLR (D) 100. (Preferential rieht 
given to a prospecting licensee to get a min¬ 
ing lease is not subiect to his being of equal 
merit with other applicants.il 

(7) If in response to notification the State 
Government receives one application for the 
entire area and another application for lesser 
area than the whole then in that situation 
S. 11 (3) has no application S 11 applies to 
eouals. And. such a case wTOld ta govern¬ 
ed by S. 10 (3). ILR(1976) 2 Delhi 583(591). 

(8) Two applicants applying for grant of 
lease of same land, one for minor mineral and 
other for maior mineral — No provisioni t 
priority in such cases — It is up to State 
Government to grant lease to 

who had applied first 1977 WLN (UC) 413 

(^(9) The expression ‘as the case may be* 
in ( sib section (2) of S 11 of the Act clearly 
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(3) The matters referred to in sub-section (2) are the following . 

(a) anv special knowledge of, or experience in, prospecting operations cr 
mining operations, as the case may be, possessed by the applicant; 

(b) the financial resources of the applicant; 

(c) the nature and quality of the technical staff employed or to be employ¬ 
ed by the applicant; 

(d) such other matters as may be prescribed. 

(4) Notwithstanding anything contained in sub-section (2) but subject to 
the provisions of sub-section (1), the State Government may for any special 
reasons to be recorded and with the previous approval of the Central Gov¬ 
ernment grant a prospecting licence or a mining lease to an applicant whose 
application was received later in preference to an applicant whose application 
was received earlier. 


fecilon 11 (contd.) 

applies to the grant of licence or lease. A 
reading of the sub-sections shows that ap¬ 
plications for prospecting licence or mining 
lease have been treated as one group and 
the priority between them Is to be assigned 
in accordance with the time of receipt of the 
application. Having done that, the grant is 
to be of a’ licence or a lease that being de¬ 
pendent upon whether the application is for 
licence or lease. The expression *as the case 
may be’ can be given onlv that mea ning and 
no other meaning. (19691 2 AndhWR 267 
(270). 

(10) 'To such one of the applicants*' — 
Words "such" and "one" anoly to each one 
Of applicants who have made applications on 
the same date — S. 11 (21 vested discretion¬ 
ary power in State Government to grant 
mining lease to one or more persons whom 
thev may deem fit (1969) 1 MysLJ 133(140) 

(11) The State Government is not under 
anv obligation to grant an application for 
mining lease even if there is only one ap¬ 
plicant. The State Government is given the 
discretion to grant or refuse to grant mining 
lease applied for by the applicant. But the 
discretion of refusal can be exercised only on 
proper and relevant grounds which have re¬ 
lation to the purposes of the Act. A 1973 
Otij 117(129, 130) : 13 GuJLR 1006. 

(18) Where the State Government notifica¬ 
tion under R. 58 of Mineral Concession Ru’es 
(I960) Invited applications for regrant of 
licence for mining asbestos it was held that 
the experience required of a party under 
8. 11 (3) would have to be in mining opera¬ 
tions and not necessarily In mining asbestos. 
ttA (1976) 2 Delhi 583(394). 

(18) The financial resources of a party ln- 
tfnde Its credit In the world and ability to 
porrow and the fact that the party has been 
paying all Government dues regularly is a 
Levant consideration In determining its 
financial resources. &9 prescribed under Sec¬ 
tion 11 (3) (b). ILR (1976) 2 Delhi 583(594). 

• .( 14 ) Mineral Concession Rules (1960), 
Rules 9 and 17 — Rule of priority — Ap¬ 
plicability and scope — Two applications by 
£®®rent persons presented and completed on 


different dates — Both found in full com¬ 
pliance with Rules of 1949 and 1960 and 
date of order — Rule of priority will not 
operate. A 1964 Punj 432(434) : 67 Pun LR 
841. 

(15) Rule 12 of Bihar Minor Mineral Con¬ 
cession Rules (1972) prescribing Rule of 
priority is not in conflict with the provisions 
under S 11 (2) of the Act. 1983 BBCJ 324 
(327) : 1983 Pat LJR 527 <DB). 

(16) Application for grant of mining lease 

— Acknowledgment under R. 23 of Mineral 
Concession Rules (I960) on holiday — Such 
application should not be given priority to 
the one presented on the day after the holi¬ 
day — Under R. 23 acknowledgment cannot 
be made on holiday unless special arrange¬ 
ments are made and notified by State Gov¬ 
ernment in this regard. A 1981 Raj 123(130) 
(DB). 

(17) It is open to anv applicant who has 
applied later to point out any special reasons 
why the lease should not be granted to the 
earlier applicant, but should be granted to 
him. In such a case the State Government 
may act under sub-section (4) and grant the 
lease to the later applicant after obtaining 
the previous approval of the Central Gov¬ 
ernment. A 1969 AndhPra 410(413). 

(18) Section 11 (4) is directory and not 

mandatory. The rule regarding priority is 
clearly set out in sub-sections (1). (2) and 
(3) of S. 11. The contingency mentioned in 
sub-section (4) of S. 11 is an exception to the 
general rule and cannot be held to be man¬ 
datory. It cannot be said that an exception 
provided in a provision creates a right 
Whether the State Government in its wisdom 
wishes to invoke the exception in a parti¬ 
cular case, is not a matter open to judicial 
review unless gross illegality or mala fide 
are shown. ILR (1977) 1 Delhi 189(196). 

(19) Preferential right of certain persona 

— Discretionary power under S 11 (4) does 
not go to the extent of revoking an order 
granting mining lease before other applica¬ 
tion is filed. A 1972 Mys 149(151) : (1972) ] 
MysU 41 (DB). 

(20) Priority of applicant whose applica¬ 
tion is received earlier under S 11 (2) — 
Government given overriding power under 


rv •, ,, . • 

T [Vol. 25] 4 


"A” In the ettettons stands for AIR 


A, M. 44 
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12. Registers of prospecting licences and mining leases.— ( 1 ) The State 
Government shall cause to be maintained in the prescribed form- 

fa) a register of applications for prospecting licences; 

(b) a register of prospecting licensees; 

(c) a register of applications for mining leases; and 
M) a register of mining lessees; 

in each of which shall be entered such particulars as may be prescribed. 

(2) Every such register shall be open to inspection by any person on pay¬ 
ment of such fee as the State Government may fix. 

RULES FOR REGULATING THE GRANT OF PROSPECTING LICENCES 

AND MINING LEASES 

13. Power of Central Government to make rales in respect of minerals.— 

(1) The Central Government may, by notification 3 in the Official Gazette, 
make rules for regulating the grant of prospecting licences and mining leases 
in respect of minerals and for purposes connected therewith. 


Section 11 (contd.) 

S. 11 (4) — Power is not unguided and 
arbitrary and is not violative of Art 14, 
Constitution of India. A 1981 Guj 57(62) : 
22 GujLR 307 (DB) 

(21) Grant of mining lease — Priority in 
filing applications in point of time — Over¬ 
riding power of Government under S 11 (4) 
— Exercising such power Government give 
reason that factory of applicant was situat¬ 
ed in notified backward area — Held, if as a 
matter of policy State Government desired 
to boost up industry in notified backward 
area it could be a valid reason. A 1981 Guj 
57(64) : 22 GujLR 307 (DB). 


(22) The grant of prior approval by Cen¬ 
tral Government under S. 11 (4) is an ad¬ 
ministrative check. At that stage the parties 
affected are not entitled to be heard even by 
invoking principles of natural justice. In 
fact the prior approval cannot be called an 
order or decision. The order of decision will 
be only that of the State Government which 
it passes in pursuance to the prior approval 
of the Central Government (1982) 2 Andh 
WR 162(165) 


fSce also A 1981 Guj 57(641 : 22 GujLR 
307 (DB). (S. 11 (4) does not in tepns pro¬ 
vide that an applicant whose priority is 
sought to be bypassed shaD be heard be¬ 
fore a final order is made m favour of any 
other applicant whose application was sub¬ 
sequent on point of time.)! 


(23) Priority of applicant in point of time 

— By passing under S. 11 (4) — 

cause the Minister was acquainted with tne 
person given priority would not show that 
there was mala fide order. A 1981 GU 3 o 
<66) : 22 GujLR 307 (DB). 

(24) Priority of applicant in point rtMjme 

- By-passing under S II1(4)I - Approvn of 
Central Government — On facte held'ha 
the approval did not betray noo-applioatirm 
of mind A 1981 Guj 57(67) : 22 GujLR 307 


(25) Words 'the State Government may-, 
grant a nrnspectme licence 
11 ( 4 ) — Though words are enabling tnev 
5t a statutory duty capable of being 
ced bv a writ of mandamus ILR (1973) 
Delhi 923(936) : (1974) 76 PunLR (D) 100. 


(26) Power of High Court to issue writs 
— Under S. ll of Act 67 of 1957 Central Gov¬ 
ernment is empowered to decide the matter 
of priority — if the Government takes an 
erroneous view of the principle 'first come; 
first served* embodied in S. 11 and in Mine¬ 
ral Concession Rules it is not such a patent 
error which would rail for interference by 
High Court by issuing a writ A 1964 Punj 
432(485* 

(27) Writ petition by applicant for mining 
lease to challenge rejection of his applica¬ 
tion founded on preferential right conferred 
by S. II — Writ held maintainable — Bar 
under Art. 226 (3) is attracted only when 
remedv of suit, appeal, revision etc. is avail¬ 
able under the very statute or Rules made 
thereunder — Under the Act and Rules 
made thereunder there is no specific right of 
filing suit even if preferential right of ap¬ 
plicant for grant of mining lease is ignored. 
A 1980 Rai 89(92). (1977 WLN (UO 58# 
(Rai) Reversed) 

(28) Where a petition was filed for issue 
of a writ of Mandamus directing the Govt, 
to grant the lease alleging that certain firms 
were granted lease though they had applied 
for leases subsequent to the petitioner's ap¬ 
plication. it was held that, the minerals are 
properties of State Government and it is not 
a fundamental right of any person to extract 
any mineral from any place owned by the 
State The right of mining is a statutory 
right available under Mines and Mineral® 
(R & D) Act and the various Rules framed 
thereunder, and hence amenable to judicial 
review and it is only in the administration 
of the statute and the Rules that the State 
is precluded from making any discrimina¬ 
tion or from ignoring the prior a pplica nts 
in a manner mala fide against the provisions 
of S. II of the Act A 1983 (NOO 47 (Delhj). 


Seetioa 13 

(1) Orissa Mining Areas - - 

und Act (27 of 1952) is superseded ibv 
fines and Minerals (Regulation and Deve- 
jpment) Act (1957) — Notice demand 

lade on 1-8-1960 under Orissa Act 2. oi 
952 for fees accruing pnor to l-b-iaaa » 
owever valid and amount can be r wove ret 
®twithstanding disappearance of Orissa Act- 
{ 1964 SC 1284(1289, 1291. 1292) : 1964 
11. (A 1962 Orissa 24. Reversed.) 
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(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely:— 

(a) the person by whom, and the manner in which, applications for pros¬ 
pecting licences or miirng leases in respect of land in which ihe 
minerals vest in the Government may be made and the fees to be paid 
therefor; 

(b) the time within which, and the form in which, acknowledgment of the 
receipt of any such application may be sent; 

(c) the matters which may be considered where applications in respect of 
the same land are received on the same day, 

(d) the persons to whom certificates of approval may be granted, the form 
of such certificates and the fees payable for the grant, or renewal 
thereof; 

(e) the authority by which prospecting licences or mining leases in respect 

of land in which the minerals vest in the Government may be granted; 

(f) the procedure for obtaining a prospecting licence or a mining lease in 

respect of any land in which the minerals vest in a person other than 
the Government and the terms on which, and the conditions subject 
to which, such a licence or lease may be granted or renewed: 

(g) the terms on which, and the conditions subject to which, any other 
prospecting licence or mining lease may be granted or renewed: 

(h) the facilities to be afforded by holders of mining leases to persons de¬ 
puted by the Government for the purpose of undertaking research or 
training in matters relating to mining operations; 


Section 13 (eontd.) 

(2) The scheme of the Ad is that the 
Uwon Government is given power by the 
Parliament to modify the rates of royalty 
for all minerals except the minor minerals. 
Under S. 15 State Government has authority 
to Impose royalty in respect of minor mine¬ 
rals. A 1965 Pat 491(4961. 

(3) No doubt S. 13 empow ers the Central 
Government to frame rules but this does not 
take away the powers of the Central Gov- 
crnn **it to delegate to the State Govern¬ 
ment powers under S. 15. A 1981 Raj 95(97V 


(4) Under this section power has been 
given to Central Government to make rules 
tn respect of mines and minerals. All such 
rules are binding on the State Governments. 
However the Central Government has a 
right to grant or renewal of lease on terms 
conditions different from terms and con¬ 
ditions laid down under rules made under 
5. 13. A 1982 Cal 400(405) : (1982) 88 CalWN 


<5) Power of Central Government to make 
58 (I) does not authorise the Cen 
yiGovcrnment to make rules in reaped 

A m AndhPra 458(456); 
Wl78) j AndhLT 338. 

fB) Surrender of tease by toe leasee — 
can surrender if he deposits in ad 
dead ren t for twelve calendar 

S^^L.T difled "te- Oft* ** tesee 

■DMrrender in cue Controller ct Minim 
passes advene ofdecs aerial w ^ 
tt JL_ p *f od Ws tease and en 

<x»>ditvval 

1* «fcrrw3» S,me0da: °* A i»7 


(7) Grant of mining lease by Government 
— Previous consent of owner of surface 
rights not necessary Hit (1974) AndhPia 
909(910) (DB). 

(8) Grant of mining lease — Slate Govern¬ 
ment cannot insist an the production of a 
fresh income-tax clearance certificate at the 
time of the execution of the lease deed when 
one such certificate has been filed along 
with the application as per the requirements 
of the rules. ILR <1971) Andh Pra 208(219) 
(DB). 

(9) Application for prospecting license — 
Ucome-tax clearance certificate has to be 
produced before the license is granted — 
Failure to produce such certificate entails 
consequences in S. 19 — Application un¬ 
accompanied by such certificate will not it- 
sea amount to "Contravention” within the 
meaning of S. 19 l a 1967 Mys 141(142) j 
(1966) 2 MysLJ 748 (DB). 

00) Rules framed undo- S is of the Act 

arenot inconsistent with S. 5 — They am 

“S* 01 / rate having the force of law ILR 
(1971) Andh Pra 208(218)(DB). 

(11) Mineral Concession Rules of i960 as 
framed under S. 13 are not ultra vires the 

f71)(DB) B ConstS,ution - A 197i Orissa 68 

(12) Section 13 (2) (g) enables the Gov- 
ern ment to mate rules regarding the terms 
■nd conditions subject to which any prospect¬ 
ing licence or mining lease may be granted 
dr renewed, ft includes the power to make 

con d i ti ons subject to which 

be , refU 5? d A SC <78(6931. 

<13) Mineral Concession Rulra nofim 

R- 27 (l) fc) — Not ultra vires of rale muAr 
ing P 0 *®** under S. 13 (2) (g) - if M 
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(i) the fixing and collection of dead rent, fines, fees or other charges and 
the collection of royalties in respect of— 

(i) prospecting licences, 

(ii) mining leases, 

(iii) minerals mined, quarried, excavated or collected; 

(j) the manner in which rights of third parties may be protected (whether 

by payment of compensation or otherwise) in cases where any such 
party may be prejudicially affected by reason of any prospecting or 
mining operations; 

(k) the grouping of associated minerals for the purposes of section 6; 

(l) the manner in which, and the conditions subject to which, a prospecting 

licence or a mining lease may be transferred: 

(m) the construction, maintenance and use of roads, power transmission 
lines, tramways, railways, aerial ropeways, pipelines and the making 
of passages for water for mining purposes on any land comprised in a 
mining lease; 

(n) the form of registers to be maintained under this Act; 


Section 13 (contd.) 

void on ground of uncertainty when applied 
to renewal of lease. A 1975 SC 949(951, 952). 

(14) Mineral Concession Rules (1960), 
R. 27 (1) (d) — Licence given to operator to 
extract and remove fireclay — Mining 
operator paying surface rent for land — 
State Government cannot ask for any other 
compensation. A 1963 Madh Pra 213(215) : 
1963 MPLJ 274 (DB). 

(15) Mineral Concession Rules. Rules 27 (5) 
and 55 — First notice under Rule 27 (5) 
issued by Collector on 15-10-1973 directing 
lessee to remedy certain breaches — Lessee 
admitting breaches and praying for their 
condonation — State Government however 
by its order D/- 21-5-1974 cancelling contract 
and forfeiting security deposit — Second 
notice under R. 27 (5) issued by Collector on 
22-5-1974 in respect of same breaches subse¬ 
quent to first notice — First notice not waiv¬ 
ed — In revision under R. 55 Central Gov¬ 
ernment confirming State Government’s order 
of cancellation — Order is valid. A 1977 M* 
1691(1693) : 1977 UJ (SC) 331. 

(16) Rule 31 (2) of Mineral Concession 
Rules (1960) as framed under S. 13, which 
provides for commencement of mining lease 
cannot be said to be mandatory and it <*>es 
permit the commencement of a mining le^se 
from a date anterior to the .date 
execution of the deed A 1983 All 246(250) 

(17) Mineral Concession Rules (WO), 
Rr. 40 and 58 - Land shall not * availaMe 
for grant of minine lease or licence unless 
so entered in registers kept under R 40 ( 2 ) 

— No licence or minine lease granted in M 

cordance with the rubs - Andh PrS 

said to be not available. A 1967 Andti 

94(98) . (1966) 2 AndhWR 179. 

(18) Mineral Concession Rules (1960V R 46 
JTransier forbidden by the rule is absolute 

— It is not restricted to volunta^ transfers 
only — Rule not retrospective but applies to 
all the sales of mining leases which had not 
token place before the commencementof 
Rule (1962) 1LR 41 Pat 412(416, 418, ‘UD 

(DB). 


(19) Mineral Concession Rules (1960), 
Rr. 58 to 60. 11 (2). 28 (2). (4) and 43 — Re¬ 
grant of mining leases and prospecting 
licences governed by Rr. 58 to 60 — Cases 
of renewal are governed by Rr. 11 (2), 28 (2) 
and (4) and R. 43 — Pattadar owner can 
challenge order renewing license, even 
though he is not a party to the application 
for renewal. (19681 1 AndhWR 1 : ILR (1969) 
AnPra 736(754). 

(20) Mineral Concession Rules (1949), R.54 

— Parties other than the Revision Petitioner 
have no right to be heard — State Govern¬ 
ment not obliged to act judicia lly. A 1967 
AndhPra 94(98) : (1966) 2 AndhWR 179. 

(21) Mineral Concession Rules (1949), 

R. 54 ( 2 ) — Revision by unsuccessful party 

— Others to be impleaded only when they 
are granted a prospecting licence or mining 
lease. A 1967 AndhPra 94(97) : (1966) 2 Andh 
WR 179 

(22) Mining Leases (Modification of Terms) 
Amendment Rules (I960), R. 28 — Scope 
Rule laying down the period of limitation for 
renewal application — Appbcation for 
renewal of a mining lease to be made 
at least six months before the ex¬ 
piry of the lease — Rule is mandatory and 
not directory — Scheme and the object of 
Act and the rules to be taken into considera¬ 
tion. (1969) 3 SCR 165(172). 

(23) Mining Leases (Modification of Terms) 
Amendment Rules (1960) R. 28 - Assuming 
that R 28 laying down the period oMunrta- 
tion for renewal application is ultra vires 

S. 13 (2), the rule is not invalid for that 
reason. S. 13 (1) authorises the Central Gov- 

ernment to make rules or . Gov . 

grant of mining Ms and toe Centra Gov 

should be made. (1969) 3 SCR 165(173, 

(24) Mineral Concession Rules < 19 ®°£* t ^ 

ssfpggs 

Bulea. fl96 B , 1 
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(o) the disposal or discharge of any tailings, slime or other waste products 
arising from any mining or metallurgical operations carried out in a 
mine; 

(p) the reports and statements to be submitted by holders of prospecting 
licences or owners of mines and the authority to which such reports and 
statements shall be submitted; 

(q) the period within which applications for revision of any order passed 
by a State Government or other authority in exercise of any power 
conferred by or under this Act, may be made and the manner in which 
such applications shall be disposed of; and 

(r) any other matter which is to be, or may be, prescribed under this Act. 

[a] For Mineral Connession Rules, 1960, see G.S.R. 1398, Gaz. of India, 26-11-1960, 

Pt. II, S. 3 (i), p. 1832; Said Rules have been amended by G.S.Rs. 1133, 1303 
and 1446 of 1961; 140, 793, 1011 and 1398 of 1965; 369 of 1967; 370, 634, 703, 704 
and 1177 of 1968; 154, 791 of 1969. 

a [13A. Power of Central Government to make rules for the grant of 
prospecting licences or mining leases in respect of territorial waters or con¬ 
tinental shelf of India.— (1) The Central Government may, by notification in 
the Official Gazette, make rules for the grant of prospecting licences or min¬ 
ing leases in respect of any minerals underlying the ocean within the terri¬ 
torial waters or the continental shelf of India. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for all or any of the following matters, namely:— 

(a) the conditions, limitations and restrictions subject to which such prospect¬ 
ing licences or mining leases may be granted; 

(b) regulation of exploration and exploitation of minerals within the terri¬ 
torial waters or the continental shelf of India; 

(c) ensuring that such exploration or exploitation does not interfere with 
navigation; and 

(d) any other matter which is required to be, or may be, prescribed.] 

[a] Inserted by the Mines and Minerals (Regulation and Development) Amend¬ 
ment Act, 1972 (56 of 1972), S. 6 (12-9-1972). 

14. Sections 4 to 13 not to apply to minor minerals.— The provisions of 
sections 4 to 13 (inclusive) shall not apply to a [quarry leases, mining leases or 
other mineral concessions] in respect of minor minerals. 


Section 13 (contd.) 

AndhWR 1 : ELR (1969) AndhPra 736(751) 
CDB). 

(25) Where the applicant had made an ap¬ 
plication for mining leases in time and also 
applied for the mining dues clearance certi¬ 
ficate one day before the filing of applica¬ 
tion, which was not issued in time bv the 
Government officials, in spite of the remin¬ 
ders of applicant from time to time, filing of 
fiudi certificate by him after the time pres¬ 
cribed under rules could not be said, due to 
nis failure, so as to make the application in- 
Tffii (1983) 2 AndhWR 133(137) : (1983) I 
280 , 

(28) Provisions of Mineral Concession 

SS 68, ? ules I 1 ’ 23 (3) and porm K 

do not empower a 
S? to occupy the surface of third 
Writes without their consent — Cases 
or renewal are, different. (1969) I An 

W7)(DP) *** (19W) ** *”* 733(751 to 783 > 
l 27 ) ^“2 lessee was inducted into 


cannot be revoked without any opportunity 
of being heard to the lessee, only on the 
ground of non-execution of lease deed 
A J 97 * 031 296(307) : 78 CalWN 61. (Case 

irnder R. 28A of Mineral Concession Rules, 
1949). 

Section 14 

( 1 ) Sections 14 and 15 have to be read to¬ 

gether. As regards minor minerals’ widest 
powers for framing rules relating thereto 
^ av ^^L.. entrusted state Government. 

A 1972 Punj 356 (FB). 

(2) Principle regarding priority as contain¬ 
ed in Ss. 4 to 13 (inclusive) — Not applicable 

minerals c lay. A 1678 Bom 

259(268) : 1978 MahU 270 (DB). 

(3) Rule 12 Bihar Minor Mineral Conces- 

sion Rules is not repugnant to the provision 
JJ£ R ' } 2 which in a rule of priority 

ftrst come first served” applies to minor 
minerals only. 1983 BBCJ 324 (327)(DB) (Pat). 

<4) Himachal Pradesh Minor Minerals 
(Concession) Revised Rules (1951): R. 3 _ 

S^ V woSd°- da * y — th0U - 5 b,ainin « 
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[a] Substituted for the words ' prospecting licences and mining leases" by Mines 
and Minerals (Regulation and Development) Amendment Act, 1972 (56 of 1972) 
S. 7 (12-9-1972). 


15. Power of State Governments to make rales in respect of minor 
minerals.— (1) The State Government may, by notification 3 in the Official 
Gazette, make rules for regulating the grant of ‘’[quarry leases, mining leases 
or other mineral concessions] in respect of minor minerals and for purposes 
connected therewith. 


(2) Until rules are made under sub-section (1), any rules made by a State 
Government regulating the grant of ^quarry leases, mining leases or other 
mineral c cm cessions] in respect of minor minerals which are in force im¬ 
mediately before the commencement of this Act shall continue in force. 


°f(3) The holder of a mining lease or any other mineral concession grant¬ 
ed under any rule made under sub-section ( 1 ) shall pay royalty in respect 
of minor minerals removed or consumed by him or by his agent, manager, 
employee, contractor or sub-lessee at the rate prescribed few the time being 
in the rules framed by the State Government in respect of minor minerals: 


Section 14 feontd.> 

leases for exploitation of minor minerals. 
A 1972 Punj 356(271) : LLR (1971) 2 Punj 
311 (FB). 

(6) Grant of lease of area by State 
Government not overlapping — Cancellation 
by Central Government on the point of prio¬ 
rity — Cancellation held was not justified. 
1977 WLN (UC) 413(421, 422)(Raj). 

SECTION 15 — SYNOPSIS 

1. Scope. 

2. State Rules — Illustrations. 


1, Scope. 


(1) The entire legislative field relating to 
minor minerals having been withdrawn from 
the State Legislature, it could not be said 
that because S. 15 of Act 67 of 1957 did not 
deal with modification of leases the State 
was free to legislate in that field. A 1970 SC 
14260446). 

(2) Vested interests cannot be taken away 
except by law made by a competent legis¬ 
lature. Mere rule-making power is not suffi¬ 
cient. In view of Act 67 of 1957 the Bihar 
Legislature had lost jurisdiction to legislate 
about minor minerals Rule 20 (2) of the 
Bihar Minor Mineral Concession Rules. 1964 
was ineffective for modifying leases granted 
after 25-10-1949. S. 15 of the Act of 1957 did 
not contemplate alteration of the terms of 
leases already in existence before the Act 
was passed. A 1970 SC 1436(1446). (A 1968 
Pat 50, Reversed.) 


(3) Inaradar's right to minerals — Express 
ovenant creating such an interest is ne'-es- 
ary (1969) 1 AndhWR 1 : ILR (1966) Andh 

ra 736 (759) (DB). 

(4) Scope of - Rule making power of 
Itate Government under S. 16 (1) — state 
Government has authority to mpffie royalty 
n respect of minor minerals. A 1966 Pat 491 
490) : 1966 BL.TR 325 d>B) 

Rovaltv is a payment to the lessor pro- 
mi'iionoteto the amount of the mineral 
corked; it is paid in addition to de^ rent 

nd surface rent necessary 

.f mining leases. Royalty bemg a 
»ncomitan( of mining leases, power 
rules for regulating the grant of mining 


leases of minor minerals and for purposes 
connected therewith will necessarily include 
the power to make rules fixing the rates of 
royalty in respect of minor minerals. A 1969 
MP 210(212) : 1960 MPLJ 12 (DB> 

( 6 ) Powers entrusted to State Government 
for framing rules relating to minor minerals 
would include levy of royalty in respect of 
prospecting licences and raining leases 
granted for their exploitation. A 1972 Punj 
356 : 1LR (1911) 2 Punj 214 <FR>. •• A 1980 
An 92(98)(DB) •• A 1972 Raj 145(148) : 1972 
RajLW 76. 

(7) In essence royalty is the consideration 
which the owner of a Droperty may receive 
from those whom he allows the use of his 
property or entrusts his property for ex¬ 
ploitation of the mineral resources contain¬ 
ed therein. In that view of the matter, it 
is more akin to rent or compensation payable 
to an owner by the occupier or lessee of 
land for its use or exploitation of the re¬ 
sources contained therein. Merely berause 
the provision with regard to royalty is made 
by virtue of the rules relating to the regu¬ 
lation of the mining leases and a uniform 
rate is prescribed, it does not follow that it 
fs a compulsory exaction in the nature a* 
tax or impost. A 1969 Punj 79(90)(DB) (A 
1965 Pat 491. Dissent, from.) 

( 8 ) Compulsion in the payment of royalty 

arises out of the conditions of mm mg 
leases and is because of the contract between 
the grantor of the lease and the 
though a condition of payment of royalty « 
prescribed by the rules framed by the aiw 
to regulate the grant of mining leases^ Be¬ 
cause of this compulsion only, ^ 

be termed as a tax. A 1969 Pun) 79(91)(DB). 

(9) Royalty due to Government can be re¬ 
covered as arrears of land revenue 11 
Rule 53 of the Punjab Rule* bulthat is sx* 
sufficient to give it a character of a tax. tx 

1969 Punj 79(92) (DBL to 

(10) Powers under Section 15 — Power 

prohibit mining without 

included. ILR d 975 ) HunPra 593^96) CDBL 

(111 Land within cantonment area mana^a 
by Military Estates Officer a mmor *nmenU 
_ I Si i n r«peC of e.tmdine aB J c_n n £ 
granted only by State Government andno w 
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Provided that the State Government shall not enhance the rate of royalty 
in respect of any minor mineral for more than once during any period of four 
years.] 

fa] Following are some of the Rules made under this provision. 

(1) Rajasthan Minor Mineral Concession Rules, 1959—Raj. Gaz 25-1-1960 
Pt. IV (Ga), Ext, p. 1011 . 

(2) J. and K. Minor Minerals Concession Rules, 1962—J and K Gaz, i 4 - 4 -ig 6 ‘> 
Pt UL Ext, p 1. 

(3) Kerala Minor Minerals Concession Rules, 1967—Ker Gaz, 12-12 1967 Pt I 

S. IV, No. 49. .... 

(4) Mysore Minor Minerals Concession Rules 1969— Mys Gaz. 1989 Pt. IV 
S. 2-C 01. Ext. p. 1 (25-4 1969). 

(5) H P. Minor Minerals Concession Rules, 1971—H. P. Gaz., 5-5-1971, Ext., 

p. 269. 

(bj Substituted for the words "prospecting licences and mining leases” by the 

“ d DCVetoP "“ , > Act 1972 

[c] Inserted ibid, S. 8 (ii) (12-9-1972). 


Sect*, is _ n** i (contd.) 

military states officer in view of provisions 

Act * Buies framed thereunder 1979 All 
WC 122 (123) (DB). 

(12) The expression 'every mineral conces 
sum s' is w ide enough to include the grant of 
the quarry Permit and far recovery of royalty 

- There is no reason to limil or 

circu mscribe the wide amplitude of the ex¬ 
pression ’•other mineral concessions” and ex- 
permits therefrom (1980) 1 Cal 

u Ht$). 

(13) State bang owner of mines has power 
*ow*ave anv area. As soon as orders ofre- 
aervafrons ot certain areas is passed all 
bications for lease of those areas would lapse. 
fi«h reservation does not affect Art 14 CoS 
•Utabnm (1981) 22 GujLR 126034) (DB^ 

for which 

“f <^wramrat may make rukx have not 
teen enumerated, does not caa any reOecS! 
gon the vabdily of the ^nenuJoweTS? 

^ 15 90 as the limits a t 

W236(242r DOt trara * rrased - <197 *' ™ Cal 

evJn ) J^£ e J K ^ eT 10 «»<* legislation 

M£l22 e / iSi T N a Minor Mineral Conces 

SfinSS^S^ ■“** 4 15 is in Fdb- 

“•derTls^ SttTsC *?, 

jSQ 4(5; sc 711(715) : 15gl 


UJ 




<1) A- P. Minor i 

5?? 6) * 1 Rf. 5. 13 — 
gfiered with by 

■■.area of 


— Hhi Orations. 


Co-operative Society re- 

— 9-laws prescribing 
•* *»■ 


jecting such application does not violate 
AndhLT ^ C ° nstitution - < 1982 > 2 

A R T^tL 9 w Prov i so /, 15 and 31 (xiv) of 
A. r. Minor Mineral Concession Rules (1966) 

foresl officra' when 
♦b fj^s e is initially granted. At the time of 

c ° nsu,tat r°n is not needed A 
JgJ } AndhPra 42(49) : (1980) 2 APLJ 347 

erf against the rejection 

?fan application for renewal of a quarry 
feme is pending, tin its disposal the lesee 

m ,?^ TTy operations. A 1981 Andh 
Pra 42(46) : (1980) 2 APLJ 347 (DB). 

shin dead rent U a matter that 

™s have to be provided for only by the 

** * *«*r»tiWe fn£ 

or , 1 ;ai£ of levy of dead rent What Lite 

srM ss^sst, 

^ A 1978 ** 453(455) ; (1978) 2 aSaT 

Bihar 

vr2t against an order refusing to 

m ^ ral lea * e can be filed 
^cotmrmnicatkm of the 

wKL 48 ^ ** a976 ^ 55 Pal 243 CDBL 
(1972 L r Concession Rules 

l.-cijv *** M) — Min or minerals used in 

SESL were^SSSeTfo?*Sfit o^SS 
KyaltTundLr'S. 

WM^mvSt LmSmg*- 

Rule «■**> 
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Section 15 — Note 2 (contd.) 

State Government under S 15 of the A/:t. 
(1980) 21 (2) GujLR 530(538). 

Himachal Pradesh 

(7) Himachal Pradesh Minor Minerals (Con¬ 
cession) Revised Rules (1951), R. 3 — Ex¬ 
cavation of clay without obtaining mining 
lease would be violation of R. 3 ILR (1975) 
HimPra 593(596) (DB). 

(81 Ru'e 24. Himachai Pradesh Minor Mineral 
(Concession) Rules framed under S. 15, which 
empowers the Director to refuse to grant a 
short term permit requires him to record 
reasons for refusal and as such is not void. 
1983 Sim LC 231 (Para 24) (Him Pra). 

Jammu & Kashmir 

(9) J. & K. Minor Mineral Concession Rules 
1962. Rr. 3 and 44 — Minor Mineral — Manu¬ 
facture of bricks — Petitioners obtained on 
lease private lands for extraction of brick 
clay — Lease holders of private lands not 
under any obligation to obtain quarry permit 
or to pay cost or royalty to State under the 
rules. A 1983 J & K 68(69) : 1983 SrinagarLJ 
180 (DB). 

Karnataka 


(10) Karnataka Minor Mineral Concession 
Rules (1969) Rule 3-A — Rule 3-A is not 
ultra vires. S. 15. (1981) 2 KantLJ 595(598) : 
ILR (1982) 1 Kant 361. 

(11) Karnataka Minor Mineral Concession 
Rules (1969), R. 9 — Quarrying minor mine¬ 
rals — Licence granted subject to certain 
conditions — Government cannot stop quarry¬ 
ing operations carried on by licensor merely 
because some complaint is received from 
third person. (1980) 2 KantLJ 394(395) : ILR 
(1981) 1 Kant 49. 

Kerala 


(12) Minor Mineral Concession Rules 1956, 
Rules 20 and 22 do relate to the grant of min¬ 
ing leases in respect of minor minerals and 
they continue to be in force under Section 15 
(2).' 1968 KerLT 708. 


Punjab 

(13) It cannot be said that the Parliament 
did not intend to authorise the State Govern¬ 
ment to make provision for royalty on minor 
minerals in exercise of its rule making power 
under Section 15 ( 1 ) of the Act. This coupled 
with the finding that the royalty demanded 
under the Punjab Minor Mineral Concession 
Rules, 1964. is not a tax the Rule 20 thereof, 
cannot but be declared as prefectly valid. 
Thus the State of Punjab has the authority 
to charge rovalty on minor minerals. A 1969 
Punj 79(96)(DB). 


(14) Under the provisions of Punjab Minor 
Mineral Concession Rules (1964) made under 
S 15 the Government can enter into a con¬ 
tract for the winnine of Minor minerals only 
where the minor Minerals vests in the Gov¬ 
ernment A 1972 Puni 50(53) : 74 PunjLR 897. 
(Case under Punjab Minor Mineral Conces¬ 
sion Rules (1964), Rr. 34, 37). 

(15) (Per Sandhawalia and Pandit, JJ.): 

In the absence of a subsisting agreement or 
contract between the petitioner and the Gov¬ 
ernment with regard to the minor mineral 
brick-earth no royalty could be levied by the 
Government under R. 20. 


(Per Mahajan, J.):— Wajib-ul-arz of Mouza 
Chhapra Had Bast No. 112 prepared in settle¬ 
ment of 1917-18 left no doubt that the bride- 
earth in dispute did not vest with the Gov¬ 
ernment and therefore the State had no right 
to levy royalty thereon A 1972 Punj 356(372, 
375, 376) (FB). (Case under Punjab Minor 
Mineral Concession Rules (1964), R. 20.) 

(16) Punjab Minor Minerals Concession 
Rules, 1964, R. 20 — Wajab-ul-urj relating 
to Kangra District — Sand, stone and bajri 
are ouUide Wajab-ul-urj — Such minerals 
found in lands of private owners do not be¬ 
long to Govt. — No royalty is payable by 
lessee thereof. 1978 TaxLR 1714(1716) : ILR 
(1977) HP 446. 

(17) Punjab Minor Mineral Rules (1933) — 
Minor mineral — 'Sand* is minor mineral 
1976 CurLJ (Civ) 498 : 1976 PunLJ 558(559) 
(DB). (Overruled on another point in A 1982 
Punj & Har 397 (FB).) 


Rajasthan 

(18) Rajasthan Minor Mineral Concession 
Rules (1959), Rr. 30 and 47 — Contract for 
construction of road — Contract granted by 
Public Works Department — Even such 
contractor cannot quarry stones without per¬ 
mit from Mining Department — If he does 
so. he is liable to be punished under R. 47. 
1963 Raj LW 164(165) (DB). 

(19) Rajasthan Minor Mineral Concession 
Rules (1977), Rr. 63, 61, 29 — Notification 
under R. 63 relaxing procedure prescribed in 
R. 29 for allotment of area — Notification 
prescribing method of drawing lots for grant¬ 
ing lease in respect of some category of per¬ 
sons — Notification can be justified as in¬ 
troducing amendment in R. 29 — Action of 
Government cannot be said to be arbitrary or 
discriminatory. A 1980 Raj 83(88) : 1979 Raj 
LW 502 (DB). 

(20) Royalty is a rent which varies with 
the amount of mineral excavated, while dead 
rent is a minimum guaranteed amount of 
royalty as per rules or agreement under the 
mining lease. S. 15 (3) deals with royalty by 
lessee on minor minerals removed or con¬ 
sumed by him or his men at the rate pre¬ 
scribed in rules under S. 15 (1). A 1981 Raj 
197(200) : 1980 Raj LW 588. 

(21) State Government of Rajasthan nas 
powers under S. 15 to frame rules with re¬ 
gards to minor minerals such as sand ana 
building stones so Rules 34 and 36 Rajasthan 
Minor Mineral Concession Rules (1959) are 
not ultra vires S. 15. A 1981 Raj 47(52) : 1980 

(22) Under Rule 18 Rajasthan Minor Mine¬ 
ral Concession Rules (1959) framed under 
Section 15 the State Government has autn- 
ority to levy and collect dead rent. A Wom 

Raj 95(98). , . At _ , . * 

(23) Dead rent is charged in the form oi a 
fixed rental or minimum amount for grant- 
ing lease or licence in respect of minor 
minerals and is different from royalty which 
is based on the quantity excavated^ Rule 3 
(ix) Rajasthan Minor Mineral Concession 
Rules 1959 framed under 8. 15 in r **g® c * ®J 
dead rent is not ultra vires S. 15. A 1981 Raj 

95(98). r. ,.| j 

Tamil Nadu 

(24) Madras Mining Manual is in 
nature a Code of administrative instructions. 
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16. Power to modify mining leases granted before 25th October, 1949®—- 
b[(i) (a) All mining leases granted before the commencement of the Mines and 
Minerals (Regulation and Development) Amendment Act, 1972, if in force at 
such commencement, shall be brought into conformity with the provisions of 
this Act, and the rules made thereunder, witliin six months from such com¬ 
mencement, or such further time as the Central Government may, by general 
or special order, specify in this behalf. 

(b) Where the rights under any mining lease, granted by the proprietor 
of an estate or tenure before the commencement of the Mines and Minerals 
(Regulation and Development) Amendment Act, 1972, have vested, on or after 
the 25th day of October, 1949, in the State Government in pursuance of the 
provisions of any Act of any Prov ; ncial or State Legislature which provides 
for the acquisition of estates or tenures or provides for agrarian reform, such 
mining lease shall be brought into conformity with the provisions of this Act 
and the rules made thereunder within six months from the commencement of 
the Mines and Mmerals (Regulation and Development) Amendment Act, 1972, 
or within such further time as the Central Government may, by general or 
special order, specify in this behalf.] 

(2) The Central Government may, by notification in the Official Gazette, 
make rules c for the purpose of giving effect to the provisions of sub-section 
(1) and in particular such rules shall provide— 

(a) for giving previous notice of the modification or alteration proposed to 
be made in any existing mining lease to the lessee and where the lessor 
is not the Central Government, also to the lessor and for affording him 
an opportunity of showing cause against the proposal; 


Section 15 — Note 2 (contd.) 

They are not statutory rules. Madras Mining 
Rules being mere administrative instructions 
cannot be regarded as rules in force or rules 
having statutory force immediately before 
the commencement of the Act within Sec¬ 
tion 15 (2). (1968) 2 AndhWR 140(145) *• 
(1964) 2 AndhWR 155(157). 

(See (1968) 1 Andh WR 1 (DB). (Rules re¬ 
ferred to only mean statutory rules — Ryot- 
wari holder is not entitled to work minerals 
on his land on the basis of the rule embodi¬ 
ed in Paragraph 7 of B S. O 28 in the Board’s 
Standing Orders of 1955 Edition.)] 

(25) Rule 8 -C, Tamil Nadu Minor Mine-al 
Concession Rules (1959) is void being be¬ 
yond the rule-making powers of the State 
Government under S 15 (1). A 1981 Mad 82 
(90) : 1980 TLNJ 288] 

(26) T. N. Minor Mineral Concession Rules 
(1059), Rule 8 -C — Complete prohibition of 
exploitation of black granite by private agen¬ 
cies — Rule 8 -C not ultra vires Section 15 on 
that ground — Word 'regulation' in Section 15 
contemplates 'prohibition' — Prohibiting lease 
of scarce minerals to private agencies Is ef¬ 
fective method of conservation and prudent 
exploitation. A i9 81 SC 711(720) : 1981 UJ 
WC) 408. (A 1981 Mad 82, Reversed.) 

West Bengal 

(27) W. B. Minor Mineral Rules (1959), 
Rr. 17 (1), 3 (1) (b) — Brick earth is to be 
treated as minor mineral under the Act — 
Notices issued against owner of brick field to 
take licence, to pay licence fee /7t> Rs. 2/-per 
1 00 c. ft. -and to maintain accounts — Held, 

”A” in the citations 


there was no violation of any provisions of 
the Act and Rules A 1979 Cal 139(142) : 83 
CalWN 514 •* A 1980 Cal 3. (Earth used for 
manufacture of bricks is brick earth — Such 
earth is minor mineral within Notification 
dated 1-6-1958 and R. 3 (f).) 

Section 16 

(1) Act of 1957 not providing for compensa¬ 
tion in respect of the reduction of the period 
of the existing mining lease or any modifica¬ 
tion in the amount of royalty to be paid 
to the lessor (State) — Act not void. A 1967 
Pat 68(71)(DB). 

( 2 ) The essential pre-requisite for attracting 
the procedure under Rule 8 framed under 
S. 16 is that a auarry should be in existence 
on the date when the year for which lease is 
to be granted begins. If as a result of the re¬ 
port of the subordinates the Collector refuses 
to grant renewal on ground that there is 
no quarry at all, the procedure under Rule 8 
is not attracted. A 1972 Mad 417(418, 419) : 
(1972) 2 MadLJ 32. 

(3) Mining Leases (Modification of Terms) 
Rules (1956). Rule 10 (2) (il) is not ultra vires 
the Acts of 1948 and 1957. A 1967 Pat 68(70) 
(DB). 

( 4 ) Modification of existing leases — Leases 
in respect of minerals other than coal irod 
ore and bauxite cannot exceed 20 years — 
Period of 20 years has to be calculated from 
the date of the lease and not from the pass¬ 
es. 0 * 1957 Act — Said Act and Rules there¬ 
under do not provide for grant of new lease 
from the date of commencement of the Ad, 

HMav’tultah m m,> - IPt ‘‘ BBchawat 

(M Modifieatton of existing ‘'mining lease” 
— Mining lease granted in 1946 su bsequently 

stands for AIR 


\ 
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(b) for the payment of compensation to the lessee in respect of the rerb.r. 
Uon of any area covered, by the existing mining leased and 

(c) for the principles on which, the manner in which, and’ the authority hv 

which, the said compensation shall be determined bonty ** 

[a] «-l-S° n Ert aS TSr 1 in G ° a ’ Daman and fr ° m 15 l ' ,9fi6 - ** Goa Gaz., 

[b] Substituted by the Mines and Minerals (Regulation and Development) Amend 

ment Act, 1872 (56 of 1972), S. 9 (12-9-197 2). Amend- 

W F d°a r ted h 4 US? (Modification of Terms) Rules. 1956. see S.R.O 2062 

oated 4 - 9 -I 956 published in Gaz. of India, 1956, Pt. n. Sec. 3, page 1548 as 

amended by notification G.S.R. 437 dated 1-6-1958 issued under section 16 (2) 
of the present Act and published in Gaz. of India, 1958, Extra, Pt n Sec 3 (i) 
pa r 43 229 ^ 1: ^ ^dated 24-3-1961 in Gaz. of India, 1-4-1961, Pt. n, S 3 (i)' 

OBJECTS AND REASONS 


The Committee have given careful thought 
to this clause and feel that a mandatory pro¬ 
vision should be made to the effect that all 
mining leases granted prior to the 25th day 
of October. 1949. shall be brought into con¬ 
formity with the provisions of this Act and 
the rules framed thereunder. 

The Committee however feel that the Cen¬ 


tal Government should have power in ex- 
optional cases m the public interest to per- 
nut the holder of a mining lease to hold the 
lease for an area in excess of that specified 
in clause 6 (1) (b) or for a period exceeding 
specified m clause 8 ( 1 ). 
clause 1138 bem revised accordingly.— 

J-C.R 


Goa, Daman and Din: 


MODIFICATIONS: 


In section 16 (1) for the words "granted before the 25th day of October, 1949", 
substitute the words "granted in the Union Territory of Goa, Daman and Diu be¬ 
fore the commencement of this Act therein and elsewhere, before the 25th day of 
October. 1949."-Regn. 6 of 1963, S. 3 and Sch. (15-1-1966). 

Pondicherry: 

In Pondicherry, sub-section (1) of section 16 shall have effect as if for the words 
"before the 25th day of October. 1949”, the words "before the commencement of this 
Act" were substituted, Regulation 7 of 1963, S. 3 and Sch. (1-10-1963) 


SPECIAL POWERS OF CENTRAL GOVERNMENT TO UNDERTAKE 
PROSPECTING OR MINING OPERATIONS IN CERTAIN CASES 

17. Special powers of Central Government to undertake prospecting or 
mining operations in certain lands.— (1) The provisions of this section shall 
apply *[• •] in respect of land in which the minerals vest in the Govern¬ 
ment of a State '’[or any other person]. 


Section 16 (contiL) 

modified in 1352 — It is an existing mining 
lease and can be modified under S. 16. (1371) 
2 CutWR 918(926). 

(6) Sub-lease granted in 1951 — Section 

authorises bringing mining leases made prior 
to 25-10-1949 into conformity with Act and 
rules — Held, Controller of mining leases 
had no jurisdiction to modify conditions of 
the lease — Certificate claim under Set 16 
of Bihar and Orissa Public Demands Re¬ 
covery Act was held illegal. A 1965 Pat 274 
(275) : 1965 BLJR 706 <DB). 

(7) Modifications of the terms of mining 

lease — Proviso applies only where the Cent¬ 
ral Government wants to allow a lessee a 
total area in excess of ten square miles — in¬ 
terest of mineral development and recording 
of reasons not relevant in other cases. A 1967 
Pat 68(71) (DB). _ . 

(81 Mining lease other than coal — Such 
lease by the Controller of mining leases pro¬ 


dded he records reasons for such a grant. A 
967 Pat 68(72)(DB). 

Section 17 

(1) Section 17 of the Act has nothing to 
lo with public or private sector; it applies 
>nly to a specific case where the Central 
Government proposes to undertake prosperi¬ 
ng or mining operations in any area not al- 
eady held under any prospecting licence or 
nining lease. In that event it shall follow a 
articular procedure before undertaking the 
Dining operations. If there is no such pro¬ 
posal on the part of the Central Government 

17 will not apply. A 1966 SC 671(676) : 
1966) 1 SCJ 204. 

(2) Application for grant of mining lease 
or Bauxite in reserved area — State Govern¬ 
ment under S. 10 can refect such applica- 
ion — S 17 does not cover entire field of 
be authority of refu s i n g grants. A 1976 SC 
591(2594) : 1976 UI(SC| 76*. <A 1972 Orissa 
8. Overruled.) 
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(2) Notwithstanding anything contained in this Act, the Central Govern¬ 
ment, after consultation with the State Government, may undertake prospect¬ 
ing or mining operations in any area not already held under any prospecting 
licence or mining lease, and where it proposes to do so, it shall, by notification 
in the Official Gazette.— 

(a) specify the boundaries of such area; 

(b) state whether prospecting or mining operations will be carried out in 
the area; and 

(c) specify the mineral or minerals in respect of which such operations will 
be carried out. 

(3) Where, in exercise of the powers conferred by sub-section (2), the 
entral Government undertakes prospecting or m ining operations in any area, 

the Central Government shall be liable to pay prospecting fee, royalty, sur¬ 
face rent or dead rent, as the case may be. at the same rate at which it would 
have been payable under this Act, if such prospecting or mining operations 

had been undertaken by a private person under a prospecting licence or min¬ 
ing lease. 

(4) The Central Government, with a view to enabling it to exercise the 

powers conferred on it by sub-section ( 2 ) may, after consultation with the 
btate Government, by notification in the Official Gazette, declare that no 
prosiwctmg licence, or mining lease shall be granted in respect of any land 
specified m the notification. y 

[a] Word "only*’ omitted by the Mines and Minerals (Regulation and Develop¬ 
ment! Amendment Act, 1972 (56 of 1972), S. 10 (i) (12-9-1972). 

[b] Inserted ibid, S. 10 (ii) (12-9-1972). 


DEVELOPMENTS OF MINERALS 

19. Mineral Development- (1) It shall be the duty of the Central Gov- 

JLSb £*££. & STSi tST? and 

ST * -*•— » - — &X HXXSS 2 2 EL 


Stctiwi 17 feontd.) 

(3) The requirement of previocs consulta¬ 
tion with the Slate Government at both 
the stages as provided in sub-sections (2) and 
(4) of S. 17 makes it amply clear that such 

EiS 0nsOIfa, ? T,s w a Pre requisite as a 
condition precedent to the exercise of special 

ment r L C ^- erred ,? n ^ Central Govern- 
ment by this section and that these provi¬ 
sions are mandatory 1LR (1967> Cut 895(932). 

u e T ‘ N ' Minor Mineral Con- 

(»9H* made under S. 15 can- 
be m excess of the powers of 

^ u Sf s^r cnn r t t vi « « & Sri- 

% 17 , when the State Government 
black granite' aJfS&d fi£L £ JBSZ 
(A 1981 1981 W«0) 408. 

grSt SSSJVfe CCTtral G^rnment to 
ol A mE 1 10 recommended renewal 
or a mlmng lease is quite within h> p 

***> r ( 1982 ) 86 CalWN 772 . 

17 does not deal with the re- 

operation^ 


w’ffie 8lease ran be undertak. 

-ysra slsssszx ° 

Section 18 

meat SSS aTIS D T''» 

can be recovered «nL^^ a !EL an,ou: 
appearance ^f ^ TO ^ i,hstandfll 5 di 

"a5> fuSi Act * 1964 * « 

po£«'S„S «>* « 

tion is. Orissa Minin ^b-sectkm (l) of Se 

Funds Act (*>7 0 M 9 wf a 

28 CutLT 66 7 (DB ) 957 ' A 1962 014888 24 (»' 

thTrfSToT the cUSl r 0WD ** 11 wil1 » 

such steps as ma?S npS 1Verm ^ GOf ,al 

sKias*"^ s 

772. *** 400(408 > : 0982) 88 CalW] 
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*4 '° ’ he <“ y ° f ,ha 

namely:— y pro " de for “U or any of the following matters, 

' a) t e y°SeT g °' neW mi ” eS “' d ' he nf ™"Nr operations in 

(c> the me^ums n to° f hl he , TT "° n ” ”' lecti0n ° f minerals from any >™"ei 

(d) the development of mineral resources in any ama; 

6 ,° f 811 n f W borings and shaft sinkings and the preserva- 

, f) the ;r C ° rdS ’ 30(3 $PedmenS ° f COreS ° f a ” new boThoTs; 

stocks^hereoffh.t arra Pf e " ients u the storage of minerals and the 
stocks thereof that may be kept by any person- 

8) SamD,es ° f minera,s from a "V mine by the owner 

samni/ i j® m t nner m which and the authority to which such 
samples shall be submitted: and the taking of samples of any minerals 

fiedVit in'^hat^behalff'ami Government <” any other authority spec- 

' hl by °T 6rS of c m ' nes of such s P^ial or periodical returns 

!?Jv f P ° r K tS as may be specified, and the form in which and the autho¬ 
rity to which such returns and reports shall be submitted. 

(3) All rules made under this section shall be binding on the Government. 

[a] For the Minerals Conservation and Development Rules, 1958 made in super- 
session of the Minerals Conservation and Development Rules, 19.55, see G.S.R. 
441 oated 1-6-1958 published in Gaz. of India, 1958, Extra, Pt. II, Sec 3 (I) 
page 229/2. 


a fl8A. Power to authorise Geological Survey of India, etc., to make in¬ 
vestigation. ( 1 ) Where the Central Government is of oprnion that for the 
conservation and development of minerals in India, it is necessary to collect 
as precise information as possible with regard to any mineral available in or 
under any land in relation to which any prospecting licence or mining lease 
has been granted, whether by the State Government or by any other person, 
the Central Government may authorise the Geological Survey of India, or such 
other authority or agency as it may specify in this behalf, to carry out such 
detailed investigations for the purpose of obtaining such information as may 
be necessary: 


Provided that in the cases of prospecting licences or mining leases grant¬ 
ed by a State Government, no such authorisation shall be made except after 
consultation with the State Government. 


Section 18 (contd.) 

(4) Surrender of lease by the lessee — 
Lessee can surrender if he deposits in ad- 
yance the dead rent for twelve Calendar 
months at modified rate — Offer by lessee 
to surrender in case Controller of Mining 
Leases passes adverse orders against him 
reducing the period of his lease and enhanc¬ 
ing rate of rent — Such conditional offer is 
not valid surrender of lease. A 1987 Pat 68 
(70). 

(5) The State Government has no rule- 
making power. The authority to do so miM 
emanate from Parliament A 1970 SC 1436 
11446). (A 1988 Pat 50, Reversed.) 

(6) Reservation of land bv State Govern¬ 
ment — Effect — Central Government has 
Ppwer to set at naught reservation. A 1973 

117(129) : 13 GujLR 1006. 


(7) Rule 8-C T. N. Minor Mineral Conces¬ 
sion Rules (1959) as framed under S 15 lfl 
not beyond the rule making powers in view 
of the provision* of Ss. 4 A. 17 and 18. A 1881 
SC 711(717) : 1981 ITJT (8C) 408. 

(8) Karnataka Mines Aot (4 of 1906), See* 
tions 7. 8. 10 and 11 — Provisions ore super¬ 
seded and ceased to be in force from 1-4-1951 
under S 6 of Part B States (Lows) Act 
as regulation and control of activities of 
dealers and goldsmiths came within Mines 
and Minerals (Regulation and Development) 
Act of 1948 mentioned in Schedule of 1951 
Act. Conditions contained in form of Gold* 
m*th’c licence prescribed under Notification 
of Mysore Government dated 9-7-1907 were 
bevond rule-making power and ultra virei 
Mysore Act A 1972 Mys 66(70, 71) : (1971) 
2 MysLJ 189. 
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(2) On the issue of any authorisation under sub-section (1), it shall be law¬ 
ful for the Geological Survey of India or the specified authority or agency, 
and its servants and workmen— 

(a) to enter upon such land, 

(b) to dig or bore into the sub-soil, 

(c) to do all other acts necessary to determine the extent of any mineral 

available in or under such land, 

(d) to set out boundaries of the land in which any mineral is expected to 
be found, 

(e) to mark such boundaries and line by placing marks, 

(f) where otherwise the survey cannot be completed on the boundaries and 

line marked, to cut down and clear away any part of any standing crop, 
fence or jungle: 

Provided that no such authority or agency shall enter into any buildmg 
or upon any enclosed court or garden attached to a dwelling house (except 
with the consent of the occupier thereof! without previously giving such oc¬ 
cupier at least seven days’ notice in writing of its intention to do so. 

(3) Whenever any action of the nature specified in sub-section (2) is to 
be taken, the Central Government shall, before or at the time when such 
action is taken, pay or tender payment for all necessary damage which is like¬ 
ly to be caused, and in case of dispute as to the sufficiency of the amount so 
paid or tendered or as to the person to whom it should be paid or tendered, 
the Central Government shall refer the dispute to the principal civil court of 
original jurisdiction having jurisdiction over the land in question. 

(4) The fact that there exists any such dispute as is referred to in sub¬ 
section (3) shall not be a bar to the taking of any action under sub-section (2). 

(5) After the completion of the investigation, the Geological Survey of 
India or the specified authority or agency by which the investigation was 
made shall submit to the Central Government a detailed report indicating 
therein the extent and nature of any mineral which lies deposited in or 
under the land. 

(6) The costs of the investigation made under this section shall be borne 
by the Central Government: 


Provided that where the State Government or other person in whom the 
minerals are vested or the holder of any prospecting licence or mining lease 
applies to the Central Government to furnish to it or him a copy of the re¬ 
port submitted under sub-section (5), that State Government or other person 
or the holder of a prospecting licence or m ! ning lease, as the case may be, 
shall bear such reasonable part of the costs of investigation as the Central 
Government may specify in this behalf and shall, on payment of such part 
of the costs of investigation, be entitled to receive from the Central Govern¬ 
ment a true copy of the report submitted to it under sub-section (5).] 

[a] Inserted by the Mines and Minerals (Regulation and Development) Amend¬ 
ment Act, 1972 (56 of 1972), S. 11 (12-9-1972). 


MISCELLANEOUS 

19. Prospecting licences and mining leases to be void if in contravention 
of Act.— Any prospecting licence or mining lease granted, renewed or acquir¬ 
ed m contravention of the provisions of this Act or any rules or orders mad# 
thereunder shall be void and of no effect. 


for Section 19 

(1) Where Mineral Concession Rules (1949), 
vLwes 40 and 58 require that.land shall not 
jje available for grant of mining leaee or 
licence unless so entered in registers kept 
R. 40 (2) and no. licence or mining 
■ease granted in accordance with the rules it 
•was held that in fact there was no grant of 


A 1987 AadhPra 94(98) : (19M) 
2 AndhWR 179. 

(2) Failure to produce income-tax clear¬ 
ance certificate before prospecting licence 1 b 
granted — Entails consequences of S. 19 
A 1967 Mys 141(142) j (1966) 2 MyaLJ 748. ' 

(3) Scope — Provision is penal in its 
nature and should be strictly Urternreted 
A 1967 Mys 141(142) : (IfK 
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« anat,on —, Whe ? e a has acquired more than one prospecting 

5!^“ ™ ming leas « in any State and the aggregate area covered by such 

nHp I- ea ‘I eS ' ®f th f case may be - exceeds ^ maximum area permissible 
under seetion 6, only that prospecting licence or mining lease the acquisition 

• \v hi oh has resulted in such maximum area being exceeded shall be deem- 
eu to be void. 


20. Act and rules to apply to all renewals of prospecting licences and 
mining leasts.— The provisions of this Act and the rules made thereunder 
shall apply in relation to the renewal after the commencement of this Act of 
any prospect.ng licence or mining lease granted before such commencement as 
-ney apply in relation to the renewal of a prospecting licence or mining lease 
granted after such commencement 


21. Penalties.— ^(l) Whoever contravenes the provisions of sub-sec¬ 
tion (1) of section 4 shall be punished with imprisonment for a term which 

may extend to one year, or with fine which may extend to five thousand 
rupees, or with both.] 

(2) Any rule made under any provision of this Act may provide that any 
contravention thereof shall be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to one thousand 
rupees, or with both, and in the case of a continuing contravention, with an 
additional fine which may extend to one hundred rupees for every day during 
which such contravention continues after conviction for the first such contra¬ 
vention. 


b I(3) Where any oerson trespasses into any land in contravention of the 
provisions of sub-section (11 of section 4, such trespasser may be served with 
an order of eviction by the State Government or any authority authorised in 
this behalf by that Government and the State Government or such authorised 
authority may. if necessary, obtain the help of the police to evict the tres¬ 
passer from the land. 

(41 Whenever any person raises, without any lawful authority, any mineral 
from any land, and, for that purpose, brings on the land any tool, equipment, 
vehicle or any other thing, such mineral, tool, equipment, vehicle or other 
thing shall be liable to be seized by a magistrate specially empowered in this 
behalf. 


Section 19 (contd.) 

(41 Rule 37 of Mineral Concession Rules, 
lPfiO. is mandatory — Transfer of interest in 
sub-lease without Governments consent is 
absolutely void and not voidable. A 1965 
Pat 144(149 to 152) : 1965 BLJR 252. 

(5) Permission to make brick-kiln being 
included in the lease of brick-earth. Collec¬ 
tor's permission under Rajasthan Land Re¬ 
venue (Brick-kiln Leases in Non-Proiect 
Areas) Conditions 1960 is not necessary 
Mining authority is the only competent 
authority to grant leases for brick earth and 
brick-kiln under Rajasthan Minor Mineral 
Concession Rules 1959. Therefore any condi¬ 
tion of I960 repugnant to the provisions of 
S 19 is illegal 1967 RajLW 30(35). 

(6' Mining leases obtained from land- 
owners by person who do not obtain certi¬ 
ficates of approval from the Director_or 

Industries are void and such lessees cannot 
bv way of writ proceedings challenge any 
notification issued by the Government under 
R 5 (2) of the Punjab Minor Mineral Conces¬ 
sion Rules 1964 as they are not persons af¬ 
fected by the notification. (1970) 72 PunL-R 
480(482. '483). 

(7) Application for prospecting licence 

Payment of fees along with application 


Fees paid less than that required duo to 
oversight — Application not void A 1977 SO 
984(987. 988) : 1977 TaxLR 1820. (A 1975 
Orissa 110. Reversed.) 

Section 21 

(1) It is difficult to predicate that provi¬ 
sions of S. 4 in Ad 53 of 1948 and in Act 67 
of 1957 are analogous or could be said to 
have the same effect or to carry the same 
consequences having regard especially to 
Section 9 of the old Act and 
S 21 of the new Act. (1960) 2 AndhWR 36 
(38) : 1960 AndhLT 617. 

(2) Rajasthan Mines and Minerals Con¬ 
cession Rules (1959). Rules 30 and 47 -• 
Contract for construction of Roads — 
tract granted bv Public Works Department 
— Even such contrador cannot quarry stones 
without permit from mining department 

If he does so, he is liable to be pun shed 
under Rule 47. 1963 RajLW 164(165). 

(3) Section 21 (5) being a remedial pros^ 
sion will govern the past liabUthes raeurred 
on account of raising of the minerals m the 

past. When the minerals were rafced. the 

liability was incurred and 

tion 21 (5). the sale price of the mineral m 
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(5) Whenever any person raises, without any lawful authority, any mineral 
from any land, the State Government may recover from such person the 
mineral so raised, or, where such mineral has already been disposed of, the 
price thereof, and mav also recover from such person, rent, royalty or tax, as 
the case may be, for the period during which the land was occupied by such 
person without any lawful authority.] 

[a] Substituted by the Mines and Minerals (Regulation and Development) Amend¬ 

ment Act, 1972 (56 of 1972). S. 12 (i) (12-9-1972). 

[b] Inserted ibid, S. 12 (u» (12-9-1972). 

22. Cognizance of offences.— No Court shall take cognizance of any off¬ 
ence pumshable under this Act or any rules made thereunder except upon 
complaint in writing made by a person authorised 11 in this behalf by the Cen¬ 
tra! Government or the State Government 

[a] For persons authorised under this section, see G.S.R. 1201, published in Gar. of 
India. 24-5-1969, Pt II. S. 3 (i). p. 1361. 

23. Offences by companies.— (1) If the person committing an offence 
under this Act or any rules made thereunder is a company, every person who 
at the time the offence was committed was in charge of, and was responsible 
to the company for the conduct of the business of the company, shall be 
deemed to be guilty of the offence and shall be liable to be proceeded against 
and punished accordingly. 

Provided that noth : ng contained in this sub-section shall render any such 
person liable to any punishment, if he proves that the offence was committed 
without his knowledge or that he exercised all due diligence to prevent the 
commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed with the consent or connivance of 
any director, manager, secretary or other officer of the company, such direc¬ 
tor, manager, secretary or other officer shall be deemed to be guilty of that 
offence and shall be liable to be proceeded against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) "company” means any body corporate and includes a firm or other as¬ 
sociation of indi'dduals; 

(b) "director” in relation to a firm means a partner in the firm. 

*[23A. Compounding of offences.— (1) Any offence punishable under this 
Act or any rule made thereunder may, either before or after the institution 
of the prosecution, be compounded by the person authorised under section 22 
to make a complaint to the court with respect to that offence, on payment to 
that person, for credit to the Government, of such sum as that p*>rsnr> may 
specify; 

Provided that in the case of an offence punishable with fine only, no such 
sum shall exceed the maximum amount of fine which may be imposed for 
that offence. 


8ection 21 (contiL) 

or disposed of. can be recovered, for 
*be quantities of the minerals so raised or 
used or disposed of. ELR (1979) 29 Raj 268 
C278)(DBJ. 

(See ala* 1977 RajLW 430(435) : ILR (1977) 
•J Rai 1237. (Since minerals vest in the 
Sate Government, it fa entitled to recover 
*^^7 oven in cases to which the Rajasthan 
““**»<* Minerals Concession Rules are 
not attracted and as long as it is not prohi¬ 
bited under the Mines and Minerals (Regula- 
™ aw* Development) Act 0957). 1 

1979 UPJL.T (NOC) 42 ; 1979 
AllWtr 473(478). (S, 21 (5) (a* inserted by 


Amendment Act of 1972) Amendment Is 
prospective.) •• A 1975 Ptmj 48(50.51) : 76 
PunLR 298. (Provision is not retrospective.)] 

(4) Mining lease — Show cause notice tc 
lessee why action should not be taken 
against him under S. 21 (4) and (5) — Reply 
by lessee that pit which was being worked 
by him was within area leased to him — 
Spot inspection by Mining Engineer without 

intimation to lessee and in his afasence _ 

Order requiring lessee to pay amount as 
of mineral unauthorisedly extracted bv him 
— Order Is Illegal as being in violation of 
Principles of natural justice. (U78) WLN 
(OQ 327(32 9)(Raj). ' 


704 [Ss 24-25] [The] Mines and Minerals (R. & D.) Act, 1957 

or f^Z h Zl 3X1 , 0ffence “ compounded under sub-section (1), no proceeding 
m resort 0 P /°? eedl £®’ 35 the case may be - sha11 be taken a 8 ainst the offender 

be reEd foShw^h"** S<> C ° mpOUnded ’ 3nd the offender ' if to custody - ^all 

[a] Inserted by the Mines and Minerals (Regulation and Development) Amend¬ 
ment Act, 1972 (56 of 1972), S 13 (12-9-1972). 


Z4 \.. Powe 5 ° f entry and inspection.— (1) For the purpose of ascertaining 
ne position of the working, actual or prospective, of any mine or abandoned 
mine or for any other purpose connected with this Act or the rules made 
thereunder, any person authorised 3 by the Central Government in this behalf, 
by general or special order, may— 

(a) enter and inspect any mine; 

(b) survey and take measurements in any such mine; 

(c) weigh, measure or take measurements of the stocks of minerals lying 
at any mine; 

(d) examine any document, book, register or record in the possession or 
power of any person hav’ng the control of, or connected with, any mine 
and place, marks of identification thereon, and take extracts from or 
make copies of such document, book, register or record; 

(e) order the production of any such document, book, register, record, as 
is referred to in clause (d); and 

(f) examine any person having the control of, or connected with, any mine. 

(2) Every person authorised by the Central Government under sub-sec¬ 
tion (1) shall be deemed to be a public servant within the meaning of sect ; on 
21 of the Indian Penal Code, and every person to whom an order or sum¬ 
mons is issued by virtue of the powers conferred by clause (e) or clause (f) 
of that sub-section shall be legally bound to comply with such order or sum¬ 
mons, as the case may be. 

{a] Officers of the Indian Bureau of Mines authorised to exercise all or any of the 
powers specified in this section—see G.S.R. 556, Gaz. of India, 10-4-1965, Pt II, 
S. 3 (i), p. 594. 


25. Recovery of certain sums as arrears of land revenue.— aftDj Any 
rent, royalty, tax, fee or other sum due to the Government under this Act or 
the rules made thereunder or under the terms and conditions of any prospect¬ 
ing licence or mining lease may, on a cert’ficate of such officer as may be spe¬ 
cified by the State Government in this behalf by general or special order, be 
recovered in the same manner as an arrear of land revenue. 

a {(2) Any rent, royalty, tax, fee or other sum due to the Government 
either under this Act or any rule made thereunder or under the terms and 


Section 24 


(1) Section 24 of the Act is neither a 
charging provision nor does it specify the 
authority who will be entitled to impose 
rent or rovalty in respect of minor minerals. 
(1980) 1 CalLJ 1(5). 

Section 25 

(1) Notice of demand made on 1-8-1950 
under Orissa Act 27 of 1952 for fees accruing 
prior to 1-6-1958 is valid and amount can be 
recovered notwithstanding disappearance 
of Orissa Act. A 1964 SC 1284(1295). (A 1962 
Orissa 24, Reversed.) 


(2) Section 25 enables the 
recover any sum due under 
as an arrear of land revenue 
whether the sum became due 
lease was executed prior to 
comine Into force of the Act 
Pra 48(40) : 1968 MPLJ 919. 


Government to 
a mining lease 
irrespective of 
or the mining 
or after the 
. A 1969 Madh 


(3) Provision for summary recovery cM 
Government dues under S. 25 is not viola* 
five of Art. 14 of the Constitution. A 1975 
J and K 1(15) : 1974 J and K LR 185 (FB* 
(A 1972 All 97 (FB). Diss.) 

(See also 1979 KashU 158(171) : 1975 
J & K LR 313. (S. 25 of this Act and Ss 90 
and 91 of J. & K. Land Revenue Act (12 ol 
1996 SmU are not ultra vires of S. 10 of tho 
J. & K Constitution.)! 

(4) Section 25 presupposes liability to taa 

under some other provision and declare* 
that if any such liability has been incurred, 
realisation can be made by following thi 
mode prescribed for recovery of arrears of 
land revenue. Thus it does not provide fo* 
levy of cess or tax A 1983 Orissa 210(223) I 
(1983) 55 CutLT 364. _ , 

(5) Certificate issued by Director, Geology 
rnd Mining under S. 25 — Does not itself 
-reate a right to recover royalty withouta 
raRd contract. 1979 KashLJ 158(170) : 197® 

I & K LR 313. 


i 
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conditions of any prospecting licence or mining lease may, on a certificate 
of such officer as may be specified by the State Government in this behalf by 
general or special order, be recovered in the same manner as if it were an 
arrear of land revenue and every such sum which becomes due to the Gov¬ 
ernment after the commencement of the Mines and Minerals (Regulation and 
Development) Amendment Act 1972, together with the interest due thereon, 
shall be a first charge on the assets of the holder of the prospecting licence 
or mining lease, as the case may be.] 

[a] Section 25 renumbered as sub-section (1) thereof and after sub-section (1) as 
so renumbered sub section (2) inserted by the Mines and Minerals (Regulation 
and Development) Amendment Act, 1972 (56 of 1972), S. 14 (12-9-1972). 

26. Delegation of powers.— (1) The Central Government may, by notifi¬ 
cation in the Official Gazette, direct that any power exercisable by it under 
this Act may, in relation to such matters and subject to such conditions, if 
any, as may be specified in the notification be exercisable also by— 

(a) such officer or authority subordinate to the Central Government; or 

(b) such State Government or such officer or authority subordinate to a 
State Government; 

as may be specified in the notification. 

(2) The State Government may, by notification in the Official Gazette, 
direct that any power exercisable by it under this Act may, in relation to 
such matters and subject to such conditions, if any, as may be specified in the 
notification, be exercisable also by such officer or authority subordinate to the 
State Government as may be specified in the notification. 

(3) Any rules made by the Central Government under this Act may con¬ 
fer powers and impose duties or authorise the conferring of powers and im¬ 
position of duties upon any State Government or any officer or authority 
subordinate thereto. 

27. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding shall lie against any person for anything which is in 
good faith done or intended to be done under this Act 


28. Rules and notifications to be laid before Parliament and certain rules 
~ a P pr ° ve ? ^ Parliament.— 8 [(1) Every rule and every notification made 
oy the Central Government under this Act shall be laid, as soon as may be 
alter it is made, before each House of Parliament while it is in session for a 
iotai penod of thirty days which may be comprised in one session or in two 
or more successive sessions, and if, before the expiry of the session immediate- 
y following the session or the successive sessions aforesaid, both Houses agree 
8 , an y modification in the rule or notification or both Houses agree 

theLaft P : U h e n v 0 / >tl J catl 1 0n . shou W not be made, the rule or notification shall 
thereafter have effect only in such modified form or be of no effect, as the 

case may be; so, however, that any such modification or annulment shall be 


Section 26 

i p hH 0rd ®c modifying the terms of mining 
Controller of Mining Leases com- 
iS* 11 * make such order on behalf of Cen- 
»rai Government A 1967 Pat 68 ( 71 ). 

with n^ t< ? 1 7 ., Rules J , cannot ^ equated 
with administrative directions — They are 

toSLZZPj? part , of the Act Itself - 
PWd Jn’ ™ ,rds 1 'Under this Act' em- 

SES« ta l £uX„ <2) refer ,0 136 sub- 

K RulifSi 01 ! Vlz Mineral Conces- 
femii bi exercise of power con- 

JabLJ 857 t (DB). Ct ‘ 1872 MPLJ 099(702 ) : 1972 

"A" Id the citations i 
fVol, 25] 4 A. M. 45 


Section 27 

(1) A suit against the State Government 
or its employees Is barred by S. 27 where 
the emp^eea have acted in the discharge 

A 19,5 MadhPni 196 

Section 28 

Concession Rules (1960). 

ernm P nf 4 ’i 55- 9 r , der P a *> ed by Central Gov- 
2"‘ ln revision - State Government is 
ca "y 9 ut direction of Central Gov- 
Mining lease to be executed will 
be insufficient compliance with Art 29ft of 
Constitution. A 1969 Orissa 165(167) * 

stands for AIR ' “ --- 
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without prejudice to the validity of anything previously done under that rule 

or notification.] 

Without prejudice to the generality of the rule-making power vested 
in the Central Government, no rules made with reference to clause (c) of sub¬ 
section (2) of section 16 shall come into force until they have been approved, 
whether with or without modifications, by each House of Parliament. 

[a] Substituted by Mines and Minerals (Regulation and Development) Amendment 
Act, 1972 (56 of 1972), S. 15 (12-9-1972). 

29. Existing rules to continue.— All rules made or purporting to have 
teen made under the M nes and Minerals (Regulation and Development) Act, 
1042, shall, in so far as they relate to matters for which provision is made in 
this Act and are not inconsistent therewith, be deemed to have been made 
under this Act as if th s Act had been in force on the date on which such 
rules were made and shall continue in force unless and until they are super¬ 
seded by any rules made under this Act. 

30. Power of revision of Central Government. — The Central Government 
may. of its own motion jr on application made within the prescribed time by 
an accrrieved party, revise any order made by a State Government or other 
authority n exercise of the powers conferred on it by or under this Act. 


Section 29 


(1) The validity of Rule 62 made under the 
old Act and the order of the State Govern - 
ment dated the 3rd January, 1951. under the 
cld Act refusing to grant a certificate of ap¬ 
proval to a Corporation cannot be challeng¬ 
ed in view of the provision of S. 29 and Sec¬ 
tion 33 of the new Act which replaced the 
old Act. (1959) 38 Pat 1160 (1207). 

(2> Mining Leases (Modification of Terms) 
Pules (1956) — Power to make rules was 
conferred on Central Government bv S. 7 of 
1948 Act and not by Entry 36. List II of Con¬ 
stitution — Validity must be judged after 
the commencement of 1957 Act with refer¬ 
ence to 1957 Act — Rules are in conformity 
with 1957 Act and must be regarded as 
validly made thereunder. A 1967 SC 887(892). 

(3) Vadidity of Rules of 1956 — Contention 
that Rules were ultra vires of Act 53 of 1943 
— Held in view of S. 29. validity of the 
Rules of 1956 depended uoon provisions of 
Act of 1957 and not upon Act of 1948. A 1967 
SC 961(969). 

(4) Mineral Concession Rules 1949 made 
under the old Act continued in force till 19*o 
by virtue of S. 29 of the new Act after wnicn 
thev were replaced bv the Mineral Conces¬ 
sion Rules 1960. A 1962 Orissa 183(188) 
(1971) 2 CutWR 918(924)(DB). 


(5) Royalty for the period prior to com¬ 
mencement of the Act in respect of mining 
leases arising by virtue of S. 10 of Bihar 
Land Reforms Act (30 of 1950). cannot be 
realised at a rate higher than contractual 
rate. Retrosoective operation of S. 9 envisag¬ 
ed by S 29 is for limited purpose 1 . e. leases 
under 1948 Mineral Act. A 1971 Pat 323(341): 
1970 BLJR 1112. 


(6) 1949 Rules and 1956 Rules under the 
old Art having been validlv continued by 
S. .29. of 1957- Act -mimne lease granted on 
22-4-1945 could be modified bv £e Controller 
by order under S. 161. (1971) 2 CutWR 918 


(924HDB). 


(7) Validity — Provisions are superseded 
and ceased to be in force from 1-4-1951 under 
S. 6 of Part B States (Laws) Act 1951. as 
regulation and control of activities of gold 
dealers and goldsmiths came within Mines 
and Minerals (Regulation and Development) 
Act of 1948 mentioned in Schedule of 1951 
Act. Conditions contained in form of Gold¬ 
smith’s licence prescribed under Notification 
of Mysore Government dated 9-7-1907 were 
bevond rule-making power and ultra vires 
Mysore Act. A 1972 Mys 66(70. 71) : (1971) 
2 MysLJ 189. 

SECTION 30 — SYNOPSIS 

1. Scope. 

2. Interference by High Court under Arti¬ 

cle 226. 

1. Scope. 


(1) The Central Government in reviewing 
in order of the State Government under 
tule 59 acts merely as an administrative 
•uthority and it is not bound to adopt any 
irocedure analogous to judicial proceed- 
ngs. Hence its decision does not become void 
>nd invalid because it did not give the par¬ 
ies any opportunity to put their case be- 
ore it when making its order. A 19o9 Punj 
4(57.58). 

(2) Central Government in exercise of its 
uo motu power, cancelling mining lease 
[ranted to appellant by State Government 
Appellant not informed at any stage that 
'entral Government proposed to exercise us 
uo motu power and was not asked to show 
ause against exercise of such power 
failure of Central Government to do so held 

tad vitiated the order A 1971 SC 

1971) 2 SCJ 320 •• A 19/0 Pat 189(191) • 

969 BLJR 685 •• 1967 BLJR 212(216). 

(3) Central Government exercising powers 
>f revision against orders of State Govern- 
nentTcts as judicial tribunal - Re f°.^ f ^ 

Ejected by Central Government as-applies- 
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Section 30 — Note 1 (contd.) 
tion did not disclosed valid ground for inter¬ 
ference — Order is not bad. A 1966 SC 671 
(676) : (1966) 1 SCJ 204 *• A 1971 SC 2021 
(2023, 2025) •• A 1967 SC 1606(1610) A 1971 
Orissa 7 : (1970) 36 CutLT 633(635)(DB). 

(4) Central Government must indicate the 
grounds on which revision application is dis¬ 
posed of unless the State Government had 
already in its order of rejection given the 
grounds and Central Government referred to 
them in its capacity as revising authority. 
A 1971 SC 2021(2025). 


(5) When certain specified grounds are 

mentioned in a notice issued to an applicant 
whose application is proposed to be rejected 
and he is called upon to send his representa¬ 
tions on those grounds only rejection of the 
application on a ground other than those 
mentioned in the notice is .illegal. (197o) 2 

SCWR 702(704). 

( 6 ) In taking action under Rule 32 of 
Mineral Concession Rules (1949), the State 
Government acts in administrative capacity 
but the Central Government while deciding 
an application under R. 54 exercises revi- 
sional powers and acts quasi-judicially and 
hence opportunity to be heard has to be 
given to the parties. A 1963 AndhPra 54(56, 
571 : (1962) 1 AndhWR 146 

[See also (1982) 2 AndhWR 162(165). 1 
[See however ILR (1977) 1 Delhi 189(201). 
(Neither the Act nor the Rules postulate a 
personal hearing to an applicant for revi¬ 
sion by Central Government.) •• ILR (1976) 
2 Delhi 583(598). (While exercising its revi- 
sional powers under S 30 read with R. 55 
the Central Government may give a personal 
hearing to the parties in exceptional cases 
such as when it is exercising revisional 
powers suo motu or the matter before it is 
complicated and technical.)] 

(7) Where the Central Government in re¬ 
jecting the revision had taken into considera- 
tjon not only the representation of the ap- 
?*<**} and the material which was before 
the State Government but the comments and 
counter comments which the parties made 
regarding the order of the State Government 
applicant was not entitled to a personal 
nearing before the Central Government 
ILR (1976) 2 Delhi 583(598, 599). 

„Two separate persons filing separate 
Visions against refusal of grant of same 
tmning lease — Order in one revision in¬ 
consistent with the order in the second revi- 
? nd PafSfd without hearing the claim 

not wS revision, 5 t ~ Held - that order was 
miSmS n m hat olher revisionist. 1983 

BU 54 (58) (DB) (Pat). 

dirpL C . e u n i r | 1 , Government may suo motu 
annul *1 S,ate . Government to dispose of 

valld^A A n ll r t. S- 10 by a certain date 
WR 179 1967 AndhPra 94 < 97 > = G966) 2 Andh 

fln2wf n,ral Government may dispose of 
» atI °ns on merits as if they are original 

AndhWn (L 1 ?? AndhPra 94(97) ; (1986) 2 

AndhWR 179 •• A 1969 AndhPra 410(413) 

2s *i 1) r,“f¥ es granted to petitioner prior to 
1949 - Notification under Sec 
30-A issued — Rules framed under Sec¬ 


tions 13 and 18 not made applicable to such 
leases — That will not deprive petitioner of 
statutory remedy of revision made available 
to him by section. 1970 Lab IC 942(943) : 
1970 MPLJ 286 (DB). 

(12) The revisional power conferred on the 
Central Govt, under S. 30 whether exercised 
suo motu or on application of aggrieved 
party, can be exercised only once. The Cen¬ 
tral Government have no powers of review¬ 
ing its order A 1968 Madh Pra 42(44, 45) : 
1967 MPLJ 532. 

(13) Order of Central Government holding 
that after issuing notification making area 
available for regrant State Government can¬ 
not refuse application for grant on ground 
that it wants to work the area itself — 
Neither State Government can take the same 
plea again nor can the Central Government 
reverse its stand. A 1976 Delhi 51(55)(DB). 

(14) Application for mining lease not dis¬ 
posed of by State Government for over 9 
months — Application deemed to be refused 
under R. 25 (3) of Mineral Concession Rules 
— Central Government revising under S. 30 
of the Act, the fictional deemed order of 
refusal and ordering the grant of the lease — 
Review of latter order by Central Govern¬ 
ment without assigning any reasons, is in¬ 
valid in the absence of any specific provi¬ 
sion in the Act or the Rules permitting it 
1974 MPLJ 234(237). 


(15) Revision against grant of lease — 
Central Government framing point as to 
whether application of grantee was incom¬ 
plete and remanding case — State Govern¬ 
ment complying with direction and holding 
application of grantee to be complete — Cen¬ 
tral Government cannot hold otherwise in 
subsequent revision. A 1980 Raj 89(95)(DB). 


( 16 ) Mineral Concession Rules (1960), 
Rule 11 (1) — Revisional powers of Central 
Government — Can be exercised even in 
cases of applications deemed to have been 
rejected under Rule 11 (1). A 1966 Mvs 167 
(172) •• ILR (1971) Cut 732(744, 745). (Inac¬ 
tion on the part of the State Government on 
the premature application amounted to an 
order refusing the application. ILR (1967) 2 
Punj 327(333). 

(17) Mining leases executed in favour of 
petitioner by former ruler continued by 
State Government after merger — Dispute 
as to mode of computation of royalties — 
Remedy of petitioner is revision under S 30, 
Mines and Minerals (Regulation and Deve¬ 
lopment) Act (1957) or recourse to arbitra- 

r°? £o USe con,ained in leases. ILR (1962) 
v.ut 348(351). 

(18) Mining lease — Notification by State 
Government purporting to act under Mineral 
Concession Rules of 1949, and demand notice 
for payment of royalty — Remedy by way 
of revision under S. 30 is available. A 1962 
Orissa 183(188)(DB) 

(19) Revisional jurisdiction of Central Gov¬ 
ernment — Extent of — Powers are plenary 

188)(DB). JUdlda1 ' A 1962 ° rlSSa 183 (187 ’ 

,hi?°U here ls no4hln s in S. 30 to show 
!£ at J5? powers oi revision conferred under 
the Act were confined to orders in regard to 
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Section 30 — Note 1 (contd.) 
ifce major minerals only and net to minor 
minerals. A 1975 Raj 182(186. 187) : 1974 Raj 
LW 330. 


(21) Order terminating contract — Order 
net made in exercise of any statutory 
powers — Not revisable A 1975 HimPra 30 
(24) : (1975) 1 ServLR 574. 

(22) Tribunal in Revision not deciding dis¬ 
puted questions of fact — Held, it was error 
apparent of law. 1977 WLN (UC) 413(418) 
(Raj). 

(23) Revision under S 30 against order of 
refusal of application for mining lease — 
persons who were not applicants at the time 
of deemed refusal — Cannot be made a party 
— Only grantee of lease is a necessary party 
under R. 54 (2) of Mineral Concession Rules. 
1974 MPLJ 234(240). 

(24) The State Government cannot reserve 
a particular area for exploitation in the pub¬ 
lic sector in its own power but must make 
the necessary application under the Act and 
the rules and the Central Government can 
set aside the decision of the State Govern¬ 
ment in exercise of its revisional jurisdiction 
and direct grant of the area to some other 
applicants to the exclusion of the State Gov¬ 
ernment A 1972 Orissa 68(73, 74) : ILR 
(1971) Cut 732.. 

[Overruled on another point in A 1976 SC 
2591)1 

(25) But Central Government can still 
consider granting order in favour of other 
applicant as it has suo motu power of revi¬ 
sion under this section. A 1976 Delhi 283 
(291. 299)<DB). 


(26) Priority of applicant whose applica¬ 
tion is received earlier under S. 11 (2) 
State Government given overriding power 
under S. 11 (4) if special reasons exist for so 
doing and on previous approval of Central 
Government A 1981 Guj 57(62) : 22 GujLR 
307 (DB). 

(27) Central Government while exercis¬ 
ing its revisional powers can issue conse- 
cuential directions to State Government. ILK 
(1971) 2 Delhi 104 ( 111 ) (DB). 

(28) R. 24 of Himachal Minor Minerals 
(Concession) Revised Rules. 1971 is not void 
as there is no absolute discretion with the 
Director to grant or refuse a short term per¬ 
mit under the rule. Though an appeal is not 
provided, the order of Director can be revis¬ 
ed bv Central Government by way of revision 
under Section 30 of the Act. 1983 SimLC -31 
(Him Pra). 


(29) Where no period of limitation is pres- 
ibed. it would be open to the Central Gov - 
nment to refuse to interfere in a case 
here revision petition has been hied alter 
insiderable delay. But then the Central 
overnment will have to apply its mind to 
ie facts of that particular case in order to 
•me to the conclusion that the case is not a 
t case for interference on the ground or 
idue delav in the filing of the revision peti- 
on 1979 WLN (UC) 78(82)<Raj). 

! See also 1979 WLN (UC) 303 ( 306 ) (Ra)). 
.ease of minor minerals - Revision petition 
gainst order of State Government to 
;ntral Government — No period of limita¬ 


tion fixed by any rules — Rejection of revi¬ 
sion petition by Central Government merely 
on ground that it is filed after expiry of 30 
days is illegal as Central Government did not 
mention that revision petitioner was guilty 
of laches or undue delay.) 1 

(30) Application for grant of mining lease 
refused — Revision — Application remitted 
to State Government for disposal within 100 
days — State Govt/s order after 100 da vs 
— Application does not stand auto¬ 
matically rejected as no order was passed 
in 100 days—Revision against that order was 
maintainable. A 1982 Pat 99(106) : 1980 BLJR 
340. 


^ (31) Application for renewal of lease — 
Not considered within stipulated period — 
It is deemed to be rejected — Revision 
against — Central Government remanding 
matter to be decided on merits — On re¬ 
mand. State Government granting renewal of 
lease — Order of Central Government refus¬ 
ing to grant renewal — Order is not invalid. 
A 1982 Cal 400(406) : (1982 ) 86 CalWN 772. 
2. Interference by High Court under Art. 226 

(1) Petitioner not availing of alternative 
remedy of revision under S. 30 of Mines and 
Minerals (Regulation and Development) Act 
(1957) — Writ petition not maintainable A 
1975 Raj 182(186. 187) : 1974 RajLW 330. 


(2) Auction for grant of mining lease of 
sandstone — Petitioner's bid confirmed by 
competent Authority — But confirmation 
cancelled by State Government and lease 
granted in favour of respondent, without giv¬ 
ing hearing to petitioner — Writ petition — 
Remedy by way of revision to Central Gov¬ 
ernment against the order passed by the State 
Gov't not availed of — Writ petition could 
not be proceeded with, in view of Cl. (3) of 
substituted Art. 226 of Constitution A 1977 
Raj 200(202.. 203) : 1977 RajLW 277. 

(3) Provision for revision — Rejection of 
application for grant of lease of minor mine¬ 
ral quarry — S 30 is real and effective re- 
medy — Writ against rejection of application 
not maintainable. 1977 WLN (UC) 230(233) 

(A) It is the primary duty of Central Gov¬ 
ernment a revisional authority while decid¬ 
ing the question of condonation of delay to 
advert, consider and assess the facts urged 
in that behalf and set out the reasons for the 
order passed and it is not for the High Court 
sitting in writ jurisdiction, to assess the factual 
features and fill up omission and supplement 
the inchoate reasons given in his order. 
(1983) 96 MadLW 407<409)(DB) 

(5) Petition challenging grant of mining 
lease — Grounds taken therein raising dis¬ 
puted questions of facts — Question of fact 
can more properly be decided under S. , 
No interference in writ 

cle 226 of Constitution. 1982 AllU <30(<3i) 

(DB) . 

(6) Under S 30 the Central Government 
may revise anv order of State Government 
even on merits, whereas the scope of judi- 
dicial review under Art. 226 of Constitu l 
S hmitS and does not extend «o renewing 
the disputed questions of facts unles. > 
happen to be jurisdictional facts. ILR (1974) 
AndhPra 909(933)<DB). 
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a(30A. Special provisions relating to mining leases for coal granted before 
25th October, 1949 b .— Notwithstanding anything contained in this Act, the 
provisions of sub-section (1) of section 9 C and of sub-section (1) of sechon i U 
; ha ii not apply to or in relation to mining leases granted before the 2oth day 
of October, 1949. in respect of coal, but the Central Government if it is satis¬ 
fied that it is expedient so to do, may, by notification in the Official Gazette, 
direct that all or any of the said provisions (including any rules made under 
sections 13 and 18) shall apply to or in relation to such leases subject to such 
exceptions and modifications, if any, as may be specified in that or in any suo- 
sequent notification.] 

fa] Inserted and deemed always to have been inserted, by the Mines and Minerals 
(Regulation and Development) Amendment Act, 1958(XV of 1958), S 2. 

[bl For modifications in this section in the Union Territories of Goa. Daman and 

1 Diu and Pondicherry, see modifications given under section 16. The same 
modifications are made In this section as well. 

[cl Provisions of section 9 (1) have been applied with immediate effect, to or in 
relation to mining leases in respect of coal, granted before 25-11-1949. in super¬ 
session of previous notification in this behalf (S.O. 3094, dated 29-12-1961)— 
See SO. 81, dated 1-1-1966, Gaz. of India, 1-1-1966, Pt. II, S. 3 (ii), Ext., p. 1. 


Section 30 — Note 2 (contd.) . 

(7) Rejection of application for mining 
lease — Applicant not applying for revision 
under S. 30 — He has no subsisting interest 
in the matter — He cannot apply for writ 
under Art. 226. A 1966 Mys 167(172). 

(8) Where the State Government professes 

to act under S. 11 (2) the Central Govern¬ 
ment cannot avoid stating its reasons for re¬ 
jecting the revision and if it does not state 
its reasons it is the duty of High Court to 
quash the order. A 1969 AndhPra 410(412, 
413). , ^ 

(9) Where the Central Government relaxed 
the prohibitions prescribed bv Rule 58 (1) (a) 
and (b) by exercising power under R. 58 (2) 
within limitations of that rule while exercis¬ 
ing its revisional jurisdiction, the revisional 
order is not open to challenge on ground of 
being discriminatory to other desirous ap¬ 
plicants. A 1972 Orissa 68(73). 

(Overruled on another point in A 1976 SC 
2591.1 

(10) State Government being a subordinate 
statutory authority so far as grant of mining 
lease is concerned, it cannot question by writ 
petition the legality and correctness of the 
order of the Central Government which is 
within its revisional jurisdiction. A 1972 
Orissa 68(75). 

(Overruled on another point in A 1976 SC 

259101 


and B for lesser area — Slate Government 
preferring B — Revision by A before Central 
Government — Central Government wrong¬ 
ly treating case as one under S. 11 (3) re¬ 
jecting revision. 1LR (1976) 2 Delhi 583(591). 

(13) Mineral Concession Rules (1949), R. 57 
— Mineral Concession Rules (1960), Rr. 54 
and 68 — Demand of royalty on mineral ex¬ 
cavated prior to expiry of lease but remov¬ 
ed after expiry of lease — Representation of 
lessee rejected by an order of State Govern¬ 
ment D/- 2-7-1970 — On facts order of Cen¬ 
tral Government passed in revision setting 
aside order of State Government held with¬ 
out jurisdiction and must be set aside. 1978 
RajLW 444(450). 

(14) Where the Central Government gave 
directions in revision and when the State 
Government as per those directions passed 
in revision, granted the applications of com¬ 
petitors for the mining lease in prescribed 
proportions the State Government could not 
be said to have exercised jurisdiction not 
vested in them, or failed to exercise the 
jurisdiction vested in them or acted in excess 
of their jurisdiction. A 1980 Raj 89<95)(DB). 

(15) Revision in renewal case — Not to be 
rejected on ground of delay — Rejection of 
revision without any special reason for con¬ 
doning delay — Improper A 1981 SC 1731 
(1735). 

Section 30-A 


(11) Grant of lease for extraction of lime¬ 
stone as minor mine mineral — Application 
by other party for grant of lease for extrac¬ 
tion of limestone as major mineral — Appli¬ 
cation rejected — Central Government on 
revision directing State Government to grant 
lease in favour of other party — Reasons 
given by State Government for rejecting ap¬ 
plication not considered bv Central Govern¬ 
ment — Central Government held had ex¬ 
acted its jurisdiction. A 1983 MadhPra 89 
(92) : 1983 JabLJ 232. 

(12) Mineral Concession Rules 1960, R. 55 
T* State Government inviting applications 

rfgrant of mining licence for area of 
113.50 acres — A applying for whole area 


(1) Implication of — Leases of Coal Mines 
granted prior to 25th October, 1949 — Sec¬ 
tion implies that Ss* 9 and 16 will not apply 
to such leases unless notification is issued. 
1970 LablC 942(943) : 1970 MPU 286 (DB). 

(2) Grant of a sub-lease in relation to a 
lease or the transfer of a right under the 
lease which came into existence prior to 
25-10-1949, in regard to the coal mining 
leases cannot be hit bv the provisions of 
Rule 46 of the rules made under S. 13 of the 
Act of 1957 and likewise not affected by 
R. 48 made under the Act of 1948, unless the 
Central Government Issues a notification 
that this will be applicable even to coal 
mining leases. This will only apply to a 


4 1° ^ Ss 31 ’ 33 ^ fThc] Mines and Minerals (R. & D.) Act, 1957 

if rUlC t SpCdal cases — T he Central Government may 

n n H h P 7 Ha m ,he !n,erests of mineral development it is necessary 

ca4 the’ p b ran7 an ? for reasons to be recorded, authorise in any 

a-e the grant, renewal or transfer of any prospecting licence or mining lea«e 

mine 1 ' VOrk ' ng of an ^ m,n f for ,he Purpose of searching for or winning any 
made undTr ^ionU. ^ ^ thOSe ,aid down in the rules 

32. Amendments to Act 53 of 1948.— [Repealed by Act 58 of I960]. 

33. Validation of certain acts and indemnity.— All acts of executive au¬ 
thority -one, proceedings taken and sentences passed under the M nes and 
Minerals (Regulation and Development) Act, 1943, with respect to the regu- 


Section 30*A (corid.) 

situation when the Question arises af*er the 
enactment of S 50-A A 1971 Fat 83(87 8* S9. 
91): 1970 BLJR 1174 (FB). ((1962) ILR 41 Pat 
412. Overruled.) 

(3) Where no notification has been issued 
under S. 30-A applying the Mineral Conces¬ 
sion Rules (and other provisions mentioned 
in the section to pre-1949 coal mining leases, 
transfer of the lessee's interest under such a 
lease is saved by the section from those 
Rules (R. 46 thereof prohibits transfer of 
lease-hold rights except subject to certain 
restricticns) As such the title of the trans¬ 
feree (purchaser) is unaffected then. A 1973 
Pat 328(331. 332UDB). 

(4) Where the notification under S 30A 
(as amended in 1958) apolied S 9 (1) subject 
to modification that lessees under ore-1919 
leases were to pay royalty at the rate pro¬ 
vided under their leases or at 2.1/2 per cent 
whichever was higher it was held that 
what the notification meant was that instead 
of the rate flowing from the application of 
S. 9 (1) and the Second Schedule, a modified 
rate should be applied, that is. "in lieu of 
the rate or royalty’’ specified in the Second 
Schedule, rcvalty at the agreed rate should 
be charged if it was lower than 5 per cent, 
or at 2.1/2 Der cent minimum, whichever was 
higher. A modification, if any, would be for 
charging rcvalty at a rate le*«er than the one 
provided under S. 9 (1) and th* Second Sche¬ 
dule. and not at a rate higher than such 
rate A 1972 SC 614(621) : 1972 UJ (SC) 410. 
(A 1967 MadhPra 184. Affirmed.) 

(f) Mining Lease of the year 1900 em- 

powerjnr transfer-Absence of Rules 

under Section 30-A of 1957 Act — Right, 
held, not affected by Rr 37 and 48. 1968 Pat 
LJR 486(491, 493). 

(6) As Section 30-A does not adversely af¬ 
fect the State Government it has no locus 
standi to challenge the provision as being 
violative of Article 14 of Constitution. A 1971 
Fat 328(334) : 1970 BLJR 1112. 

(7) Validity — The fact that Section 30-A 
exempts certain class of holders of mining 
lease for the time being from the application 
of Section 9 (1) cannot be a ground for chal¬ 
lenging it under Article 14 A 1971 Pat 328 
(339) : 1970 BLJR 1112. 

(?) Statutory mining leases deemed to have 
been granted under Section 10 of the Bihar 
Land Reforms Act (1957) are covered by the 
words "in relation to the mining leases 


granted before the 25th day of October. 1949 
in respect of coal" occurring in Section 30-A 
ir.ese leases enjoy the protection of the sec¬ 
tion. A 1971 Pat 328(348) : 1970 BLJR 1112. 

(9) Section 30-A affords a temporary pro¬ 
tection from applicability of S. 9 ( 1 ) and Sec¬ 
tion 16 (1) of the Act not only to the leases 
granted before October 25. 1949. but also to 
the statutory leases which came into exist¬ 
ence as a result of the operation of S 10 (1) 
of the Bihar Land Reforms Act A 
1976 SC 1978(1986) : 1976 BBCJ 69. 

(10) In Section 30-A the expression "shall 
not apply to or in relation to mining leases 
granted before the 25th day of October. 1949. 
in respect of coal’’ was widely formulated so 
as to include also the statutory leases of dif¬ 
ferent Estates Acquisition Acts in favour of 
the lessees and sub-lessees working coal 
mines and minerals under subsisting leases at 
the dates of vesting of the interests of inter¬ 
mediaries. (1974) 78 CalWN 44(60). 

Section 31 

(1) Section 31 empowers the Central Gov¬ 
ernment to release the provisions of the Act 
and the Rules in special cases if in its opin¬ 
ion. the Central Government holds that in 
the interest of mineral development it is 
necessary to release the provisions of the 
Rules. The Central Government has also 
right to grant or renewal of lease on terms 
and conditions different from the terms and 
conditions laid down in the Rules made 
under Section 13. Thus the power of Central 
Government is very wide which is not fet¬ 
tered by the desire or decision of State Gov¬ 
ernment. A 1982 Cal 400(405) : (1982) 86 Cal 
WN 772 

(2) Where no reasons have been given by 
the Central Government for the exercise of 
the verv extraordinary powers under S. 31 
the grant is bad and cannot be sustained. A 
1972 Pat 460(463 to 465) : 1972 BUR 930 (DB). 

Section 33 

(1) Section 33 does not refer to executive 
acts but to "acts of executive authority". The 
acts of executive authority need not be ex¬ 
ecutive in character because in the context 
of modern administration an act of executive 
authority may be quasi-judicial or quasi¬ 
legislative and delegation of judicial or 
legislative powers to the executive ad¬ 
ministration is permissible within certain 
limits in the field of administrative law. Sec¬ 
tion 33 validates not purely executive acts 
but also quasi judictal acts. ILR 39 Pat 1160 
(1207) : 1960 BLJR 105. 
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lation of mines and the development of minerals during the period commenc¬ 
ing on the 26th day of January, 1950, and ending with the date of com¬ 
mencement 8 of this Act by the Government or by any officer of the Govern¬ 
ment or by any other authority, in the belief or purported belief that the 
acts, proceedings or sentences were being done, taken or passed under the said 
Act, shall be as valid and operative as if they had been done, taken or pass¬ 
ed in accordance with law, and no suit or other legal proceeding shall be 
maintained or continued against any person whatsoever, on the ground that 
any such acts, proceedings or sentences were not done, taken or passed in 
accordance with law. 

[a] That is 1st June, 1958. 

THE FIRST SCHEDULE 
[See sections 5 (2) (a), 7 (2) and 8 (2)] 

SPECIFIED MINERALS 

1. Apatite and phosphatic ores. 

2. Beryl. 

3. Chrome ore. 

4. Coal and lignite. 

5. Columbite. samarskite and • other 

minerals of the "rare earths” group. 

8. Copper. 

7. Geld. 

8. Gypsum. 

9. Iron ore. 

10. Lead. 

11. Manganese ore. 

12. Mo'ybdenum. 

13. Nickel ores. 

14. Platinum and other precious metals and 

their ores. 

THE SECOND SCHEDULE 


15. Pitchblende and other uranium ores. 

16. Precious stones. 

17. Rutile. 

18. Silver. 

19. Sulphur and its ores. .. 

20. Tin,... 

21. Tungsten ores. 

22. Uraniferous' aHanite. monazlte and other 

thorium minerals. 

23. Uranium bearing tailings left over from 

ores after extraction of copper and 
gold, limenite and other titanium ores. 

24. Venadium ores. 

25. Zinc. 

26. Zircon. 


[See section 9] 
RATES OF ROYALTY 


Seven rupees only per tonne 




»* 


»i 


II 


II 


®fl. Coal: 

(i) Group I Coals: 

(a' Coking Coal 
Steel Grade I 
Steel Grade II 
Washery Grade I 

(b) Hand picked Coal produced in 
A«sam, Arunachal Pradesh. Me¬ 
ghalaya and Nagaland. 

(ii) Groun II Coals: 

Coking S, «SS3n S ‘ X n ‘ PeeS and flfly PiiSC ° nly Wr , °"™= 

(b) Semi-coking coal Grade-I 
Semi-coking coal Grade-II 

(c) Non-coking coal Grade-A 
Non-coking coal Grade-B 

(d) Ungraded R. O. M. Coal produced in 
Assam. Arunachal Pradesh. Me- 
ghalaya and Nagaland— 

Uii) Group HI Coals: 

(a) Coking Coal Washery Grade-IV 

(b) Non-coking coal Grade-C 
dv) Group IV Coals: 

Non-coking coal Grade D 
Non-coking coal Grade E 
(v) Group V Coals: 

Non-coking coal Grade F 
Non-coking coal Grade G 
(vl) Group VI Coals: 

2£ <S: Flve «» *«■ 

pany Limited). . 


Five rupees and fifty palse only per tonne 

ii »» 

Four rupees and thirty paise only per tonne 

II •> 

Two rupees and fifty paise only per tonne 

M II t . 
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Explanation:— 
•f coal shall be a? 
b [2. Mica— 
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For the purpose of this item the specification of each such grade 
prescribed under clause 3 of the Colliery Control Order, 1945 .] 


(a) Crude mica 

(b) Trimmed mica qualities other ... 
than he.vv-stained dense-stained 
or spotted second quality 

fc) Trimmed mica of Heavy-stain- ... 
ed. dense-stained or spotted se¬ 
cond quality 

(d) Waste and scrap mica rr, 

(e) Waste rounds 

0 • • • 

ef3. (a) Gold 

(b) Silver 
d J4. Iron 

d T (i) Ore lumps 


Six rupees per 100 kg. 

Ten rupees per 100 kg. 

Five rupees per 100 kg. 

Two rupees per 100 kg. 

Two rupees and fifty palse per 100 kg.] 
Two rupees per one gram of gold per 
tonne of ore and on pro-rata basis. 

One hundred rupees per kg. of metal 1 


(a) with 65% Fe. or more 

(b) with 62% Fe. or more but... 
less than 65% Fe. 

(c) with 60% Fe. or more but 
less than 62% Fe. 

(d) with less than 60% Fe. 
fii) Ore fines 

(A) Fines (including natural fines 
and fines produced incidental to 
mining and sizing of ore) 

(a) with 65% Fe. or more 

(b) with 62% Fe. or more but less 
than 65% Fe. 

(c) with less than 62%, Fe. 

(B) concentrates prepared by benefi- 
ciation and/or concentration of 
low grade ore. containing 40% 
Fe. or less than 40% 

bb f5. (a) All precious and semi-precious... 
stones (except diamond) 

(b) Diamond 

c r (c) Agate 
e f6. Manganese Ore— 


Rs. 4.00 per tonne. 
Rs. 3.00 per tonne. 

Rs. 2.00 per tonne. 
Rs. 1.50 per tonne. 


Rs 2.50 per tonne. 

Rs. 1.50 per tonne. 
Rs. 1.00 per tonne. 


Rs. 0.50 per tonne. 1 1 

Twenty per cent of the sale price at the pits 

mouth. 

Fifteen per cent of the sale price at the 
pit’s mouth 1 
Fifty rupees per tonne. 1 


(a) Manganese dioxide (containing... 
78% or more of Mn02 and 4% 
or below Fe.) 
fb) 46% Mn. and above 

(c) 35% Mn. and above but below 
46% Mn. 

(d) Below 35% Mn. but above 25%... 
Mn. 

(e) 25% Mn. or below 
c f7. Chromite 

(both lumpy non-frlable ore and con¬ 
centrates) 

(a) containing 48% Cr203 and above ... 

(b) containing less than 48% Cr203 ... 
and mere than 40% Cr2o3 

(c) containing less than 40% Cr203... 

8 Limestone ••• 

(including Lime Kankar) 

9. Dolomite ••• 

10. Graphite 

(a) with 80% or more fixed carbon ... 
(t) with 40% or more fixed carbon ... 

but less than 80 % fixed carbon 
(c) with less than 40% fixed carbon... 


Thirty rupees per tonne. 

Twelve rupees per tonne. 

Seven rupees and fifty paise per tonne. 

Five rupees per tonne. 

Two rupees per tonne. 1 

Fifty rupees per tonne. 

Twenty-five rupees per tonne. 

Fifteen rupees per tonne. 

Four rupees and fifty paise per tonne. 
Five rupees per tonne. 

Fifty rupees per tonne. 

Thirty rupees per tonne. 

Twelve rupees per tonne. 


II. Chinaclay 

(including ball clay). 

(a) Crude 

(b) Washed 

12. Kyanlte 

13. Gypsum 


Four rupees per tonne. 
Eighteen rupees per tonne. 
Thirty rupees per tonne. 
Four rupees per tonne. 


in 
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,. . ... Five rupees per tonne. 

* 4 ' (including calcereous sand and chalk) 


15 ' Fi ( r iSuding Plastic, pipe, lithographic"' 
and natural (pozzolamc) clay.l 
t>ri«. Ilmenlte 

6(17. Copper Ore 

cf 18 . Lead Ore 


Ml 


m 


Four rupees per tonne. 

Four rupees and twenty-five paise per 
tonne. 1 

Rs. 4.00 per unit per cent of copper metal 
per tonne of ore and on prorata basis.) 

Three rupees per unit per cent of metal 
per tonne of ore and on pro-rata basis. 


19. Zinc Ore 


Four rupees per unit per cent of zinc 
metal contained per tonne of ore and 
on pro rata basis. 


20 Gamate (Abrasive) - Ten rupees per tonne. 

21. SUlimanite ••• F ° r ‘v ,onne - 


22. Barytes 

(a) White (including snowwhite) 

(b) Off-colour 

23. (a) Quartzite 

af(b) Sand for stowing 

c[24. Quartz and Silica Sand 

25. Corundum 

26. Bauxite 

27. Ochre 

28. Talc. Steatite and Soapstone 

29. Apatite and Rock Phosphate 

(a) Ores with 25% or more P205 

(b) Ores with less than 25% P205 

30. Asbestos 

(a) Chrysotile 

(b) Amphibole 

31. Cadmium ... 

32. Calcite 

33. Dispore 

34. Felspar 

35. Fluorspar 

(a) containing 85% CaF2 or more 

(b) containing 70% CaF2 or more but... 
less than 85% CaF2 

(c) containing more than 30% CaF2... 
but less than 70% CaF2 

(d) containing 30% CaF2 or less 

*f36. Magnesite ... 

MS?. Nickel Ore ... 


M38. Pyrites 

36. Pyrophyllite 
M40. Rutile 
Mil. Vermiculite 


Fifteen rupees per tonne. 

Eight rupees per tonne.l 

Two rupees and fifty paise per tonne. 

40 paise per tonne.l 

Two rupees fifty paise per tonne. 

Sixty five rupees per tonne. 

Eight rupees per tonne. 

Five rupees per tonne. 

Eight rupees per tonne. 

Fifteen rupees per tonne. 

Ten rupees per tonne. 

Two hundred and fifty rupees per tonne. 
Fifteen rupees per tonne. 

Sixteen rupees per unit per cent of cad¬ 
mium metal per tonne of ore and on 
pro rata basis. 

Six rupees per tonne. 

Twenty rupees per tonne. 

Four rupees per tonne. 

Seventy five rupees per tonne. 

Fifty rupees per tonne. 

Thirty five rupees per tonne. 

t 

Fifteen rupees per tonne.l 
Six rupees per tonne.l 

One rupee and seventv-six raise per unit 
per cent of nickel metal per tonne and 
on pro rata basis.1 

Twelve paise per unit per cent of sulphur 
per tonne of ore and on pro rata basis. 
Five rupees per tonne.l 
Seventy rupees per tonne.l 
Four rupees per tonne. 


42. Tungsten Ore 
M43. Wollastonite 

44. All other metals not herein before ... 
specified 


Ten rupees per unit per cent of \V03 per 
tonne and on pro rata basis.l 
Ten rupees per tonne. 

Seven per cent of the sale price at the 
pit’s mouth. 1 


[a] Substituted by G.S.R. 63 (E) dt. 12-2-81 Gaz. of Ind., 13-2 1981, Pt. II, Sec¬ 
tion 3 (1). Ext, p. 162 (w.e.f. 13-2-1981). 

[b] Items 2 and 16 substituted, and Items 37 and 40 Inserted by G.S.R. 1263, dt, 
29-6-1968, Gaz. of Ind., 1-7-1968, Pt. II, S. 3 (1), Ext., p. 369. 


[bb] Substituted by G.S.R. 175 (E), Gaz. of Ind, 31 3-1975, Pt. II, S. 3 (1), Ext, 
P. 707 (w.e.f. 1-4-1975). 


"A” In the citations stands for AIR 
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[e] Substituted by G.S.R. 449 (E). dt. 23-7-1981, Gaz. of lnd„ Pt. II, S. 3 (i). Ext., 

ld] ZV,r S ^f ti c U i ed by GSR - 1486 ‘ Gaz - of Ind.. 10-11-1962, Pt II Sec- 
p ' 11791 Subsequently sub-items (i) and (ii) and item 17 were 

126 S -1978, " GSR - 321 (E)> dt 12 - 6 - 1978 ’ S - 3 (*), Ext.". 520 ( Zl 

[Cl ??„? S r Ub + StitUfe , d by G S R 2 < E >- dt- M-1979, Gaz. of Ind., 1-1-1979, Pt II 

S. 3 (l), Ext., p. 4 (w.e.f. 1-1-1979). . ’ ' 

[f] n , e , m o ^; n aS J nSerted by G S R ' 1263 0f 1968 ’ substituted by G S.R 67 (E) dt 

13-2-1979, Gaz. of Ind., 13-2-1979, Pt. IT. S. 3 (i). Ext., p. H4 (w.e.f. iV-l-im 

g ?enf,; a M ,t *T. 29 * W3S re ' numbered as item 43 by G.S.R. 1263 of 1968. Sub- 

item him Tl aga o J 6 ‘ nUmbered 35 44> and before 50 re numbered 

V t m . byG S R 449 (E) - dt - ^-1981, Gaz- of ind., 23-7-1981, 

Ft. II, S. 3 (l), Ext., p. 1410. ' 


a [THE THIRD SCHEDULE 
(See section 9A) 
DEAD RENT 


Period of the mining lease 


Rate of dead rent per hectare 


1. 1st year 

2. 2nd year to 5th year 

3. 6th year to 10th year 

4. 11th year onwards . . 

[a] Inserted by the Mines and Minerals (Regulation and 
ment Act, 1972 (56 of 1972), S. 16 (12-9-1972). 


Nil 

Rs. 12.50 
Rs. 25.00 
Rs. 37.50.J 
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STATEMENT OF OBJECTS AND REASONS 


'The justification for statutory fixation of 
minimum wages is obvious. Such provisions 
which exist in more advanced countries are 
even more necessary in India, where work¬ 
ers' organizations are yet poorly developed 
and the workers’ bargaining power is con¬ 
sequently poor. 

2. The Bill provides for fixation, by the 
Provincial Governments, of minimum wages 
for employments covered by the Schedule to 
the Bill. The items in the Schedule are 
those where sweated labour is most preval¬ 
ent or where there is a big chance of ex¬ 
ploitation of labour. After a time, when 
some experience is gained, more categoric* 
of employments can be added and the Bill 
provides for additions to the Schedule. A 
higher period is allowed for fixation of 
minimum wages for Agricultural labour as 
administrative difficulties in this case will 
be more than in the other employments 
covered by the Schedule The Bill also pro¬ 
vides for periodical revision of the wages 
fixed, 

3. Provision has been made for appointment 
of Advisory Committees and Advisory Boards, 
the latter for co-ordination of work of the 
Advisory Committees. The Committees and 
the Boards will have equal representation of 
employers and workmen. Except on initial 
fixation of minimum wages, consultation with 
the Advisory Committees will be obligatory 
on all occasions of revision. 

4. In cases where an employer pays less 
than the minimum wages fixed by Provin- 
cial Governments, a summary procedure has 
been provided for recovery of the balance 
with penalty and for subsequent prosecution 
of the offending party. 

5. It is not ordinarily proposed to make 
any exemptions in regard to employees of 
undertakings belonging to the Central Gov- 
enunent except that difficulties might arise 
where the sphere of duty of such an emplo¬ 
yee covers more than one Province and 
when the rates of minimum wages fixed by 
the different Provinces may be different. For 
inis purpose, a provision has been included 

i i ir e m,nirnum wages fixed by a Provin¬ 
cial Government will not apply to employees 
m any undertaking owned by the Central 
government or employees of a Federal rail¬ 
way. except with the consent of the Central 
Government”.—Gazette of India 20-4-1946, 
Pt V, p. 331. 


/AwS e ?K in £,, A , 0t 30 of 1957"Section 3 
W of the Minimum Wages Act, 1948. requ 


ed minimum wages to be fixed before the 
31st December. 1954. It has not been pos¬ 
sible to fix rates of wages before that date 
in respect of certain employments, particular¬ 
ly employments in agriculture. It has, there¬ 
fore, become necessary to extend the time 
limit for fixing minimum rates of wages in 
respect of such employments. It is proposed 
that the time limit be extended up to the 
31st December. 1959. 

2. Under Section 3 (1) (b) of the Act. mini¬ 
mum rates of wages fixed should be review¬ 
ed and revised, if necessary, at intervals not 
exceeding five years. In some cases it has 
not been possible to review the minimum 
rates of wages within that period. The Act. 
as it stands, does not authorise review or re¬ 
vision after the expiry of five years. The 
proposed amendment to the section removes 
this difficulty. 

3. Opportunity has been taken to make 
certain other amendments which are consi¬ 
dered necessary in the light of the working 
of the Act. The amendments either seek to 
clarify points of doubt or to remove difficul¬ 
ties experienced in the working of the Act. 
The objects of the more important of these 
amendments are— 

(a) to secure uniformity in the procedure 
followed for fixation and revision of 
wages (Section 5); 

(b) to enable a Claims Authority to enter¬ 
tain claims not only in respect of pay¬ 
ment of wages which are less than the 
minimum wages but also in respect of 
payment of remuneration for days of 
rest and payment of overtime wages 
(Section 20): 

(c) to provide for the application of the 
Payment of Wages Act. 1936. to claims 
relating to delay in payment cf wages 
or non-payment of wages (Sec. 22F); 

(d) to specify the persons liable to punish¬ 
ment in the case of offences by com¬ 
panies (Section 22C) and to make a 
general provision for punishment of of- 
fences for which no penalty is provid* 
ed in the Act (Section 22A); and 

(e) to ensure prompt disbursement of wages 
to labour employed by Government 
contractors by exempting from attach- 

certain assets of such contractors 

tion 22 E^’ dS ° f the Govemment (Sec- 

-Gaz. of India. 26-11-1956. Pt II, Sec¬ 
tion 2. Ext., p. 1018. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts 58 of 1950; 3 of 1951; 16 of 1951 - 26 
of 1961; 51 of 1970. 


Of 1954; 30 of 1957; 31 


Amended in Andhra Pradesh by A. P. Act 19 of 1961. 

—Amended in Assam by Assam Act 19 of 1961 
Amended in Bihar by Bihar Act 3 of 1961. 

—Amended in Gujarat by Guj. Act 22 of 1961. 

—Amended in Kerala by Ker. Act 18 of 1960. 

—Amended In Madhya Pradesh by M. P. Acts 11 of 1959; 23 of 1961; 16 of 1962, 
38 of 1976. 


—Amended in Maharashtra by Bom. Acts 8 of 1954; It of 1961; 3 of 1963, Maha, 
Act 25 of 1978. 
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—Amended in Mysore by Mys. Act 13 of 19G5. 

—Amended in Rajasthan by Raj. Acts 1 of 19G9, n of 1976. 

—Amended in Uttar Pradesh by U. P. Acts 20 of 1960. 35 of 1979. 

—Amended in Tamil Nadu by T. N. Act 47 of 1981. 

—Adapted by A. L. O. 1950. 

—Extended by Acts 59 of 1919; 30 of 1950; 51 of 1970; Regns. G of 1963; 7 of 1963; 
8 of 1965. ' 

—Extended to Bombay by Bom Act 4 of 1950 

—Extended to Punjab by Punj. Act 5 of 1950. 

—Extended to Union Territory of Goa. Daman and Diu.—See GSR. 436 dtd 14-4- 
1973 published in Gaz. of India. 28-4-1973, Pt. II. S, 3 (i), p. 875. 

COGNATE ACTS AND PROVISIONS 

1 Industrial Disputes Act, 14 of 1947, S. 25J (1), Proviso. 

2. Payment of Wages Act 4 of 1936. 

3. Payment of Bonus Act. 21 of 1965 . 

4. Employers’ Liability Act. 24 of 1938. 

5 Criminal Procedure Code. 5 of 1898. S. 492 m. 

6. M. P. Minimum Wages Fixation Act, 16 of 1962. 

[THE] MINIMUM WAGES ACT, 1918 (ACT XI OF 1918)» 

[15th March 1948.1 

An Act (o provide for fixing minimum rates of wages in certain employments. 

W HEREAS it is expedient to provide for fixing minimum rates of wages 
in certain employments; 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons see Gaz. of India. 1946. Pt. V, p. 331; 
for Select Committee Report see Gaz. of India. 7-2-1948, Pt. V. p. 55. 

This Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act. 1949 (I.IX of 1949), S. 3 (1-1-1950) and to the 
States of Manipur. Tripura and Vindhya Pradesh by the Union Territories 
(Laws) Act. 1950 (XXX of 1950). S. 3 (16 4-1950). Manipur and Tripura 

are Union territories now but Vindhya Pradesh Is a part of Madhya Pra- 
riesh State now. 

It has also been extended to the States merged in— 

The State of Bombay: See Bom. Act IV of 1950, S. 3 (30-3-1950). 

The State of Punjab: See Punj. Act V of 1950, S. 3 (15-4-1950). 

The Act is applied to— 


Preamble 

(1) The provisions of the Act are intended 
tc achieve the object of doing social justice 
to workmen employed in the scheduled em¬ 
ployments by prescribing minimum rates of 
wages for them. A 1960 SC 1068(1071) : 
(1961) 1 SCJ 112 *• A 1961 SC 4 (?). 

(Sce 1975 LabIC 1107(11011. 1109): 1LH (1975) 
AP 237 (DI3) (Courts should adopt beneficent 
rule of construction.) 1 

(2) The legislative policy which is apparent 
on the face of the enactment itself i s the 
statutory fixation of minimum wages with a 
view to obviate the chances of exploitation 
of labour. The legislature intended to applv 
this Act not to all industries but to those in¬ 
dustries only where by reason of the un¬ 
organized labour or want of proper arrange¬ 
ments for effective regulation of wages or 
other causes the wages of labourers are very 
low. A 1955 SC 25(32). (In vjew of this pro¬ 
nouncement the observations of the judicial 
Commissioner in the judgment under appeal. 


(A 1953 Ajmer 65) that he did not agree 
with the contention that the intention of the 
legislature was that the Act should apply 
only to industries in which the labour was 
not organized are not correct.) , t . 

(3) What the Act purports to achieve jsto 

prevent e*ploitation of labour and for tnai 
purpose authorises the appropriate 9? veT l 
ment to take steps to prescribe minimuni 
rates of wages in the scheduled industries. 
What is being prescribed is minimuni w3r v 
rates which a Welfare State assumes every 
employer must pay before he employs latxni. 
A 1962 SC 12(17). . .. Art 

(4) The restrictions imposed by the • 
though thev interfere to some extent w 

the freedom of trade or business guaranteea 

under Article 19 (1) (g) of the Constitu on. 
being reasonable and imposed in the int 
of the general public are protected sC 
terms of Clause (6) of Article IP. A 0 f 
33(35. 36). (Hence the material provisions 
the Act are not illegal and ultra vires.) 

(5) The M'nimum Wages Act wu . 
intended eo extanti to repeal the In 
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(a) all the Excluded and Partially Excluded Areas In Assam-See Assam 
Gaz. 1949. Pt. II. pp 390 and 793: 

(b) Chota Nagpur Division and Gantal Parganas District-See B.har Gaz., 
1948, Pt. II. p. 878; 

(c) partially excluded areas in Bombay Presidency-See Bom. Gaz., 1948, 
Pt. IV-A, p. 399: 

(d) Darjeeling District—See Cal. Gaz., 1943. Pt. I. p. <-2. 

(e) partially excluded areas in C. P. and Berar subject to certain modifi¬ 
cations—See C. P. and Berar Gaz.. 1948, Pt. I, p. 675; 

(f) partially excluded areas in the Province of Orissa-See Orissa Gaz., 

1948, Pt. Ill, p. 740; 

(g) the excluded areas of Lahaul and Spiti—See E. P. Gaz., 1948, Pt. I, 
page 955; Lahaul and Spiti are part of H. P. State now; 

(h) the merged State of Banaras. Tehri-Garhwal and Rampur-See U. P. 

Gaz., 1951. Pt. I-A, p. 153; I 

(i) the Jaunsar-Bawar Pargana of Dehra Dun District and the portion 
of Mirzapur District, south of the Kaimur Range—See U. P, Gaz 

1949, Pt. I. p. 126. 

The Act has been now extended to the Union Territories of—(i) Dadra 
and Nagar Haveli-See Regn. VI of 1963; (HI Pondicherry-See Regn. VII 
of 1963; (iii) Laccadive, Minicoy and Amindivi Islands—See Regn. VIII of 

1965. 

1. Short title anil extent.— (1) This Act may be called THE MINIMUM 
WAGES ACT, 1948. 

(2) It extends to the whole of India, “t* * *]. 
lal Words "except the State of Jammu and Kashmir" omitted by the Central 
Labour Laws (Extension to Jammu and Kashmir) Act, 1970 (51 of 1970), Sec¬ 
tion 2 and Sch. 


Preamble (contd.) 

Disputes Act of 1947 and to take its place as 
a substitute A 1955 Mad 45(48)(DB) •• A 
1965 Cal 229(232) : 64 CalLJ 160 (DR). 

(6) The Act and the Industrial Disputes 
Act are not pari materia. A 1970 Bom 380 
1385) : 70 BomLR 415 (DB). 

(7) Word ‘employment’ does not mean 'in¬ 
dustry', or 'undertaking' or 'establishment'. A 
1970 Pat 193(198, 199) : 1970 LablC 681 : 1970 
BLJR 199. 

(8) Beneficial Legislation — Should be 
given widest meaning — Persons engaged in 
breaking and crushing lime stone should get 
same benefit as those employed in breaking 
and crushing ordinary rock. 1968 LablC 40 
(41) ; (1968) 2 LabL.1 329 (DB). 

(9) The Minimum Wages Act was passed 
for the welfare of labour, which is included 
In Item 27 of the Concurrent Legislative List 
In the Sevenlh Schedule to the Government 
of India Act, 1935. It cannot be impugned on 
the ground that it incidentally interferes with 
the power of the Municipal Commissioners to 
fix the salaries and allowances of their em¬ 
ployees. Thus the Act is valid. A 1965 Cal 229 
(232) ; 1964 CalLJ 160 (DB). 

(10) Provision for minimum wages of em¬ 
ployees of local authority is not legislation 
under entry 13 but comes within scope of 

27 — Provision is not unconstitutional. 
(1063-64) 24 FJR 194(197)(Punj) (DB). 

(11) It appears from the preamble as well 
as the definitions of expressions 'employer' 
and 'employee' and the contents of S. 22 that 


the rigours of the Act are meant to be ap¬ 
plied only in those cases where minimum 
rates of wages have been fixed. The Act does 
not apply to the undertaking where the ef¬ 
fective award as contemplated by S. 3 (2-A) 
is in operation. 1977 LablC 1390(1393) ; 1977 
Pat LJR 565 (DB). 

(12) Employees who ore in Panchayat ser¬ 
vice and who are working with one or the 
other Panchayats constituted under the Guja¬ 
rat Panchayats Act. 1941, are not holding em¬ 
ployment under the local authority but they 
are holding civil posts under the State and 
hence the provisions of the Minimum Wages 
Act are not applicable to them. (1975) 16 
GujLR 727(729) 

(13) The Minimum Wages Act does not 
violate the fundamental rights guaranteed 
under Art. 19 (1) (f) and (g) of the Con¬ 
stitution and on the other hand, it fulfills in 
part at least the obligations of the state 
under the Directive Principles of the State 
Policy. 1981 LablC 690(694)(DB)(AP). 

Section 1 

(1) The object of the Act is to prevent ex¬ 
ploitation of the workers and for that pur¬ 
pose it aims at fixation of minimum wages 
which the employers must pay. The Legisla¬ 
ture undoubtedly intended to apply the Act 
to those industries or localities in which by 
reason of causes such as unorganised labour 
or absence of machinery for regulation of 
wages, the wages paid to workers were In 
the light of the general level of wages and 
subsistence level, inadequate. A 1963 SC 806 
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the s^b/ec! e rcon“ n ^ ^ there " “*«“« -pugnant in 

(a) ” a t dui r- "adolescent” and ‘‘child” have the meanings respectively assign- 
ed to them in section 2 of the a I Factories Act, 1948]; 

[a] Substituted for "Factories Act, 1934" by the Minimum Wages (Amendment) 

Act, 1954 (XXVI of 1954), S. 2 (20*5-1954). * * 

(b) "appropriate Government” means,— 


Section 1 (contd.) 

(2) Conferment of power on Government to 
fix minimum rates of wages — Conferment 
does not amount to delegation of legislative 
power — Government cannot be held to have 
been given uncontrolled power. A 1968 Mys 
156(163. 164) : 1968 LablC 879 : (1968) 1 Mys 
LJ 24 (DB). 

(3) Fixation of minimum wages under the 
Act — Restriction is reasonable, but has to 
be strictly construed. 1968 LablC 722(728) : 32 
FJR 398 (Punj) 

(4) Though while construing the provisions 
of a statute like Minimum Wages Act bene¬ 
ficial interpretation has to be preferred which 
advances the object of the Act, it has never¬ 
theless to be borne in mind that the benefi¬ 
cial interpretation should relate only to those 
employments which are covered by the Act 
and not to others. 1968 LablC 722(726) : 32 
FJR 398 (Punj). 

(5) Provision under Rajasthan Famine Re¬ 
lief Works Employees (Exemption From 
Labour Laws) Act (1964) for payment of less 
than minimum wage fixed under Minimum 
Wages Act to workers employed on famine 
work — It is violative of Art. 14 of Con¬ 
stitution. A 1983 SC 328(336) : 1983 LablC 
312 : (1983) 46 FacLR 142. 

(6) Less than minimum wage prescribed 
under Minimum Wages Act paid by P. W. D. 
to workers on basis of norms of work fixed 
by it — No norm fixed under notification 
issued under Act — Service provided by 
workers is forced labour — Less payment is 
violative of Art. 23 of Constitution. A 1983 SC 
328(334) : 1983 LablC 312 : (1983) 46 FacLR 
142. 

(7) Rajasthan Famine Relief Works Em- 
plovees (Exemption from Labour Laws) Act 
(1964V insofar as it excludes the applicability 
of the Minimum Wages Act to workmen em¬ 
ployed on famine relief work and permits 
payment of less than the minimum wage to 
such workmen is invalid as offending the 
provisions of Art. 23 of the Constitution. A 
1983 SC 328(333, 334) : 1983 LablC 312. 

Section 2 

(DM P. Minimum Wages Fixation Act 
(16 of 1962). is not a piece of colourable legis¬ 
lation on ground that it adopts definitions 
given in Central Act — Legislature was com- 
petent to enact the Act — Motive is irrele¬ 
vant. A 1964 MadhPra 45(50, 51) : 1963 JabLJ 
917 (DB). (Case under M P. Minimum Wages 
Fixation Act (16 of 1962).) 

Section 2 (b) 

(1) The Central Government is the ap¬ 
propriate Government under Cl. (b) in tne 
case of work done in pursuance of and under 
the authority derived from a building con¬ 


tract entered into with that Government. A 
19o9 MadhPra 298(301) : 1959 CriLJ 990 
(Hence an inspector appointed by that Gov¬ 
ernment is competent to file a complaint 
under the Act.) 

(2) Merely because the partnership firm 
which undertakes construction of buildings 
has entered into a contract with the Central 
Warehousing Corporation, which is a Cor¬ 
poration established by the Central Act. it 
cannot by itself be said that for the violation 
of the provisions of the Act Committed by 
the firm, it is the Central Government that 
will be the appropriate Government. (1981) 
94 MadLW 91(93). 

(3) Where an order issued by the Governor 
General under Section 94 (3) of the Govern¬ 
ment of India Act of 1935 investing the Chief 
Commissioner of a Province to function as 
the appropriate Government for the purpose 
of this Act had been adapted bv the Presi¬ 
dent of India under Article 372 (2) of the 
Constitution it was held that the Chief Com¬ 
missioner became competent, even after the 
Constitution, to function as the appropriate 
Government and hence a delegation of auth¬ 
ority by the President under Article 239 of 
the Constitution was unnecessary. A 1955 SC 
25(31). 

(4) Operation of stone-breaking and stone¬ 
crushing — ’Appropriate Government* — 
When the operation is in quarry, it is with¬ 
in the iurisdiction of Central Government — 
'Mine* in Section 2 (b) includes quarry. A 

1966 SC 189(192) : 1966 CriLJ 176 •• 1969 Lab 
IC 344(345) (AP) •• A 1969 Orissa 110(112) 3 
1969 LablC 567 : 34 CutLT 1372 (DB). 

(5) Central Government has jurisdiction to 
file complaint when it is in respect of opera¬ 
tions in quarry. 1969 LablC 344(345)(AP). 

(6) Employment in stone-breaking or stone¬ 
crushing — Appropriate Government ip 
matters of employment in such works 'in re¬ 
lation to mine* is Central Government where¬ 
as in matters of employment in such 'busi¬ 
ness otherwise than in relation to mine JB 
State Government. A 1969 Orissa 110(111) : 
1969 LablC 567 : 34 CutLT 1372 (DB) •• A 

1967 Punj 490(491, 492). 

(6A) In view of the provisions of the Sec¬ 
tions 2 (b) (i); 18 and 30 with regard to 
item 25 of Part I of the Schedule as in¬ 
serted by A. P Amendment, that is, em¬ 
ployment in any shops and commercial es¬ 
tablishments not being employment in any. 
Bank or employment which is included under 
any of the other entries in the Schedule to 
the Act, the appropriate Government would 
be the State Government that has to maKe 
the rules and not the Central .Government 
1981 LablC 1401(1402. 1403) : (1981) 2 APLJ 
(HC) 126. - 
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(i) in relation to any scheduled employment carried on by or under 

the authoritv of the "[Central Government or a railway adminis¬ 
tration], or‘in relation to a mine, oilfield or major port, or any 
l corporation established by b [a Central Act], the Central Govern- 
r ment, and 

(ii) in relation to any other scheduled employment, the estate Govern- 

ment]; ••• „ 

[al Substituted for the words "Central Government, by a railway administration 
by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957). S. 2 (17-9- 
1957). 

(b) Substituted for the words "an Act of the Central Legislature", by A.L.O., 1950. 
[cl Substituted for the words "Provincial Government" by A.L.O., 1950. 

(c) ''competent authority” means the authority appointed by the appropri¬ 

ate Government by notification in its Official Gazette to ascertain from 
time to time the cost of living index number applicable to the em- 
r ployees employed in the scheduled employments specified in such noti¬ 
fication; 

(d) e 'cost of living index number”, in relation to employees in any schedul¬ 
ed employment in respect of which minimum rates of wages have been 
fixed, means the index number ascertained and declared by the compe¬ 
tent authority by notification in the Official Gazette to be the cost of 
living index number applicable to employees in such employment; 

(e) "employer” means any person who employs, whether directly or through 
another person, or whether on behalf of himself or any other person, 
one or more employees in any scheduled employment in respect of 


Section 2 (b) (contd.) 

(7) The Canteen run by a private person 
in railway premises under the terms and 
conditions of a licence and with the help or 
assistance of the railway department cannot 
be regarded as carrying on the canteen under 
the authority of the railway administration. 
The owner of the canteen is not an agent of 
the railway administration. Therefore it can¬ 
not be said that only the Central Govern¬ 
ment has the powei to fix minimum wages 
under the Act 1979 LablC (NOC) 30: (1979) 1 
LabLN 227 (Kant). 

TSee however 1980 PatLJR 489 : ILR (1979) 
58 Pat 1226.1 

(7A) The Central Government under Sec¬ 
tion 3 (1) read with S. 2 (b) (i) is competent 
to fix and revise the wages payable to the 
employees employed in Mica Mines. 1984 
LablC 140 : (1983) 83 FJR 208 (DBMDelhi). 
((1980) 2 LabLJ 465 (Pat), Dissented.) 

(8) Fixation of minimum wages for workers 
iu mica mines — Powers delegated to State 
Government — Delegated powers superseded 
by subsequent notification — Notification 
fixing minimum wages issued by State Gov¬ 
ernment — Central Government not preclud- 
^ from refixing the minimum wage. 1980 
LablC (NOC) 38 : (1980) 56 FJR 79 (DB) 
vAnah Pra). 

Section 2 (d) 

(1) The Minimum Wages Act does not spe¬ 
cify the factors to be taken into consideration 
in computing the cost of living index num¬ 
ber. The price of essential commodities is the 
principal factor, if not the only factor, rele- 
vant for the purpose of fixing the cost of 
.uving index number. If therefore competent 


authority has decided the consumer price 
index number which has been equated with 
the cost of living index number in the noti¬ 
fication by which the competent authority 
was appointed, and w'hile fixing the cost of 
living index number other aspects have been 
taken into consideration besides the price of 
essential commodities by linking the dear¬ 
ness allowance with the consumer price index 
number no prejudice will be caused if the 
consumer price index number has been taken 
to be the basis for the fixation of minimum 
wages. 1977 LablC 618 (621) (Cal) 

(2) The change in the nomenclature of 
'cost of living index number’ in regard to 
employees in any scheduled employment to 
•consumer price index number* for working 
class is merely one of form only and does 
not materially or to any extent affect the 
provisions of Cl. (d> of S. 2. The method of 
preparation are the same covering change of 
price of selected articles of use of the work¬ 
ing class in particular centres on periodic 
basis Accordingly there is no illegality in 
respect of declaration 'consumer price index 
'as representing the’ cost of living index’ and 
such declaration is well within the ambit of 
Cl. (d) of S. 2. 1979 LablC 956(959) : (1979) 
83 CalWN 892. 

Section 2 (e) 

(1) Where the owner was not working his 
auarries himself but was giving them on con¬ 
tract basis to contractors and the contractors 
employed the workmen to operate the quar¬ 
ries it is the contractors and not the owner 
who could be said to be the ’employer’ with- 

Cluuse (e) - 1939 1 ubu 

(2) Where minimum wages have been fix¬ 
ed not generally for persons employed in the 
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which minimum rates of wages have been fixed under this Act, and in¬ 
cludes, except in sub-section (3) of section 26,— 

(i) in a factory where there is carried on any scheduled employment 
in respect of which minimum rates of wages ha^e been fixed under this 
Act, any person named under a fclause (*) of sub-section (1) of section 7 
of the Factories Act, 19481. as manager of the factory; 

(ii) in any scheduled employment under the control of any Government 
in India in respect of which minimum rates of wages have been 
fixed under this Act, the person oi authority appointed by such 
Government for the supervision and control of employees or where 
no person or authority is so appointed, I lie head of the depart¬ 
ment; 

(iii) in any schedule employment under any local authority in respect 
of which minimum rates of wages have been fixed under this Act, 
the person appointed by such authority for the supervision and 
control of employees or where no person is so appointed the chief 
executive officer of the local authority; 

(iv) in any other case where there is carried on any scheduled employ¬ 
ment in respect of which minimum rates of wages have been fix¬ 
ed under this Act, any person responsible to the owner for the 
supervision and control of the employees or for the payment of 
wages; 


Section 2 (e) (contd.) 

manufacture of bidis but only for Ihe bidi 
makers a person employing workers in his 
establishment, where bidis made by contrac¬ 
tors only are received, paid for "sorted out 
and packed for market’’ cannot be considered 
to be an 'employer’ within the meaning of 
Clause (e) A I960 MadhPra 174(175) : I960 
CriLJ 832. 

(3) Managing Director of company making 
negotiations with employees or. behalf of 
company — Held, Managing Director is em¬ 
ployer 1977 LablC 127(135) : (1977) 2 LabLN 
204 (Gauhati). 

(4) Where the Director. Manager etc. of a 

company were alleged to have violated pro¬ 
visions of Ss. 18 (1). 19 (4) of the Act and the 
complaint petition describing the Director 
etc. with their official . designat:on stated 
about their looking after the affairs of -h 
company and about their being responsible 
for the conduct of the business of the com- 
panv but the complaint petition did not 
specifically state if any of them was respon¬ 
sible to the owner for the supervision ana 
control of the employees or for payment oi 
wages within the meaning of S. 2 (e) i h 

consequently, the allegations made a r c \ 
them about the duties to be performed ^ 
responsibilities east on them fell short of r- 

quirements of definition 'employer as defm- 

ed in S. 2 (e) (iv). 1981 BiharLT (Rep) 71 (.2) 

<P (5) The word ‘employment’ as used in 
No 3 of the schedule to the Minimum "ages 
Act must be construed in the context of the 
definition of the word ’employee as contain¬ 
ed in Section 2 U) of the Minimum ''ages 
Act If an out-worker prepares goods at ms 
own residence and then supplies them to tne 
employer, he has for the purposes of tne 
Minimum Wages Act to be treated as an em¬ 
ployee. then the person who engages him in a 
scheduled employment for reward or wages 
must comply w'th the provisions of bee. iu 


of the Act and the Rules made thereunder. A 
1960 MadhPra 181(183): 1960 MPLJ 122 1 

1960 CriLJ 915. 

(6) If by concluding contracts with Salle* 
dars the proprietors could legally avoid their 
liability under the Act that would not make 
the contract a sham transaction. The avoid¬ 
ance of liability in a legal manner could not 
alter the legal relationship between the con¬ 
tracting parties A 1961 MadhPra 182(189) 3 

1961 MPLJ 302 (DB). (Overruled on another 
point in A 1973 5C 1307.) 

(7) Employer ruing fictitious form to em¬ 
ployment — Court should examine real 
nature of transaction — Workers making 
bidis in premises of A under supervision or 
his manager B — A’s case that he was sell¬ 
ing tobacco to them and purchasing bidis — 
Facts disclosing that there was no sale either 
of tobacco or of bidis — Held, that A was 
employer and workers were his employees - 
Ilcnre case was governed b? A/ct. (1962) 
LabLJ 328C331UDB) (Bom). 

(8) Fixation of minimum wages of local 
bodies — Provisions do not fall within ambit 
of Fntrv 13 in List II of Constitution. (1963- 
61) 24 FJR 194(197) (DB)(Punj). 

(9) Sections 2 <e) and 18-A (as amended by 
Minimum Wages (M. P, . Amendment) Act 
1959) — Amended provisions apply to moi 
manufactory after 21-8-1959. A 1961 Madh 

Fra mum : 1961 MPLJ 102 <M> 

c*d «n another point in A 19/3 SC 1307 ) 

(10) Notification fixing mimmum rates or 

wages issued by the Bombay G °ve™ment for 
Haveri Municipality ^ h |" MuiSdpa- 

After reorganisation of States the 
lity became a part of Mysore Sta ,e . r 
Municipality did not cease to be emplo>er 
within Section 2 (e) of the Act. (1966) l wys 

U (n) ( The bidi rollers, making bids at 'heir 

bomi ou« of the -S al of SX P,ie ?on?rf. 
contractor are emplo>ees oi me 
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[a] Substituted for "clause (e) of sub-section (1) of section 9 of the Factories Act, 
1934'\ by the Minimum Wages (Amendment) Act, 1954 (XXVI of 1954), S. 2 
(20-5-1954) 

(f) "prescribed” means prescribed by rules made under this Act; 

(g) "scheduled employment" means an employment specified in the Sche¬ 
dule, or any process or branch of work forming part of such employ¬ 
ment; 


Section 2 (e) (contd.) 

The contractors in the persent case being 
employers of the bidi rollers within the defi¬ 
nition under S. 2 (e) they were bound to 
issue wage slips to the bidi rollers as provid¬ 
ed in S. 18 of the Act and the Rules made 
thereunder 1977 LablC 1444(1447) : 1977 
MP U 474 

Section 2 (f) 

(1) Notification providing that an attached 
worker shall get l 1 /? quintals of paddy in 
year in addition to minimum rates of wages 
— R. 21 of Rules framed under the Act spe¬ 
cifically provides that wage period shall not 
exceed one month — S. 2 (f) of Act provides 
that prescribed means prescribed by Rules — 
Held notification would be invalid as incon¬ 
sistent with Rules and workers cannot claim 
anything on the basis of that notification. 
1980 Ind Court R 455(457.458)(Bom). 

(2) "Larger wage period as may be pre¬ 
scribed" — Notification dated 10-2-1975 — 
Provision for payment of additional wages in 
notification bad. 1980 BLJR 539 : ILR (1980) 
59 Pat 798. 

Section 2 (g) 

(1) The employees working in an establish¬ 
ment where Bidis are not actually made but 
Bidis made by contractors are received, sort¬ 
ed out, paid for, baked and packed for the 
market, must be regarded as employed in a 
scheduled employment* namely manufacture 
of Bidis A 1960 MadhPra 174(174) : 1960 Cri 
LJ 832. 

(2) Under S. 2 (g) scheduled employment 
is defined as meaning an employment speri- 
iied in the schedule or any process or branch 
J|f work forming part of such employment, 
therefore, the gradation of tobacco or roll¬ 
ing of cigars would be a process or a branch 
or work forming part of employment in toba¬ 
cco manufactory. 1978 LablC (NOC) 33 (DB) 
iAr), 

(3) Tn tanneries leather Is manufactured 

raw skin nnd therefore leather manu¬ 
al 17 Im,s ^ he a separate establishment and 
‘*>is manufactory relates to the production 
or manufacture of articles out of leather. 
" e £ fore J n ,ea *her manufactory mentioned 
>n me schedule leather cannot be produced 

i» U io r r0 vSSt s of leather can be manufactured. 
1979 LablC 63(63, 64) : 83 CalWN 226 . 

. *i 4 \T erm 'printing press Industrv’ Includes 

W S!lWN P j^ S '' 1989 IC 345 (347 - 348) : 

coSiHl? plo £ n !! nt J under ' Local Authority’ 
constitutes Scheduled Employment’. A 1908 


Mys 150 : 1968 LablC 797 : (1967) 2 MysLJ 
420 (DB). 

(6) An employment which is covered by 
“any of the other entries in this Schedule” 
will be outside the entry itself. All shops and 
commercial establishments excepting a bank 
and employments in the activities which are 
taken in by the other items of the schedule 
are therefore within entry No. 17 (Mah). 1973 
MahLJ 566 : 1973 LablC 1441(1442)(Bom). 

(7) Where certain Tube-well operators were 
working in the District and Taluka Pan- 
chayats they would be in the Scheduled em¬ 
ployment as contemplated by S. 2 (g), “em¬ 
ployment under the local authority” being 
Item 6 in the schedule to the Act and as such 
would be entitled to minimum wages and 
other benefits under the Act A 1983 SC 336 
(338) : 1983 LablC 321. ((1975) 2 LabLN 309 
(Guj), Reversed.) 

(8) Authorised ration distributor under 
Kerala Rationing Order — It is a shop — 
Persons employed by such distributor are 
“employees* — Manager of a shop with salary 
of Rs. 180/- is also "employee". 1982 LablC 
247(249, 250) : (1982) 1 Lab LN 167 (Ker). 

(9) Stone breaking and stone crushing in 
relation to limestone is, that activity in 
which non-stratified limestone, recognised as 
rock, is broken or crushed into irregular 
fragments or sizes and then marketed or 
otherwise used. The more valuable and rarer 
stratified limestone with Shahabad stone 
which is suitable for use as dimension stone 
is not the stone commercially exploited for 
breaking and crushing. Hence the employ¬ 
ment of quarrying 'Shahabad stone’ is not 
the same as the scheduled employment of 
stone breaking or stone crushing referred to 
in item 8 of the Schedule. A 1972 SC 1177 
fl179.ll80.1181) : 1972 LablC 640 : (1972) 2 
LabLJ 116. 

(10) Before any employment is held to be a 
scheduled employment as per that entry, It 
must be shown that any of the processes a 9 
mentioned Jn entry 18 is carried on therein 

Q ? ax t an( * parce * of a powerloom industry 
Merely because process of bleaching and 
dyeing of cloth is carried on by company, it 
cannot be termed as a scheduled employment 
as per entry 18 unless it is further shown 
mat the said process is carried on as an in¬ 
tegral part of the main powerloom industry 
(1982) 23 (2) GujLR 392(395, 396). 


, *A M in the cltatlona stands for AIR 

tVol. 25] 4 A.M. 46 
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(h) "wages” means all remuneration, capable of being expressed in terms 
of money, which would, if the terms of the contract of employment, 
expressed or implied, were fulfilled, be payable to a person employed 
in respect of his employment or of work done in such employment 
a (and includes house rent allowance] but does not include— 

(i) the value of— 

(a) any house-accommodation, supply of light, water, medical 
attendance, or 

(b) any other amenity or any service excluded by general or special 
order of the appropriate Government; 

(ii) any contribution paid by the employer to any Pension Fund or Pro¬ 
vident Fund or under any scheme of social insurance; 

(iii) any travelling allowance or the value of any travelling concession; 

(iv) any sum paid to the person employed to defray special expenses 
entailed on him by the nature of his employment; or 

(v) any gratuity payable on discharge; 

[a] Inserted by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), S. 2 
(17 9-1957). 


Section 2 (h) 

(1) Where it is clear from the award made 
in an industrial dispute, that the bonus paid 
under it is intended to be an addition to the 
actual wages paid and not as an. ex (f ra * ia 
payment, it becomes part of the 'wages’. A 
1959 Mys 96(9fi). 

(2) One marked distinction in definition of 
'wages’ contained in Payment of Wages Act 
and that of Minimum Wages Act is that the 
definition of ’wages’ in Payment of Wages 
Act specifically includes within wages any 
sum which by reason of termination of em¬ 
ployment of person employed is payable 
under any law, contract or instrument which 
provides for the payment of such sum, whe¬ 
ther with or without deductions but does not 
provide for the time within which the pay¬ 
ment is to be made. In absence of any such 
inclusive definition in Minimum Wages Act 
it is not possible to hold that an amount pay¬ 
able in the nature of lay off compensation is 
included within ’wages’ as deflned ir Sec¬ 
tion 2 (h). 1981 LabIC 363(385) : 1981 MPLJ 

11 (3)* The term 'wages’ under S 2 (h) shorn 
of all Verbiage, means all remuneration pay¬ 
able to a person employed in aspect 
employment or work done In fmch emp y 
ment but does not include the items exelud- 
ed in the definition clause. Therefore, any 
remuneration that the Government is X 
powered to fix under the provis'oins <if the 
Act would be wages. (1982) 61 FJR 341(354). 
(1983) 1 LabL-T 201 (Kant) 

(See also 1980 KerLT 168 • ILK 
Ker SR (DB) (Cn*e under Workmens Com- 
pensation Act - Term “Wages” includes part 
of Wages paid on daily basis.) | 

(4) ’Batta' payable to persons to cover a 
portion of out-of-station expenses comes 
Eider Section 2 (h) (iy) of the Act and w ex¬ 
cluded from ’wages’ since it does not form a 
component part of the minimum rate oi 
“SS A 1955 Trav-Co 97 ( 102 ) (DB) (Hence 
inclusion of the head ’batta’ by the State In 
the notification issued under Section 5. O- W 
of the Act is ultra vires their powers ana 

void.) 


(5) 'Wages’ — Term has a composite mean¬ 
ing which will include all remunerations 
contemplated by the Act read with Rule 23 
of Bihar Minimum Wages Rules. A 1970 Pat 
193(202) : 1970 BLJR 199 : 1970 LabIC 681 
(DB). 

(6) Definition of the term 'wages* postula¬ 
tes the binding character of the other terms 
of the contract and bring within the purview 
of the Act only one term and that relates to 
wages and no other. Notification under the 
Act cannot be issued ignoring the basic con¬ 
cept of the term 'wages* and dealing with 
other terms of the contract. A 1962 SC 486 
(494. 495). 

(7) Wages includes gratuity payable to a 
labourer on retirement. A 1965 MadhPra 42 
(43) : 1965 JabLJ 178 (DB). 

(8) The payment of remuneration for a day 
of rest would be 'wages payable to a person 
employed in respect of his employment’ witn- 
in the definition of Section 2 (h). A 1961 Mad 
77(78) : (1960) 1 MadLJ 221. 

(9) Trip allowance partakes character of 
travelling allowance - Not covered by Sec¬ 
tion 4 (1) — Notification under Section 5 W 
prescribing trip allowance is invalid. A 1971 
Tripura 32 (37). 

(10) Attendance bonus — Its payment 
created by separate contract and not by con¬ 
tract of employment — Not wages — Em¬ 
ployer not entitled to add that bonus to 
amount of wages paid to workmen for pur¬ 
pose of minimum wage. 1978 LabIC Uio 
(1377) : 1978 MPLJ 595. 

(11) Hard duty allowance paid to the Fire 
Brigade Employees cannot be considered as 
overtime wages at the overtime rates because 
if they work in excess of the normal work! g 
hours, they are entitled to overt.me wages at 
the overtime rates. 1983 RajLR 416(422). 

(12) Notification providing ^“*5 

wages in case employer failed to “g 

ficient quantity of 

- Guaranteed wages^re not^wag ^ ^ 

S? as va 2 lld 1983 LabIC 1376(13881 : 
(1983) 1 LabU 201 (Kant). 
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(i) "employee” means any person who is employed for hire or reward to do 
any work, skilled or unskilled, manual or clerical, m a scheduled em¬ 
ployment in respect of which minimum rates of wages have been nx- 
ed; and includes an out-worker to whom any articles or materials are 
given out by another person to be made up, cleaned, washed, al ere , 
ornamented, finished, repaired, adapted or otherwise processed for sale 
for the purposes of the trade or business of that other person where 
the process is to be carried out either in the home of the out-worker 
or in some other premises not being premises under the control and 
management of that other person; and also includes an employee declar¬ 
ed to be an employee by the appropriate Government, but does no. 
include any member of the Armed Forces of the ®{Union]. 

[a] Substituted for "Crown” by A.L.O., 1950. 


STATE AMENDMENTS 

Madhya Pradesh: 

(1) In its application to the State of Madhya Pradesh, in cl. (e) for the words 
"and includes, except in sub-section (3) of section 26", substitute the words "and in¬ 
cludes a person deemed to be an employer under section (22CC) and further includes, 
except in sub-section (3) of section 26."—M. P. Acts XI of 1959, S. 2 (1-6-1959) and 
XXIII of 1961, S. 21 (b). 

(2) Clause (i) of section 2 shall be re-numbered as cl. (ee) and to that clause fol¬ 
lowing Explanation shall be added:— 

"Explanation. —An employee who has been dismissed, discharged or retrench¬ 
ed from employment or whose employment has been otherwise terminated shall, 


Section 2 (t) 

(1) The word •employee’ defined in Sec¬ 
tion 2 (i) of the Act does not include past 
employees 1LR (1959) Mad 623(629) •* (1965- 
66) 28 FJR 472(482) : (1966) 1 LabLJ 674 
(Punj)(DB) •• (1982) 1 ServLR 26 (Punj). 

[But see A 1961 Mad 310(312) : (1961) 1 
MadLJ 251 •* 1975 BBCJ 426 : 1LR (1976) 55 
Pat 318 1 

(2) The definition of “employee" in S. 2 (l) 
does not stand in the way of the Govt, classi¬ 
fying different grades of skill differently and 
fixing different minimum rates of wages for 
different grades. 1973 LabIC 1408(1409, 1410): 
28 Fac LR 157 (DB)(Ker). 

(3) An out worker preparing goods at his 
own house and supplying them to the em¬ 
ployer has to be treated as an employee for 
the purposes of this Act. A 1960 MadhPra 
181(182) : 1960 CriLJ 915. 

(4) An out-worker who is not employed, is 

not included in the definition of the word 
"employee” given in Section 2 (i). A 1961 
MadhPra 182(189) : 1961 MPLJ 302 (DB). 

(Overruled on another point In A 1973 SC 
1307.) 

(5) Proprietor of bldi manufactory giving 
raw material to sattedar who by employing 
bldi rollers preparing bidls sells back bidls 
to proprietor — Sattedar free to employ 
labour as he liked and pay them — No con¬ 
trol of any sort over labour by proprietor — 
Sattedar is not emoloyee but Independant 
contractor. A 196t MadhPra 182(188, 189) : 
1981 MPLJ 302 (DB). (Overruled on another 
point in A 1973 SC 1307.) 

(6) Bldi-rollers who are employed for the 
purpose of rolling bidls for remuneration fall 
within the definition of the word 'employee' 


as defined in the Act and the person so em¬ 
ploying them also comes within the ambit of 
the term 'employer'. Hence the fixation of 
minimum wages of such employees on the 
basis of work turn out is within the com¬ 
petence of the Government 1973 LabIC 70 
(71) : 1971 RajLW 498. 

(7) A compounder working In a tea plan¬ 
tation is a person holding an employment 
within the meaning of the expression 'sche¬ 
duled employment’ occurring In the defini¬ 
tion of the word 'employee' in Section 2 (i) 
of the Act. AIR 1960 Assam 22(25)(DB) •* A 
1960 Assam 22(24)(DB). 

(8) 'Employee* — Designation of a person 
as manager is not the ultimate criterion to 
decide whether he is an employee or not — 
Question whether a particular category of 
persons would come within term of 'em¬ 
ployee* Is a question of fact and is to be de¬ 
cided by authority under Section 20 1970 
LabIC 461(463)(Ker). 

(9) The term “employee” Is of wide am¬ 
plitude to take in Akhadedars. Akhadedars 
come within the sweep and ambit of the de¬ 
finition of 'employee* In S. 2 (I). He Is an 
out-worker. Raw material is supplied to ,him 
by the other person The processing of the 
raw materials is not for the purposes of his 
trade or'business but for the purposes of the 
trade or business of the petitioners. (19771 18 
GuJLR 831(839) : (1978) 1 LabLN 185 (DB). 


uui weavers suppuea wttn yarn by Mast 
Weavers and paid by them according to wo 
done — Weavers working in their os 
houses on their own handlooms — Weave 
held employees of Master weavers. 1978 Li 
IC 206(208) : (1978) 1 AndhWR 409 (DB\ 
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in respect of all claims arising out of payment of less than the minimum rates of 
wages or in respect of the payment of remuneration for days of rest or fa* work 
one on such days under clause (b) or clause (c) of sub-section ( 1 ) of section 13 or 
wages at the overtime rate under section 14 during the period of his employment, 
be deemed to be an employee for the purpose of this Act.’’ — M P. Act XXIII of 
1961, S. 2 (23-6-1961). 

Maharashtra: 


In its application to the State of Maharashtra in S 2. in cl. (i), for the words 
and the management of that other person”, substitute the words "and management 
of that other person: and includes for the purposes of sections 20. 21. 22, 22A, 22B. 
22C and 22D any person who has been an employee and who has ceased to be so by 
reason of superannuation, retirement, dismissal, removal, discharge, termination of 
his service, or otherwise howsoever" — Maha. Act III of 1963, S. 2 (14-1-1963). 


3. Fixing of minimum rates of wages.— *{(1) The appropriate Government 
shall, in the manner hereinafter provided,— 

b [(a) fix the minimum rates of wages payable to employees employed in 
an employment specified in Part I nr Part II of the Schedule and in an 
employment added to either Part by notification under section 27: 

Provided that the appropriate Government may. in respect of employees 
employed in an employment specified : n Part II of the Schedule, instead of 
fixing minimum rates of wages under this clause for the whole State, fix such 
rates for a part of the State or for anv specified class or classes of such em¬ 
ployment in the whole State or part thereof; ] 

(b) review at such intervals as it may think fit, such intervals not exceed¬ 
ing five years, the minimum rates of wages so fixed and revise the 
minimum rates, if necessary. 

c [Provided that where for any reason the appropriate Government has not 
reviewed the minimum rates of wages fixed by It in respect of any scheduled 
employment within any interval cf five years, nothing contained in this clause 
shall be deemed to prevent it from reviewing the minimum rates after the 
expiry of the said period of five years and revising them, if necessary, and 
until they are so revised the minimum rates in force immediately before the 
expiry of the said period of five years shall cont nue in force.] 

(1A) Notwithstanding anything contained in sub-section (1), the appro- . 
priate Government may refrain from fixing mir. mum rates of wages in respect 


SECTION 3 — SYNOPSIS 

1. Scope and object. 

2. Sub-section (1) (a) — Power to fix mini- 

mum rates of wages. k 

3. Sub section (1) (b) — Power to review 

and revise. •• - 

4. Sub-section (2) — Rates for time work 

and piece work. , . 

5. Sub-section (2-A) — Pendency of indus- 

• trial dispute. 

6. Sub-section (3) — Power to fix different 

rates. 2 .. 

1. Scope and object. 

(1) The restrictions imposed by the Act 
lpon the rights of the employer. they 

nterfere to some extent with the freedom 
>f trade or business guaranteed under Art-- 
•le 19 (1) (g) of the Constitution, are reason¬ 
able and being in the interest of the genera 
public, are protected by the terms of Cl 
pf Article 19 A 1955 SC 33(36). (Hence the 
provisions of the Art are not illegal*and uvt a 
idres) •• A 1958 Puni 425(4291 * A 19625c 
I2(16tn2m *• A 1963 Ver A 

KerL-T 586 ** A 1962 Rom 9 7 ( 103 )(DB) A 
1904 Tripura 32(34, 35). 


(2) Fixation of minimum wages cannot oe 
said to be restrictive of freedom of tra.e 
merely because fixation of such wage in a 
State requires the employers in that State to 
pay higher wages than employers n other 
States. 1971 LabIC 806(810) : 2 GujLR 221 

<D (3) Conferment of power on Government to 
fix minimum rates of wages — Government 
• cannot be held to have been given uncon¬ 
trolled power. A 1968 Mys 156(163, 164) : 1968 
LabIC 879 (DB). 

(4) Railwav canteen — Appropriate Gov¬ 
ernment is State Government and not Central 
Government. 1979 LabIC (NOC) 31 : ILR 

(1978) 2 Kant 1821. , . . , . 

(5) The wages of an industrial worker 

must be such as would enable him to nav 
not merely the means for bare subsistence of 
life but also for preservation of his efficiency 
a< a worker and the minimum means which 
he must have, irrespective of the capacity of 
the industry or of bis employer to pay is to 
provide for measure of education njfdkal^re 
quirements and amenities. A 19 j 8 • • j 

*• 1955 Lab AC 252(257) ** A 1962 SC 12(‘3, 

17, 18). 
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of any scheduled employment irr which there are in the whole State less 
than one thousand employee-'-, engaged in such employment, but if at any time, 
d [* * “], the appropriate Government comes to a finding after such inquiry 
as it may make or .cause to be made in this' behalf that the number of em¬ 
ployees in any scheduled employment in respect of which it has refrained 
from fixing minimum rates of wages has risen to one thousand or more, it shall 
fix minimum rates of wages- payable to employees in such employment d [as 
soon as may be after such finding].] 

(2) The appropriate Government may fix,— 

(a) a minimum rate of wages for time work (hereinafter referred to as "a 
minimum time rate”); 

(b) a minimum rate of wages for piece work (hereinafter referred to as "a 
minimum piece rate”);. 

ic) a minimum rate of remuneration to apply in the case of employees em¬ 
ployed on piece work for the purpose of securing to such employees a 
minimum rate of wages on a time work basis (hereinafter referred to 
as "a guaranteed time rate"); 

(d) a minimum rate (whether a time rate or a piece rate) to apply in Sub¬ 
stitution for the minimum rate which would otherwise be applicable, 
in respect of overtime work done by employees (hereinafter referred to 
' as "overtime rate"). 


Sect'on 3 — Note 1 (contd.) 

(6> Fixation of minimum wages — It » 
matter of policy — Not discharge of any 
quasi-judicial function in spite of the proce¬ 
dure prescribed in Section 5 for consultation 
with an Advisory Board, or for an enquiry 
by a Committee and for consideration o* pro¬ 
posals and objections. A 1068 Ker 218(2191 : 
1968 KerT-J 11 : 1068 LabIC 934 ** 1968 Lab 
IC 807(6181 : 1968 RaiLW 117 (DB) (Revers¬ 
ed nn another point in A 1976 SC 277 (A) : 
1978 LIC 259 A (SQ.) 

(See also 1980 LabIC (NOC) 38 : (19801 56 ‘ 
FJR 79 (DB)(AP). (Fixation of minimum- 
wage? — It is a matter of policy.1 


(71 In-fixing minimum wage-incapacity of 
management to pay and carry on business is 
no consideration. A 1969 SC 182 : 1969 Lab 
IC' 313 ••■1975 LabIC 429(442tu4451 : • 1975 
Kt.T 296 . ■ • i • • 

(See also A' 1975 SC 2035(2036) : 1975 Lab 
IC 1490. (Wages, dispute as to — Minimum 
wage and fair w*age, distinction — Capacity 
to pay not relevant to former but'Is-mate¬ 
rial. fot latter issue.) 1 

* •’ •- % * • • • •• •.« .. ( •• • 

• (8) ‘Wages-’ Meaning , of . expression pot. 
confired-.to.contractual wage . — Minimum' 
wages payable under. Minimum Wtges .Act 
are wages within Section 2.(vi) of Payment 
of Wages Act. (19361 — (Prior tn Amendment 
by Act No. 88 of 1957). A 1961 Born 50(60 to 
62) (DB). . .a 

(91 1 Guaranteed wages fixed under, S. 3 — 
would not amount to lay-oft compensation 
as understood under Chap VA of Industrial' 
Disputes.Act. 1983 LabIC 1378(1387),:.(1983) 1 
IfbU 201 (Kant). (1981 LabIC 363, Dissent¬ 
ed from.) , 

(10) Fixation of minimum ,wagea,— Statu-, 
minimum wages cannot, be .equated to 
oare minimum wage.or. subsistence, wage —■ 
Rate need noti be uniform Distinction be¬ 
tween minimum wage, -living, wtage-^nd,,.fair. 

lBHn r ou *v A. 1988 •• Mys, .«6 (172) ;. 

1908 LabIC 879 : (1968),LMys&J, ^4,^3).;, 


(See also A 1968 Ker 18(19. 20) : 1967 Ker 
LT 614 : 1968 LabIC 27. (The only relevant 
consideration for the fixing of minimum 
wages is the minimum requirements of the 
workers concerned. A fair wage is the' de¬ 
mand and the destination. Its upper limit is 
the "living wage". The minimum wage is the 
lower limit of the fair wage. Under Sqc 3 
different minimum rates of wages may be 
fixed for different localities The 6nly 
rational basis for a variation will be the ! dif¬ 
ference in the needs of the workers irt the 
localities concerned.)] ,. 


(11) Government has to fix the minimum 

rates of wages below which an employer 
cannot pay his employees. Government cannot 
f*x the actual wages that are to be paid. It 
cannot provide that employees who are in 
receipt of higher wages. shall continue to 
enjoy the same. (1961). .3 Fee LR 511(519) : 
(1961) 2 LabLJ 741. . 

(12) Section -3 of-the Act does not make it 
obligatory to prescribe, a time -limit. for fix¬ 
ing the mihimum rates-of wages in respect of. 
rew- items of industries addecj to the .schedule. 
Hence, the-fixation of the. time limit, by. 

State in the notification is a self imposed re¬ 
striction and. nonroompliaoce with such a' 
limitation cannot affect the validity, of! thi; 
notification • published, after the expiry, of thi 
said period so long as the notification ,is ln ; 
accordance with t^e statutory requirements’ 
A 19M Trav-Co 136(138) (D£\ 

(13) ;,State pf Rajasthan, had authority not 
only to review and revise, minimum wages 
of workmen In industry but; also to fix them 
in the-fir.it instance by virtue ,of v notification ’ 
of 21-2-1952 under Article 258 (DqftHeOm,-. 
stitutlon and ,ln absence of Central Govern¬ 
ment embarking oh -fixing wages in the In¬ 
dustry in pursuance of ’ notlficafioh of 27 - 6 - 60 ' 
ISSitetJ under. Attide'258 .(1). te'BS R&jLW HTf 
1P68 LabIC‘6° 7 (810, •ffH'j. (Reverted fflf ariT 
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faWhfwfn* 1 "* ° r revisin,? m 'nimum rales of wages under this section,— 

' 7VT« minim,,m rates of wages may be fixed for- 

(i) different scheduled employments; 

Z l^uu ni 0f UOrk ,n the same schedu,ed employment; 

( ) ^ults, adolescents, children and apprentices; 

(iv) different localities; 

^(b) minimum rates of wages may be fixed by any one or more of the fol¬ 
lowing wage periods, namely:— 

0) by the hour, • 

(ii) by the day, ' * • ' • ■ ' ”7 ' 

(iii) by the month, or 

(iv) by such other larger wage period as may be prescribed; 

and where such rates are fixed by the day or by the month, the manner of 
calculating wages for a month or for a day, as the case may be. may be in¬ 
dicated:] 

. ^ rovided that where any wage-periods have been fixed under section 4 of 
the Payment of Wages Act, 1936, minimum wages shall be fixed in accordance 
therewith. 


f I(2A) Where in respect of an industrial dispute relating to the rates of 
wages payable to any of the employees employed in a scheduled employment, 
any proceeding is pending before a Tribunal or National Tribunal under the 
Industrial Disputes Act, 1947 or before any like authority unaer any o’her law 
for the time being in force, or an award made by any Tribunal, National Tri¬ 
bunal or such authority is in operation, and a notification fixing or revising 
the minimum rates of wages in recpp-t of the scheduled employment is L'sued 
during the pendency of such proceeding or the operation of the award then, 
notwithstanding anything contained in this Act, the minimum rates of wages 
so fixed or so revised shall not apply to those employees during the period in 
which the proceeding is pending and the award made therein is in operation 
or, as the case may be, where the notification is issued during the period of 
operation of an award, during that period; and where such proceeding or 
award relates to the rates of wages payable to all the employees in the sche¬ 
duled employment, no minimum rates of wages shall be fixed or revised ; n 
respect of that employment during the said period.] 

[a] Substituted for sub-section (1). by the Minimum Wages (Amendment) Act, 1854 

(XXVI of 1954). S 3 (20-5-1954). 

[b] Substituted for former clause (a) by ibid 1961 (31 of 1961) S. 2 (28-8-1961), 


Section 3 — Note 1 (contd.) 

(14) Provisions are mandatory and not direc¬ 
tory — To hold them directory would not be 
in keeping with scheme of this special Act. 
creating statutory offences requiring no mens 
res 1969 LabTC 345(350. 351) : 74 CalWN 32. 

(15) Minimum wage must be paid irrespec¬ 
tive of extent of profits, financial condition 
of the establishment or availability of work¬ 
men on lower wages. The minimum wage is 
independent of the kind of 

plies to all alike, big or small. A 1967 SC 1175 
(1177) : (1967) 2 LabLJ 55. 

(16) Orissa State Government Notification 

under, dated 27th March. 1963 Axjng mini¬ 
mum rates of wages payable to employees 
in stone-breaking and stone-crushing[opera¬ 
tions in quarries In Orissa — " I? 

intra vires. A 1969 Orissa 110(112) : 1969 Lab 
IC 567 : 34 CutLT 1372 rt>B). 

(17) The notification dated 20-9-1976 issued 
by the Central Government win «PW 
stone-breaking or stone-crushing in a quarry 
The operation carried on by the _ quarry 
owners on the surface of the auarries 

be doubtless "mining operation.1979 IMK 
571(575) : (1980) I LabLN 386 (DB)(Pat). 


(17A) Central Government Notification <“t 
2-9-1982 under S. 3 (1) revising minimum 
wage* paya K le to employees of Mica Mine® 
is valid. 1984 LabIC 140(14*) : (WW) BWf 
208 (DBlfDelhi). ((1080) 2 LabLJ 465 (Pat), 
Dissented.) 

(18) Fixation of minimum rates — Fact of 
publication alone of some minimum rates 
would not prove that minimum rates 
were fixed for some particular branch oi 
work of scheduled employment in auestion. 
1969 LabIC 345(350. 351) : 74 CalWN 32. 

(19) Applicability — Act applies to Time¬ 
keepers employed in the Public Motor Trans¬ 
port. A 1967 Cal 371(371)(DB). 

(20) Notification fixing minimum wage for 

• artisan' In tea estate — Sf°P e .. 0, 1# , *2 U «Z 

— The authority must confine itself to the 
Government notification prescribing the 
minimum wages - All that necessary for 
the authority to ascertain Is whether the 
workmen were 'artisans* at the time they 
claimed the excess pay or . the minimum 
wages. No standard of efficiency * 
down. A I960 Assam 97 ( 99 .t 00 )(DB) 
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fcl Proviso added, ibid 1957 (30 of 1957), S. 3 (17-9-1957). 

[d] Certain words omitted and certain words substituted by S. 2 of Act 31 of 1961 
(28-8-1961). 

re] Substituted for the former clause (b) excluding the proviso by Act 30 of 19o7 
(17-9-1957). 

[f] Inserted by the Minimum Wages (Amendment) Act, 1961 (31 of 1961), S. 2 
(28-8 1961). 

OBJECTS AND REASONS 


Amendment made by Act XXVI of 19 ^' 
"Under sub-clause d) of clause (a) 
section (1) of Section 3 of the Minimum 
Wages Act, 1948. the appropriate Govern 
ments were reauired to fix minimum rates of 
wages in the employments listed in Part 11 oi 
the Schedule before the 31st March_ 1952_ 
Since the Act was extended to Part States 
only with effect from 1st April. 1951 . they had 
to complete all formalities required for fixing 
minimum wages within a period of less than 
one year with the result that it has not been 
possible for them to fix minimum wages in 
all cases. Moreover, the rates fixed after 
the 31st March. 1952. have no validity in law. 
In order to remove these legal difficulties 
and to give some more time to the States 
for enforcing the provisions of the Act it is 
proposed to extend the time-limit for fixing 
minimum rates of wages in employments 
mentioned ni Part I of the Schedule to the 
31st December. 1953. 


"It is also proposed to provide for the 
fixation of rates in respect of those schedul¬ 
ed employments for which no minimum rates 
of wages were initially fixed — In view of 
the Proviso to cl. (b) of sub-section (1) or 
Section 3—within one year from the date on 
which the appropriate Government is satis¬ 
fied that no less than one thousand emplo¬ 
yees are engaged in the employment in the 
whole State. 

"Similarly, when new items are added 
under the powers conferred under Section 27 
of the Act. the amending Bill provides mini¬ 
mum wages in respect of those items should 
be fixed within one year from the date of 


issue of the notification under Section 27 of 
the Act'*.—S.O.R., Gaz. of India. 1953. Extra., 
Pt. II. S. 2. page 117. 

Amendment made by Act XXX of 1957.— 
See the first two paragraphs of the State¬ 
ment of Objects and Reasons reproduced at 
the beginning of the text of this Act. 

Amending Act 31 of 1961.—Section 3 (l)(a) 
of the Minimum Wages Act. 1948 provides 
that initial fixation of minimum rates of 
wages for the employments included in Parts 
I and II of the Schedule at the commence¬ 
ment of the Act shall be completed by a spe¬ 
cified date (which has been extended from 
time to time, the last extended date being 
31st December. 1959) and also that in the 
case of employments added to the Schedule 
by notification issued under Section 27. the 
minimum rates of wages shall be fixed be¬ 
fore the expiry of one year from the date 
of the final notification under that section. 
The urgency felt for completing the initial 
wage fixation within a specified date no lon¬ 
ger exists as the bulk of wage fixation work 
has already been completed and the question 
now is one of extending the coverage of the 
Act to more and more employments in both 
the Central and State spheres. The Minimum 
Wages (Central) Advisory Board at its meet¬ 
ing held on 4th August. 1960 recommended 
that the time limit for initial wage fixation 
should be done away with altogether. It is, 
therefore, proposed to amend clause (a) of 
sub section (1) of Section 3 and sub-sec. (1A) 
of that section for this purpose. Consequent¬ 
ly the existing Section 31 of the Act has 
been recast—Gaz. of India, 9-3-1961, Pt. II, 
S. 2. Ext. p. 116. 


Section 3 — Note 1 (contd.) 

(21) Employees in tea plantation — Act 
applies to such employees and Government 
can fix their minimum wages. A 1964 Tri¬ 
pura 32(34, 35). 

(22) Cinema industry —■ Fixation of mini¬ 
mum wages for workers in — Notification 
issued under S. 5 but no notification issued 
under S. 13 — Held, notification, was not in¬ 
valid but it should not be implemented till 
notification under S. 13 was issued. A 1964 
Cal 519(532, 533) (DB). 

(23) Differences between minimum wages 
In beedi industry in State X and those in 
same industry in neighbouring States — 
Contention that difference results In killing 
industry in State X — Held, contention is not 
Justiciable, though appropriate Govern¬ 
ment must bear it In mind In fixing mini¬ 
mum wages — Fact of difference cannot also 
Jttract Art. 14. 1968 LablC 437(438) : (1967) 
I LabU 765 (Ker). 

(24) The Minimum Wages Act does not 
wife? any power on the Government to in¬ 


sist that an employer employing workers on 
time rates should pay them on piece-rates. 
A 1957 Ker 95(95). 

(25) A retrospective notification could not 
be issued, but the offending portion could be 
severed and effect given to the notification 
as from a subsequent date. A 1953 Ajmer 65 
(74). 

(25-A) The fixation of minimum wages 
under the provisions of this Act does not in 
any way deprive the Govt, to refer a dis¬ 
pute to the Tribunal for adjudication under 
the provisions of Industrial Disputes Act, 
A 1955 Mad 45(48)(DB). (The Act does not, 
'eo extant! 1 repeal the Industrial Disputes 
Act, 1947.) •• A 1958 Ker 271 (272) (DB). 

(26) Minimyn) wages under the Act fixed 
on account of statutory policy — Hence, 
agreement between parties in conciliation 
proceedings could not override the rate fixed 
under the Act 1969 BUR 958(962)(DB). 

(27) The Act does not cast a statutory ob- 
ligation upon the State Government to fix or 
revise the rates of minimum wages strictly 



728 [i 3 N 1] 


Andhra Pradesh: 


[The] Minimum Wages Act, 1948 
STATE AMENDMENTS 


In its application to the State of Andhra Pradesh in clause (a) of sub-section (1) 
of S. 3— 

(i) in sub-clauses (i) and (ii) for the words, figures and letters "before the 31 st 

day of December. 1959" substitute the words, etc., "before the 31st day of 
December, 1961”; 

(ii) in sub-clause (iii), for the words 'one year', substitute the words "two years" 
—A. P. Act XIX of 1961. S. 2. 

Bihar : 

In its application to the State of Bihar, in S. 3 (1) (a) (i). for the words "before 
the 31st December, 1959" substitute the words "before the 31st December 1961" — 
Bih. Act III of 1961 (1-3-1961). 

Gujarat: 

In its application to the State of Gujarat in S. 3 of the Act, 

(1) in Cl. (a) of sub-section (1), in sub clause (i) add the following provisos, at 
the end. namely.— 

"Provided that where the appropriate Government is the State Government this 
clause shall have effect as if the words, figures and letters "before the 31st day of 
December, 1959” had been deleted: 

Provided further that the State Government may instead of fixing minimum 
rates of wages under this sub-clause tor the whole State fix such rates for a part 
of the State, and in the case of an employment under any local authority the State 
Government may fix such rates for any specified local authority, or class of local 
authorities”; 


Section 3 — Note 1 (contd.) 
according to the cost of Living Index There¬ 
fore. if the cost of living index in a parti¬ 
cular locality is not strictly followed while 
fixing or revising the rates of minimum 
wages, there is no breach of a statutory duty 
committed. A 1960 Bom 299(302, 303)(DB). 

(28) Government can fix different mini¬ 
mum rates of wages for apprentices and for 
probationers. But it cannot fix period of ap¬ 
prenticeship or of probationship. (1961) 3 
FacLR 511(518, 519) : (1961) 2 LabIC 741 (Cal). 


(29) Fixation of minimum rate of wages 
— Rate of "wages” means the manner, mode 
or standard of payments of remuneration for 
work done, whether at the start or subse¬ 
quent stage — Power to prescribe minimum 
rates of wages includes prescribing time- 
scales wages. 1970 LabIC 485(486, 487) (All). 


(30) Notification No. S. O. 41, dated 22-12- 
1959 and S O. No. 3192. dated 16-10-1962 — 
Phrases “In Coal mines” and 'In Develop¬ 
ment area’ in such notifications Meaning 
"In coalmines does not mean inside a coal mine 
and does not relate to employees working 
underground in a coal mine — Both the 
phrases have been used in the sense ol 
a working coal mine contrasted with un¬ 
worked lands including d °rmant or abandon¬ 
ed mines. A 1968 Pat 90(93) : 1968 LabIC 338 
(DB). 

(31) The provisions of U. P. Industrial Dis¬ 
putes Act 1947 and that of Minimum U ages 
Act, 1948. occupy different fields 

no conflict between them. Notification issu¬ 
ed by the State Government on 8-4-1972 
under S 3 (b) of the U. PI-D. Ac*. 
ing to Bidi industry is valid. (1974) 27 FacLR 
86(93. 94)(DB)(AU). 


(32) Fixation of — Minimum wages for 
shops and establishments — Committee ap¬ 
pointed under S 5 (1) — Representatives of 
Employees of establishments taken on com¬ 
mittee — Employees of shops not represent¬ 
ed — Held, though shops and establish¬ 
ments have been put together they belong to 
two categories in commercial world having 
different problems in the field of employ¬ 
ment. Constitution of the committee was not 
proper and the wages fixed by it could not 
be effective. (1977) 44 CutLT 416(420)(DB). 


(33) Notification No. 4 (c)-l/79 Labour XVI, 
D/- 19-12-1979 making provision for guarant¬ 
eed Wages — Definition of wages does not 
include an amount payable in nature of lay 
off comoensation — Definition of wages in 
S 2 (vij of the Payment of Wages Act (1936) 
is different from that of "wages' in Mini¬ 
mum Wages Act. 1981 LabIC 363(365) : 1981 
MPLJ 114(DB). 


(34) Tube-well operators working in Dis- 
rict and Taluka Panchayats — Minimum 
Vage fixed for such operators 
enerally — Operators in question are en- 
itled to benefits of minimum wage and other 
lenefits under the Act-Facts that they were 
Jovernment servants and benefits were not 
xtended to them, immaterial. A .1983 
36(338, 339) : 1983 LabIC 321. ((1975) 2 Lab 
.N 309 (Guj), Reversed.) 

(35) The word "establishment” which oc- 
urs in the schedule to the Minimum Wages 
^ct must be given a wide meaning as to in 
’ude all places, where the employees work 

Whether they belong to the er "Pj. oyer h °I 
of The accent is not on the question wne 
her frebtuiV place of business where 
SfeSpISrS works bp. on the Quest.™ 
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(2) in sub clause (ii), 

(i) after the figures *1959’ the following proviso shall be inserted— 

"Provided that where the appropriate Government is the State Govern¬ 
ment, this sub-clouse shall have effect as if the words, figures and letters "be¬ 
fore the 31st day of December, 1959’* were deleted: and 

(ii) for the words 'provided that*, the words "provided further that", shall be 
substituted. 

(3) in Cl (iii). the following provisos shall be added at the end: 

"Provided that, the State Government may. instead of fixing minimum rates of 
wages under this sub-clause for the whole State, fix such rates for a part of the 
State: 

Provided further that where the State Government has for any reason not fix¬ 
ed the minimum rates of wages in respect of any such employment before the ex¬ 
piry of one year from the date of such notification, nothing contained in this sub¬ 
clause shall, after the commencement of the Minimum Wages (Gujarat Amendment) 
Act. 1961, prevent the State Government from fixing minimum rates of wages in 
respect of such employment even after the expiry of the said period of one year". 

(4) To sub-section (1A), the following proviso shall be added.— 

"Provided that where the State Government had for any reason not fixed the 
minimum rates of wages in respect of any Scheduled employment within one year 
from the date on which it came to a finding as aforesaid in respect of such em¬ 
ployment, nothing contained in this sub-section shall, after the commencement of 
the Minimum Wages (Gujarat Amendment) Act, 1961, prevent the State Govern¬ 
ment from fixing the minimum rates of wages in respect of such employment even 
after the expiry of the said period of one year."—Guj. Act XXII of 1961, S. 2 (1-5- 
1961). 


Section 3 — Note 1 (contd.) 
whether the employee is employed in a 
particular employment where there is ex¬ 
ploitation of labour 1978 LabIC 206(207) : 
(1978) 1 AndhWR 409 (DB). 

(36) Notification issued by State Govern¬ 
ment on 18-2-1969 — Second part of Cl. (b) 
i. e. t "all of which bidi makers" is be¬ 
yond the purview of S. 3. The Government 
is therefore not authorised to make a noti¬ 
fication that raw materials will be supplied 
free of cost. The first part of clause (b), 
however, will operate subject to the provi¬ 
sions of S. 12. sub-section (2) of which makes 
sub-section (1) of It, subservient to S.. 7 of 
the Payment of Wages Act. 1973 A11L.T 953: 
1974 LabIC 478(479)(DB)._ (1972 LabIC 1464 
(All), Reversed in so far as it held first part 
of Cl. (b) valid.) 

(37) Section 3 (bV of U. P. Industrial- Dis¬ 

putes Act is not repugnant to S. 3 of Mini¬ 
mum Wages Act (1948). ILR (1973) 1 All 452 
(466, 467). ... 

2. Sub-section ( 1 ) (a). 


Ker 115(125 to 127) : 1962 KerLJ 586 •• ILR 
(1965) AndhPra 508(511). 


(3) If before S. 3 (1) was amended for the 
second time, the determination was made 
under the original Act or within the extend¬ 
ed period allowed by first amendment, that 
determination continued even after the second 
amendment. First determination was not 
necessary. (1966) 1 MysLJ 63(67)(DB). 

(4) Minimum rates of wages can be Axel 
by the appropriate Government in exercise 
of power, under S. 3 (1) (a). (1966) 1 MysLJ 
63(65) : (1967) 1 LabLJ 87 (DB). 


(5) Classification of the various areas into 
zones for the purpose of minimum wages 
not on .the . basis of* their population but. on 
the basis of their importance in the indus¬ 
trial field.and on the basis of rates of wages 
paid to the emplovees being relatable to the 
object for which a classification is to be 
made for the purpose of fixing minimum 
wages, is not open to challenge. 1971 LabIC 
806(807) : 12 GujLR 221 (DB)(Guj). 


(1) Equality before the law — Reasonable 
classification — Notification .dated 18-4-59 
issued under S. 5 (1) by State Government 
? 0r fixation of minimum wages for employees 
In shops or commercial establishments —’ 
— Held, notification was not hit by Art. 1* 
as being discriminatory. A 1961 Guj 184(189) 


(6) Though S 3 permits the Government 
to fix the minimum wages either for a State as 
a whole or for the locality, they would be 
under no legal liability or legal duty to 
fix minimum wage for each locality and the 
Government would not act in excess of, 
its. jurisdiction in deciding to fix the mini-, 
mum wages for an industry for the State as* 

* " ho ' e 2 MadLJ 132(134). (Hence the 

fact that the quantum of the unit appears 
to be less in one locality than In other loea- 


p) Period mentioned for fixing minimum 
rate of wages is not mandatory — Notiftca- 
Uons Issued after period are not void. A 1963 


•A” In the citations stands for AIR 
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Kerala: 

Section 3, in its application to the fixation of minimum rates of wages in re¬ 
spect of employments specified in Part I and Part II of the Schedule to the Act. in 
relation to which the appropriate Government is the State Government, shall have 
effect in the State of Kerala subject to the amendments specified below— 

In sub-section (1) of S. 3— 

(i) in the opening words, for the words "The appropriate Government” substitute 
the words "The State Government’*; 

(ii) in clause (a),— 

(a) in sub-clauses (i) and (ii), for the figures, letters and words "31st day of 
December, 1959" substitute the figures, letters and words "31st day of 
March, 1961, or such other date, not being later than the 31st day of March, 
1962, as the State Government may, from time to time, fix by notifica¬ 
tion in the Gazette”; 

(b) after the existing Proviso insert the following further Proviso, namely:— 

Provided further that where, in fixing the minimum rates of wages of any 

employment under sub-clause (i) or sub clause (ii), any class of employees is left 
out, the State Government may. at any time, fix the minimum rates of wages pay¬ 
able to such class of employees. 

Explanation.— For the purposes of this Proviso, the expression "employees left 
cut" with reference to an employment shall include— 

(i) employees employed in a particular locality in the employment, the minimum 

rates of wages payable to whom have not been fixed; 

(ii) employees employed in any process or branch of work which was not in 
existence in the employment at the time when the minimum rates of wages 
were fixed”—Kerala Act XVIII of 1960, S. 3 (22 9-1960). 


Section 3 — Note 2 (contd.) 

protection of laws within the meaning of 

Art. 14 of the Constitution.) 

(7) By a notification the Government fixed 
the rates of wages for employees in hotels 
and restaurants. The Government divided 
the State into 3 zones and prescribed differ¬ 
ent rates of minimum wages in the zones. 
That the prices fixed bv the Government 
for articles sold in the hotels and restaurants 
in all the States is the same, is not relevant 
to the challenge made to the zoning of the 
different areas for the purpose of fixing the 
minimum wages in each of the several 
areas 1979 Lab IC 1077(1079) : (1978) 37 Fac 
LR 418 (DB)(Mad). 


(8) It is necesary that the proposal must 
indicate the class or classes of employees 
for which the Government proposes to fix 
rates of minimum wages. If a particular 
class of employee is not indicated in the 
proposal; neither the employers nor the em¬ 
ployees will have any opportunity to make 
any representation in the matter of fixation 
of rates of minimum wages for that category 
and the object behind S. 5 (1) would be en- 
tirely defeated 1981 Lab IC 346(349) : 1981 
MPLJ 214 (DB). 


(9) Where the rates fixed in certain em¬ 
ployments were not unreasonably high and 
were not higher than those found in other 
employments involving similar kinds of work, 
it cannot be held that the fixation of mini¬ 
mum rates without considering the paying 
capacity of small employments is invalid, 
and that employments should have been 
divided into different categories and their 
minimum rates should have been fixed 


separately for each category and that the 
fixation of uniform rates for all types is un¬ 
just and contrary to the intention of the 
legislature A 1958 Punj 425(429). 


(10) Addition of new item in Schedule 
Part I — Minimum wages fixed by virtue 
of this new item in a part of State and not 
in whole State — No reason as required bv 
S 26 notified — Such fixation is invalid. 
A 1962 Raj 218(220to222t : 1962 RajLW 301 
(DB) •• A 1962 Mys 157(158, 159) : 40 Mys 
LJ 592 (DB). 

(11) What the proviso to S. 3 (1) (a) 
means is that in the case of employments 
specified in Part II of the Schedule the mini¬ 
mum rates of wages need not be fixed for 
the entire State Parts of the State may be 
left out altogether. In the case of employ¬ 
ments specified in Part I. the minimum rates 
of wages must be fixed for the entire State 
no part of the State being omitted The rates 
to be fixed need not be uniform. Different 
rates can be fixed for different zones or loca¬ 
lities A 1969 AndhPra 227(230) : 1969 LabIC 


2) Fair wages — Fixation of — Tribu- 
'■an take Into consideration comparable 
of cross section of the industry concern- 
n fixing fair wages on industry-cum- 
on basis. (1973) 1 LabLJ 12(16, 17)(DB) 


3) Notification issued under Cl. (b) pur- 
ng to review the rates — No rates pre- 
slv fixed in respect of the employment 
Although notification ought to be issued 
>r Cl (a) it is only a technical Carnot 
ating iS validitv A 1970 Pat 193 200) . 

BUR 199 : 1970 LabIC 681 (DB). 
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Madhya Pradesh: 

In its application to the State of Madhya Pradesh 

(1) In Section 3, sub-section (1),— 

(a) omit the proviso to sub-clause (ii) of clause (a); and 

(b) after sub clause (iii) insert the following provisos, namely 

••Provided that where for any reason, the State Government has not fixed the 
minimum rates of wages in respect of any scheduled employment within the periods 
specified in sub-clauses (i), (ii) and (iii), it may. by notification, extend 'orn t me 
to time, the said periods by further period not exceeding three years in the ag b re- 

gate in each case: 

Provided further that the State Government may. instead of fixing minimum 
rates of wages under sub-clauses (i). (ii) and (iii) for the whole State, fix such rates 
for a part of the State or for any specified class or classes of such employment o 
category or categories of employees in such employment in the whole State or 

part thereof.” 


Section 3 — Note 2 (contd.) 

(14) An employee who is a pharmacist ana 
designated as dresser in a Tea Garden is not 
•artisan’ but having been engaged on a 
monthly salary basis discharging the duties 
of a dresser, he comes within the category 
of ’staff’ under the notification. 

A carpenter is an artisan though he might 
have been utilised only for the purposes of 
making tea chests. A 1960 Assam 123(125, 
126) (DB). 

(15) Notifications, dated 9-9-1963 and 1-10- 
1963 issued under S. 3 (1) (a) Maharashtra 
Amendment Act 3 of 1963 read with S 5 (2) 
and S 30 (2) respectively are not ultra vires^ 
A 1965 Bom 169(171, 172) : 67 BomLR 206 
(DB). 

(16) The linking of dearness allowance 
with production was a grant or concession 
to the employers under the terms of S 3 
and delinking was nothing more than the 
taking away by the statute of what had 
been granted by it. There was no warrant 
from the nature and concept of dearness 
allowance to link it with production. It was 
possible to understand the policy and pur¬ 
pose of the notification as designed to pre¬ 
vent exploitation of labour rather than to 
encourage idleness. The notification was 
legal and valid 1977 Lab IC 1021(1028, 1029. 
1030) : (1977) 2 LabLN 103 (Ker). 

(17) Notification under S. 3 (1) (b) read 
with S. 5 (2) fixing dearness allowance — 
"Cost of living index number" — Due publi¬ 
cation in official Gazette — Declaration of 
"consumer price index number” amounts to 
declaration of "cost of living index number" 
within S. 2 (d). 1979 Lab IC 956(959) : (1970) 
83 CalWN 892. 

(18) So far as provisions under the M. W. 
Act relating to the minimum wages and 
special allowances are concerned, they are 
fixed without any reference to the paying 
capacity of the employer but when a dear¬ 
ness allowance Is fixed as a part of the fair 
wage, it will have to depend upon the pay¬ 
ing capacity of the employer. It has been 
n?Id that though the D. A. Is given to com¬ 
pensate for the rise of cost of living, cent 
Per cept neutralization is not given as It may 
wnd to inflation, A 1978 SC 1113(1122,1123) : 
1978 LabIC 828. 


(19) While fixing minimum wage in final 
notification the appropriate authority is 
competent to vary the wage structure from 
its draft notification. 1980 LabIC (NOC) 38 : 
(1980) 56 FJR 79 (DB)(AP). 

(20) Notification providing guaranteed 
wages in case employer failed to supp'y 
sufficient quantity of raw material to em¬ 
ployee — Sum fixed as guaranteed wages 
can be treated 'wages' within the meaning 
of S. 2 (b) and hence the impugned notifica¬ 
tion was not invalid. 1983 LabIC 1376(1388) : 
(1983) 1 LabLJ 201 (Kant). 

3. Sub-section (1) (b) — Power to review 

revise. 

(1) Notification revising minimum rates of 
wages — Section 3 (1) (b) applies — Govern¬ 
ment can apply revised rates only to a part 
of the State. A 1964 Bom 51(61) : 1LR (1963) 
Bom 672 (DB). 

(2) Question as to interpretation of noti¬ 
fication issued under S. 3 (1) (b) — No inter¬ 
ference in absence of patent mistake of law 
as to error of jurisdiction. A 1961 Assam 154 
(156) (DB). 

(3) Government Issuing second notification 
depriving the employees of the advantages 
given bv a prior notification — Government 
held entitled and justified in issuing second 
notification and thereby to revive the mini¬ 
mum wages A 1961 Assam 154(156) : (1962) 
2 LabLJ 211 (DB). 

(4) Failure to revise rates of wages — It 
can be done after expiry of five years from 
original fixation. ILR (1961) 1 Punj 308(314) 
(DB). 

(5) Fixation of minimum wages by Gov¬ 
ernment notification — Wages for weekly 
day of rest — Conciliatory agreement in¬ 
corporating wages for weeklv rest day is 
binding and notification does not govern the 
matter. 1968 LabIC 846 (847) (DB) (Pat). 

(6) Fixation of minimum wages In 1960 
— Revision of. in 1966-67 — No evidence to 
show that fixation of minimum wages on a 
Statewlse basis was arbitrary — Nothing on 
record to warrant conclusion that the dispa¬ 
rity In cost of living in Punchayat Town and 
Corporation area is such that fixation ol 
uniform rate of minimum wages is either 
arbitrary or discriminatory — On account oD 
general increase in'cost of living, revision ol 
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(2) To sub-section (1A), add the following provisos, namely:— 

"Provided that where for any reason the State Government has not fixed the 
minimum rates of wages in respect of any scheduled employment within the period 
specified in this 'ub-section, the State Government may, by notification, extend 
from time to time, the said period by a further period not exceeding one year in 
the aggregate : 


Provided further that the State Government may, instead of fixing minimum 
rates of wages under this sub-section for the whole State, fix such rates for 
a part of the State or for any specified class or classes of such emp'oyment or cate¬ 
gory or categories of employees in such employment in the whole State or part 
thereof". 


(3) After sub-section (1A1. insert the following sub-section, namely:— 

"(IB) Notwithstanding anything contained in sub-section (1). the State Gov¬ 
ernment may, at the time of review under clause (b) of that sub-section— 

(a) split up the class or classes of such employment or category or categories of 
employees in such employment or amalgamate the class or classes of such 
, employment or category or categories of employees in such employment and 
revise the minimum rates of wages fixed in respect thereof under sub-s. (1); 


Section 3 — Note 3 (contd.) 

the rate held could not be said to be high or 

arbitrary. 1970 LablC 461(463. 464)(Ker). 

(7) Award passed fixing wage rate for 
factories in certain area — Notification 
superseding the award — No employer from 
the area challenging the notification — Held 
question of validity of notification cannot be 
considered A 1967 Ker 199(204) : (1967) 1 
LabLJ 756. 


(81 Notification under section — All 
workers benefited by notification are not 
necessary parties to writ petition. A 1967 
Ker 199(204) : 1967 KerLJ 1. 

(9) There is nothing wrong in’ taking into 
consideration circumstances such as the pre¬ 
vailing rate of wages in a particular area, 
that the industry in that area is a small scale 
industry that the market price of the articles 
manufactured in that area is less than the 
market price of articles manufactured 
in other areas. and that the area 
has a rural set up. where the only scope for 
alternative employment is agriculture, 
whereas the other areas are industrial cen¬ 
tres, for fixing lower wage rates for the 
particular area A 1967 Ker 199(204) : 1967 
KerLJ 1. * \ 


(10) Notification D/- • 20-3-74 applying 
minimum wages to workers of small scale 
rubber growers — Not invalid . — Small 
units not excluded from appliMbilitv of 
Minimum Wages Act. 1977 LablC (NOC) 
154 : 1978 KerLT 209 (DB). 

(11) Revising minimum rates of wages of 
Bidi rollers — Held, fixing rate of rolling 
special Bidis at a bit higher rate than those 
shown in the proposal — sta ** G ^ n e / n ^ n p 
is competent. 1981 I>bIC 294(298, 299) : ILR 
(1980) 30 Raj 1138 (DB). 

(12) Revision of minimum wages -- Com¬ 
mittee formed for advising State Govern¬ 
ment consisting of eight persons — One of 
the members a person hold mg post or 
Personnel Officer in n particular establish¬ 
ment who was attending meetings of Com¬ 
mittee resigned from the establishment an 
informed the Committee accordingly 


However notices of subseouent meetings 
were served on him personally instead of 
serving them on the new Personnel Officer 
— Held that one of the representatives of 
employers was not given the opportunitv to 
participate in the meeting and as such re¬ 
commendations made by the committee were 
those by committee which was not con¬ 
stituted and did not function in accordance 
with S. 9 of the Act read with R. 12 of the 
M. W. (Tamil Nadu! Rules. 1953 — There¬ 
fore notification issued by Government on 
the basis of -such renort would be illegal. 
1980 TndCR 132(140)(DB)(Mad) 


(13) Clause (b) creates a vested right and, 
therefore, the proviso inserted in 1961 which 
does not indicate that it is retrospective by 
implication, cannot operate retrospectively. 
Hence constitution of * the Advisory Boards 
under the proviso for revision of wages fix¬ 
ed in 1952 in Rice Mills Groups was not 
operative. ILR (1968) 20 Assam 393(416. 418). 

(14) Prosecution under S. 22-A for viola¬ 
tion of S: 18 (1) and R 23 (51 of W. B. Minir 
mum Wages Rules 1951 — Latter of the 
two notifications, the basis for prosecution 
was found unenforceable for non-compliance 
with S 5 — • Earlier notification being in 
force within five- years from the later one, 
held • applicable in view of proviso to Sec¬ 
tion 3 (1) (b) and the prosecution on that 
basis was - maintainable. (1979) 1 CalLJ 100. 

(151 Government Notification under Sec¬ 
tion 3 (1) (b) — Notification specifying skill¬ 
ed workers bv exclusion — Gassification is 
valid — Notification is not ultra vires. 1982 
LablC 1429(1430) : 1982 KerLT 285. 

(16) Application claiming minimum wages 

— Gaim under Minimum Wages Act barred 

— Claim ran be granted bv Labour Court 
under S. 33-C (2) of the I D. Art 1947). 1982 
Lab 1C 1429(1430) : 1982 KerLT 285 

4. Sub-section (2) — Rates for time work 
and piecework. 

(1) The fixation of. minimum wages with¬ 
out affecting the existing tasks and hours of 
work of the labourers cannot warrant tne 
management to deprive the labourers of 
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(b) fix the minimum rates of wages for the class or classes of such employment 
or category or categories of employees in such employment as were not in 
existence at the time of fixing the minimum rates under sub-section (1) or 
were in existence but were not covered by such fixation; 

(c) fix the minimum rates of wages, mentioned under clause (a) or clause (b). 
for the whole State or for any such part thereof for which they were not 
fixed under sub-section (1) or extend the minimum rates fixed under sub¬ 
section (1) for any part of the State, to the whole State or any other part 
thereof.” 

(4) In sub-section (3) fa) (ii). after the word ''adults” insert the words, and 
brackets "(males and females)”.—M. P. Act XXIV of 1961, S. 3 (23-6-1961). 
Maharashtra: 

In its application to the State of Maharashtra, in section 3 of the Minimum 
Wages Act, 1948 (hereinafter referred to as "the principal Act”),— 

(1) in clause (a) sub-section (1).— 

(a) in sub-clause (i) the words, figures and letters "before the 31st day of De¬ 
cember, 1959” shall be deleted; 

and the following proviso shall be added at the end, namely:— 

"Provided that, the State Government may, instead of fixing minimum rates 
of wages under this sub-clause for the whole State, fix such rates for a part of the 
State, and in the case of an employment under any local authority the State Gov¬ 
ernment may fix such rates for any specified local authority, or class of local auth¬ 
orities;"; 

(b) in sub-clause (ii), the words, figures and letters "before the 31st day of Decem¬ 
ber, 1959” shall be deleted; 

(c) in sub-clause (iii) add the following provisos at the end, namely:— 


Section 3 — Note 4 (contd.) 
extra wages for extra work which were 
hitherto being paid to them. The intention 
behind the fixation of the wages in such a 
case is to increase the basic wages A 1957 
SC 227(230) •• A 1958 Assam 1 (8). 

( 2 ) Sections contemplate a dearness al¬ 
lowance on a piece rate 1968 LabIC 437 
H38) : (1967) 1 LabLJ 765 (Ker). 

(3) Fixation of uniform piece rate for 
machine shellers and hand shelters in 
.cashew-nut industry — Not illegal. A 1971 
•Mys 46(49) : (1970) 2 MysLJ 43(DB). 

(4) Clause (c) is intended to meet situation 
where operation of minimum piece rate fix¬ 
ed by Government may result in worker 
earning less than minimum wage A 1971 
Mys 46(49) : (1970) 2 MysLJ 43 (DB). 

; ®) Expression ’ordinary rate of wages* 
.^ed in Rule 25 of Minimum Wages (Cen¬ 
tral) Rules (1950). Rule 25 — It means mini¬ 
mum rate for normal work fixed under the 
.Ar« A 1963 Bom 54(57) : 64 BomLR 676 
(DB) (Overruled on another point in A 1972 
SC 1721). , 


(6) What is fixed being the minin 
• inose who were receiving higher w; 
jwuld not be affected by such fixa 
0re * anv Provision such as' that 
.employees actually in receiot of hJ| 
shall continue to get the benefit 
mgher wages would not really be in 
Ufa e *°* a diction but would onlv be 
!way of clarification 1975 LabIC .429(452 
; “ 8 ) : W* KerLT 296 : <FB). 

provaro for full employmen 

is .not intende 
wverncje the provisions of the Indus 


Disputes Act or to nullify the right to lay 
off the workmen if circumstances warrant 
the same. Such a direction regarding full em¬ 
ployment is not beyond the purview of the 
Minimum Wages Notification 197s Lab IC 
429(453to456) : 1975 KerLT 296 (FB). 

(8) It cannot be said that prescribing a 
scale of wages for supervisors would in any 
way be beyond the purview of the Act. 1975 
LabIC 429(456.457) : 1975 KLT 296 (FB). 

(9) Keeping up the differential after fixing 
the minimum wages as between the field 
workers and the factory workers does not 
appear to be outside the purview of the Act. 
1975 LabIC 429(456, 457) : 1975 KLT 296 
•(FB). 

(10) The High Court exercising its juris¬ 
diction under Art. 226 of the Constitution is 
not sitting as an appellate authority and is 
not sitting in judgment over the views of 
the appropriate Government Keeping in 
m view the limitted sphere of the High 
Court's jurisdiction unless jurisdictional 
en*or is shown interference may not be possi- 

‘ ble. (1975) LabIC 429(447, 448) : 1975 KerLT 
296 (FB). 

(11) It may not be possible to mathemati¬ 
cally equate the wages fixed on piece rates 
to that on time rate on the standard output 
as basis and unless it is shown that there is 
unreasonable difference the propriety of such 
fixation cannot be doubted. It has not bee n 

- indicated in. the statute that the minimum 
. time rate and minimum piece rates should 

l?c linked In the manner that the Minimum 

- p J ec ® ra * e fiked on the standard output 
- h ”, uld ™ or _ k out to be the minimum time 
,n\te. 1975 Lab IC 429(451) : 1975 KLT 296 

(r B). 
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"Provided that, the State Government may, instead of fixing minimum rates of 
wages under this sub-clause for the whole State, fix such rates for a part of the 
State: 


Provided further that, where the State Government has not for any reason fix¬ 
ed the minimum rates of wages in respect of any such employment before the ex¬ 
piry of one year from the date of such notification, nothing contained in this sub¬ 
clause shall, after the commencement of the Minimum Wages (Maharashtra Am¬ 
endment) Act, 1960, prevent the State Government from fixing the minimum rates 
of wages in respect of such employment even after the expiry of the said period 
of one year;"; 

(2) to sub-section (1A), add the following proviso, namely:— 

"Provided that, where the State Government has not for any reason fixed the 
minimum rates of wages in respect of any scheduled employment within one year 
from the date on which it came to a finding as aforesaid in respect of such employ¬ 
ment, nothing contained in this sub-section, shall, after the commencement of the 
Minimum Wages (Maharashtra Amendment) Act, 1960, prevent the State Govern 
ment from fixing the minimum rates of wages in recnect of such employment even 
after the expiiy of the said period of one year."—Maha. Act X of 1961, S. 2 (15-2- 
1961). 

(3) For the proviso to clause (a) of sub-section (1), substitute the following, 
namely— 

"Provided that the State Government may, instead of fixing the minimum rates 
of wages under this clause for the whole State, fix such rates for a part of the 
State or for any specified class or classes of such employments in the whole of tne 
State or any part thereof; and in the case of an employment under any locai auth¬ 
ority, or class of local authorities." — Maha. Act III of 1963, S. 3 (14-1-1963). 


Uttar Pradesh: 

In its application to the State of Uttar Pradesh, in sub clauses (i) and (ii) of 
clause (a) of sub-section (1) of section 3. of the Minimum Wages Act, 1948. in its ap- 
plication to Uttar Pradesh, for the figures "1959" wherever occurring substitute the 
figures "I960". —U P. Act XX of 1960, S. 2 (w.r.e.f. 1-1-1960). 


Section 3 — Note 4 (contd.) 

(12) Bidi-rollers who are employed for tne 
purpose of rolling bidis for remuneration 
fall within the definition of the word em¬ 
ployee’ as defined in the Act and the person 
so employing them also comes within tne 
ambit of the term ’employer’. Hence the 
fixation of minimum wage of such em¬ 
ployees on the basis of work turn out is 
within the competence of the Government. 
1973 LabIC 70 (70. 71) : 1971 WLN 273 (Raj). 

(13) By using the phrase "double the ordl- 
nary rate of wages” the rule making authority 
intended that the workers should be recipi 
ent of double the remuneration which ne 
in fact ordinarily receives including tn 
casual requisites and other advantages mo¬ 
tioned in the Explanation and not double th 
rate of minimum wages fixed f°r h*m unde 
the Act The word “ordinary reflects the ac 

“all W rather .ha. .he 
entitlement under the Act A 1 
(1726.1727) : 1972 LabIC 894. n 967 M a 

145. Reversed. A 1963 Bom 54: A 1965 Mys 
317 & A 1957 Mad 69 Overruled.) 

(14) Notification issued under on baste of 
alleged recommendation of Committee ^ , 
meeting attended by improperly substituted 

member - Held there was 

tion of the Committee for consideration 

fore the State Government. 1LR (1975) cui 

308(317)(DB). 


5. Sub-section (2A) — Pendency of Indus- I 
trial dispute. \ 

(1) Envisages two classifications, one class 
consisting of employers and employees who 
have no industrial dispute ponding adjudica¬ 
tion, and another class consisting of em¬ 
ployers and employees who have already a 
dispute pending adjudication The P^° vl ^‘ orl 
does not offend against Art. 14 of the Con¬ 
stitution and cannot be held to be dis-rimi 
natory. A 1966 Pat 459(461) : 1966 BLJR 69 

(D (2) The prohibition against fixation 'll 
minimum wages comes into operation if only 
the case comes within second part of Sec- 
tion 3 (2-A). 1973 LabIC 1408(1410) : 28 Fac 
LR 157 (DBj(Ker). 

(3) Industrial Dispute relating to rates or 
wages — Award made under I " dus ’^. 1 ®! ^,.1' 
nutes Act in operation — Held, minimum 
rates of wages^fixed by Slate 
had no application. 1977 LabIC 1390(139-2) a 

5 o 6 , 5 -^Provision doe, no. oftend 

against Art. 14 as being discriminatory■ - 

Constitution of India, Art. 14 — Pr ®^ si ^g 4 g 
S 3 (2-A) of the Minimum Wages Act, 1~48, 
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irsT.'S.rS JhSFm Lab.C >.» 
(122, 124. 127) : 13 GujLR 66 . 

(61 Dispute as to wages between manage- 
b ! onH pmnlovees of a zamindan company 
Serf » ™E?alTribunal in July. 1951 
- Pending dispute Government issued a 
notification dated 4-3-1959 fixing minimum 
Ses o wages - Employees thereupon ap- 
Sg under S. 20 of the Act for wages as 
per said notification, on 26-4-1961 — Mun 
mum Wages Act amended pending this ap¬ 
plication by inserting sub-section (2-A) m 
o 3 __ New provision expressly retrospec 
live in operation — Consequently application 
nf the employees under S 20. held did not 
He. A 1966 P Pat 459(461) : 1966 BLJR 69 (DB!. 

(7) An Industrial Tribunal adjudicating a 
dispute relating to wages payable to the em¬ 
ployees in a scheduled employment, is not 
bound by the fixation of minimum rates of 
wages by the Government under S. 3, during 
the pendency of the proceedings A 1972 SC 
605(607,608) : 1972 LabIC 339 : 1972 LJ(SC) 
357. 

( 8 ) The minimum wage can provide not 
only for the bare sustenance of life but also 
for the preservation of the efficiency of the 
worker. The capacity of the industry to pay 
is not a relevant consideration when the 
rates of minimum wages as distinguished 
from fair wages are being fixed by the 
Industrial Tribunal A 1972 SC 605(608) : 1972 
LabIC 339 : 1972 UJ (SC) 357. 

(9) Two awards published in Government 
Gazette one relating to discrimination 
amongst workers of same category — An¬ 
other relating to dearness allowance — Ap¬ 
plication on the basis of earlier notification 
to prescribed authority under Payment of 
Wages Act claiming minimum wages — Ear¬ 
lier notification dealing with minimum wages 
— Held earlier notification would not be af¬ 
fected under S. 3 (2A) in view of later noti¬ 
fication as they concern different subjects. 
(1977) 1 LabLN 267(269, 270)(Punj). 

(10) The bar created by S. 3 (2-A) would 
not be attracted on account of an award 
which might continue to have its efTect as a 
contract between the parties after the ex¬ 
piry of the period of one year. What Sec¬ 
tion 3 (2-A) of the Act contemplated was that 
the award should be “in operation”. It did 
not envisage an award which continued to 
have its effect as a contract between the par¬ 
ties after it has ceased to be in operation. 
The bar created by S. 3 ( 2 -A) was not at¬ 
tracted on account of the award. 1977 LabIC 
993(1009. 1010) : 1977 ICR 320 (DB)(AU) M 
1979 LabIC 659(662) : (1979) 1 LabLN 365 
(DBKAll). 

6. Sub-section (3) — Power to fix different 

rates. 

(1) Scope —- Fixing of different rates of 
minimum wages for different industries or in 
different localities by dividing State into 
zones is not opposed to Section 3 (3) or 
scheme of the Act (Zones held made on 
rational basis). A 1970 SC 2042(2050, 2051) ; 
1970 LabIC 1632. 

(2) Notification fixing minimum wages on 
monthly rate — No Indication given as to 


number of days in a month making it im¬ 
possible to calculate wages for part of month 
— Held notification was not hit by Art. 14 
as being discriminatory. (1961) 3 Fac 1R 511 
(522) (Cal). 

(3) Notification fixing minimum wage on 
monthly rate — No indication given as to 
number of days in a month making it impos¬ 
sible to calculate wages for part of month — 
Notification is unworkable. (1961) 2 LabLJ 
511(522)(Cal). 

(4) Two rates of minimum wages fixed — 
One including mileage allowance and ex¬ 
cluding other allowances and the other ex¬ 
cluding mileage allowance but including 
dearness allowance — No contradiction be¬ 
tween the two minimum rates — Rates net 
vague or contradictory and Act not invalid 
on that ground A 1964 MadhPra 45(55) : 1964 
MPLJ 43. (Case under M P. Minimum Wages 
Fixation Act (16 of 1962).) 

(5) According to Section 3 (3) (a) (iii), it is 
open to Government to consider four classes 
of persons for the purposes of fixing or revis¬ 
ing the minimum rates of wages viz. adults, 
adolescents, children and apprentices. If 
there are different classes of employments or 
different classes of work in the same employ¬ 
ment or the same class of work in different 
localities, then different rates may be fixed. 
Rut when it comes to fixing the rates with 
regard to different classes of workmen, then 
four divisions are permissible and are men¬ 
tioned above. “A free lancer” belongs to no 
such division. (1961) 2 LabLJ 741 (Cal). 

(6) Where the Government has fixed by 
notification under Section 3 read with Sec¬ 
tion 5 (2) of the Act. a minimum wage for 
an artisan working in a tea garden, the au¬ 
thority must confine itself to the Govern¬ 
ment Notification prescribing the minimum 
wages and it cannot extend its operation to 
the categories of labourers not named or 
mentioned therein. A 1960 Asstm 97(99)(DB) 
•• A 1960 Assam 123(125, 126)(DB). 

(7) Section 3, sub-section (5), Cl. (a) sub¬ 
clause (iv) is not a discriminatory law. Upon 
a proper examination of the scheme of the 
Act it is clear that under the Act no scope 
is left for the State Government to make 
arbitrary discrimination between different 
localities. A 1960 Bom 299(304)(DB). 

(8) Whereas the rates of existing wages 
paid by agreement of parties, differ from tea 
plantation to tea plantation and even in the 
same plantation they differ from individual to 
Individual, and whereas in the different plan¬ 
tations different wages are paid to people in 
the same class but with different seniority, 
therefore, in giving effect to Cls. (2) and (3) of 
the notification dated 20-8-1959 issued under 
Sec. 3 and published In the Calcutta Gazette, 
Extra dated 20 8-1959 people in the same 
class or grade, as specified in Section 3 (3) 
(a) will be getting different rates of minimum 
wages. This will not be in accordance with 
law and. therefore. Clauses (2) and (3) of the 
said notification as worded cannot be sus¬ 
tained. A 1901 Cal 420(422) : (1961) 2 LabLJ 
20 . 

(9) Notification under section fixing mini¬ 
mum rates of wages in respect of various 
categories of employees of hotels and restau- 
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Section 3 — Note 6 (contd.) 
rants — Notification classifying the fixation 
on the footing of number of employees as 
well as the area where the individual ho:el 
or restaurant is situate — Notification not 
violative of Article 14 of the Constitution. 
1970 LabIC 485(4871 (All). 

(10) Notification under dated 19-4-1955 
fixing minimum wages for bidi workers — 
Section 3 (3) (a) (iv) and Notification — Do 
not contravene Art 19 (1) (f) and Art. 14 of 
the Constitution — Nor does it amount to 
delegation of Legislative power — Section 
and Notification held valid. A 1963 SC 806 
(fflO. 811). 

(11) Classification of employees in cinema 
Industry — Classification into two classes, as 
those employed in air-conditioned cinema 
houses and those employed in non-air condi¬ 
tioned cinema houses — There is no rational 
basis for this distinction — Similarly classi¬ 
fication of gate-keepers into unskilled and 
semi-skilled is without sense — Similarly is 
the classification of sweepers into those em¬ 
ployed in air-conditioned cinema houses, in 
studios and those employed in non-air-condi¬ 
tioned houses, in distributing units, is with 
out anv rational basis. 65 CalWN 1253 : 
(1961) 3 FacLR 511(522). 

(12) Prima facie classification of em¬ 
ployees in the notification regarding fixation 
of minimum wage, in cinema industries into 
three categories (1) cinema house (exhibi¬ 
tion) (2) distributing unit and (3) production 
side viz., studios, producing unit and labora¬ 
tories. is not an impossible one (1961) 3 Fac 
LR 511(521). 

(13) Categorisation of workman into un¬ 
skilled, semiskilled and skilled, based on re¬ 
port of advisory committee, for purposes for 
fixing minimum rates of wages was not 
arbitrary. ILR (1971) 2 Ker 513(521. 522). 

(14) Committee appointed under S. 5 re¬ 
commending inclusion of post of watch and 
ward in skilled category — Acceptance by 
Government — Distinction as made between 
watch and ward on the one hand and watch¬ 
man on ihe other cannot be termed as arbit¬ 
rary —- No interference under Art. 226 of the 
Constitution. 1979 LabIC (NOC) 69 (Kant). 

(15) Fixing of minimum wages for sche¬ 
duled employment — Two departments of 
same company falling within two different 
items of scheduled employment — Two noti¬ 
fications fixing different wages for two em¬ 
ployments — Disparity in wages — No viola¬ 
tion of Art. 14 of Constitution. 1978 LabIC 
790(792) : (1978) 1 LabLN 575 (DB)(AP). 

(16) It is only reasonable that a child worker 
who is statutorily prohibited from working 
for more than four and half hours a day 
should be paid less than an adult worker who 
can be made to work for nine hours a day. 
It is in recognition of this position that Sec¬ 
tion 3 (3) (a) (iii) enables the Government to 
fix different rate? "f minimum wages for 
adult Therefore, it is not open for the State 
Government to fix the same minimum wages 
for adults, adolescents certified to work as 
children and children as regards apprentices, 
it is obligatory for the Government to tix 
separate wa**ec for apprentices also. 19<9 Lao 
IC (NOC) 69 (Kant). 


(1/) Govt Notification dated 22-6-1966 de¬ 
claring chowkidars employed by any Local 
authority in the Union Territory of Delhi as 
employees whose employment is essentially 
intermittent for the purposes of Clause (c) of 
S. 13 (1) Held that the order fixing the num¬ 
ber of hours of work under sub-sec. (i) would 
not apply to him and he is not entitled to any 
overtime wages (1983) 62 FJR 367 : (1983) 5 
DRJ 83(87. 88)(Delhi). 

(18) When considering the differences be¬ 
tween the things which the female em¬ 
ployees did and the things which the male 
employees did. the fact that the male em¬ 
ployees worked at a different time of the day 
e. g. on night shift or on Sundays should be 
disregarded, if that was the only difference 
between them and the female employees. 
Therefore, if work at a different time of day 
was the only difference between the female 
and male employees, the female employees 
were entitled to equality of remuneration 
with the male employees in respect of the 
basic wage for day shift work. (1977) 1 All 
FR 454(458, 459). (English Case under S 1 (4) 
of Equal Pay Act, 1972.) 

(19) The appropriate Government under 

Section 3 can fix minimum wages for hours 
actually worked by the employees and if he 
is not in a position to fulfil his part of the 
Contract on account of the fact that the em¬ 
ployer does not offer him the necessary raw 
material to work on his job he would be en¬ 
titled to remuneration under S. 3 (2) (c). 

(1982) 61 FJR 341 : (1983) 1 LabLJ 201(210) 
(Kant). 


(20) “Larger wage period as may be pre¬ 
scribed" — Notification dated 10-2-1975 — 

Provision for payment of additional wages in 
notification bad 1980 BLJR 539(541) : ILR 
(1980) 59 Pat 798. 

(21) Notification providing that an attached 
worker shall get 1V? quintals of paddy in 
year in addition to minimum rates of wages 
— R. 21 of minimum Wages (Bihar) Rules, 
1957 specifically provides that wage period 
shall not exceed one month — S. 2 (f)of Act 
provides that prescribed means prescribed by 
Rules — Held notification would be invalid 
as inconsistent with Rules and workers can¬ 
not claim anything on the basis of that noti¬ 
fication. 1980 Ind Court R 455(457, 458hBom). 

(22) Fixation of minimum wages —. Gov¬ 
ernment classifying territories for different 
standards of wages — What is barred is class 
legislation and not classification — Objector 
classification is to bring equality in different 
zones looking to their social, economical and 
other conditions — In absence of mala ficcs 
Courts would not disturb classification. 1979 
(39) FLR 394(403)(DB)(Bom). 

(23) Under sub-section (1) of S 3 of the 
Act itself the State Government is authorised 
to fix the minimum wages payable to em¬ 
ployees according to which the State Gov¬ 
ernment can fix different minimum wages 
for skilled, unskilled, manual and clerical 
emolovees. Sub-s. (3> (a) (ii) of S. 3 of the Act 
further authorises the State Government to 
fix different rates of wages for Mlereni 
clasps of woik in the same scheduled em- 
plovment Therefore, it is within the power 
of the State Government to further clas^uy 
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4. Minimum rate of wages.— (1) Any minimum rate of wages fixed or 
revised by the appropriate Government in respect of scheduled employments 
under section 3 may consist of— 

(i) a basic rate of wages and a special allowance at a rate to be adjusted, 

at such intervals and in such manner as the appropriate Government 
may direct, to accord as nearly as practicable with the variation in the 
cost of living index number applicable to such workers (hereinafter re-; 
ferred to as the "cost of living allowance”); or 

(ii) a basic rate of wages with or without the cost of living allowance, and 
the cash value of the concessions in respect of supplies of essential 
commodities at concession rates, where so authorized; or 

(iii) an all-inclusive rate allowing for the basic rate, the cost of living al¬ 
lowance and the cash value of the concessions, if any. 

(2) The cost of living allowance and the cash value of the concessions in 
respect of supplies of essential commodities at concession rates shall be com¬ 
puted by the competent authority at such intervals and in accordance with 
such directions as may be specified or given by the appropriate Government. 

STATE AMENDMENT 

Madhya Pradesh: 

In its application to the State of M. P. Section II of the principal Act is to be 
renumbered as Section 4A —See M. P. Act XXIII of 1961, S. 21 (23-6-1961). 


Section 3 — Note 6 (contd.) 
the skilled employees and to fix different 
rates of minimum wages in respect of dif- 
£ re ™ c lass es of skilled employees. 1079 Lab 
IC (NOC) 69 (Kant). 

Section 4 

4 k ^. The Government are entitled to revise 
uie dearness allowance* under S 4 (l) of the 

«m!^ and ***** have done so and the 

employer falls to comply with the directions 

^ not , iflcation he can be compeUed 
indSaSJnf. e *P pl ° v *® 5 concerned at the rates 
(43MDB) 1 **** notification. A 1958 Assam 39 

fi/minii 3 £ at tbe Act makes no sped- 

butTt rlf» the te ™ ' dearness allowance*, 
cod of feA?? allowance paid on rise of 
Sen a ? Incisive rate has 

and Jo? * including a basic rate of wages 
anr/^tv! f , Uvlnfi allowance, this is in accord- 
SSdVs ^ the rate Is fixed 

Honofari 0r , S ^ ctl0n 4 <!> HU) the flxa- 
wagw ia^ui inclusive rate of minimum 
S V nder S. 4 (1) (U) a direction 

necessary 01 *" i q?q r 5 er . taln Intervals Is not 
pessary, a 1058 PunJ 425(428). 

«lderatton% ernm if nt ? an ,ake !nt ° ,ts con- 
enjoyed bv°»h n CaSh T Valu f of tte concessions 

«°, l i k ? rs in respect <* supply 
commodities and other 
mlnlmiiM only where It proceeds to fix the 

(ii> ° r a < iu > 

Under cfiLT(h “J 1 the wage 
Purported k Hence where the wage is 

the authoriS b f?, fl , xed under Cl. (i) 
employer to 0 ° Jurisdiction to order the 
pect of money in res- 

<42) (DB) 686 conceisIon 3. A 1958 Assam 39 


'j * A ’’ *■ the citations 

•- U&fc 23] 4 A, M. 47 


(4) The Minimum Wages Committees in 
t fixing wage might have Included in its cal- 
- culation the cash compensation paid to the 
> workmen against the cut in the food rations 
but still the Government may order the pay¬ 
ment of such compensation in ad¬ 
dition to the minimum wage fixed by the 
committee. Hence where the order of the 
5 Government is clear to that effect it would 
' ° e unnecessary to consider what was at the 
y ac k of the mind of the committee when they 

l 2U) toe 011111111111X1 wage * A 1957 50 206(208. 

* (5) Notification Issued under S 4 on basis 

1 of alleged recommendation of Committee at a 
meeting attended by improperly substituted 
. jnember— Held, there was no recommenda- 
non of the Committee for consideration be- 

■ feiwraf Gove^ ™ ; " , . 't-R 09«) cut 

i (6) Though payment of “batta" may be a 
common feature it cannot be added to the 
[ pay as allowances and concessions In fixing a 
. minimum wage under the Act Batta In its 

ami nhmj Sei *»f 13 only 60 ^tra payment over 
1 nv > e J h ^_ pay and not a part of It A 
: 1955 Trav-Co 97 (101, 102)(DB). 

(7) Payment of attendance bonus — Pay- 
by “Pafa 16 contract and not 
7 of ^Ploymenl — It Is not wages 

~*mP lo ye r n °t entitled to add that bonus to 
°J.wages paid to workmen for pur- 

f "*8®- lfl7 8 LablC 1378 

= 1978 JabU 411 (DB)(MP) 

,ae s Pedal allowance paid to an em- 
P’ oyee under S. 4 of the Act hT also a part 
?? d p ! l r “ 1 o t minimum rate of wages fixed 
under the Minimum Wages Act 
« Is not In the nature of dearnessalW 

533{545)roB)(Bo1S a "° W 
Merely fixing a rate of living allow- 
_snce va rying with the living fade? niffi 

stands for Are - 


738 [S 4] 


[The] Minimum Wages Act, 1948 


Section 4 (contd.) I 

without at the same time specifying the 
manner of adjustment or the intervals at 
which the adjustment has to be made it is 
not a sufficient compliance with the terms of 
Section 4 (1 ) of the Act. A 1957 AndhPra 565 
(567) (DB). 

(10) The Government has no statutory au¬ 
thority under S. 4 to alter the contractual 
wage structure and fix different enforceable 
minima for the component parts of the wages 
payable to an employee. Hence when a mini¬ 
mum rate of wages is prescribed as payable 
to an employee what he is entitled to get is 
wages, the totality thereof, at a rate not less 
than the minimum rate prescribed, the rate 
itself being unitary, whatever may be its 
component parts under the permissive provi¬ 
sions of S. 4 (1) of the Act. A 1957 Mad 69 
(73) (DB). (Overruled on another point in A 
1972 SC 1721 : 1972 Lab 1C 894.) 

(11) Minimum wage — Must be paid, ir¬ 
respective of extent of profits, financial con¬ 
ditions or the availability of workmen at 
lower wage. A 1967 SC 1175(1177). 

(12) Statutory minimum wage cannot be 
equated to bare minimum wages or mere 
subsistence wage A 1968 Mys 156(172) : 
(1968) 1 MysLJ 24 (DB). 

(13) In fixing minimum wage incapacity of 
management to pay and carrv on business is 
no consideration. A 1969 SC 182(187) : 1969 
LabTC 313 : (1969) 1 SCJ 519 ** A 1966 Madh 
Pra 60(63. 64) : 1965 JabLJ 695 (DB) •• ILR 
(1941) 2 Ker 513(523). 

(14) Where the minimum prescribed is not 
the economic or industrial minimum but con¬ 
tains several components which take the 
statutorily prescribed minimum near the level 
of the fair wage, and when that is the effect 
of the statutory provision, capacity to pay 
may no doubt have to be considered. A 1962 
SC 12(19). 

(15) For the purpose of considering whe¬ 
ther the wages fixed could be said to be 
higher than the minimum wages it is not the 
quantum of the different components that 
matter but the total wage packet the worker 
ultimately receives. If that exceeds what may 
be said to be minimum wages there can be 
cause for complaint. 1975 LabIC 429(451, 452); 
1975 KLT 296 (FB). 

(16) The minimum wage principle has no 
reference either to the value of the work 
done by the worker or to the capacity of the 
industry to pay. It has to be determined on 
the cost of living and the normal or reason¬ 
able needs of the worker and his family on 
the bare subsistence level. It involves dif¬ 
ferent wages in different places. The mini¬ 
mum wage levels prevalent at other places 
in fixing the minimum wage are not rel¬ 
evant Where the Tribunal arrived at some 
level on independent data and then consider¬ 
ed the wage levels prevailing at other places, 
the conclusion could not be held to be vitiat¬ 
ed. A 1960 MadhPra 358(362) : (I960) 1 Fac 

LF fl7) S The Government'in fixing the minimum 
rate of wages under the Act also makes a 
provision for special allowance to be paid 
along with the basic rate of wages. The al¬ 


lowance is fixed by the Govt, to accord as 
nearly as practicable with the variation in 
the cost of living index number applicable 
to such workers. So far as provisions under 
the Minimum Wages Act relating to the min i- 
mum wages and special allowances are con¬ 
cerned they are fixed without any reference 
to the paying capacity of the employer. It 
has been held that though the dearness al¬ 
lowance is given to compensate for the rise 
of cost of living cent per cent neutralisation 
is not given as it may tend to inflation. A 
1978 SC 1113(1122, 1123) : 1978 LabIC 828. 

(18) Adoption of average price index for 
previous three months for fixing dearness 
allowance is justified. 1975 LabIC 429(446, 
447) : 1975 KLT 296(FB). 

(19) Wages — Meaning of — Expression 
not confined to contractual wages — Mini- 
mum wages payable under Minimum Wages 
Act are wages within S. 2 (vi) of Payment of 
Wages Act (1936) (Prior to amendment by 
Act No. 68 of 1957). A 1961 Bom 59(60 to 62) 
(DB). 

(20) Expression “ordinary rate of wages" 
used in R. 25 of Minimum Wages (Central) 
Rules (1950) — It means minimum rate for 
normal work fixed under the Act. A 1963 
Bom 54(57) (DB). (Overruled on another 
point in A 1972 SC 1721 : 1972 LabIC 894.) 

(21) Words "double the ordinary rate of 
wages” in R. 25 (1) (b) of the M. P. Minimum 
Wages Rules (1951) do not mean double the 
rate of minimum wages fixed under the Act 
A 1972 SC 1721(1726) : 1972 LabIC 894. (1967 
MahLJ 145, Reversed; A 1963 Bom 54; A 1965 
Mys 317 and A 1957 Mad 69, Overruled.) 

(22) Section contemplate deamess allowance 
on a piece-rate. 1968 LabIC 437(438) ; (1967) 
1 LabLJ 765 (Ker). 

(23) Revising minimum rates of wages for 
Bidi rollers — Held fixing rate of rolling 
Bidis at a bit higher than those shown in 
the proposal — State Government is com¬ 
petent. 1981 LabIC 294(299) (DB)(Raj). 

(24) Difference between minimum wages 
in beedi industry in State X and those 1° 
neighbouring States in same industry — Con¬ 
tention that difference results in killing in¬ 
dustry in State X not justiciable, though ap¬ 
propriate government niMist bear H 

in fixing minimum wages. 1968 LabIC 437 
(438) : (1967) 1 LabLJ 765 (Ker). 

(25) Minimum wages can be fixed for tne 
State as a whole especially when J£ere in 
no evidence to show that the conditions to 
different zones are so entirely different tnw 
fixing the same rate of wages ttoouglMU* 
the State will be inequitable. 1978 LabIC 

(26) Throughout the Act a distinctionnas 
been drawn between the fixatlon ofjnintaum 
rates of wages for the first time and revision 
of wages so fixed. The proposals P U ^ 1S ^ 
under Clause (b) of S. 5 (D toust glve a dear 
indication as to whether they are for ftxa 

tion of wages for the ^L^VlflS^Madl 
sion of the wages already faxed. A 1981 M 

ruled on another point to A 1973 SC 

(1 tt 7 )'Concept of minimum wage takes into 
.“oinitte prevailing cos. ol essential com- 
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up scales of minimum 
SSrSth cost, of living index ^notahen 
to concept of minimum wage. A 1969 SC1 182 
(186) : 1969 LabIC 313 : (1969) 1 SCJ 519. 

(28) Notification of Kerala Government, 
dated 12-5-1958 valid - Wage structure ulti¬ 
mately recommended by committee not higher 
than what the committee thought to be the 
minimum — Failure to take into account the 
capacity of the industry to bear the burden 
can introduce no infirmity either in the re¬ 
commendations of the committee or in the 
notification following upon them. A 1962 bC 
12(19, 20). 


(29) Revision of wage scales — Considera¬ 
tions involved — For fair wage the capacity 
of the industry to pay is one of the essential 
factors — Capacity to be determined on in- 
dustry-cum-region basis, on elasticity of de¬ 
mand for the product and the possibility of 
tightening up or rationalising the organisa¬ 
tion — Minimum wage rate to be fixed not 
on quality and quantity of work done by the 
workers but on the basis of bare subsistence 
of life for the preservation of efficiency and 
providing for some measure of education, 
medical requirements and amenities. A 1966 
MadhPra 60(63, 64) : 1965 MPLJ 534 (DB). 


(30) As standard of living increases, there 
must be a gradual change in the concept of 
minimum wages in any developing economy. 
Periodical revision of the minimum wages in 
regard to scheduled employment is a statu¬ 
tory duty of the appropriate Government. 
The fact that there are settlements in the 
Industry consequent upon conciliation as to 
wages does not absolve the Government from 
exercising its statutory duties. Any industry 
has an obligation to pay to its workmen 
minimum wages fixed for no industry de¬ 
serves to survive if it cannot meet the pri¬ 
mary needs of its employees the industry 
cannot complain that in fixing or revising 
the minimum wages, the appropriate Gov¬ 
ernment has failed to take into reckoning the 
capacity of the industry to pay and the con¬ 
sequence of the economy of the industry. 1975 
UbIO 429(443, 444) c 1975 KerLT 296 (FB). 


(31) Fixation of basic wage — Govern¬ 
ing considerations — Statutory notification 
issued under Minimum Wages Act (1948) 
and coming into force from 8th Jan. 1953, 
fixing minimum basic wage — It can be as¬ 
sumed that in fixing the minimum wages in 
®h area, the Statutory Committee t<x)k into 
consideration all the relevant factors in com- 
jP? *o a conclusion as to what would be a 
lair minimum to prescribe — The statutory 
notification could be relied on for fixing basic 
minimum wage even for a period of twc 

Prior to 8th Jan. 1953 — In fixing basic 
minimum wage on Industry-cum-region basis 
tact that a large amount of dearness allow 
ance was being paid to employees In othei 
comparable occupations in the same regiot 
material factor. A 1960 SC 692(694, 695); 
11960) I LabLJ 262. 

(32) Fixing minimum wages with retro 
“Pective operation Is not unreasonable restrio 
SJ^opemployer's fundamental rights. A 1964 
Madh Pra 45(54) : 1963 JabLJ 817 (DB). (Cast 


under M. P. Minimum Wages Fixation Act 
(16 of 1962).) 

(33) Trip allowance partakes character of) 
travelling allowance and cannot form part ot 
wages. A 1971 Tripura 32(37). 

(34) A compounder working in a Tea Es¬ 
tate is entitled to get his wages at the rate 
prescribed under the Assam Government 
Notification No. GLR 352/51/56 of 11th March 
1952. A 1960 Assam 22(23, 24) (DB). 

(35) Employees paid wages less than mini¬ 
mum rates fixed by notification under Sec¬ 
tions 3, 4 and 5 — Claim for payment of 
balance arises whether expressly made by 
employee or not A 1968 Pat 90(94) : 1968 Lab¬ 
IC 338 (DB). 

(36) Notifications No. S. O. 41, D/- 22-12- 
1959 and S. O. No. 3192, D/- 16-10-1962 — 
Words 'in coal mines’ in the notifications do 
not mean inside a coal mine and do not re¬ 
late to employees working underground in a 
coal mine — Those words as also the words 
'in development area’ in those notifications 
are used in the sense of a working coal mine. 
A 1968 Pat 90(93) : 1968 LabIC 338 (DB). 

(37) Communication of the Commissioner of 
Labour D/- 21-9-1977 that the government 
have instructed that the dearness allowance 
notified in the G. O. Ms. 1016 Labour and 
Employment D/- 18-11-1976 for any plantation 
should not be reduced even if the consumer 
price index falls below the points fixed by the 
notification and that the planters have to 
pay the notified dearness allowance, could 
be held to be contrary to law and beyond his 
jurisdiction 1979 LabIC 652 : (1979) 2 MU 
97 (DB). 

(38) Categories of employees in two indu¬ 
stries carrying out similar work and possess¬ 
ing like skill — Notification fixing same 
wages for the two industries for such em¬ 
ployees Is legal. ILR (1971) 2 Ker 513(523), 

(39) Employer discontinuing unilaterally 
supply of meals to employees — Cash value 
offered instead — Employer Justifying the 
change under the Section — Act is not at¬ 
tracted — Change is a change in conditions 
of service and is in violation of S. 9-A of the 
Industrial Disputes Act, 1975 ICR 19(33) 
(Bom). 

(40) Minimum wages and dearness allow¬ 
ance fixed with respect to 1968 cost of living 
index rather than 1975 — Held that as the 
National Commission on Labour observed 
that the prices were not likely to settle be¬ 
low the level of 1968 there was a strong 
case for merging dearness allowance with 
basic wages at the 1968 price level. 1977 Lab 
IC 1021(1027, 1028) : (1977) 2 LabLN 103 
(Ker). 

(41) Reasonableness of minimum wages — 
High Court exercising its Jurisdiction under 
Art 226 of the Constitution is not sitting as an 
appellate authority and is not sitting in judg¬ 
ment over the views of the appropriate Gov¬ 
ernment keeping in view the limited sphere 
of the High Court's jurisdiction, unless juris¬ 
dictional error is shown interference may nol 
be possible. 1975 LabIC 429(448) : I975 Ker 
U 296 (FB]{Ker). 

(42) As long as the Government or the Ad¬ 
visory Board have taken the relevant facta 
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a [5. Procedure for fixing and revising minimum wages.— ( 1 ) In fixing 
minimum rates of wages in respect of any scheduled employment for the first 
time under this Act or in revising minimum rates of wages so fixed, the ap¬ 
propriate Government shall either— 

(a) appoint as many committees and sub-committees as it considers neces¬ 
sary to hold enquiries and advise it in respect of such fixation or revi¬ 
sion, as the case may be; or 

(b) by notification in the Official Gazette, publish its proposals for the in¬ 
formation of persons likely to be affected thereby and specify a date, 
not less than two months from the date of the notification, on which 
the proposals will be taken into consideration. 

(2) After considering the advice of the committee or committees appoint¬ 
ed under clause (a) of sub-section (1), or as the case may be, all representa¬ 
tions received by it before the date specified in the notification under clause 
(b) of that sub-section, the appropriate Government shall, by notification in 
the Official Gazette, fix, or, as the case may be, revise the minimum rates of 
wages in respect of each scheduled employment, and unless such notification 
otherwise provides, it shall come into force on the expiry of three months 
from the date of its issue: 

Provided that where the appropriate Government proposes to revise the 
minimum rates of wages by the mode specified in clause (b) of sub-section (1), 
the appropriate Government shall consult the Advisory Board also.] 

[a] Substituted for S 5. by the Minimum Wages (Amendment) Act, 1957 (XXX of 
1957). S. 4 (17-9-1957). 


Section 4 (contd.) | 

into consideration and arrived at a particular 
figure it is not for the High Court to go into 
the correctness of that figure. 1978 LabIC 
NOC 33 (DB)(AP). 

SECTION 5 — SYNOPSIS 

1. Scope. 

2. Wage Board and Committees — Consul¬ 

tation with. 

3. Sub-section (5) (1) (b). 

4. Powers of Government under Sec. 5 (2). 

5. Notifications issued under Sec. 5 (2) — 

Validity of. 

1. Scope. 


(1) The Government’s power to fix mini¬ 
mum wages is not in contravention of Arti¬ 
cle 19 (1) (g) of the Constitution and is pro¬ 
tected by Article 19 (6). A 1958 Punj 425(429). 

(2) The power conferred under Section 5 of 
the Act can be exercised only if the employ¬ 
ment in question is specified in the acne- 
dule. A 1960 SC 1068(1071). 


(3) By entrusting authority to the appro- 
.riate Government to determine the minimum 
cages for any industry in any locality 
:enerally the legislature has not divested it- 
elf of its authority, nor has i c " n n f ®!I® d _ 
incontrolled power upon the State Govern 
nent. Section 5 is not void and not inopera- 
ive A 1965 Cal 229(233) (DB). 

(4) Although the State . Government has 
lower to fix different minimum r ales of 
cages for different scheduled employments^ 
cell as for the different classes workers 
mder the same scheduled employmentjt <*n 
lot direct by its notification the procedure to 
ie adopted for deciding the Particular cat^ 
;ory to which an employee belongs. A 
\ssam 12(14) (DB). 


(5) Concept of minimum wage — Does not 
imply uniform rate of wage for all workmen, 
A 1968 Mys 156(172) : 1968 LabIC 879. 

(6) Fixation of minimum wage — Capa¬ 
city of the industry to pay the rates of wages 
is not relevant consideration — Costs of liv¬ 
ing and the general level of wages in legality 
are relevant — Notification dated 1-6-1967 
published by the Government held valid. A 
1968 Mys 156(160) : (1968) 1 Mys LJ 24 : 1968 
LabIC 879 ** 1975 LabIC 429(445) : 1975 Kcr 
LT 296 (FB) •* (1969) 2 MadLJ 366(367) : 19 
Fac LR 367 •• 1981 LabIC 690(694) (DB) 
(AP). (Theory of capacity of industry to pay 
has no application to State activity.) 

(7) The fixation of minimum rates of 
wages in respect of any scheduled employ¬ 
ment by the appropirate Government Is an 
administrative act which is final, and is not 
subject to judicial review on the question of 
the quantum of the wages fixed. If, however, 
the fixation by the Government Is ultra vires 
their powers under the Act it admits of be¬ 
ing so declared and corrected by the Court 
under Article 228 and/or Article 227 of the 
Constitution A 1955 Tray-Co 

A 1960 Ker 67(69)(DB). (Ovemikdon anoher 
point in 1975 LabIC 429 (FB).) •• A 1953 
Ajmer 65(67) •• 1975 LabIC 429(448) : *975 

KLT 296 (FB) 

(8) Fixation of minimum wages - Action 
is merely administrative and not auasi-jud 1- 
cial — Principle of natural justice not at¬ 
tracted A 1968 Mys 156(167.169) : (l9681 K 
MysLJ 24 : 1968 LabIC 879 ••A 1968 Ker 
218(219) : 1968 LabIC 934 : (1968) 1 LabLJ 

39 fSee also 1968 LabIC 607(618) : 1968 Raj 
LW 117 (DB). (Reversed on another point In 

A 1070 SC 277.)! 
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STATE AMENDMENTS 

Assam: 

In its application to the State of Assam, to clause (a) of sub-section (1) add at 
the end the following proviso, after adding a colon after the word 'be' and deleting 
the word 'or', namely.— 

"Provided the committees and sub-committees as so appointed may advise the 
appropriate Government in respect of fixation of wages on interim measure after 
holding such preliminary enquiries as the committee or the sub-committee, as the 
case may be, considers necessary in this behalf and the appropriate Government 
after considering such advice may fix the wages pending the fixation of the minimum 
rate of wages as required under sub-section (2), or". — Assam Act XIX of 1964, S. 2 
(11-8-1964). 

Madhya Pradesh: 

Note:— The M. P. Minimum Wages Fixation Act. 1962 (16 of 1962) is an Act to 
fix the minimum wages in certain scheduled employments and to provide for cer¬ 
tain other matters connected therewith. Section 2 of this Act says that notwith¬ 
standing anything contained in Section 5 of the principal Act of 1948 as applicable 
to M. P., or any other provision contained therein in that behalf or any judgment, 
decree or order of any Court to the contrary, the State can fix minimum rates of 
wages in respect of employments in items 2, 3, 5 to 8 and 11 of Part I as well as in 
respect of employments in Part II of the Schedule. Rates fixed in respect of the 
said employments shall be enforceable with effect from 1-1-1959. 

Section 4 of that M. P. Act states that the State shall also have power to re¬ 
vise the rates fixed, from time to time. 


Section 5 — Note 1 (contd.) 

(9) Fixation of wages — Basis — Different 
minimum wages for different industries or 
localities — Propriety — Government can fix 
different minimum wages for different in¬ 
dustries or in different localities — The fixa¬ 
tion of minimum wages depends on the pre¬ 
vailing economic conditions, the cost of liv¬ 
ing: in a place, the nature of the work to be 
performed and the conditions in which the 
work is performed. A 1970 SC 2042(2050, 
2051) : 1970 LabIC 1632. 

(10) Classification of area into zones is not 
irrelevant for fixing minimum wages and 
does not offend Art. 14. (1973) 2 AnLT 264 
(269). 

(11) If the Government is fixing minimum 
rates of wages in cinema industry, made a 
distinction between wages payable in cinema 
houses in towns with population of one lakh 
or more and wages, payable by touring tal- 
, ff* an< * cinema houses in towns with popu- 

• t? *kan one lakh, no arbitrariness 
could be Imputed to it. The nature of vari- 
ous picture houses and the paying capacity 
£i the individual employers of those picture 
Houses was not material. In fixing the mini- 
°* W0 8es as contemplated by the 
Act the hardship caused to individual em¬ 
ployers or their inability to meet the burden 
52?, I SJflS? nce - 197 7 LabIC 993(1007. 1008): 

.?2° waun. 

ivirifuL ol J? catton fixing minimum wage 
SipI?. * saylng , that if employer supplies free 
J° omptoyees, he may deduct the sum 
mmtioncd In notification - It is only option 
»ven and not duty imposed — Supplying 
is amenity - Notification does not fix 

kind A 1970 SC 2042 
: W70 LabIC 1632. 

flxailnn ^ hat , l 8 acWeved under this Act is 
ion of minimum wages for certain rot*. 



gories of workers employed in any establish¬ 
ment such as industry or mine etc. Provi¬ 
sion of S. 5 do not interfere with right or cor- 
responding duty of 'competent person' as de¬ 
fined in Mines Act (35 of 1952). 1984 LabIC 
(NOC) 10 (Kant). 

(13) Absence of other comparable concerns 
in same industry — Comparable concerns 
were newly started ones — Industry-cum- 
region principle of fixing minimum wages not 
applicable — Wage structure of other indust¬ 
ries in same region as are nearly similar to 
the concern should be taken into consideration 

— Wages paid in small and non-comparable 
concerns in same industry not to be taken 
into account — Wages payable in same in¬ 
dustry in other parts of country not to be 
considered. A 1969 SC 976(978, 979) : 1969 
LabIC 1373. 

(14) Casual worker cannot have same 
wages as permanent employee. A 1969 SC 976 
(981) : 1969 LabIC 1373. 

(15) Employer misled by wrong meaning 
given by Labour Welfare Officer to notifica¬ 
tion issued under Sections 3, 4 and 5 and pay¬ 
ing to employees wages less than the pre¬ 
scribed minimum — Authority awarding ten 
times the amount of deficit wages as com¬ 
pensation — Compensation amount held capri¬ 
cious and arbitrary. A 1968 Pat 90(94) : 1968 
LabIC 338 (DB). 

(16) Employees paid wages less than 
minimum rates fixed by notification under 
Sections 3, 4 and 5 — Claim for payment of 
balance arises whether expressly made by 
employee or not. A 1968 Pat 90(94) : 1968 Lab 
IC 338 (DB). 

(17) Wrong interpreation by Labour Wel¬ 
fare Officer of notification under Section 5 

— Employer In revision petition cannot con* 
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Section 5 — Note 1 (contd.) 
tend that wages paid by him were not lower 
than the minimum wages fixed by the noti¬ 
fication on basis of the wrong interpretation. 
A 1968 Pat 90(94) : 1968 LabIC 338 (DB). 

(18) “In coal mines" does not mean inside 
a coal mine and does not relate to employees 
working underground in a coal mine. A 1968 
Pat 90(93) : 1968 LabIC 338 (DB). 

(19) Cost of living index number — Deter¬ 
mination — Price of essential commodities is 
principal factor — Notification by Govern¬ 
ment of West Bengal dated 3-6-1975 — Cost 
of consumer index number fixed by com¬ 
petent authority — Factors other than price 
of essential commodities also taken into con¬ 
sideration — Equation of consumer price in¬ 
dex with cost of living index is not invalid. 
1977 LabIC 618(620, 621) (Cal). 

(20) A minimum wage must provide not 
merely for the bare subsistence of life but 
for the preservation of the efficiency of the 
worker, and so it must also provide for some 
measure of education, medical requirements 
and amenities. The price index of various 
commodities including essential commodities 
and the amount of expenditure involved in 
meeting other obligations are rele\ant for 
fixing minimum wages. 1977 LaoIC 993(1003): 
1977 ICR 320 (DB)(A11). 

(21) For the purpose of considering whe¬ 
ther the wages fixed could be said io be 
higher than the minimum wages it is not the 
auantum of the different components that 
matter but the total wage packet the worker 
ultimately receives. If that exceeds what may 
be said to be minimum wages there can be 
cause for complaint. (1975) Lab IC 429(452) s 
1975 KerLT 296 (FB). 

(22) Minimum wages — Adoption of aver¬ 
age price index for previous three months 
for fixing dearness allowance would afford a 
more reasonable basis for linking dearness 
allowance. 1975 LabIC 429(447) : 1975 KerLT 
296 (FB). 

(23) By using the phrase "double the ordi¬ 
nary rate of wages” the rule making auth¬ 
ority intended that the worker should be the 
recipient of double the remuneration which 
he in fact ordinarily receives including the 
casual requisites and other advantages men¬ 
tioned in the Explanation and not double the 
rate of minimum wages fixed for him under 
the Act The word "ordinary" reflects the ac¬ 
tuality rather than the worker’s minimum en¬ 
titlement under the Act A 1912 SC 1721 • 
1972 LabIC 894(898, 899). (1967 MahLJ J45. 
Reversed; A 1963 Bom 54 and A 1965 Mys 317 
and A 1957 Mad 69, Overruled.) 

(24) Prosecution under S. 22-A for Z 101 ®* 
tion of S. 18 (1) and R. 23 (5) of the W. B 
Minimum Wages Rules (1951) — One of *h 
two notifications, the basis for 

held unenforceable ^ “on-Wg ™ 
S 5 — However, remaining notification was 
in force within five years prevtousto t? e 

other — Prosecution can hf-iSTH rSr t Too 
ing Proviso to S. 3 (1) (b). (1979) I 100 

(1 °(25) 1 Notification fixing dearness allowance 
— Due publication in official Gazette — De- 
daratlon of 'consumer price index number 


amounts to declaration of 'cost of living index 
number’ within S. 2 (d). 1979 LabIC 956(959) : 
(1979) 83 CalWN 892. 

(26) Government Notification D/- 9-9-63 — 
Distinction between canteen and restaurant 
pointed out — Agreement between proprie¬ 
tor of establishment and Nagpur Corporation 

— Not indicative of nature of establishment 

— Conclusive evidence showing that peti¬ 
tioner establishment was run as restaurant — 
Held, Notification applicable, and employee 
was entitled to minimum wages. 1975 LabIC 
1382(1384) : 1975 MahLJ 59 (DB). 

2. Wage Board and Committees — 
Consultation with. 

( 1 ) Wage Boards when constituted should 
be left to regulate their own procedure in 
such manner as they think fit It is not 
necessary that any regulation should be made 
in regard to the procedure to be adopted bv 
them in the conduct of their enquiry. A 1958 
SC 578(608). (Case decided under the Work¬ 
ing Journalists (Conditions of Service) and 
Miscellaneous Provisions Act of 1958.) 

(2) A report of a committee appointed by 
Government to study and recommend to Gov¬ 
ernment to fix a minimum wage for a given 
trade or industry need not reflect every as¬ 
pect, every material and eve^ data before 
it. It is not supposed to contain within itself 
the most minutest analytical or arithmetical 
dissection of all aspects involved. If the re¬ 
port indicates the extensive coverage by the 
committee and that it had given full scope 
to both the employer and employee to re¬ 
present their views and if the report indicates 
the material data collected was considered 
while making its recommendation then it is 
quite an acceptable report and not perfunc¬ 
tory one. (1979) 39 FLR 394(401) (Bom). 

(3) The authority appointing a wage board 
should also lay down the principles for iW 
guidance in wage fixation leaving at the 
same time a wide discretion to it in the fixa¬ 
tion of wages. A 1958 SC 578 ( 608 ). 

(4) It is not necessary that the Committee 

should be allowed to go out of the Stole and 
collect materials. 1973 LabIC 1408(1409) . 28 
FacLR 157 (DBKKer). r 

(5) A committee appointed under Section 5 
of the Act is an advisory body and hence the 
Government is not bound to accept any of its 
recommendations. AM55 SC 25(33) A 19 
Punj 425(428, 429). (The only object of this 
provision is to enable the Government to col- 
feri data required for fixing the minimum 

wage.) 

(6) Fixation of minimum ?' ag “ 
nlovees of snuff industry — Composition or 
committee — Committee appointed consisting 
STpnSntatives of other industries m toba- 

‘ sufficient compliance with as- o 

(1) and 9. A 1963 Mad 138(139, 140) : (1963)1 

^where the Committee set up nnder 
C 5 ( 1 ) (a) did not contain represratative of 

Committee. ILR (1975) Cu o' 5 qj (a) 
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Section 5 — Note 2 (contA) 

Government can revive it by subsequent 
SbflSuon and extend its term — 
mendations submitted by Committee within 
the extended period is neither invalid nor il¬ 
legal, A 1967 Punj 490(492). 

(9) Consultation with Advisory Board — In¬ 
itial fixation of minimum wages — Consulta¬ 
tion with Advisory Board not compulsory — 
Such consultation necessary only in case of 
revision of the rates. A 1968 Mys 156(170) : 
1968 LabIC 879 « (1968) 1 MysLJ 24. 

(10) Fixation of minimum wages — Proce¬ 
dure — Notification fixing minimum wage 
teaed in consultation with the Advisory 
Board — Held, there was sufficient compli¬ 
ance with the requirements of S. 3. 1980 Lab 
IC (NOC) 38 a (1980) 56 FJR 79(84) (DB) 

(AP), 

(11) It Is true that the Proviso occurs at the 
end of sub-s. (2) of S. 5, but from that cir¬ 
cumstance alone, it could not be held that the 
exerdse of the power by the Government 
under S. 5 would be bad simply because the 
Government consulted the Advisory Board 
before considering the objections that m3y 
have been filed. The only thing which the 
Proviso contemplates is that where the ap¬ 
propriate Government proposes to revise the 
minimum rates of wages by the mode speci¬ 
fied in S. 5 (1) (b) the appropriate Govern¬ 
ment shall consult the Advisory Board also. 
The word ••proposes 1 ' cannot be read to mean 
a proposal after consulting the objections also. 
It only draws a distinction between a case 
where minimum rates of wages in respect of 
any Scheduled employment are proposed to 
be fixed for the first time under the Act and 
a case where the proposal is to revise the 
minimum rates of wages. The stage at which 
such consultation takes place is not of any 
material consequence. 1977 LabIC 993(1006, 
1007) : 1977 ICR 370 (DB)(A11). 

(12) A Wage Board relating to a particular 
wade or industry constituted of equal num¬ 
ber of representatives of employers and em¬ 
ployees with an independent member or mem¬ 
bers one of whom is appointed as a chair¬ 
man Is best calculated to arrive at a proper 
fixation of wages in that industry. A 1958 SC 
618(607, 608). 

(13) Committees for advising about fixa¬ 
tion or revision of minimum wages — Gov¬ 
ernment has discretion to decide whether to 
appoint separate committees for each sche¬ 
duled employment or one committee to cover 
more than one such employment. ILR 
(1971) 2 Ker 518(517, 518). 

(14) Revision of minimum rates of wages 

or workers employed in Bidi manufactory —• 
Contention that Advisory Board ought to 
r®*® made Independent enquiries of its own 
* centr€S 01 Bidl Industry — Held, 

5® .Information was made available to 
opart by the Government who had gathered 
statistics from Its various District Officers, 
£waa wholly unnecessary for Board to go 

Place for making enquiries. 
AAfl69 AndhPra 227(230, 231) j 1969 LabIC 

4^5 Notification oj Kerala Government 
uated 12-5-1958 Issued In conformity with 


the recommendations of the Enauiry Com-* 
mittee appointed for the purpose under _Se£- 
tion 5 (1) (a) is valid. A 1962 SC 12 c (1961J 
1 LabLJ 631. 

(16) Where the provision of S. 5 (1) has 
not been followed at all, it is not open to the 
State Government to fix minimum wages, 
and any order fixing minimum rates of 
wages without following the provisions OE 
S. 5 (1) is of no force and effect. A 1957 Raj 
35<38)(DB). (Committee not appointed ac¬ 
cording to requirements of S. 9 — Govern¬ 
ment notification fixing minimum wage on 
its report is of no force and effect) 

(17) Committee appointed under Notifica¬ 
tion dated 18th October, 1958 — Revision of 
minimum wages by Government without 
considering recommendation of committee is 
ultra vires — Held, under circumstances 
there was no laches to file petition under 
Art 226 of Constitution. A 1965 Assam 92 
<99)(DB). 

(18) Whether power given to fix minimum 
wages is administrative or quasi-judicial, 
rules of natural justice apply — Reasonable 
opportunity held had been given before fix¬ 
ing minimum wages to parties concerned — 
Order was not vitiated by failure to consti¬ 
tute committee under S. 5 (1) (a). A 1970 SC 
2042(2050) : 1970 LabIC 1632. 

(19) The two different modes of fixing or 
revising the minimum wages sanctioned res¬ 
pectively bv Clauses (a) and (b) are sub¬ 
stantially similar. The right and the obliga¬ 
tion to follow one course or the other is, after 
all vested in the Government There is no 
case of any discrimination. A 1968 Ker 218 
(222) : 1968 LabIC 934 : (1968) 1 LabLJ 390 
•• A 1970 SC 2042(2047, 2048) : 1970 LabIC 
1632 •• A 1968 Mvs 156(162. 163) : 1968 LabIC 
879 : (1968) 1 MysLJ 24 •• A 1967 Punj 490 
(492. 493). 

(20) M. P. Minimum Wages Fixation A"t 
(16 of 1962) is not invalid on the ground that 
it itself fixed the minimum wages and 
did not fix any machinery for fixation of 
minimum wages. A 1964 MadhPra 45(51, 52): 
1964 MPLJ 43 (DB). 

(21) When the Committee appointed 
under S. 5 recommended the inclusion of 
helpers, despatches, malies servers, canteen 
workers, trimmers, mazdoors, layers and 
tailer Grade-Ill as employees belonging to 
unskilled category, and the three representa¬ 
tives of the employers who gave their note 
of dissent had not even objected to the inclu¬ 
sion of the above category of employees 
amongst the unskilled workers It could not 
be asserted that all the aforesaid 9 categories 
of workers or any of them ought to have 
been Included In the category of manual 
workmen. 1979 LabIC (NOC) 69 (Kant). 

(22) Committee appointed under S. 5 re¬ 
commending inclusion of post of watch and 
ward In skilled category — Acceptance by 
Government — High Court cannot interfere 
with it under Art. 226. 1979 LabIC (NOC) 89 
(Kant). 

(23) The Incomplete recommendation of 
the Advisory Committee was perverse, as the 
principle decided by the Supreme Court in 
(1962) 2 LLJ 353 in connection with workers 
of Hindustan Motors, could not be invoked 
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Section 5 — Note 2 (contd.) • 
as the basis of recommendation for fixation 
of wages in respect of the plywood indus¬ 
tries in Assam, as done by the Committee, 
since the condition of labour vary under 
different circumstances and from State to 
State. ILR (1968) 20 Assam 393(410, 411). 

3. Sub-section (5) ( 1 ) (b). i 

(1) Though the Government is required to 
specify the date on which the proposals are 
to be taken into consideration, there is no 
express mention of any further requirement 
that once such date is so specified the Gov¬ 
ernment is obliged to take up for considera¬ 
tion the proposals published by it on that 
date itself and not at any time thereafter. 
The right of those likely to be affected by 
the proposals to file representations at any 
time before the date specified in the notifica¬ 
tion and the duty of the Government to con¬ 
sider such representations before finally 
deciding upon the question of fixing or revis¬ 
ing the minimum wages appear to be the 
main content of the procedural requirement 
of S. 5 when resort is made to the procedure 
prescribed under S. 5 (1) (b) 1975 LabIC 429 
(435 to 437) : 1975 KLT 296 (FR). (A 1960 
Ker 67, Overruled.) 

TSee also A 1964 Bom 51(59) : (1963) 2 Lab 
LJ 548 (DB).l 

(2) Fixing or revising minimum wages — 

Consideration of proposals — Requirement 
as to specification of date is directory and 
not mandatory — Notification providing that 
proposals will be considered after two 
months and representations made before that 
date will be taken into consideration — De¬ 
fect of not specifying date does not affect 
validity of Notification 1978 LabIC (NOC)33 
(DBHAP). (A 1961 MP 182. Dissented from.) 
•* 1981 LabIC 690(695)(DB)(AP). (A 

I960 Ker 67. Dissented from) •• 1977 LabIC 
1794(1799) : (1978) 1 CutWR 92 (DB) M A 
1962 Mys 157(159) : 40 MvsLJ 592 (DB). 

(But sec 1981 LabIC 294(302)(Raj). (Noti¬ 
fication not quashed as breach was petty 
and technical.) •• 1972 LabIC 398(402) : 
(1971) 2 LabLJ 252. (The provisions of Sec¬ 
tion 5 (1) (b) are mandatory. Non-compliance 
with them amounts to deprivation of the 
right of the persons likely to be affected by 
the proposal to make a representation before 
the specified date and results in prejudice to 
such persons and hence vitiates the proceed¬ 
ings. A 1964 Bom 51, Dissented from.) •• ILR 
(1972) 2 Ker 254(265. 266). (A 1964 Bom 51, 
Dissented.) 

(3) Where the notification issued under 
S. 5 ( 1 ) (b) specifically mentioned that the 
objections and suggestions which were re¬ 
ceived before 25-4-1975 would be considered 
and that date was a date not less than two 
months from the date of notification it was, 
held that as the purpose of date being speci¬ 
fied in notification was only to give an op¬ 
portunity to such persons who may like to nie 
objections to file the same within that tame 
and the purpose was not to hear objections on 
the date specified, the mere fact that the 
notification did not state that 25-4-1975 was 
the date on which the proposals would be 
taken into consideration would not invali¬ 
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date the notification. 1977 LabIC 993(999 
1000) : 1977 ICR 320 (DB)(A11). 

(4) Notification issued under not specifying 
date on which proposal was to be taken in¬ 
to consideration — Petitioners were heard 
before finalisation of rates of minimum 
wages — No prejudice caused — Defect does 
not invalidate notification 1981 LabIC 346 
(348) : 1981 MPLJ 214 (DB) •• 1981 Lab IC 
363(364) : 1981 MPLJ 114 (DB). 

(5) The date for consideration of objec¬ 
tions to the proposal must be specified in the 
notification Inviting objections "on or before 
a particular date’’ does not amount to speci¬ 
fying a date. So also the date to be specified 
should be not less than two months from 
the date of publication of the notification 
and not from the date which the notification 
bears. 1972 LabIC 398(401) : (1971) 2 LabLJ 
252 (Ker). 

(6) Section 5 ( 1 ) or 5 (2) does not provide 
in express terms for hearing the parties 
likely to be affected. An opportunity is pro¬ 
vided to them to place their views before the 
Government and that is by way of making 
representations. No hearing pursuant to the 
representations submitted is called for. If 
Section 5 ( 1 ) (b) has provided only for 
written representations to be made then 
there is no scope for insisting upon a further 
requirement that those who have filed re¬ 
presentations must be heard bv the State 
Government. Observations to the contra in 
ILR (1972) 2 Ker 254, Held obiter. 1975 Lab 
IC 429(439 to 442) : 1975 KLT 296 (FB). (A 
I960 Ker 67, Overruled.) •• 1980 Lab IC 
(NOC) 38 : (1980) 56 FJR 79(85)(DB)(AP) •• 
1S77 LabIC 1794(1799) : (1978) 1 CutWR 92 
(DB) •* 1977 LabIC 9930003, 1004) : 1977 ICR 
320 (DB)(A11). (No right to oral hearing.) 

(7) Section 5 does not contemplate a 
rubR^atjon of fresh proposals on the nartof 
the Govt, after the receipt of representa¬ 
tions after the draft notification. If the Gov¬ 
ernment want to revise the rates to the fur¬ 
ther detriment of the employers the 
employers need not have a fresh oppor¬ 
tunity to make representations showing 
cause why Government should not go beyond 
their published proposals. A 1962 Bom 97(101) 
(DB) •• 1977 LabIC 618(622)(Ca1) •• 1981 Lab 
IC 363(364) : 1981 MPLJ 114 (DB). (Revision 
of rates — Rates finally fixed can exceed 
those proposed.) •• 1981 LabIC 690(695)(DB) 
(AP). 

(8) Proceedings commenced under sub-sec¬ 

tion (1) (b) — Appointment of Committee at 
late stage and adoption of its report by Gov¬ 
ernment — Procedure is erroneous — Noti¬ 
fication fixing minimum wages should be 
ouashed 1963 MvsLJ (Supp) 223(225, 226) 
(DB). - * 

(9) Fixation of minimum wages for first 
time and revision of wages — Notification oj 
1958 publishing proposal for fixation, held 
void since wages were already fixed in lJoi 
and revised in 1956 — In order to give to 
the person concerned an effective opportunity 
of making representation, it is essential that 
the proposals published under C\ . (b) of Sec¬ 
tion 5 (1) must give him a clear indication 
as to whether they are f °r fixation of wages 
for the first time or for revision of the wage* 
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(14) Government fixing minimum rates of 
wages in respect of employees of hotel and 
restaurants industry — Advisory Board con¬ 
stituted by Government not consisting of any 
members representing that industry — This 
does not invalidate the Board’s recommenda¬ 
tion. 1970 LabIC 485 (486)(All). 

(15) Matters to be considered in fixing 
minimum wages in such industry are (i) 
profits and income from the cinema industry; 
(ii) different classes of workers employed in 
different kinds of cinema houses etc. A 1964 
Cal 519(530. 531. 535)(DB). 


(16) Notification fixing minimum wages 
under S. 3 — Notification quashed not on 
merits but for not following certain proce¬ 
dure — Subsequent rectification — Rectifica¬ 
tion must be deemed to have been made from 
date of original notification. ILR (1965) Andh 
Pra 508(510. 511). 

(17) Notification in the official gazette will 
come into force on the expiry of three 
months from the date of its issue, unless 
otherwise provided for. The date contem¬ 
plated in the section is the date of the publi¬ 
cation of the notification in the official 
Gazette and not the date of the notification. 
19 FacLR 367(368. 369)(Mad). 

(18) Fixation of minimum wages for' 
workers in mica mines — Powers delegated 
to State Government — Delegated powers 
superseded by subsequent notification —• 
Notification fixing minimum wages issued 
by State Government — Central Government 
not precluded from reflxing the minimum 
wage. 1980 LabIC (NOC) 38 : (1980) 56 FJR 
79(84)(DB)(AP). 

(19) Consultation with Advisory Board —• 
Apart from securing advice of a committee 
constituted under S. 5, State Government is 
entitled to seek advice from State Advisory 
Board formed under S 7. 1975 Lab IC 44(46, 
47) : (1975) 1 Lab LJ 211 (DB)(AP). 

(20) Omission on the part of a committee 
to give advice in respect of particular matter 
— Power and duty of Government — Gov¬ 
ernment not compelled to refer the matter 
to any other committee. It can fix or revise 
minimum rates of wages. 1975 LabTC 44 (47 
to 49) : (1975) I LabLJ 211 (DB)(AP). 

5 Notifications issued under Section 5 (2) — 

# Validity of. 

(1) Notification issued under S. 5 fixing 
rates of minimum wages — Cannot be 
retrospective operation. ILR (1975) Cut 308 

j(318) 

[But see 1977 LabIC 618(622)(Cal).1 

(2) Notification bv Punjab Governor dated 
12th February. 1960 under S. 5 (2) after con¬ 
sidering the advice of the committee ap¬ 
pointed under S. 5 (1) (a) fixing, minimum 
scales of wages in public motor transport 
held valid Lr (1981) 1 Punj 308(313, 314) 

<D (3)' Sections 5 (2), 3 (1) (a) and 30 (2) (as 

amended by Maharashtra AmendmentAet3 
of 1963) — Notifications under — Notifies 
tions dated 9-9-1963 and 1-1-1963 lss ^ 
under S 3 (1) (a) read with S. 5 ( 2 ) and 
S. 30 (2) respectively are not ultra vires, a 
1965 Bom 169(171, 172). 


(4) Bombay Government Notification, dat- 
ed 11th June. 1958, under S. 5 (2), read with 
S. 5 (1) (b) — Fixing revised minimum rates 
as wages of workers is intra vires but lay¬ 
ing down manner in which employer should 
pay for discarded bidis is ultra vires. A 1962 
SC 486(493 to 495). (Power of State Govern¬ 
ment to prescribe minimum rates of wages 
or to revise them does not include power to 
vary other terms of contract ILR (1959) 
Bom 883, Partly Reversed.) 

(5) The Notification issued by the Govern¬ 
ment of Kerala prescribing minimum rates 
of wages in respect of employment in the 
tile industry in the State, in conformity with 
the recommendations of the Enquiry Com¬ 
mittee appointed for the purpose under Sec¬ 
tion 5 (1) (a), has not prescribed wage rates 
which are higher than the minimum wage 
structure. Failure to take into account the 
capacity of the industry to bear the burden 
can introduce no infirmity either in the re¬ 
commendations of the Committee or In the 
notification following upon them. A 1962 SC 
12(16 to 20) : (1961) 1 LabLJ 631. 


(6) Prescribing Minimum Wages for Bidl 
Manufactory — Notification dated 0-6-1966 
about proposed minimum rates published on 
22-6-1966 in Assam Gozette — Objection in¬ 
vited to be received by Government for con¬ 
sideration on or before 20-8-1966 — Require¬ 
ment of S. 5 (1) (b) not fulfilled — Final 
notification dated 12-10-1966 under S. 5 (2) 
silent about consideration by Government of 
any representation — Procedure laid down 
under Ss. 5 (1) (b) and 5 (2) not followed — 
All procedure laid down in Act must be 
strictly complied with by Government — 
Notification held to be invalid and must be 
ouashed under Art. 226 of Constitution. A 
1969 Assam 33 (36) : 1969 LabIC 260 S (1972) 

1 LabLJ 584 (DB). 

(7) The word '’manufactory*' used in Item 3 
of Part I of the Schedule means a factory or 
place where goods are manufactured. Where 
bidis are manufactured, whether it is the 
factory or not. it must be held to be a place 
where goods are manufactured. Therefore, 
the notification issued under S. 5 (2) revis¬ 
ing the minimum rates of wages in bidl 
making industry is applicable to the bidl 
makers employed in manufactories. A very 
general word as industry having been used 
in the notification, it covers employment in 
bldJ making manufactory. Even if the ex¬ 
premission "bidi making industry” is wider 
in term than that of ’bidi making manufac¬ 
tory”, the notification cannot be held to be 
bad when the same is applied in respect on 
manufactories. 1977 LabIC 127(134) : (1977) 

2 LabLN 204 (Gauhati). 

(8) Cinema industry — Fixation of mini¬ 
mum wages for workers in — Notification 
issued under S. 5 but no notification iKued 
under S. 13 — Held, notification was not in¬ 
valid but it should not be implemented tm 
notification under S. 13 was issued. A 

Cal 519(532, 533)(DB). 

(9) Fixation of minimum wages or 
workers in cinema industry — West Bengal 

Notification dated 16th May, 19 6 J> jtflerent 
mum wages fixed for workers in different 

areas and for different categories — worn u* 



is 5 N 5] 747 


[The] Minimum Wages Act, 1948 


Sf’ invalid _ H,<d 
nSisa(6> (7) and (8) of Schedule to NoU- 
S-S werein valid — Rest of Notification 
was valid. A 1964 Cal 519(528, 529, 533, 536, 
537, 539) : (1965) 1 LabLJ 387. 

(10) Fixation of minimum wages by■noti¬ 

fication D/- 21-2-1951 in respect of unskilled 
labour only - Subsequent notification 
D/- 23 - 2-1956 fixing revised rates of minimum 
wages — Words ’’unskilled labour" not 
mentioned in it - Held the second notifica¬ 
tion did not apply to all categories of labour 
— It had to be read in the background ot 
earlier notification — Hence it must also be 
confined to 'unskilled labour". A *972 SC 
1721(1727) : 1972 LablC 894(899) : (1972) 2 

LabU 136. (1967 MahU 145, Reversed.) 

(11) Notification concerning motor trans¬ 
port employees fixing hours of work per 
day exceeding hours prescribed under Sec¬ 
tion 13, Motor Transport Workers Act (1961) 
Invalid — Such notification must be read 
subject to S 13 of Act of 1961, it being spe¬ 
cial statute. A 1971 Tripura 32(39, 40). 

(12) Notification under S. 5 (2) prescribing 
trip allowance is invalid. A 1971 Tripura 32 
<371. 

(13) Notification of 31-7-1965 issued under 
Ss. 3 and 5 (2) by State of Rajasthan in pur¬ 
suance of notification of 27-6-1960 issued by 
Government ot India under Art. 258 (1) of 
the Constitution purported to revise rates of 
minimum wages within meaning of the Act 
and not to fix wages for the first time 1968 
LablC 607(610) : 1968 RajLW 117 (DB). (Re¬ 
versed on other point in A 1976 SC 277.) 

(14) Notification under S. 5 (2) — Validity 
of — Notification after consultation with em¬ 
ployers by Wage Board — Notification could 
not be challenged oh the ground that Board 
did not get itself acquainted with the con¬ 
ditions of Industry. 1978 LablC 790(701) : 
(1978) 1 LabLN 575 (DB)(AP). 

(15) Composition of committee defective — 
When representative of the employers of an 
industry in respect of which wages are to 
be fixed Is not nominated to a committee the 
composition is defective and the advise 
tendered and the notification on the basis of 
It are vitiated. ILR (1972) AP 495(508, 509) 
(DB). 

(18) Government free to accept either 
majority view or minority view of members 
of Committee —• Chairman directing - the 
minority to send dissenting note either 
directly to Government or through Secretary 
°f Committee — Report of committee not 
Vjtiated — Principles of natural justice not 
violated. (1973) 2 AnLT 204(286, 267) : (1974) 
1 LabLN 238. 

..<(7) When the State Government issued 
tpA Notification after considering the re¬ 
port of the Committee for fixing the minimum 
®* specified in the Schedule, the 
Notification amid not be said to be invalid 
Pft;the ground that the Government had not 
separately stated that they had also taken 
mto account the minute of dissent given by 
the R epresentatives of the employers. The 
report : of the Committee necessarily includ- 
"Mhe minute of dissent. 1979 LablC (NOC) 
W> 



(18) Final Notification is not bad merely 
because it does not say that the representa¬ 
tions or objections had been considered. 1978 
Lab IC NOC 33 (DB)(AP). 

(19) By. a notification the Government fix¬ 
ed the rates of wages for employees in hotels 
and restaurants. The Government divided 
the State into 3 zones and prescribed mini¬ 
mum wages in the zones. Held, the only 
consideration relevant for fixation of mini¬ 
mum wages is the necessity to pay certain 
minimum emoluments to on employee to 
enable him to work in the industry concern¬ 
ed That the prices fixed by the Government 
for articles sold in the hotels and restau¬ 
rants in all states is the same, is not rele- 
vant to the challenge made to the zoning or 
the different areas for the purpose of fixing 
the minimum wages in each of th e several 
areas. 1979 LablC 1077(1078. 1079) ; (1978)53 
FJR 301 (Mad)(DB). 

(20) Second part of Cl. (b) of the noti¬ 
fication dated 18-2-69 is beyond the purview 
of S. 3. The Government is therefore not 
authorised to make a notification that raw 
materials will be supplied free of cost. The 
first part of Cl. (b), however, will operate 
subject to the provisions of S. 12, sub-sec¬ 
tion (2) of which makes sub-section (1) of it. 
subservient to S. 7 of the Act. By virtue of 
these provisions, therefore, the employer is 
entitled to make such deductions from the 
minimum wages fixed under S. 5, as are 
authorised by the Prescribed Authority 
under S. 12 (1) of the Act or under S. 7 of 
the Act The view that the first part of 
Cl. (b) is protected by S. 12 (1) and there¬ 
fore is valid is not correct. 1974 LablC 478 
(479) : 1973 A11LJ 953 (DB). (1972 LablC 1464 
(All), Reversed in so far as it held first part 
of Cl. (b) valid.) 

(21) Notification issued under by Central 
Government revising minimum wages of 
workmen employed in mica mines — Vali¬ 
dity — Item 10 of Schedule is “employment in 
any mica works’’ — Does not include mica 
mines — Petitioners carrying on mica min¬ 
ing business — Workmen employed in mica 
mine not employed in “a scheduled employ 
ment” as defined In S. 2 (g) of the Act — 
Therefore by virtue of Item 10. Government 
may fix minimum wages in respect of work¬ 
men employed in any mica works — It can¬ 
not so do in respect of mica mines — Noti¬ 
fication quashed. <1980) 56 FJR 468(471, 472) 
(DB)(Pat). 

(22) The third clause of Annexure to the 
M. P. Government Notification No. 4 (c)-l-79 
Labour XVI, D/- 19-12-1979, under S. 5 0) (b), 
which enabled the employee to earn Rs. 4/- 
per day as guaranteed wages, even though 
no work was taken from him on aocount of 
non-supply of raw material by the employer, 
is ultra vires the powers conferred on Gov¬ 
ernment under Ss. 3 & 5 and hence void. Such 
type of payment partakes of lay off compen¬ 
sation and cannot fall within the'term wages 
as defined In S. 2 (h). 1981 LablC 383(385, 368): 
1981 MPLJ 114 (DB). 

(23) Where a meeting of the Committee 
wherein recommendation was alleged to be 
made, was attended by a substitute member 
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w /A dV,S !T y comr " ittcea and sub-committees.— [Omitted by the Minimum 
Wages (Amendment) Act, 1957 (XXX of 1957), S. 5 (17-9-1957).]] 


7. Advisory Board.— For the purpose of co-ordinating the work of “[com¬ 
mittees and sub-committees, appointed under section 5] and advising the ap¬ 
propriate Government generally in the matter of fixing and revising minimum 
rates of wages, the appropriate Government shall appoint an Advisory Board. 

[a] Substituted for the words and figures "committees, sub-committees, advisory 
committees and advisory' sub committees appointed under Sections 5 and 6" 
by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), S. 6 (17-9- 


Section 5 — Note 5 (contd.) i 
and no material was placed on record to 
show that the said person was nominated 
as a substitute of a member :n accordance 
with Rule 4-A of the Minimum Wages (Cent¬ 
ral) Rules, 1950 and in the counter affidavit 
filed on behalf of the State Government it 
was stated that the Committee had not taken 
any final decision and where in the impugn¬ 
ed notification issued under S. 3 (1) (b) read 
with S. 4 and S. 5 (2) there was a statement 
that after considering the advice of the Com¬ 
mittee and of the State Minimum Wages 
Board the decision had been taken, Held that 
there was no recommendation of the Com¬ 
mittee for consideration before the State Gov¬ 
ernment and that the determination of rates 
of minimum wages under impugned notifica¬ 
tion was without compliance of procedure 
laid down as a precedent under the Act 1LR 
(1975) Cut 308(317). 

(24) Notification prescribing minimum 
wages for employment in Shops and Establi¬ 
shments — Committee constituted under Sec¬ 
tion 5 (1) (a) had no representative of shop- 
owners — Committee not properly constitut¬ 
ed — Notification legally unenforceable. (1977) 
44 Cut LT 416(420). 

(25) Revision of minimum wages — Com¬ 
mittee formed for advising State Government 
consisting of eight persons — One of the 
members a person holding post of Personnel 
Officer in a particular establishment who was 
attending meetings of Committee resigned 
from the establishment and informed the 
Committee accordingly — However notices 
of subsequent meetings were served on him 
personally instead of serving them on the new 
Personnel Officer — Held that one of the new 
representatives of employers was not given 
the opportunity to participate in the meeting 
and as such recommendations made 8y the 
Committee were bv Committee which was 
not constituted and did not function in ac¬ 
cordance with S. 9 of the Act — Notification 
issued by Govt on basis of such report was 
illegal. 1980 ICR 132 (DB)(Mad). 

(26) Notification issued by advisory com¬ 
mittee under S. 5 relating to fixation of 
minimum wages payable to employees in 
respect of employment in hotels, cinema in¬ 
dustries shops etc. — Composition of Advi¬ 
sory Committee challenged — No representa¬ 
tion of employees in Advisory Committee —' 
Constitution of Committee is not according 
to law — Government Notification on basis 
of advice of such Committee is not enforce¬ 
able in law. 1982 LabIC 474(475) : (1982) 53 
CutLT 35 (DB). 


(27) Writ petition to quash Government 
notification under — Counter affidavit on be¬ 
half of State Government stating that Com¬ 
mittee had not taken any final decision — 
Document produced bv State to show that a 
decision had indeed been taken as to what 
recommendation would be — Document, 
held, should not be accepted, as it ran counter 
to averments of fact in counter-affidavit ILR 
(1975) Cut 308(316). 

Section 7 


(1) Section 7 of the Act does not require 
that the State Advisory Board should be con¬ 
stituted of the employers and employees be¬ 
longing to a particular industry. The Board 
can consist of independent men belonging to 
different industries and different places. A 
1960 Bom 299(305)(DB). 

(2) The Act does not require that the Ad¬ 
visory Board should consist of representatives 
of any particular scheduled Industry. The 
Board is to consist of representatives of em¬ 
ployers and employees in the scheduled em¬ 
ployments and when such a Board was con¬ 
stituted, it could not be contended that the 
Advisory Board had not been duly constitut¬ 
ed in the absence of representative of the 
Bidi manufacturers. 1977 LabIC 1794 : 35 Fac 
LR 204 (DBHOrissa). 

(3) The function of the Advisory Board Is 
to advise the Government as regards the re¬ 
vision of minimum rates of wages. The Ad¬ 
visory Board can devise its own procedure 
for collecting information and data for the 
purpose of fulfilling its function of tendering 
advice to the Government under Section 5. 
The opinion of the Advisory Board is in no 
manner vitiated by the fact that the Com¬ 
mittee constituted by the Board for the pur¬ 
pose of making a local inquiry was not in 
accordance with the principles of Section 9. A 
1962 Bom 97(101, 102)(DB). 


(4) Advisory Board can devise its own pro- 
edure and collect some information by ap¬ 
pointment of a sub-committee consisting 
nly of some of its members. But the Advi- 
ory Board has no power to appoint a rival 
ub-committee to the one appointed bv the 
Jovernment and take in such sub-committee 
ersons who are not members of the Board, 
t however, does not necessarily follow that 
he report of the Advisory Board is thereby 
vitiated. A 1976 SC 277 c 1975 UJ (SC) 811. 

(5) Revision of rate of minimum wages — 
unction of Advisory Board is only to co- 
rdinate the reports of committees and to 
dvise the Government in fixing or in revis- 
ig the rate — Advisory Board need not call 
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8 . Central Advisory Board.— (1) For the purpose of advising the Central 
and “(State Governments] in the matters of the fixation and revision of 
minimum rates of wages and other matters under this Act and for co-ordinat¬ 
ing the work of the Advisory Boards, the Central Government shall appoint a 
Central Advisory Board. 

(2) The Central Advisory Board shall consist of persons to be nominated 
by the Central Government representing employers and employees in the sche¬ 
duled employments, who shall be equal in number, and independent persons 
not exceeding one-third of its total number of members; one of such indepen¬ 
dent persons shall be appointed the Chairman of the Board by the Central 
Government. 

[a] Substituted for 'Provincial Governments’ by A. L. O., 1950. 

9. Composition of committees, etc.— Each of the committees, sub-commit¬ 
tees, *[• * *] and the Advisory Board shall consist of persons to be no¬ 
minated by the appropriate Government representing employers and employees 
in the scheduled employments, who shall be equal in number, and independent 
persons not exceeding one-third of its total number of members; one of such 
independent persons shall be appointed the Chairman by the appropriate Gov¬ 
ernment. 

[a] The words "advisory committees, advisory sub committees" were omitted by 
the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), S. 7 (17-9-1957). 

STATE AMENDMENTS 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh (1) In S. 9, after the words, 
"and independent persons", insert the words, "including officers of Government"; 

(2) For the words "such independent persons”, substitute the words, "such in¬ 
dependent persons or such officers of Government"; and 


Section 7 (contd.) 

for objections from Interested parties or hear 
them, although it might be open to them to 
do so. 1970 LabIC 401(482, 463)(Ker). 

(6) Initial fixation of minimum wages — 
Consultation with Advisory Board not com¬ 
pulsory. A 1968 Mys 156(170) : 1968 Lab IC 
879 : (1908) 1 MysLJ 24 (DB). 

(7) Apart from securing advice of a com¬ 
mittee constituted under Section 5 State Gov¬ 
ernment is entitled to seek advice from State 
Advisory Board formc-d under Section 7. 1975 
LabIC 44 : (1975) 1 LabU 211 (DB)(AP). 


(8) The scheme of the Act as evident from 
the wording of Section 5 is to leave it to the 
discretion of the Government to decide whe¬ 
ther separate Committees should be appoint¬ 
ed In respect of each one of the scheduled em¬ 
ployments or whether it would be sufficient 
to have a single Committee to advise them 
m the matter of fixation of minimum wages 
nn r ? 0re one scheduled employment. 
*LR (1971) 2 Ker 513. 


Section 8 

(1) Expression ’independent persons’ is ust 
m contradistinction to persons representir 
employers and persons representing er 
Thus Government officials cannot t 
Mid to be. prevented from being appointed t 

persons. A 1968 Mys 158(165) 
iWHJ LabIC 879. 

i tla) ffca nlnatlon of Government Officials c 
'»nwmttee does not render the Committee li 
ywM. A 1968 Mb 150(165) : 1968 LabIC 87 



(3) Fixation of Minimum Wages for adoles¬ 
cents and children — Question of appropriate 
rates must be viewed from the work done by 
these persons — Held that in the absence of 
anything mentioned in the notification the 
rates fixed for adults did not apply to children 
and adolescents certified to work as children. 
A 1968 Mys 156(175) : 1968 LabIC 879 (DB). 

Section 9 

(1) It would be sufficient compliance with 
Section 9 if there is only one independent 
member and he is appointed chairman A 
1953 Ajmer 65(73). 

(2) An advisory committee appointed by 
the Government without any representative 
of employer or employee is not a committee 
within the meaning of Section 9 of the Act 
and hence the notification, fixing the mini¬ 
mum rates of wages, issued on the advice of 
such a committee has no force or effect. A 
1957 Raj 35(38)(DB). 

(3) Notification prescribing minimum wages 
for employment in Shops and Establishments 
by adding items to Schedule I — Committee 
constituted under S. 5 (1) (a) had no repre¬ 
sentative of shop-owners — Committee not 
properly constituted — Notification unen¬ 
forceable. (1977) 35 Fac LR 159(161) : 51 FJR 
345 (DB) (Orissa). 

(4) Committee appointed under Section 5 
fa) in reaped of two or more scheduled em¬ 
ployments — It is not mandatory that the 
number of representatives of the employer 
and the employees for each such employment 
ahould be equal. ILR (1971) 2 Ker 813(519). 
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(3) Add at the end the following provise and the Explanation, namely,— 

"Provided that the number of officers of Government shall not exceed two 
Explanation.— In this section,— 

(i) "a person representing employer" shall mean— 


(a) an employeri or 

(b) an officer of an association of employers; or 

(c) an officer of a federation of associations of employers to which the asso¬ 
ciation referred to in clause (b) is affiliated; 

(ii) *'a person representing employees” shall mean-, 
fa) an employee; or 

. 0>) an officer of a trade union functioning in the scheduled employment; or 
(c) an officer of a federation of trade unions in the State to which the trade 
union referred to in clause (b) is affiliated.” 

«—M. P. Act XXIII of 1961, S. 4 (23-6-1061). 


Section 9 (contd.) 

(5) Advisory Board must consist of repre¬ 
sentatives of employers and employees in 
scheduled employments — Act does not re¬ 
quire that Board should consist of representa¬ 
tives of all the scheduled industries. 1977 Lab 
IC 093 l 1977 ICR 320 (DB)(A11) •• 1977 Lab 
IC 1794 ! (1978) I CutWR 92 (DB)(Orissa). 


(6) There is no specific provision, in the 
section that the employer’s and employees’ 
representatives should be chosen with an eye 
to the special features of particular locality. 
For non-inclusion of such representatives in 
the Advisory Committee, its constitution does 
not become ultra vires and does not violate 
principles of natural justice. ILR (1968) 20 
Assam 393. 


(7) The expression "employers and em¬ 
ployees in the Scheduled employments in Sec¬ 
tion 9” means only “employers and employees’ 
mentioned in the schedule to the Act and not 
in the schedule to the notification. The section 
does not require that the representatives 
should be from among a particular industry 
or industries which are the subject-matter of 
the notification. 1978 LablC (NOC) 33 (DB) 
CAP). (1971 (2) APLJ (SN) 23, Dissented from.) 


(8) It is not laid down anywhere in the 
Act or elsewhere that an official of the Gov¬ 
ernment cannot be nominated as a member 
of the committee or that only a non-official 
can be considered to be an independent per¬ 
son. An ’independent’ person in this section 
means a person who is neither an employer 
nor an employee in the employment for 
which minimum wages are to be fixed. A 1958 
PunJ 425(427). (Appointment of Labour Com¬ 
missioner as chairman is not invalid.) a 
1968 Ker 218(221) : 1968 KerLJ 11: 1968 La° 
IC 934 •* A 1964 Bom 51(56 to 59) : 85> Bom 
LR 726 •* A 1964 Cal 519(524, 538) : (1965) 1 
LabLJ 387 (DB) ** A 1963 Ker 115(122, 123): 
1962 KerLJ 586. 

[See also A 1968 Mys 156(164, 165) : 1968 

fNote: In view of A 1973 SC 1307 and A 
1976 SC 277 ILR (1968) 20 Assam 393 must be 
deemed no longer good law—Ed.] 

(9) The words "independent persons’’ in 
Section 9 have been used in contradistinction 
to representatives of employers and em¬ 
ployees. In other words, apart from the r 
presentatives of employers and employees 
there should be persons who should be 


dependent of them. It does not follow that 
persons in the service or employment of the 
government were meant to be excluded from 
being members of Advisory Committee or 
Board and they cannot be regarded as inde¬ 
pendent persons vis-a-vis the representatives 
of the employer and employees. A 1973 SO 
1307(1311) c 1973 LablC 878. (A 1961 Madh 
Pra 182 and (1961) 2 LabLJ 741 (Cal), Over¬ 
ruled; A 1965 AP 128, Reversed.) •• A 1976 SC 
277 ; 1976 LablC 259 : (1976) 1 LabLJ 1. 

(1968 LablC 607 (Raj), Reversed.) •• 1977 Lab 
IC 993 : 1977 ICR 320 (DB)(A11) 


[Note: In view of A 1973 SC 1307 and A 
1976 SC 277. the view taken in ILR (1972) AP 
495 must be deemed no longer good law— 
Ed.l 

(10) "Independent person” — Means person 
who is neither employer nor employee in 
scheduled employments — Member of Indust¬ 
rial Tribunal not concerned with formation 
or carrying out of Government’s economic or 
Industrial policy is independent person. A 
1971 Guj 14(17, 18) : 11 GujLR 342 (DB) •■ 
1973 LablC 118(120) : 13 GujLR 66 ••1971 
LablC 806(807) : (1971) 12 GujLR 221 (DB). 

(11) ’Independent person’ — Government 

servant nominated to the Committee^— No¬ 
minee sOll an “Independent person . 1968 

BLJR 958(960, 961)(DB). 

(12) As the Advisory Board was out¬ 
weighed bv a complement ot officers who 
could not be held to be independent persons 
required by Section 9. the decision of the 
Government notification in that behalf and 
all further proceedings are set aside. 19«8 
LablC 607(620) : 1968 RajLW 117 (DB). 

(13) Any person, although he is not an em¬ 

ployer himself, can be validly appointed m 
the employer’s representative on the advisory 
committee, provided tiiere is no objection 
his appointment on that ground. A 1958 Punj 
425(427). (Editor though he does not own th 
press can be appointed.) . 

(14) Representative of employees — N<e 
not be actually employees in employment 
question. A 1971 Quj 14(18) : 11 GujLR 3U 

<I ?5) ’Independent Persons’ — ^ fi ? lt . 1 ° n 
expression ’independent inaction 2 U)^ 
Industrial Disputes Act , ^ gee. 9 

for interpreting ’independent perso n 
_ That definition is deeming: one. iwo 
607(614) : 1968 RajLW 117 (DB). 
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Rajasthan: 

In its application to the State of Rajasthan to S. 9 add the following Explana¬ 
tion with retrospective effect. 

"Explanation.— For the purposes of this section, an officer of the State Govern¬ 
ment shall be deemed to be ‘Independent’ notwithstanding that the State Govern¬ 
ment is an employer in any scheduled employment”.—Raj. Act IV of 1969, Section 2 
(4-1-1969). 

Section 9Aj 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh after S. 9, Insert the following 
S. 9A,— 

"9A. Saving.— No order of the State Government nominating any person as 
the Chairman or a member of the Advisory Board or a Committee or Sub-committee 
shall be called in question in any manner and no act or proceeding before any 
Board, Committee or Sub-committee shall be called in question in any manner in 
any Court of law on the ground merely of the existence of any vacancy in or of 
any defect or irregularity in the constitution of, such Board, Committee or Sub¬ 
committee” —M. P. Act XXIII of 1961, S. 5 (23-6-1961). 

Rajasthan: 

Same as in Madhya Pradesh except that the words "action or proceedings” are 
to be read for the words 'act or proceeding’ appearing In M. P. Act—Raj. Act IV of 
1961, S. 3 (4-4-1969). 

Tamil Nadu: 

Same as In Madhya Pradesh—T. N. Act 47 of 1981, S. 2 (1-10-1981). 


Section 9 (contd.) I 

(16) Assuming that it was open to Ad¬ 
visory Board to have appointed sub-com¬ 
mittee to help it in its deliberations, Board 
could have constituted It out of its own mem¬ 
bers and could not have travelled outside its 
own membership to validly constitute it. 1968 
LabIC 607(618, 617) : 1968 RajLW 117 (DB). 


(17) Advisory Board cannot appoint rival 
Sub-committee to the one appointed by the 
Government and include in such committee 
persona who are not members of the Board 
—• Its report however, not vitiated thereby. 
SC 27 


A 1976 SC 277 : 1975 UJ (SC) 811. 


( 18 ) Irregularity in constitution of com¬ 
mittee — Issue of Notification on basis of 
recommendations of committee — Irregula¬ 
rity vitiates notification, if the defect is of a 
?u? d ^i nen,Ql nature. 1968 LabIC 607(618) : 
1968 Raj LW 117 (DB). 


(19) Number of members representing em¬ 
ployers and employees should be equal. Any 
irregularity in the constitution of the commit¬ 
tee contrary to S. 9 of the Act or in the func¬ 
tioning of the committee without notice to a 
member of the committee will vitiate the 
recommendation of the committee and the 
ultimate order of the Government based on 
roch recommendation. 1979 LabIC 640 : 92 
JtedLW 185 (DB) •• ILR (1975) Cut 308. (No 
representative of employers in Bidi trade.) •• 
474(475) : (1982) S3 CutLT 35 
representation of employees in Ad- 
Vifiory committee.) 

_ b 'i : . . 

L °ne of the representatives of em¬ 

ployers was not given the-opportunity to par¬ 


ticipate in the meeting and as such recom¬ 
mendations made by the committee were 
those by committee which was not constitut¬ 
ed and did not function in accordance with 
S. 9 of the Act read with R. 12 of the Rules, 
the notification issued by Government on the 
basis of such report would be illegal. 1980 
ICR 132 (Mad). 

(21) Constitution of Advisory Board — 
Secretary is not a member of the Board. A 
1864 Bom 51(56) : 65 BomLR 726 (DB). 

(22) Constitution of Advisory Board — 
Death of only representative of cashew in¬ 
dustry — None nominated in his place — 
Recommendation sent by Board not accepted 
by Government — Govt, by its final notifica¬ 
tion accepting its draft notification — 
Held, that notwithstanding the defect 
in the composition of the Advisory Board the 
notification was not vitiated by any illega¬ 
lity. A 1968 Ker 218(221, 222) ; 1968 LabIC 
934 : 1968 KerU 11. 

(23) Board to consist of representatives of 
the employers and employees in the schedul¬ 
ed employment and not of any particular 
scheduled Industry — Constitution of a Board 
is not defective for want of a representative 
of cashew Industry. A 1968 Ker 218(221) : 
(1968) 1 LabLJ 390 : 1968 LabIC 934. (A 1963 
Mad 138, Held overruled in A 1963 SC 806.) 

(24) Composition of Advisory Board — Re¬ 
presentative of each employment for which 
wages are proposed to be fixed, not required 
A 1962 Mys 157(160) : (1962) 2 LabU 521 t 
40 MysU 592 (DB) 
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*[1°. Correction of errors.— ( 1 ) The appropriate Government may, at any 
time, by notification in the Official Gazette, correct clerical or arithmetical mis¬ 
takes in any order fixing or revising minimum rates of wages under this Act 
or errors arising therein from any accidental slip or omission. 

(2) Every such notification shall, as soon as may be after it is issued, be 
placed before the Advisory Board for information.] 

[a] Substituted for S. 10, by the Minimum Wages (Amendment) Act, 1957 (XXX 
of 1957), S. 8 (17-9-1957). 

11. Wages in kind.— (1) Minimum wages payable under this Act shall be 
paid in cash. 

(2) Where it has been the custom to pay wages wholly or partly in kind, 
the appropriate Government being of the opinion that it is necessary in the 
circumstances of the case may, by notification in the Official Gazette, authorize 
the payment of minimum wages either wholly or partly in kind. 

(3) If the appropriate Government is of the opinion that provision should 
be made for the supply of essential commodities at concession rates, the appro¬ 
priate Government may, by notification in the Official Gazette, authorise the 
provision of such supplies at concession rates. 

(4) The cash value of wages in kind and of concessions in respect of sup¬ 
plies of essential commodities at concession rates authorized under sub-sections 
(2) and (3) shall be estimated in the prescribed manner. 

STATE AMENDMENT 

Madhya Pradesh : 

In its application to the State of Madhya Pradesh, re-number S. 11 of the prin¬ 
cipal Act, as S. 4A.—M. P. Act XXIII of 1961, S. 21 (23-6-1961). 

12. Payment of minimum rates of wages.— (1) Where in respect of any 
scheduled employment a notification under Section 5 ®[* *] is in force, the 
employer shall pay to every employee engaged in a scheduled employment 
under him wages at a rate not less than minimum rate of wages fixed by 
such notification for that class of employees in that employment without any 
deductions except as may be authorized within such time and subject to such 
conditions as may be prescribed. 


Section 10 

(1) Per Vyas. J.. (Tambe, J. contra). The 
notification issued by Government under 
Section 10 (2) is not a piece of legislation of 
any kind, neither delegated legislation nor 
subordinate legislation nor conditional legis¬ 
lation. The legislature in enacting Section 10 
(2) had no intention to assign to the appro¬ 
priate Government anything more than a 
mere accessory power of taking an executive 
action of issuing notifications which were 
necessary to carry out the policy of the Act 
A 1960 Bom 299(308) : ILR (1959) Bom 1175 
(DB). 

(2) Change in rate of wages of arithmetl- 
cal or technical nature — Increase not due 
tc any change of policy — Increase also or a 
very minor nature — Alteartion, n®la. n 
revision — Procedure under Section 1° neea 
not be followed. 1909 BLJR 958 (DB). 


Section 11 

(1) In fixing the minimum rates, certain 
specified factors have to be taken into ac¬ 
count, to ensure that the workman gets 
wages at a rate which ensures a living wage 
with the essential amenities superaddea 
thereto. In order to arrive at such a rate, in 
Government cannot act arbitrarilv. ° u ;." a oe 
consider the cost of living allowance, the es¬ 
timated value of concessions given to the em¬ 


ployee and so forth. (1961) 3 FacLR 511(519)3 
1962 Calm 92. 

(2) Section 11 (2) and Mysore Minimum 
Wages Rules (1958), Rule 22 (2) (iv) — Wages 
in kind — Supply of food to the workers in 
hotel industry — Government has power to 
fix the value of food supplied to employees 
for deduction from the minimum wages pay¬ 
able to them. A 1968 Mys 156(178) : 1968 Lab 
IC 879 : (1968) 1 MysLJ 24 

(3) Minimum wages must be by way or 
cash payment — This cash payment may in¬ 
clude many kinds of amenities. These ameni¬ 
ties, however, have to be evaluated and esti- 
mated according to the manner prescribed, 
and included In the rate of minimum wages 
ultimately fixed. Government can fix tne 
ninimum rates of wages by feuding such 
amenities from consideration. 1962 CalLJ 92 . 
(1961) 1 LabU 741 : (1961) 3 FacLR 511(518). 

(4) Notification fixing minimum wages and 
permitting deductions wherever necessary on 
account of supply of food and accommodation 
from wages — Section 11 (4) and consequent¬ 
ly R 21 of the Rules framed under the Ac 
are bot applicable. 1975 LabIC 44(49) . (1975) 
1 LabLJ 211 (DB)(AP). 

Section 12 , 

m\ The Act provides for payment I 

mlSf U wag^ ae iT contractual 


/ 
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(2) Nothing contained in this section shall affect the provisions of the Pay¬ 
ment of Wages Act, 1936. 

fal The words and figures "or section 10" were emitted by the Minimum Wages 
(Amendment) Act, 1957 (XXX of 1957), S. 9 (17-9-1957). 


STATE A1 


u i :i 


NDMKNT 


Madhya Pradesh: 

In its application to the State of Madhya Pradesh,— 

(1) In S. 12, after sub-section (1) insert the following.— 

n (lA) Where immediately before the issue of a notification under section 5 fix¬ 
ing or revising the rninimnm rates of wages in respect of any scheduled employ¬ 
ment, wages at a rate higher than the rate so fixed or revised, were payable under 
this Act, or under any law or award or agreement or custom or usage for the time 
being in force, then, notwithstanding anything contained in this Act, wages at such 


Section 12 (contd.) 

wage structure Is left unaffected 
and the component parts of the wages can 
still be regulated by contract between the 
employer and employee. A 1957 Mad 69(72) 
(DB) •• A 1970 Pat 193(203) : 1970 LablC 
681 : 1970 BUR 199 (DB). 

(2) Where a rule making authority uses 
the phrase “double the ordinary rate of wages" 
fn a rule relating to payment of overtime 
wages (e. g. M. r. Minimum Wages Rules, 
1951. R. 25 (1) (b) Expin.) it means that the 
rale making authority intended that the 
worker should be recipient of double the re¬ 
muneration which he In fact ordinarily re¬ 
ceives including the casual requisites and 
other advantages, and not merely double the 
rate of minimum wages fixed for him under 
the Act. A 1972 SC 1721(1726, 1727) : 1972 Lab 
IC 894. (1967 MahU 145, Reversed; A 1963 
Bom 54; A 1965 Mys 317 and A 1957 Mad 69, 
Overruled.) 

(3) Provision of this Act for fixation of a 
statutory minimum wage payable to a wor¬ 
ker In respect of certain types of employment 
te an instance of wage being made a condi¬ 
tion of employment A 1961 SC 420(424), 

(4) Employer Is under an obligation to pay 
Employees the minimum wages fixed by noti¬ 
fications, under Ss. 3, 4 and 5. A 1968 Pat 90 
IM) : 1968 LablC 338 (DB). 

ni ff When the petitioners alleged that mini- 
was not paid to the workmen em- 
Ptaved by the contractors, the complaint was 
*eftuy in effect and substance a complaint 
“etainst violation of the fundamental right of 
me workmen under Art. 23 of the Constitu- 
Z® India. Deduction of Re. l per worker 
tile Jamdars from the wage pay- 
wwLH t ^? J WOrkers toe result that the 
RotvoS ^ not get the minimum wage of 
Ef day was a dear violation of 
{^ da S® n ^L,rt ght enacted In Article 23, A 

! 1982 LabIC 1646 

• 1M2 UJ (SC) 553. | 

entS,S , £r® n J e ? 01 mlnlmum work — Worker 

■wage only after he puts 
01,4 turn of work — Oblige- 

b 2lJT°, rl ? to minimum 

-Z_'um °f work laid on employer — Em¬ 


ployer not to escape liability to pav mini¬ 
mum wage by failure to provide work — 
Provision does not travel beyond the purview 
of the provisions of the Act or the concept of 
fair wage. A 1968 Ker 218(223) : 1968 LablC 
934 : (1968) 1 LabLJ 390. 

(7) The only relevant consideration for the 
fixing of minimum wages is the minimal 
requirements of the workers concerned, and 
no other consideration such as capacity of 
the industry to pay the minimum wage would 
arise for consideration. A 1968 Ker 218(222) : 
(1968) 1 LabLJ 390 : 1968 LablC 934. 

(8) Notifications issued under Sections 3, 4 
and 5 — Labour Welfare officer giving wrong 
interpretation to such notification — Em¬ 
ployer basing on such wrong interpretation 
paying less to employees — Employer in re¬ 
vision petition cannot rely on such wrong 
interpretation to contend that the wages paid 
by him were not lower than the minimum 
wages fixed by such notifications. A 1968 Pat 
90(93, 94) : 1968 LablC 338 (DB). 

(9) Fixation of minim um wage — Salt pan 
industry — Workers required to work by 
seashore and away from major urban centres 
throughout territory of State — Not dividing 
areas into zones for fixing wages would not 
be violative of Article 14 of Constitution A 
1971 Guj 14(19, 20) : 11 GujLR 342 (DB).' 

( 10 ) Employee exposed to penalties if he 
contravenes provisions of Section 12 — Em¬ 
ployee not liable to punishment if he accepts 
less than minimum wages prescribed under 
Section 12 — Act prohibits contracting out 
and acceptance of less than minim um wages 
on the part of workers — Provisions do not 
contravene Article 14 of Constitution. A 1962 
Bom 97(103, 104) (DB). 

(11) Notification issued by State Govern¬ 
ment on 18-2-1969 — Clause (b) of notification 
is valid. First part of clause (b) of the Noti¬ 
fication reads 'no deduction shall be made 
by the employer on account of supply of raw 
materials*. Since in the present case the 
appropriate authority had not permitted any 
deductions in respect of the raw materials 
such a deduction will not be permissible 1974 
LablC 478 : 27 FacLR 175: 1973 Alllj 953 
(DB). 


"A" In the citations stands for AIR 
IVoL 25] 4 A. M. 48 
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higher rate shall be payable to the employees in such scheduled employment and 
the wages so payable shall be deemed to be the minimum wages for the mimmr. 
of this Act."—M. P. Act XXIII of 1961, S. 6 (23-6-1961). 

(2) Provisions of this section shall apply to minimum rates of wages specified in 
Section 3.—See M. P. Act XXVI of 1962, S. 4 (5-8-1962). 


13. Fixing hours for a normal working day, etc.— »[(1)] In regard to any 
scheduled employment minimum rates of wages in respect of which, have 
been fixed under this Act, the appropriate Government may— 

(a) fix the number of hours of work which shall constitute a normal work¬ 
ing day, inclusive of one or more specified intervals; 

(b) provide for a day of rest in every period of seven days which shall be 
allowed to all employees or to any specified class of employees and 
for the payment of remuneration in respect of such days of rest; 

(c) provide for payment for work on a day of rest at a rate not less than 
the overtime rate. 


b [(2) The provisions of sub-section (1) shall, in relation to the following 
classes of employees, apply only to such extent and subject to such conditions 
as may be prescribed:— 


Section 13 


(1) Under Section 13 read with Rule 23 of 
the U. P. Minimum Wages Rules (1952), 
every employee whether on daily wages or 
on monthly wages in a scheduled employ¬ 
ment is entitled to a weekly holiday with 
vages. It makes no difference whether the 
actual holiday happens to be a Sunday or 
any other dav. A 1960 All 724(726). 


(2) It is not unlawful to require a person 
to work more than six days a week. The only 
thing is that if he is required to work on the 
seventh day also, he must be paid extra on 
the overtime scale. (1959) 1 LabU 380(389) 
(Mad). 

(3) M. P. Minimum Wages Rules (1951), 
R 25 (1) (b) Expln. — Words "double the 
ordinary rate of Wages" in Rule 25 (1) (b) 
Expln. do not mean double the rate of mini¬ 
mum wages fixed under the Act — Word 
“Ordinary" reflects the actuality rather than 
the worker’s minimum entitlement under the 
Act. A 1972 SC 1721(1726, 1727). (1967 MahU 
145, Reversed: A 1963 Bom 54; A 1965 Mys 
317 and A 1957 Mad 69. Overruled.) 


(4) The provisions of Sections 13 and 14, 
read with Rules 24 and 25 of the Cent™ 
Rules show that an employer having a 1Z 
hours shift can fix 48 hours of work per week 
of six days at 8 hours per dav. He is not com¬ 
pelled to give overtime for the remaining four 
hours unless he takes work during those 
hours, provided he has specified those hours 
as intervals of rest. A 1966 SC 1201(1205). 


(5) No provision in Act interposing coro- 
pul ory rest between hours of duty. A is*® 
SC 1201(1205, 1206). 


(6) Notification of West Bengal Govern- 
ment, dated 27th February. M8J'Proviso to 
Clause (1) of Schedule — Notifi cati on sti 
pulating half-day of rest either preceding or 
following day of rest for employees ^ cinema 
industry - Cinema houses betag establld£ 
merits within meaning of Seetion 2 v) 
West Bengal Shops and Establishments Act 
(1963) employees are allowed half-day^ rest 
under Section 5 (1) (b) of that Act — Noun¬ 


cation though providing for more than a day 
of rest cannot be struck down as invalid 1968 
LabIC 52(54, 55) (Cal). 

(7) In respect of Exhibition side of cinema 
industry, holidays and hours of work pre¬ 
scribed by Sections 0 and 10 of Bengal Shops 
and Establishments Act (16 of 1940) will re¬ 
gulate the employees in a cinema industry. 
A 1964 Cal 519(532)(DB). 

(8) Production unit of cinema Industry 
comes within definition of factory under 
Factories Act (1948) — Provisions of Chap¬ 
ter VI of Factories Act will regulate the 
working hours and hours of rest of persons 
working in that unit. A 1964 Cal 519(531, 532), 

^(9) Kerala Minimum Wages Rules (1958), 
Rule 24 — Section 13 (1) does not make it ob¬ 
ligatory for appropriate Government to 'j* 
number of working hours per day whenever 
it fixes minimum wages — Notification oi 
Kerala Government fixing dearness auowance 
by day without specifying number of work-, 
ing hours per day ia. therefore, not meaning¬ 
less — However, number of working hours 
constituting normal working day Is speane<J 
in Rule 24 and If it is necessary to link up 
dearness allowance with normal working day, 
the dav in notification can only mean day 
defined In Rule 24. 1968 LabIC 437(438) J 
(1967) 1 LabLJ 765 (Ker). ' 

(10) Provision under Section 13 for pay¬ 
ment of remuneration in respect of day or 
rest — Remuneration is 'wages within Sec- 
dons 2 (h) and 20 (1) (before a^endment m 
1957). A 1961 Mad 77(78) : (I960) 1 MadU 
221 

(11) Fixation of minimum wa«* i ’<* 
workers in cinema Industry — Notification 
Issued under Section 5 but no notificatton 

^nottvaU^ i^hOI?d e Wffl-. 

1 LabiJ 387 (DB). . , 

and 5 the appropriate Government can 
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(a) employees engaged on urgent work, or in any emergency which could 
not have been foreseen or prevented; 

(b) employees engaged in work in the nature of preparatory or complemen¬ 
tary work which must necessarily be carried on outside the limits laid 
down for the general working in the employment concerned; 

(c) employees whose employment is essentially intermittent; 

(d) employees engaged in any work which for techincal reasons has to be 
completed before the duty is over; 

(e) employees engaged in a work which could not be carried on except at 
times dependent on the irregular action of natural forces. 

(3) For the purposes of clause (c) of sub-section (2), employment of an em¬ 
ployee is essentially intermittent when it is declared to be so by the appro¬ 
priate Government on the ground that the daily hours of duty of the em¬ 
ployee, or if there be no daily hours of duty as such for the employee, the 
hours of duty, normally include periods of inaction during which the employee 
may be on duty but is not called upon to display either physical activity or 
sustained attention.] 

[a] Section 13 was renumbered as sub-section (1) thereto, by the Minimum Wages 
(Amendment) Act, 1957 (XXX of 1957), S. 10 (17-9-1957). 

[b] Added, ibid. 

STATE AMENDMENT 

Maharashtra; 

(1) In section 13, in sub-section (1), after clause (a), insert the following clause.— 
*(aa) fix the number of hours of work which shall constitute a normal work¬ 
ing week"; and 

(2) In section 13, in sub-section (3X after words “the appropriate Government" 
Insert the words “or by an officer not below the rank of a Deputy Commissioner of 


Section 13 (contd.) 

and provide for special number of hours of 
work to constitute a normal working day, a 
day of rest in every period of 7 days, pay¬ 
ment of remuneration of such days of rest 
and payment for work on a day of rest at a 
rate not less than the overtime rate, and, if 
such an order is made by the appropriate 
Government under Section 13 ( 1 ), the special 
wder will govern the conditions of service in 
the said scheduled employment But in ab¬ 
sence of special order under Section 13 OX 
the general rules framed under Section 30 of 
a "5 * ^ 8°vern the conditions of service. 
A 1963 Pat 181(184) : (1963) 1 LabLJ 67 


(13) Amendment of R. 23 of U. P. Mini¬ 
mum Wages Rules for fixing number of 
oours of work by Notification D/- 10-11-1964 
excluding agricultural employment from its 

fSio Not ultra vires, illegal or invalid. 

1978 LabIC 988 : 1978 A11T-T 944 

04) Correlation between minimum wages 
nod hours of work — Minimum wages should 
J* uxed on basis of standard normal work- 
“* hours. 1976 LabIC 523 (Cal). 

(15) Sub-section ( 2 ) of Section 13 of the 
“““hum Wages Act 1948 is an exception to 
Bub-flecUcm ( 1 ) of the Section — Provisions 
^sub-section <i) shall apply to the five cate- 
g^ies oj employees mentioned In sub-eec- 
Z.??. to such extent and subject to 

™«iconditions as may be prescribed — These 
Zr"'f°r le8 include employees whose employ¬ 
ment Is essentially Intermittent — Chowki- 
rr? employed by local authorities — Dedar- 
SLS.ueJutermittent employees — Any Order 
uea uy Appropriate Government under 


Section 13 (1) fixing number of hours of 
work etc. would not apply to such chow- 
kidars. (1983) 62 FJR 367(371) (Delhi). 

(16) Question relating to repugnancy be- 
tween S. 18 of Bombay Shops and Establish¬ 
ments Act and S. 13 of Minimum Wages Act 
— Sub-section (3) of Section 18 of the Bom¬ 
bay shops and Establishments Act 1948 is not 
applicable to power loom establishments and 
hence the question of repugnancy between 
that provision and the relevant provision in 
the Minimum Wages Act 1948 does not arise. 
1980 CriLR (GuJ) 419 : 21 GujLR 857 CDB). 

(17) “Wages" lndudes amount paid as com¬ 
pensation for Involuntary employment — 
Fixation of minimum Wages — Appropriate 
Government has right to fix guaranteed re¬ 
muneration for days on which employer Is 
unable to give work — Such remuneration 
is not of the nature of lay-off compensation. 
(1982) 61 FJR 341 (Kant). 

(18) Minimum Wages (M. P.) Rules (1958X 
Rr. 25, 27 — M. P. Shops & Establishments 
Act (25 of 1958), Ss. 21, 55 — No repugnancy 
between provisions of Minimum Wages Act 
and Rules on one hand and M. P. Shops & 
Establishments Act on the other — Applica¬ 
bility of provisions of R- 27 to theatres — 
Not overriden by provisions of M. P. Shops 
& Establishments Act, R. 27 imposes Identical 
rate of overtime wages as provided in Sec¬ 
tion 55 of the Shops and Establishments Act 
1978 LabIC 1754 : 38 FacLR 223 (DB)CMPX 

(19) Rajasthan Minimum Wages Rules, 1969, 
Rule 24-A — Overtime Wages claimed by 
fire Brigade Employees — Such employees 
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Latxnir esp^aJIy authorised by the State Government in this behalf." -Maha. Ad 
IU of 1963, section 4 [14-1-1963]. ° 

» 0v f rth ^ e '~ (1) “ employee, whose minimum rate of waves 

UDder £“ Act b u ? e hour ’ by the day or b y such a longer 
P®™? JS prescnbedl works on any day in excess of the number 

hours instituting a normal working day, the employer shall pay him for 

°*L f °A° f 811 b®® 50 worked ® excess at the overtime rate 
fixed under this Act or under any law of the appropriate Government for 
the time being in force, whichever is higher. 

M preJuC H ce *** operation of the provisions of 

[section 59 of the Factories Act, 1948] in any case where those provision* 
are applicable. 

[a] Substituted for “section 47 of the Factories Act, 1934“, by the Minimu m Wages 
(Amendment) Act, 1954 (XXVI of 1954), section 4 [20-5-1954], 


Section 13 (eontd.) | 

getting hard duty allowance — Such em¬ 
ployees were entitled to overtime wages 
1983 RajLR 416. 

Section 14 

(1) This section read with Rule 26 of the 
Rules framed by the Madras Government 
under Section 13 makes it plain that it is not 
Illegal to require an employee to work over¬ 
time on payment of extra wages. (1959) 1 Lab 
LJ 380(389)(Mad). 

(2) There is nothing in the Bombay Village 
Panchayats Act relating to the question of 
overtime wages. This subject is exclusively 
covered by the Minimum Wages Act ILR 
(1973) Bom 791 (793) (DB). 

(3) The Minimum Wages Act does not 
make any provision for the ma ximum hours 
of working overtime which an employee can 
be required to do within a calendar year and 
no such power has been conferred upon the 
State Government. ILR (1980) 1 All 98(105) 
(DB). 

(4) Factory declared an establishment under 

Bihar Shops and Establishments Act — Over¬ 
time payment to workmen — That Act has 
no relevance in deciding question of payment 
Of overtime. A 1969 SC 306(311, 312) : 1969 

LabIC 467. 

(5) M. P Minimum Wages Rules (1951) 
R. 25 — Words “double the ordinary rate of 
wages" in R. 25 ( 1 ) (b) do not mean double 
the rate of minimum wages fixed under the 
Act. The word “ordinary* reflects the ac¬ 
tuality rather than the workers’ m i nim u m en¬ 
titlement under the Act. A 1972 SC 1721 : 
1972 LabIC 894 (1967 MahU 145, Reversed; 
A 1963 Bom 54, A 1965 Mys 317 and 1957 
Mad 69, Overruled.) 

(6) Section 14 as well as Rule 26 of the 
Minimum Wages (Central) Rules, 1950, con¬ 
template overtime work, and provide wages 
for such overtime work. Rule 5 of the Rail¬ 
way Servants (Hours of Employment) Rules, 
1951, provides that a railway servant, whose 
employment is continuous, shall not be em¬ 
ployed for more than 54 hours a week on tne 
average in any month If an employee works 
for more than 48 hours a week (but not more 
than 54 hours), he would be entitled to over¬ 
time wages as prescribed by Rule 25. A 1«*>3 
Bom 54(57) s (1962) 2 LabLl 655 (DB). 


(7) Minimum Wages (Central) Rules (1950), 
Rules 24 and 25 — Scope and interpretation 
— Dock workers of Bombay Port Trust — 
Twelve hours shift — Eight hours normal 
duty with two hours variable recess and 2 
hours overtime — Eight hours duty can be 
spread with intervals of rest to 9, 10, 11 or 
12 horns by the employer — For hours of 
rest overtime not payable, but those hours 
must be specified — Overtime payable only 
when workman works in excess of number 
of hours constituting a normal working day. 
A 1966 SC 1201(1205). 


(8) Payment made to an employee for over¬ 
time work —- Does fall under S 2 (22) of 
Employees’ State Insurance Act, 1948 so as to 
attract 'special contribution’ by the employer. 
1974 LabIC 328 : 1973 MahLJ 1037 (DB) 
(Bom). 

(9) Minimum Wages and hours of work 
fixed — Do not apply to Intermittent em¬ 
ployees — Chowkldars employed by local 
authorities declared to be intermittent em¬ 
ployees cannot claim overtime wages. (1983) 
62 FJR 367(370) (Delhi). 

(10) Payment of overtime work is an im¬ 
plied term of the contract of employment 
and as such is covered by first part of the 
definition of the term ’Wages’ as given in 
S 2 (22). 1979 LabIC 527 : 1978 Serv LC 81 
(DB) (Delhi). 

(11) No repugnancy between provisions of 
Minimum Wages Act and Rules on one hand 
and M. P. Shops & Establishments Act on the 
other — Applicability of provisions of R. 27 
to theatres — Not overriden by provisions of 
M. P Shops and Establishments Act 1978 
LabIC 1754 i 38 FacLR 223 (DB)(MP). 


(12) Hours of work reduced from 8 home 
i day to 7 horn as a result of settlement be- 
ween Management and Ministerial staff ■— 
ield, benefit under the settlement attracted 
jroviso to Section 37 of the Motor Transport 
Workers Act (1961) so that 8 horns stiP^ 
id in Section 13 got supplanted by 7 hours 
tor purposes of evolving 

ng overtime Wages under S. 14. 1983 LabIC 
276(280, 282) : 1982 KerLT 545. 

(13) Overtime Wages claimed by Eire Bri¬ 
gade Employees — Such employees gett ing 
hard duty allowance — Held such 

entitled to overtime wages and Aujhorityhas 
jurisdiction to determine such wages—Hard 
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STATE AMENDMENT 

Madhya Pradesh; 

In its application to the State of Madhya Pradesh in section 14, after sub-section 
OX insert the following.— 

"(1A) The State Government may, by notification, fix the limit for overtime 
work in any scheduled employment subject to such conditions and restric¬ 
tions as may be specified in the notification.’’—M. P. Act XXIII of 1961, 
section 7 [23-6-1961]. 

15. Wages of worker who works for leas than normal working day.— If 

an employee whose minimum rate of wages has been fixed under this Act 
by the day works on any day on which he was employed for a period less 
than the requisite number of hours constituting a normal working day, he 
shall, save as otherwise hereinafter provided, be entitled to receive wages in 
respect of work done by him on that day as if he had worked for a full nor¬ 
mal working day: 

Provided, however, that he shall not be entitled to receive wages for a 
full normal working day— 

(i) in any case where his failure to work is caused by his unwillingness to 
work and not by the omission of the employer to provide him with 
work, and 

(ii) in such other cases and circumstances as may be prescribed. 

16. Wages for two or more classes of work.— Where an employee does 
two or more classes of work to each of which a different minimum rate of 
wages is applicable, the employer shall pay to such employee in respect of 
the time respectively occupied in each such class of work, wages at not less 
than the minimum rate in force in respect of each such class. 

STATE AMENDMENT 

Madhya Pradesh; 

In its application to the State of Madhya Pradesh in section 16, for the words “in 
respect of the time respectively occupied in each such class of work, wages at not 
less than the minimum rate in respect of each such class" substitute the words "wages 
at the highest of the rates prescribed for such class".—MP. Act XXIII of 1961, sec¬ 
tion 8 [23-15-1961 ]. 

17. Minimum time rate wages for piece work.— Where ,an employee is 
employed on piece work for which minimum time rate and not a minimum 


Section 14 (contd.) I 

duty allowance could not be said to be pay¬ 
ment of overtime wages. 1983 RajLR 418. 

(14) Rule 27 of Minimum Wages (Madhya 
Pradesh) Rules (1958) is not in excess of rule 
making power of Government conferred by 
Section 30 of the Act — By taking into ac¬ 
count the weekly load of work in fixing the 
“Urs of work for a normal working day the 
Government has carried out the purpose of 
me Act. 1978 LablC 1754 : (1979) 1 LabLN 
198 (DB) (MP). 

(16) Work on rest days — Appellant earned 
betw een $ 240 a month to $ 350 which 
Drought him within the ambit of S. 60 of the 
(Malayan) Employment Ordinance 1960 entitl¬ 
ing him to claim wages on rest days (1979)1 
«myan U 268, 

Section u 

, (1 ) Notification dated nth March, 1962 
■“bed, by. Governor of Assam — 'Ordinary 
raakUled labour* — It means usual, not ex- 
cephonal — Sub-normal workers of the tea 
JRbtea commonly known as 'lettera chaliens’ 
<re not ordinary unskilled labourers* — Not 


entitled to full minimum wages without per¬ 
formance of a normal day’s task or without 
working the prescribed number of hours. A 
1968 SC 271(279) : (1967) 2 LabU 872 :1968 
LablC 224. 

( 2 ) The order for costs is a matter or dis¬ 
cretion of Authority and the discretion has 
to be exercised in a Judicial manner. It will 
be reasonable to Bay that where a single ap¬ 
plication is to be heard in respect of one 
workman, the costs will normally be more 
than where a single application of several 
workmen has to be heard. It will also be so 
where, instead of a single application being 
heard, several applications are heard together, 
the obvious reason being that common ques¬ 
tions of fact and law which may arise re¬ 
quire only one argument. 1970 LablC 315 
(323) : 18 FacLR 358 (DB)(Bom). 

(3) Mi n i mu m Wages — Fixation of — Ap¬ 
propriate Government, held, has right to fix 
guaranteed remuneration for days on which 
the employer is not able to give work — 
Such remuneration, is not in the nature ol 
lay-off compensation. (1982) 61 FJR 341 I 
(1088) 1 LabU 201 (Kant). 
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piece rate has been fixed under this Act, the employer shall pay to such 
employee wages &t not less than the minimum time rate. 

18. Maintenance of registers and records.— (1) Every employer shall 
maintain such registers and records giving such particulars of employees em¬ 
ployed by him, the work performed by them, the wages paid to them, the 
receipts given by them and such other particulars and in such form as mav 
be prescribed. J 

E . very €m P , °y er keep exhibited, in such manner as may be pre¬ 
scribed, in the factory, workshop or place where the employees in the schedul¬ 
ed employment may be employed, or in the case of out-workers, in such fac¬ 
tory. workshop or place as may be used for giving out-work to them, notices 
in the prescribed form containing prescribed particulars. 

(3) The appropriate Government may, by rules made under this Act, pro¬ 
vide for the issue of wage books or wage slips to employees employed in any 
scheduled employment in respect of which minimum rates of wages have been 
fixed and prescribe the manner in which entries shall be made and £Uthentir 
cated in such wage books or wage slips by the employer or his agent. 

STATE AMENDMENT 

Bihar 

Section does not apply to any Local Authority in the State of Bihar.— Bihar Gat, 
12-5-1973, Ext. p. 2 (No. 572). 

Madhya Pradesh:— In its application to the State of Madhya Pradesh 

(1) In Section 18, after sub-section (3) insert the following.— 

“(4) Every employer shall in such scheduled employments as the State Govern¬ 
ment may, by notification, specify in this behalf, display a notice of period 
of work including overtime in respect of all or any of his employees in 
such ma n ner as may be prescribed*.—M. P. Act XX11I of 1961, section 9 
[23-6-1961]. 

(2) After section 18, insert the following new Section 18A, namely.— 

“18-A. The State Government may, by notification, appoint any person to be 
the Chief Inspector who shall exercise such powers and perform such 
duties throughout the State as may be prescribed."—M. P. Act XXIII of 
1961, section 10 [23-6-1961]. 

Section 18A as inserted by M. P. Act XI of 1959 is now renumbered as sec¬ 
tion 22CC by M. P, Act XXIII of 1961, section 21 (b). (23-6-1961). 

Maharashtra: 


In its application to the State of Maharashtra, in section 18, in sub-section^ (3), 
after the words “wage slips*, at both places where they occur, insert the words “and 
attendance cards*.— Maha. Act III of 1963, section 5 [14-1-1963]. 

Uttar Pradesh: 

Section does not apply to local authorities in U„ P. — See U. P. Gaz., 3-12-1960, 

Pt I, P. 6252. . ; TT O 

Section does not apply to employees employed in certain Employments in U. P.— 

See U. P. Govt. Gaz., 17-3-1983, Pt 4 (Kha). Ext, P- 2, 


Section 18 

(1) An employer who employs for reward 
or wages out-workers to prepare goods at 
their on residence to supply them to him 
must comply with the requirements or Sec¬ 
tion 18 and the rules made thereunder. A 
1960 MadhPra 181(183) : 1960 CriLJ 915. 

(2) Claim for overtime wages — Employee 
must prove his case by evidence — Failure 
of employer to maintain documents and re- 
cords — Adverse Inference though can be 
drawn against employer burden of proving 
that employee has not worked ove ™™® , 
not on him. A 1965 Mys 317(318) : (1985) 2 
LabLJ 28 (DB) (Overruled on another 
point in A 1972 SC 1721). 


[See also 1981 LabIC (NOO 62 : I960 
WLN 430 (Raj). (Abstract doctrine of burden 
of proof cannot be applied.)! 

Section 18-A (M. PJ 

(1) A notification making S. 18-A as in¬ 
serted by Mi nimum Wages (Madhya Pradesh 
Amendment) Act, 1959. applicable to em¬ 
ployment In any tobacco (Including bl<U 
making manufactory) was published by tne 
M. P. State Government in the Gwette oi 
21st August. 1959. The result of *hU noti¬ 
fication is that the new S18-A and th 
amended definition of the word employer 
in S- 2 (e) apply to bkfi making manu¬ 
factory after 21st August 1959 and not be¬ 
fore A 1961 MadhPra 182(190) : 1961 MPLJ 

302 (DB). 
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19. Inspectors.— (1) The appropriate Government may, by notification in 
the Official Gazette, appoint such persons as it thinks fit to be Inspectors for 
the purposes of this Act, and define the local limits within which they shall 
exercise their functions. 

(2) Subject to any rules made in this behalf, an Inspector may, within the 
local limits for which he is appointed— 

(a) enter, at all reasonable hours, with such assistants (if any), being per¬ 

sons in the service of the ^Government] or any local or other public 
authority, as he thinks fit, any premises or place where employees are 
employed or work is given out to out-workers in any scheduled em¬ 
ployment in respect of which minimum rates of wages have been fix¬ 
ed under this Act, for the purpose of examining any register, record of 
wages or notices required to be kept or exhibited by or under this Act 
or rules made thereunder, and require the production thereof for inspec¬ 
tion; 

(b) examine any person whom he finds in any such premises or place and 
who, he has reasonable cause to believe, is an employee employed there¬ 
in or an employee to whom work is given out therein; 

(c) require any person giving out-work and any out-workers, to give any 
information, which is in his power to give, with respect to the names 
and addresses of the persons to, for and from whom the work is given 
out or received, and with respect to the payments to be made for the 
work; 

b l (d) seize or take copies of such register, record of wages or notices or por¬ 
tions thereof as he may consider relevant in respect of an offence under 
this Act which he has reason to believe has been committed by an em¬ 
ployer; and] 

(e) exercise such other powers as may be prescribed. 

(3) Every Inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 

'((4) Any person required to produce any document or thing or to give any 
information by an Inspector under sub-section (2) shall be deemed to be legally 

bound to do so within the meaning of section 175 and section 176 of the Indian 
Penal Code. ] 

[a] Substituted for ’Crown' by A.L.O., 1950. 

[b] Substituted for clause (d) by the Minimum Wages (Amendment) Act, 1957 
(XXX of 1957), section 11 (17-9-1957). 

[c] Inserted, Ibid, 

w STATE AMENDMENT ) 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh 

(1) In section 19, in sub-section (1), for the words “and define the local limits 
within which they shall exercise their functions” substitute the words “specify the 
areas within which they shall exercise their respective jurisdiction”; 


. Section 19 

ViJ Revenue Officers appointed as ins 
Pecrors — They are under administrative 
of Commissioner and Collector — 
S M J?£ ve n ° power to give relief under 

have large powers of 
«P«vteion and control under S. 19 A 1968 

ftwSi 2 * 4 ) : 1967 SCD 1172. 

cruahi?S e i ratl f < ? n °* 8, one-breaking and stone- 
£u*hlng to hem 8 of Schedule Part I - Ap- 

KSl ~ When operation is 

jfejESJ? 18 jurisdiction Of Central 

~ 'Mine' includes a quarry — 

ttjf^Stat^rSf 6 ^ 0 ” *5 not in a quarry. It is 

whlch will have the 

Si (A 1 ?^! V M8 J c » 189 ft9 *> ! 1968 CriU 

* ^ Bom 87, Reversed.) 


(3) Inspector appointed under is well with¬ 
in his power to protect interest of employees 
by moving the authority under S 20 (2) for 
an order under S. 20 (3). A 1988 Pat 90(94) : 
1968 LabIC 338 (DB). 

(4) Appointment of Inspector for whole of 
the State of U. P. — Permissible — Words 
“local limits” in S. 19 (1) do not exclude ap¬ 
pointment of Inspector for whole State. 1979 
Lab IC 859 : (1979) 1 LabLN 363(DB)(AU). 

(5) Application for determination of claim 
— Plea that Inspector filing application not 
validly appointed — Not maintainable when 
it is not shown that any substantial injury or 
failure of justice as contemplated by Os (b) 

< c > ofArt. 226 (1) has resulted thereby. 
1979 LabIC 659 • 38 FacLR 190 (DB)(AU), 
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(2) In sub-section (2). 

XsZ US jScT* ** WMCh he “ 8P ~ —— «• word. 

(b) in clause (a), after the words "other public authority”, insert the words "or 

rtoJe^d rePre8enUng ^ emPl ° yere ° r “ represXg ^ Z 

(3) after clause (e), insert the foUowing Explanation.— 

r W J^ XP,aaatl T' _ F° T J the purpose of daus e (a), the expressions “a person re- 
S^ g toT^. yer c “ a f f rS ° n f presen,in S employees" shall have thT^aning 
pEEm] expressions section 9"- M. P. Act xxm Of 1961, section n 


the Offirial ,a rw^ (1) ^ *P? ropri ® te Government may, by notification in 
the Official Gazette, appoint a [any Commissioner for Workmen’s Compensa- 

SmmiZp ° f tbe Central Government exercising functions as a Labour 
Commissioner for any region, or any officer of the State Government not be- 

£ a C ° mnuss,oper or ^y] other officer with experience 

J . d ? of ® C ™ I .j 3o " rt or as a stipendiary Magistrate to be the Auth- 
to . near and decide for any specified area all claims arising out of pay¬ 
ment of less than the minimum rates of wages b [or in respect of the payment 
of remuneration for d,ays of rest or for work done on such days under clause 
(b) or clause (c) of sub-section (1) of section 13 or of wages at the overtime 
rate under section 14,] to employees employed or paid in that area. 


8n emp,oyee has “y cIaim of the nature referred to in sub¬ 
section (1)J, the employee himself, or any legal practitioner or any official of a 
registered trade umon authorized in writing to act on his behalf, or any Ins- 
pector, or any person acting with the permission of the Authority appointed 
under sub-section (1), may apply to such Authority for a direction under sub¬ 
section (3): 


SECTION 20 — SYNOPSIS 

!• Sub-section ( 1 ) — Appointment of 
authority. 

2. Sub-section (2) — Who can apply. 

3, Sub-section ( 2 ) — Limitation for ap* 

plication. 

4* Sub-section (3) — Enquiry. 

5 # Sub-section (4) — Imposition of penalty. 

6 . Sub-section (6) — Order shall be final. 

QL Sub-section (1) — Appointment of 

authority. 

(1) The section does not provide the machi¬ 
nery for recovery of arrears of wages in¬ 
dependently of any dispute arising from con¬ 
troversy as regards the minimum wage pay¬ 
able. Proceedings under this section can be 
commenced where a dispute exists as re¬ 
gards the rate of wages payable. A 1900 All 
541(543) : 1900 CriLJ 1173 •• 1980 PatLJR 
264(273) : ILK (1979) 58 Pat 948 (DB), 
(Jurisdiction of authority under — Scope.) 

(2) Section 20 (1) of the Minimum Wages 
Act does not cover all the claims in respect 
of minimum wages. It covers only cases 
where there is a dispute as to the rate at 
which minimum wages are to be paid. But 
where the dispute is not about the rate but 
the question of wages to which a workman 
is entitled it would not be a matter falling 
under S. 20 (1) of the Minimum Wages Act 
and consequently a petition under S .33-C (2) 
of the Industrial Disputes Act claiming 
minimum bonus under S. 10 of the Payment 
of Bonus Act would be entertainable. A 1979 


AndhPra 182(204) : 1979 LabIC (NOC) 87 
(FB). ((1979) 1 APLJ 145, OverruledJ 

(3) Where the dispute does not relate to 
the rate of wages but is for the balance of the 
amount payable to the employee In accor¬ 
dance with the rate applicable, the case is 
not covered by S 20 of the Act. 1978 LabIC 
1376(1378) : 1978 MPLJ 595 (DB). 

(4) The claim can be only of the difference 
between the wages actually paid and wages 
payable under the Act. The authority under 
the section can order payment of only such 
difference or excess. A case of total denial 
of wages or a case where no part of the 
wages is paid cannot obviously fall under 
S 20. (1983) 46 FacLR 135(141)(Ker). 

(5) If the grievance of an employee la 
that he has not been paid certain amount of 
wages to which he Is entitled in accordance 
with the rate already determined which la 
not. disputed by the employer then the re¬ 
medy of such an employee is to make an 
application before the authority appointed 
under S. 15 of the Payment of Wages Art 
and not under the Minimum Wages Art. ILR 
(1980) 59 Pat 1150(1154). 

(6) Claim "In respect of wages not paid 
within time prescribed under S. 12 (1)” — 
Claim for recovery of wages Is also covered 
by S. 20 (1) — It is not necessary that claim 
should be In respect of minimum wages 
only 1980 LabIC 07(98) : (1979) 2 LabLJ 336. 
(DB)(Bom). (Case under Maharashtra Amend¬ 
ment.) 

(7) Where the claim Is that the 
employee was paid at a rate lower 
rate fixed under the Art. the case i 


applicant 
than the 
s covered 
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Provided that every such application shall be presented within six months 
from the date on which the minimum wages d lor other amount] became pay¬ 
able; 

Provided further that any application may be .admitted after the said 
period of six months when the applicant satisfies the Authority that he had 
sufficient cause for not making the application within such period. 

e [ (3) When any .application under sub-section (2) is entertained, the Auth¬ 
ority shall hear the applicant and the employer, or give them an opportunity of 
being heard, and after such further inquiry, if any, as it may consider neces¬ 
sary, may, without prejudice to .any other penalty to which the employer 
may be liable under this Act, direct— 

(i) in the case of a claim arising out of payment of less than the minimum 
rates of wages, the payment to the employee of the amount by which 
the minimum wages payable to him exceed the amount actually paid, 
together with the payment of such compensation as the Authority may 
think fit, not exceeding ten times the amount of such excess; 

(ii) in any other case, the payment of the amount due to the employee, to¬ 
gether with the payment of such compensation as the Authority may 
think fit, not exceeding ten rupees, 

and the Authority m,ay direct payment of such compensation in cases where 
the excess or the amount due is paid by the employer to the employee before 
the disposal of the application.] 

(4) If the Authority hearing any application under this section is satisfied 
that it was either malicious or vexatious, it may direct that a penalty not ex¬ 
ceeding fifty rupees be paid to the employer by the person presenting the ap¬ 
plication. 

(5) Any amount directed to be paid under this section may be recovered— 

(a) if the Authority is a Magistrate, by the Authority as if it were a fine 
imposed by the Authority as a Magistrate, or 

(b) if the Authority is not a Magistrate, by any Magistrate to whom the Au¬ 
thority m,akes application in this behalf, as if it were a fine imposed by 
such Magistrate. 


Section 20 — Note 1 (contd.) 

5. 20 (2) and In such cases the jurisdlc- 
°f the authority under S. 20 (2) of the 
Act is not ousted by S. 15 of the Payment of 
wages Act. 1980 PatLJR 264(270) : ILR (1979) 
50 Pat 948 (DB). 

JPJbe term wages includes remuneration 
Which would. If the terms of the contract of 
employment express or implied were fulflll- 
«*, be payable to a person employed in res- 

(55)(Kant) ‘“P 10 * 1116111 - < l982 l 81 FJR 341 

(0) Bombay Government Notification No. 
MWA 1557-J dated 11-6 1958 fixing revised 
rates of wages of workers and 
wso laying down manner in which employer 
mould pay for discarded bldis — Not valid 
r, Purports to ignore the provisions of 
21 and set up a machinery to 
“W disputes — The dispute must 
_ Vindication by the authority 
^ under S 20. A 1962 SC 486(495, 
£» 2 LabLJ 68S - tH-R (1659) B 

ws * wdy reversed.) 




Ji°> Th« High Court cannot, at the instant* 
Art oJi» 5° ncem exercise its powers undei 
01 the Constitution to issue a wri' 
S citing upon the Government 

^- enl0Tce the provisions of the Act to 


starting a prosecution against a concern 
which is not paying the minimum wages. 
The rival concern cannot maintain the peti¬ 
tion under that Article on the ground that 
the enforcement of the provisions of the Act 
against it amounts to a denial of equality 
before law in violation of Art. 14 and of the 
right of free occupation and trade under 
Artcle 19 ( 1 ) (g) of the Constitution. A 1955 
Nag 33(35) : 1955 CrlLJ 262 (DB). 

(11) Appointment of the authority under 
S. 20 need not be by name. It may be by 
office. The words 'other officer with experi¬ 
ence as a judge of a Civil Court in S. 20 only 
mean that the officer should be working or 
should have worked as a presiding judge ol 
a Civil Court A 1959 Tripura 16(18). 

[See ILR (1974) 1 Cal 292(300). (Appoint¬ 
ment of Authority under S. 20 (I) made by 
office was held lawful.)] 

(12) Appointment as Authority under Sec¬ 
tion 20 (1) — Pre-requisites for — Appointee, 
already appointed Commissioner for Work¬ 
men’s Compensation — It is not necessary 
that he should besides, either be a Labour 
Commissioner under State Government or 
exercising functions of Labour Commis¬ 
sioner, If he is an officer under Central Govt 
1979 LabIC 1112(1118) : 39 FacLR 11 (DB) 
(All). 


"A” In the citations stands for AIR 


l 
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(6) Every direction of the Authority under this section shall be fin»i 

(7) Every Authority appointed under sub-section (1) shall have all the 
powers of a Civil Court under the Code of Civil Procedure, 1908, for the pur¬ 
pose of taking evidence and of enforcing the attendance of witnesses and com¬ 
pelling the production of documents, and every such Authority shall be deem¬ 
ed to be a Civil Court for all the purposes of Section 195 and Chapter XXXV 
of the Code of Criminal Procedure, 1898. 

[a] Substituted for the words “any Commissiooer for Workmen’s Compensation or", 

by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), section 12 
[17-9-1957]. 

[b] Inserted, ibid. 

[c] Substituted for the words “Where an employee Is paid less than the mininwm 
rates of wages fixed for his class of work under this Act" ihld. 

Td] Inserted, ibid, ’ 

[e] Substituted for subjection (3), Ibid. 

STATE AMENDMENTS 

Karnataka: 

In its application to the State of Karnataka, in section 20, in sub-section (1), for 
the words “Stipendiary Magistrate" Substitute the words "Judicial Magistrate” — 
Mys. Act Xm of 1965. section 66 and Sch. (1-10-1965). 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh, in section 20, substitute sub¬ 
section ( 1 ) as under:— 

“(1) The appropriate Government may, by notification in the Official Gazette, 
appoint any Co mmis sioner for Workmen’s Compensation or any Officer of 
the Central Government exercising functions as a Labour Commissioner of 


Section 20 — Note 1 (contd.) 

(13) In view of S. 5 of the Criminal P. G 
it cannot be said that the Magistrate referred 
under S. 20 (1) must be read to mean a 
Judicial Magistrate. The authority which is 
constituted by the appropriate Government 
In exercise of power conferred on it by Sec¬ 
tion 20 (1) is a creature of this special Act, 
on whom the power has been vested in ac¬ 
cordance with the provisions of that Act. 
Executive Magistrate also can be appointed 
to be an authority to hear and decide cases. 
1979 BBCJ 213(216) : ILR (1979) 58 Pat 207 
(DB). 

(14) Disputes connected with payment of 
minimum wages or as to method of calculat¬ 
ing minimum wages can be referred to the 
Industrial Tribunal under the Industrial Dis¬ 
putes Act (1947). A 1965 Cal 229(232) : (1965 
66) 27 FJR 433 

(15) Application before the authority tinder 
8. 20 for difference between minimum wages 
and wages paid, dismissed for default — 
Application under S 33 (c) (2) of Industrial 
Disputes Act (1947) for the same relief not 
barred. (1968) 2 LabLJ 353(383) : 1968 Mah 
LJ 10 (DB). 

(16) Claim for money by employees — 
Labour Court Is entitled to determine such 
claims notwithstanding that such claims can 
be decided under Minimum Wages Act — 
Provisions of Minimum Wages Act do not ex¬ 
clude Jurisdiction of Industrial Tribunal. A 
1968 Mvs 150(1541 : 1968 LabIC 797 : (1967) 
2 MysLJ 420 (DB). 

[8ee also A 1967 PunJ 369(371 to 373) l 
(1967) 1 LabLJ 569)(DB).l 

(17) A claim under S. 20 of the Act In res¬ 
pect of pavment of minimum wages wnetner 
barred or not can also be tackled under Sec- 
33-0 (2) of the Industrial Disputes Act. The 


Minimum Wages Act is not a self contained 
code incorporating all the provisions relating 
to payment of wages. The Act does not dis¬ 
close any intention that proceedings for 
payment of minimum wages shall be exclu¬ 
sive preserve of the authority under S. 20 
of the Act. 1983 LabIC 270(274 & 275) : 1982 
KerLT 923. 

fSee (1981) 43 FacLR 133(138)(Bom). (Claim 
not arising under S. 20 of the Minimum 
Wages Act. Application under S. 33-C (2) was 
held maintainable.)] 

(18) Claim for overtime wages under R. 27 

M. P. Minimum Wages Rules (1951) — 

Claim can be entertained by authority under 
Minimum Wages Act and not by one under 
Payment of Wages Act of 1936. A 1968 Madh 
Pra 10(10, 11) : 1968 LabIC 30 : 1967 MPD 
442 (DB). 

(19) The authority appointed by the Gov- 

emment has to decide whether the employee 
is or is not entitled to any payment under 
the notification issued by the Government 
under S. 5 which has fixed the minimum 
wages This power, therefore, implies power 
to determine whether a particular employee 
falls within the category of the employment 
falls rates have been fixed under the noti¬ 
fication and tills power cannot be taken 
away by the State Government A MW 
Assam 12(14)(DB) •• A I960 Assam 97(99) 
(DB). . 

(20) The Authority under the Act whose 
Jurisdiction though limited being exclusive 
must be empowered under the Act alone m 
adjudicating a claim, to decide all necessa'-y 
Questions, the crucial of whic* is the nature 
of relationship between the claimant and the 
person claimed against Thus 1he 
jurisdiction to determine ttnt relatior^iip, 

A 1970 Bom 380(385) : 197D LabIC 1368 I 
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any region or any officer of the State Government not below the rank of 
Labour Commissioner or any other officer with experience as a Judge of a 
Civil Court or as a Stipendiary Magistrate or any Revenue Officer not be¬ 
low the rank of Nalb-Tahasildar to be the Authority to hear and decide for 
any specified area all claims arising out of payment of less than minimum 
rates of wages or in respect of the payment of remuneration for days of 
rest or for work done on such days under clause (b) or clause (c) of sub¬ 
section (1) of section 13 of wages at the overtime rate under section 14, 
to employees employed or paid In that area”. —M. P. Act 36 of 1978, S. 3 
(16-7-1978). 

(2) In section 20, in the provisos to sub-section (2), for the words “six 
months", at both places they occur, substitute the words “one year”; «nd 

(3) to sub-section (4), add the following proviso.— 

“Provided that nothing in this sub-section shall apply to any application filed by 
an Inspector under sub-section (2).”—M. P, Act XXIII of 1961, section 12 (23-6-1961). 
Maharashtra; 

In its application to the State of Maharashtra: 

(1) In section 20, in sub-section ( 1 ), after the words “payment of less than the 
minimum rates of wages" insert the words, brackets and figures “or in respect of 
wages not paid within the time prescribed under sub-section (1) of section 12”.— 
Maha. Act III of 1963, section 8 (14-1-1983). 


Section 20 — Note 1 (contd.) 

(1969) 1 LabLJ 21 *• 1980 PatLJR (275) : ILR 
11979) 68 Pat 948 (DB). 

(20A) Authority under the Act being a 
person competent u/s. 19 can suo motu follow 
the procedure prescribed u/s. 20 1984 LabIC 
(NOC) 10 (Kant)) 


(21) An authority appointed to hear and 
decide the claim under S. 20 of the Minim um 
Wages Act has jurisdiction 10 determine the 
class to which the employee belongs A 1960 
Assam 123(126) •• 1970 LabIC 481 (DB)(Ker). 

(21A) The authority acting under S. 20 can 
investigate and test whether a particular em- 
JW,* employment falls Into the category 
of Skilled or unskilled or semi-skilled for pur- 
poses of enforcing the provisions of the Act 
1984 LabIC (NOC) 10 (Kant). 


(22) Section 20 as amended In 1957 aut 
orises the Authority to hear and decide i 
galnis arising out of payment of less th 
me minimum rates of wages or in rest* 

“J® payment of the remuneration for ds 

S 1 rwi? r n!? r v ', ork done on aavs und 
5LA 3 w tt>) and (c) or of wages at the ovi 

Z. ra e r u " d t e , r S. 14. A 1965 Mys 317(319; 
11965) 2 LabLJ 26 (DB). 

(23) CV»lt r for remuneration for days 
■SvrtnSS 1 * amendment o* 1957 — Author! 

. Under S 20 (1) 15 com Petent 

, when °° date covered 
as also the date when petit! 
was nied the amendment had not come i 
“me. A 1983 Pat 181(184, 185) t 1963 


tU^L^ e Jln^1^ r J con ? tItuted mider S 
entitled to decide all questions 

*2“ and q wWA a: 
- Act ' but not matters such 

of So 

under ™ e S“ke of exercising imp] 


powers the Authority cannot be permitted 
to assume jurisdiction of other Tribunal 
1970 LabIC 315(318) : 71 BomLR 292 (DB). * 

(25) Overtime work done in excess of 
hours prescribed — Claim for such work 
cannot be sustained. A 1968 MadhPra 10(12): 
1968 LabIC 30 : 1967 MPLJ 442 


( 26 ) Application for computation of bene- 
flt for overtime and work done on weekly 
off days at certain rates — Rates pleaded In 
application not disputed — Section cannot 
be invoked A ,1969^SC 1335(1341) : 1069 Lab 
IC 1538 : (1970) i SCJ 1 . (Overruled on another 
point in A 1977 SC 282.) 


'V«iS5,,E! es 5 rll,ed ws* made a co 
«“ of .eligibility for minimum wages — 
Author!^ has no power to decide the manner 
in which test should be held - Authority 
allowing minimum wages of category not 
claimed by petitioner — Order based on evi- 
r ? la,i . n i to relevant Period — Order 
' (1Mn 2 ubIJ 4 <*• » 




Ho ; payment of remuneration for i 

day of rest would be wages As such a pay 

SSs'SSftart '^muneratlon and therefor 
even In S. 20 ( 1 ) as it originally stoo< 

a dL t ^f ame , ndmen , t J of 1957 - a PawnentfS 
S 20 m wlthln ,he scope o 

(I960) A 1961 Mad 79) 

SfeHS* S' -a 

(30) Payment of less than minimum ware 
° f maximum penalty — Rlgt 
court in exercise of writ jurisdiction c£ 
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(2) In section 20, to sub-section (IX add the following proviso— 

“, P T Vlded i J ! hat State Gov * nan * nt may, by notification in the Official Gazette 
SL “f Devel ° pment 0fflcer . Tahsildar, Additional Tahsildar 0 ? Na5£ 

to ** Authority to hear and decide for any area specified in the notil 

“ .S ' mPl ° y “ S ' mPlWed ” Pa ‘ d *” * agriculture 

mP n^!i n,ti . 0 r I° r toe pUrpOSes of *W» P rovls o, the expression “Block Develop- 
P fl nl« “c r A 6 “ eaniDg assigned to it in the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, 1061.”—Maha. Act 25 of 1976, section 2 (1-2-1977). 

(2) For the words ’Stipendiary Magistrate’ In sub-section (1), substitute the 
Md’ < XCVi? i of 1 l^ giStrate ‘ , ’“ BOin ‘ ^ 7111 ^ 19M * SCCtl0n 2 and St*- [10-2-1954] 


Mysore: 

In section 20, in sub-section (1), for the words “stipendiary Magistrate" substitute 
the words "Judicial Magistrate” —Mys. Act XIII of 1965, section 66 and Sch. (1-10- 
1965). 

Rajasthan: 

In its application to the State of Rajasthan, in section 20, in sub-section ( 1 ), after 
expression “Labour Commissioner", insert the expression “or a Vikas Adhikari ap¬ 
pointed under the Rajasthan Panchayat Samitis and Zila Parishads Act, 1959 (Rajas¬ 
than Act 37 of 1959)".—Rajasthan Act 11 of 1976, section 3. 


Section 20 — Note 1 (contd.) 
examine whether Authority under the Act 
exercised discretion judicially or arbitrarily. 
1979 LabIC 659(663) : 38 FacLR 190(DB) 
(All). 


2. Sub-section (2) — Who can apply. 

(1) Even an ex-employee or a dismissed 
employee is competent to file an application 
claiming relief under S 20 of the Act. (1962) 
1 LabLJ 341 : 21 FJR 493 (Ker) •• 1975 Lab 
IC 1235(1238, 1239) ; 1975 BBCJ 426 (DB)(Pat) 
•• A 1961 Mad 310(311, 312) : (1961) 1 LabLJ 
283. 

TBut see (1982) 1 ServLR 26(26)(Punj). 

(1965 PLR (SN) 138, Foil.) •• (1959) 1 Mad 
LJ 213.1 

(2) Workers who are covered by the Pay¬ 
ment of Wages Act and to whom the Mini¬ 
mum Wages Act Is also extended are not de¬ 
prived of their remedy under the Payment 
of Wages Act A 1961 Bom 59(63, 64)(DB). 

(3) The essential pre-requisite for an ap¬ 
plication by any of the persons mentioned in 
the sub-section, other than the employee 
himself (an inspector in this case) is not 
merely the omission on the part of the em¬ 
ployer to pay but also the existence of a 
claim by the employee of the nature referr¬ 
ed in sub-section (1). ILR (1974) 1 Cal 292 

* 3 ?4)' Inspector appointed under S. 19 is well 
within his power to protect interest of em¬ 
ployees by moving the Authority under Sec¬ 
tion 20 (2) for an order under S. 20 (3) — 

As such, it is not necessary that there should 
be a claim made, either orally or in writing 
by the employees before the Labour Inspec¬ 
tor to entitle him to file an application under 
S. 20 (2). A 1968 Pat 90(94) ' 196 ® 

(DB) •• A 1958 Assam 39(40) : ILR (1956) 8 

Assam 145 (DB). 

(5) Application on behalf of the labourers 
by the legal practitioner duly authorised in 
writing by them need not be signed by ail 
of them. A 1059 Tripura 16(18). 


(6) Joint application — Death of some of 
applicants-employees (hiring pendency of 
proceedings — Application does not abate. 
1977 LabIC 127(135) : (1977) 2 LabLN 204 
(Gauhati). 

(7) Notice of application under S. 20 (2) 
not issued in prescribed form — Su*/Stance, 
however, disclossed to employer — Proceed¬ 
ings not invalid. A 1968 Pat 299(300) : 1968 
LabIC 1073. 


(8) Claim for overtime by several em¬ 
ployees — Petitioners must not only prove 
that each of them had worked overtime but 
must further prove the period of overtime 
— Fact that most of petitioners had worked 
overtime is not sufficient to hold th.it all 
had worked overtime. A l'J65 Mys 317(318, 
319) : (1965) 2 LabLJ 26 (DB). 


(9) Principle of constructive res judicata — 
Applicability — Application under S. 20 (2) 
claiming back wages on the basis of first 
Notification — Employer nor raising the plea 
>f bar of second notification in the first ins- 
ance — Case sent back by the High Court 
o decide all outstanding issues after revera¬ 
ng the decision of the authority in regard to 
he status of the claimants — Bar of second 
lotiflcation raised by employer — Held, plea 
lot barred by constructive res judicata. A 
1961 Assam 154(158)(DB). 

(10) An employee in his application under 
5 . 20 has only to ask for the payment of the 
Jifference. It is not necessary for him to 
nention any specific amount as constituting 
juch difference because it is for the auth- 
)rity to determine what that amount is. 
A 1959 Tripura 16(19). 

(11) Where the contractor who entered in- 
o contract with the Central Warehousing 
Corporation for construction of a 

pas found not to have complied with the 
provisions of the Minimum Wages Act, in 
the matter of payment of wages it was held 
hat the proper authority to 
igainst the contractor was the State Govern- 
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Section 20 — Note 2 (contd.) 
ment and not the Central Government on the 
ground that the corporation was established 
by the Central Government. (1981) 94 Mad 
LW 91(93) : (1981) 1 MadLJ 495. 

3. Sub-section (2) — Limitation for 
application. 

(1) The cause of action under the Act Is a 
continuous one*, but the claim can be allow- 
for a period of six months only next before 
the date of application. A 1960 Assam 22(24). 

(2) Limitation of six months for making 
an application under S. 20 (2) is not appljca- 
cable to an application u Is. 33 (c) (2) of In¬ 
dustrial Disputes Act 1947. (1966) 2 LabLJ 
353(362) : 1968 M ahT.T 10 (DB) •• 1978 Lab 
IC 1376(1378) : 1978 MPLJ 595 (DB). 

(See 1977 LabIC 410(414) : (1976) 2 Andh 
PraLI (HC) 294 (DB). (When the remedy 

under S. 20 of the Minimum Wages Act was 
barred by expiry of the statutory period, the 
applicant could resort to the remedy under 
S. 33-C (2) of the Industrial Disputes Act.)] 

(3) Fixation of minimum wages by noti¬ 
fication under S. 3 — Employer failing to re¬ 
cognise rights of employees accrued to them 
by virtue of notification — Dispute can be 
raised before Authority appointed under sec¬ 
tion 20 (1) only within six months from date 
Of notiflcation. A 1970 Raj 265(267, 288) : 
1970 LabIC 1498 (Raj). 

(4) The proper procedure In a case, where 
an application is filed beyond the period of 
six months mentioned in S. 20 of the Act, 
should be not to admit the application, but 
to keep it pending, and to merely issue a 
notice upon the other side to show cause why 

" e lay, if there was any good reason for 
it, should not be condoned It is only after 
the application is admitted that the employer 
anould be called upon to meet the case on 
merits. A 1958 Assam 1 (4) (DB). 

IB) A written application to the authority 
to condone the delay under the second pro- 

* / ub " sec tion (2) is not necessary. 
A 1955 Mad 569(571). 

(6) Power to condone delay — Authority 
has plenary power to condone delay — It is 
Tim«f > 2 troUe d by limitation prescribed by 
(S teU ?^ 0 > Art J or a suit. A 1969 MyB 202 
1293) . (1968) MysLJ 407 : 1969 LabIC 695. 

aJJJ Dte< ^ tlo J n °* Authority to condone 

"sufficient cause” should re- 
«*ve liberal construction — High Court 

leaf thSS 6 ! 10 interfere under Art. 227 un- 
18 grave miscarriage of justice. 
A 1968 SC 222(223. 224) : 19S8 libIC 20L 

adducing convincing evidence 
toshow that they were not inactive or neg- 
bu J were pursuing claim in question 
were sufficient causes for not 
application In time 1977 LabIC 127 
031) : (1977) 2 LabLN 204 (Oauh?S) 

_ *^ e ^act that the applicant was a Gov- 

nerfor^ TO* had other duties also to 

L*2i '£* *“““!*would be 


■ Il » •’ ■ 




period prescribed — Finding is Impervious 
to criticism in a petition under Art. 227 of 
Constitution. A 1969 Mys 202(203) : 1969 Lab 
IC 695 : (1968) 2 MysLJ 407 (DB). 

(11) Authority acting within his authority 
and in proper exercise of his discretion under 
second proviso to S. 20 (2) condoning delay 
in applying under S. 20. High Court refused 
to interfere in writ jurisdiction as only a 
disputed auestion of fact was involved. A 
1969 Bom 310 (314, 315). 

(12) Condonation of delay —■ "Sufficient 
cause" — Meaning — Employees pleading 
Ignorance of their rights due to failure ot 
management to comply with Rule 22 of 
Madras Rules under Act — By such failure 
employees are not kept in ignorance of their 
rights. 1970 LabIC 1461(1463 to 1465) (DB) 
(Mad). (A 1965 Mad 292, Affirmed.) 

<13) Sufficient cause for not preferring the 
proceeding within the prescribed time, for the 
whole of the period of the delay must be 
shown. Every day’s delay has to be explained 
The cause pleaded must be relevant. When 
the sufficiency of the cause is made out, the 
length of the delay may not count. Ignorance 
of rights and remedies conferred under the 
law must be bona fide. 1970 LabIC 1461(1463 
to 1465) ; (1970) 2 LabU 703 (DB)(Mad). 

rSee also A 1961 Mad 310(312). 1 

(14) Tribunal had no jurisdiction to excuse 
the delay in respect of a period beyond the 
period of limitation under the Indian Limita¬ 
tion Act. A 1965 Mad 292(294 to 297) : (1964) 
1 LabLJ 709. 

(15) Application under section prima facie 
time-barred — One composite order condon¬ 
ing delay in filing application and disposing 
it of on merits not illegal, A 1968 Pat 299 
(299) : 1968 LabIC 1073 (DB). 

( 16 ) Claim for difference in minimu m 
wages and amount paid by employer made 
after limitation under the section _ Claim 
referred to Industrial Tribunal is maintain- 
? ble - A 1967 Punj 369(373. 374) : 0967) 1 Lab 

ooo (DB), 

(17) Proceedings under Minimum Wages 
Act — Application for amendment filed 2>/« 
years after original petition for claim — 
Court allowing amendment without satisfy- 
ta* itself as to sufficiency of cause for delay 

Held, there was error of law apparent on 

0t ,^°S L 5^ (1961 > 2 Ker 637(644, 
645) : 1962 KerLT 818 (DB). 

( 18 ) The provision in Form 7 prescribed 
by Rule 31 of Minimum Wages Rules 1950 
cannot take away or nullify the efTect of 

whlchTf K S 20 (2 ' itself - 

th«Tt # Petitioner has to satisfy the Court 
♦£ ormer „ had sttitieient cause for not 
tuaWng the application for amendment with- 

MBBffifng pcrt0d - <1S6S > 1 L8bu 1961 

.. To give effect to an argument that 

dal “ under Minimum 
*J^K^[_Act, filed more than six months after 


never find acceptance because it will have 

monthly i° f * I '4 ng the 0r<le r a life of six 
months only, and an argument that becatire 
the claim under the a pJSPS 
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Section 20 ~ Note 4 (contd.) 
more than six months next before the insti¬ 
tution of the application the whole Haim is 
barred by time, is also without force, as 
there is nothing in the Act or Rules to sup¬ 
port it. A 1969 Tripura 16(18, 19). 

(20) Application complaining payment of 
wages at a rate lower than prescribed — 
Application made beyond 6 months from 
the date wages became payable — No ap¬ 
plication for condoning delay — No sufficient 
cause for delay shown — No finding of 
authority about sufficient cause — Grant of 
application held illegal. 1983 PatLJR 413 
(416) •• 1975 LablC 1113(1115, 1116) : (1975) 

1 LabLN 115 (AP). 

(21) Tribunal not called upon to and did 
not satisfy itself about sufficiency of cause 
of delay — Tribunal satisfied on date of en¬ 
quiry about the sufficiency, on basis of ex¬ 
planation offered by employee — No objec¬ 
tion by employer till after enquiry was over 

— Substantial justice found to be done by 
Tribunal as between parties on merits of case 

— Writ of certiorari for setting aside order 
granting employees' claim not allowed. A 
1955 Mad 569(571). 


4. Sub-section (3) — Enquiry. 

(1) Amount of compensation — Discretion 
to be exercised judicially by Authority. 1970 
LablC 315(322) : 18 FacLR 358 (DB)(Bom) •• 
1983 PatLJR 89(92) •• A 1968 Pat 90(94) : 
1968 LablC 338 (DB). 

(2) Direction of the Authority for payment 
must be a direction for payment to the em¬ 
ployee and not to any other person not even to 
the Inspector who may make an application 
under sub-section (2) of S. 20. Before making 
any direction the Authority must also apply 
his mind to the case and must not act as if 
he was carrying out the orders of a superior 
authority. ILR (1974) 1 Cal 292(301)(302). 

(3) The jurisdiction to award compensation 
arises only when a properly constituted ap¬ 
plication under S. 20 (2) relating to claim re¬ 
ferred to in S. 20 (1) is presented to the au¬ 
thority under the Act. An application for 
compensation alone cannot be filed. 1980 Lab 
IC 97(99) : (1979) 2 LabLJ 336 (DB)(Bom). 

(4) Power under Section 20 (3) to make 
orders for payment of actual dues to an em¬ 
ployee does not Indicate that the Authority 
has been given jurisdiction for purpose of 
enforcement of payment of amounts and not 
for purpose of enforcing compliance with 
provisions of the Act. A 1969 SC 1335(1339, 
3341) : 1969 LablC 1538. 

(5) Rate of wages payable for overtime 
under the Act same as that under Section 28 
of Motor Transport Workers Act (1861) — 
Minimum hours of work in excess of which 
overtime is payable different under the two 
Acts — Overtime has to be paid for work 
beyond the lower of the two periods viz. B 
hours a day — Worker entitled to get over¬ 
time on above basis on making application 
under Section 20 within six months from tne 
day on which minimum wages became pay¬ 
able- (1970) 2 MadU 532 : 83 MadLW 395 
(397). 

(6) ’ Where the employer has failed to give 
weekly holidays to the employees working on 
monthly wage basis the authority can dlrecx 


^L emp i° y !f workers such holi¬ 

days and not any additional remuneration for 

au ^. r £«2 one durin g the se holidays. A 1960 
All 724(727, 728) (But they can be allowed 
compensation under Clause (ji) of sub-sec¬ 
tion (2) of toe section.) 

(7) Where a fire brigade workman who 
worked 12 hours daily for two years claimed 
overtime wages and there was no dispute 
about his working overtime as claimed it 
was held that under S. 20 (3) it was n e ces- 
sary for the Authority to hold an enquiry as 
to the number of actual days falling with¬ 
in the relevant period of 6 months in which he 
bad worked overtime. 1983 Rajsthan LR 416 
(424). 

(8) Where toe unit for which minimum 
rate of wages has been prescribed is a day 
and the minimum wages which had been 
prescribed for each day are divided into two 
parts, one for the normal working day of nine 
hours, and the other for the overtime the 
question whether an employee had worked 
overtime on any particular date enters into 
the determination of the question whether he 
has been paid the minimum rate of wages. 
Hence the authority constituted under the 
section is entitled to decide whether the ap¬ 
plicant had worked overtime and if he had, 
to award him toe higher rate as fixed under 
the Act or under any other law for the time 
being in force. A 1956 Bom 95(96, 97) (DB). 

(9) The date on which the wages become 
payable is determined from time to time by 
the contract between the parties while the 
rates at which such scales are payable are 
regulated by toe Act and the notification issu¬ 
ed thereunder. A 1955 Mad 569(570). 

(10) Wrong interpretation to notifications 
under Sections 3, 4 and 5 by Labour Welfare 
Officer — For awarding compensation under 
Section 20 (3) such wrong interpretation may 
be relevant or may be taken into considera¬ 
tion. A 1968 Pat 90(93, 94) : 1968 LablC 338. 

(11) Employer misled by wrong meaning 
given by Labour Welfare Officer to notifica¬ 
tion issued under Sections 3, 4 and 5 and pay* 
ing to employees wages less than the pre¬ 
scribed minimum — Employees never mak¬ 
ing any grievance and Labour Inspector not 
bringing such fact to employer's attention -- 
Authority awarding u/s. 20 (3) ten times the 
amount of deficit wages as compensation — 
Amount of compensation in view of the facts 
and circumstances of toe case, is capricious 
and arbitrary — Amount reduced equal to 
the amount of deficit wages. A 1968 Pat 90 
(94) : 1968 LablC 338 (DB). 

(12) Claims for arrears of wages ■— a auui- 
ority must give the parties opportunity or 
examining themselves and their 
cross-examining rival witnesses. 1978 Lab C 
337(339) : ILR (1978) 57 Pat 242 (DB). 

(13) Mala fide is a serious char£ 
therefore it must be properly and adequat^ 
pleaded giving all particulars upon which toe 
charge is based. The burden of establishing 
mal/ fide is very heavy on the person who 
alleges it 1083 PatLJR 89(91) : 1982 BBCJ 

64 (14? Authority has to hear the applicant 
and the employer or give them an opportunity 
of being heard and could straightway £lve 
direction as regards the alleged non-payment 
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Section 20 — Note 4 (contd.) i 
of the minimum rates of wages and such 
compensation as he thinks fit not exceeding 
ten times the amount of the excess of the 
minimum wages over that which was paid- 
Though the sub-section provides for a fur- 
Uier inquiry, such inquiry is to be at the dis¬ 
cretion of the Authority. The nature ana 
scope of the inquiry would depend on the ex¬ 
act controversy raised in the case. A 1968 SC 
271(278) : 1968 LabIC 224. 

(15) Claim for overtime — Introduction of 
new ground at evidence stage not allowed. A 
1968 MadhPra 10(12) : 1968 LabIC 30 : 1967 
MPU 442 (DB). 

(16) Wages paid to labourers less than 
minimum — Applicant under Section 20 (2) 
of Minimum Wages Act, whether a Govern¬ 
ment Officer or any other person, should be 
given an opportunity of being heard before 
order under Section 20 (3) is passed. 1971 Lab 
IC 939 : 1971 BUR 47(48) (DB)(Pat). 

(17) Section 20 relates to past and not to 
future claims and hence there can be no 
direction under Section 20 (3) of the Act to 
pay minimum wages for a period subsequent 
to the presentation of a claim under Sec 20 

(2). A 1957 Mad 69(71) (DB). (Overruled on 
another point in A 1972 SC 1721.) 

(18) Compensation in form of future in¬ 
terest — Compensation is paid for withhold¬ 
ing amount due and not for delay in paying 
that amount — Compensation in form of in¬ 
terest for delay not allowed. A 1967 MadhPra 
126(126, 127) : 1965 MPU 850 (DB). 

(19) Where in a dispute raised by the em¬ 

ployees to get the difference between the 
revised rates of wages and the actual rate of 
wages, the authority determined that the em¬ 
ployees were entitled to get the difference in 
question it was held that under the circum¬ 
stances the impugned order which did not 
give specifically an amount as entitlement of 
the employees was not violative of S 20 1977 
LabIC 127(136) : (1977) 2 LabLN 204 

(Gauhati). 

6. Sub-section (4) — Imposition of penalty. 


(1) The facts of the case disclosed that the 
management resisted implementation of Gov¬ 
ernment order fixing the minimum wages on 
frivolous legal grounds when other establish¬ 
ments in the same city had already Imple¬ 
mented the same, that the attitude of the 
management was adamant, and it delayed 
payment on the one ground or the other. Held, 
it was a fit case for imposition of maximum 
penalty under the Act. 1979 LabIC 659(663): 
<1979) 1 LabLN 365 (DB)(A11). 

(2) Payment of less than minimum rates of 
wages — Writ petition challenging order — 
Prayer for payment of wages at the minimum 

— Imposition of maximum penalty — 
Objection against neither raised before con- 
cenied Authority nor any ground taken in 
writ petition — Cannot be allowed to be rais- 

arguments 1979 LabIC 659(663) : 
(1979) 1 LabLN 365 (DB). 

I. Subjection (6) — Order shall be final. 

UJ An employer not satisfied with an 

tWs secti ? n <^not con- 
pliability to pay under the order by 

remedy for him would be 
to move the High Court under Article 226 of 


the Constitution against the order. A 1957 
Raj 35(36) (DB). 

(2) Suit by employee challenging correct¬ 
ness of decision given by Authority as to ap¬ 
plicability of notification under the Act —• 
Civil Court's jurisdiction is not excluded. A 
1968 SC 271(278) : 1968 LabIC 224. (A 1963 
Assam 62, Reversed.) 

(3) Apart from the powers vested in the 
High Court under Articles 226 and 227 of the 
Constitution, the order of the authority ap¬ 
pointed under the Minimum Wages Act is 
subject to the revisional jurisdiction of the 
High Court under Section 115, Civil P C. 
A 1960 Assam 123(125)(DB) •• A 1958 Assam 
1(5) (DB) (1962 63) 23 FJR 547(550)(Punj). 

(See also 1971 LabIC 939 : 1971 BLJR 47 
(DB)(Pat).l 

TBut see 1969 LabIC 225(226, 227) : (1969)1 
LabU 50 (Ker).l 

(4) Authority appointed und e r Section 20 (1) 
is not Civil or Criminal Court or executive 
officer within meaning of Sch. II, Article 12 
of Bombay Court-fees Act (36 of 1959) in 
view of Section 20 (7). A 1967 Bom 223(223, 
224) (DB). 

(5) Labour Inspector applying under Sec¬ 
tion 20 (2), for the benefit of employees be¬ 
fore the Authority appointed under Sec. 20 
( 1 ) — Employees not parties to such applica¬ 
tion — Against order of such Authority, revi¬ 
sion petition filed by employer — Employees 
not made party to such petition also — Labour 
Inspector, being authorised under the statute 
to move the Authority for an order under 
Section 20, can very well represent the em¬ 
ployees in the revision proceedings and it is 
not necessary to give an opportunity indivi¬ 
dually to each employee concerned. A 1968 
Pat 90(92) : 1968 LabIC 338 (DB). 

(6) Employer making payment of balance 
of wages in kind in presence of Labour In¬ 
spector and others after reaching amicable 
settlement as per direction of Authority — 
Authority directing further payment by treat¬ 
ing earlier payment as too low — No reasons 
for such conclusion stated — Order being 
arbitrary and based on no evidence but con¬ 
jecture is liable to be set aside 1978 LabIC 337 
(342) : ILR (1978) 57 Pat 242 (DB). 

(7) Authority directing payment of certain 
amounts as wages In spite of assertions of 
employer and labourers as to payment of 
wages m full — Authority so directing on 
ground qf absence of information as to pay¬ 
ment on the part of Mukhiya and Labour In¬ 
spector — °t-der is liable to be quashed 1978 
LabIC 337(341) : ILR (1978) 57 Pat 242 (DB). 

(8) Employer paying less than minimum 
wages — Claim for arrears — Authority 
directing employer to deposit arrears with 
him — Direction is not without jurisdiction 

^ l 6 !® 1 — High Court cannot interfere- 
1981 LabIC (NOC) 62 : 1980 WLN 430(431) 
(Kaj). 

(9) Complaint by workmen about less pay- 
ment — Labour Inspector reporting to the Au¬ 
thority to take action — Complainant work¬ 
men along with the statement of employer 
filing affidavit that they had no grievance —• 
No examination of complainants — No re- 
buttal by employer — Affidavits held uiu 

SSSS a LaMC woc > “ : wo ■ wu» 


768 [Ss 21-22] 


[The] Minimum Wages Act, 1948 


21. Single application in respect of a number of employees.— (1) a fSub- 
ject to such rules as may be prescribed, a single application] may be presented 
under section 20 on behalf or in respect of any number of employees employed 
m the scheduled employment in respect of which minim um rates of wages have 
been fixed and in such cases the maximum compensation which may be award¬ 
ed under sub-section (3) of section 20 shall not exceed ten times the aggregate 
amount of such excess ^or ten rupees per head, as the case may be.] 

(2) The Authority may deal with any number of separate pending applica¬ 
tions presented under section 20 in respect of employees in the scheduled em¬ 
ployments in respect of which minimum rates of wages have been fixed, as a 
single application presented under sub-section (1) of this section and the provi¬ 
sions of that sub-section shall apply accordingly. 

[a] Substituted for "A single application’*, by the Minimum Wages (Amendment) 
Act 1057 (XXX of 1057), section 13 (17-0-1057). 

[b] Added, ibid. 

STATE AMENDMENTS 

Section 21-A. 


Gujarat: 

Same a? in Maharashtra.—GuJ. Act XXII of 1061, section 3 [18-5-1961] 
Maharashtra: 

In its application to the State of Maharashtra, after s»:tion 21, Insert the follow¬ 
ing section namely:— 


"21A. Liability for payment of Court-fee.— (1) In any proceedings under section 
20 the applicant shall not be liable to pay any Court-fees (other than fees payable 
for service of process) in respect of such proceedings. 

Provided that, when the application is presented by an Inspector, he shall not be 
liable to pay the process fees also. 

(2) Where the applicant succeeds in such proceedings, the authority hearing the 
application shall calculate the amount of Court-fees which would have been payable 
by the applicant but for sub-section (1), and direct the employer or other person 
responsible for the payment of wages under section 12 to pay the amount to the State 
Government. The amount shall, without prejudice to any other mode of recovery, be 
recoverable as an arrear of land revenue.”—Maha. Act X of 1061, section 3 [15-2- 
1061], 

a [22. Penalties for certain offences.— Any employer who— 

(a) pays to any employee less than the minimum r.ates of wages fixed for that 
employee’s class of work, or less than the amount due to him under the 
provisions of this Act, or 


Section 21 

(1) Sections 20 and 21 make specific provi¬ 
sion for enforcement and implementation of 
the minimum rates of wages prescribed by 
notification. If in payment of wages any dis¬ 
pute arises, it must be left for adjudication 
by the authority prescribed by Section 20 of 
the Act. A 1962 8C 486(495). 

(2) “Employee" does not include an ex¬ 
employee — Finding of the Authority under 
the Act that the application by ex-employees 
could be maintained under Sections 20 and 
21 is vitiated by an error of law apparent on 
face of record — Hence must be set aside. 
(1965-66) 28 FJR 472(482, 483) (DB)(Punj). 

(3) Where a joint application for dalms 
arising out of payment of less than minimum 
rates of wages had been made by toe em¬ 
ployees and some of the employees died dur¬ 
ing the pendency of toe proceedings it was 
held that the application did not abate 1977 
LabIC 127(134) : (1977) 2 LabLN 204 (Gau). 


Section 22 

(1) On the application of a rival employer 
toe High Cotut will not issue a writ of man¬ 
damus calling upon the Government to en¬ 
force the Act against another employer by 
prosecuting him for his failure to pay wages 
according to the rates fixed in the notification 
issued by toe Government. A 1955 Nag 33(35): 
1055 CriLJ 262 (DB). 

(2) Failure of Hotel owner to comply with 
Rule 26 of U P- Minimum Wages Rules 
1952 in relation to non-maintenance of 
attendance register and other records — Ins¬ 
pector can take cognizance — Employer found 
guilty on inspection — Owner could be con¬ 
victed under S. 22 (b) of the Act. 1982 All Cn 
R 405(407). 

(3) Sections 12 and 22 do not contravene 
Art. 14 of the Constitution - They are based 
on reasonable classification. A 1962 Bom 97 
(103) (DB). 


[S 22AJ T69 


[The] Minimum Wages Act, 1948 

(b) contravenes any rule or order made under section 13, 
shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both; 

Provided that in imposing any fine for an offence under this section, the 
Court shall take into consideration the amount of any compensation already 
awarded against the accused in any proceedings taken under section 20. 

[a] Sections 22, 22A and 22B were substituted for former section 22 and sec¬ 
tions 22C to 22F were added by the Minimum Wages (Amendment) Act, 1957 
(XXX of 1957). 9action 14 (17-9-1957]. 

STATE AMENDMENT 

Maharashtra: 

In its application to the State of Maharashtra In section 22, in clause (a), 
after the words "provisions of this Act 1 ', Insert the words or fails to pay the wages 
within the time prescribed under subjection (1) of section 12.”—Maha. Act III of 1963, 
section 7 (14-1-1963]. 

STATE AMENDMENT 

Section 22-1A. 

Maharashtra: 


After section 22, insert the following new section, namely.— 

'22-1A. Penalty for obstructing Inspector.— Whoever wilfully obstructs an Inspec¬ 
tor in the exercise of any power conferred on him by or under this Act, or fails to 
produce on demand by an Inspector any registers, records or other documents in his 
custody kept in pursuance of this Act. and which he is required to produce by or 
under this Act shall, on conviction i be punished with fine which may extend to five 
hundred rupees."—Maha. Act HI of 1963, section 8 (14-1-1963]. 

22A. General provision for punishment of other offences.— Any employer 
who contravenes any provision of this Act or of any rule or order made there¬ 
under shall, if no other penalty is provided for such contravention by this Act, 
be punishable with fine which may extend to five hundred rupees. 


Section 22 (contd.) | 

(4) Offences under the Act — Mens rea is 
not essential ingredient. 1969 LabIC 345(349) : 
74 CalWN 32. 

£ ) .£ a ‘ 1 “ re , to P 3 ? minimum wages after 
21-0-1962 fixed under M. P. Minimum Wages 
Act —- Not punishable under Section 22 of 

by virtue of Sections 3 and 4 
SJKi M. P Minimum Wages Act. A 1964 
/<^T ra 4, 5<5 ?’ 54) ; 1964 MPLJ 43 (DB). 

«° tt “ca ,lon s Issued under Sections 3. 4 
* — Wrong interpretation of the noti¬ 
fications by Labour Welfare Officer — Em- 
pioyer relying on such interpretation paying 
"is employees — Such wrong inters 
pretation may be taken into consideration in 

184)™^ °f V? der Sec,ion 22. A 1968 Pat 90 

m A 1968 LabIC 338 (DB >' 

'll A Providing labour or service to 

another would be entitled to come to court 

f A r .‘5 e ? ie ^ hls fundamental right 
DaS,P^ r, ? e f 3 , by a3kln 2 ,h e court to direct 
°* minimum wage to him so that 
.F °/. ^rvlce provided by him ceases to 
TC forced labour 1 and the breach of Art 23 
remedied. A 1982 SC 1473(1490) : 1982 Lab 
row. 1982 UJ (SC > 553. 
to L« 0t c °mpulsory f or an Inspector 
otice under Rule 26B (2) of Minl- 
secrnlm^ ages < Cen , ,ral) Ru,es ' 1950/ for pro- 

and 29 a 1 n Qa ^ nd * n J employer under Ss.22 
ana 22A. 1083 KerLT 273(276) 

- i Section 22-A ' 

Rule 55 ,ntm ^Wages (Central) Rules (1980), 
guie 23 — Non-payment of wages for work 

"A 1 * in the citations 

[Vol. 25] 4 A. M. 49 


done on Sundays — Reference to Industrial 
Tribunal — Tribunal cannot allow any addi¬ 
tional payment as penalty under Sec. 22-A 
for contravention of Rule 23. A 1962 SC 481 
(483). 

(2) Kerala Minimum Wages Rules (1958), 
Rule 21 (4) — Under Rule 21 (4) (lit), the 
maintenance of registers in Forms I and II 
and the submission in Form III is not obli¬ 
gatory to every employer. An employer there- 
f°, re . who bas not made realisations under 
U. (t) or deductions under Clause (ii) is not 
the employer 1 mentioned In Clause (ill) who 
Is bound to file a return in Form III, and 
such employer cannot be convicted under 
Section 22-A for failure to submit the return 

1 ? 88 ^blC 1557(1558) : (1969)1 
i-/aDL*J 56 (Ker). 

8 Schedule — Complaints for 
breaches of Act in respect of employment 
mentioned in Item 8 — Liability for punlsh- 

P 011 be taken only when they 
ore filed by inspector appointed by State 
Government. A 1964 Bom 67(71) (Reversed 
on another point in a 19G8 SC 180.) 

secretary of a village Panchayat 
appointed under the Mysore Village Pancha- 
1&59, Is a P ub hc servant under that 
fjf*- Previous sanction under Sec- 

I.TOin 1 .T 7 vF r - C5s ”**”«** for prosecution 
against him for contravention of the provl- 

UbU 60, '(DBHte 1 W0ees ACt <“•*><* 

stands for AIR ~ — . 
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22B. Cognizance of offences.— ( 1 ) No Court shall take cognizance of a 
complaint against any person for an offence— 

(a) under clause fa) of section 22 unless an application in respect of the facts 
constituting such offence has been presented under section 20 and has 
been granted wholly or in part, and the appropriate Government or an 
officer authorised by it in this behalf has sanctioned the making of the 
complaint; 


fb) under clause (b) of section 22 or under section 22A, except on a complaint 
made by, or with the sanction of, an Inspector. 

(2) No Court shall take cognizance of an offence— 

(a) under clause (a) or clause (b> of section 22, unless complaint thereof is 
made within one month of the grant of sanction under this section; 

(b) under section 22A. unless complaint thereof is made within six months of 
the date on which the offence is alleged to have been committed. 


Gujarat: 


STATE AMENDMENTS 


In its application to the State of Gujarat, in section 22B, for clause (b) of sub¬ 
section (2), substitute the following.— 


Section 22A (contd.) 

(5) Notification fixing minimum rates of 
wages issued by Bombay Government for H 
Municipality — After reorganisation of 
States, H becoming part of Mysore State — 
Bombay Government notification did not 
cease to be operative by the transfer — Non- 
compliance with Mysore Minimum Wages 
Rules, 1958 by H amounted to an ofTence 
punishable under Section 22-A. (1966) 1 Mys 
U 63 (DB). 


(6) Gujarat Minimum Wages Rules (1961) 
Rr. 22. 26B and 26 (2) — Rr. 22. 26B and 
26 (2) not complied with by employer — Of¬ 
fenders should be strictly dealt with — Fine 
of Rs. 20/- on each count enhanced to Rupees 
100 /- on each count against each accused even 
though the offence was the first offence com¬ 
mitted bv the accused. 1980 LabIC 312(313) : 
(1980) 2 LabLN 60 (Guj). 

(7) Violation of Rr. 22. 25 (2). 26 (1). (2) and 
(5). 26-B of Gujarat Minimum Wages Rules 
(1961) — Violation should be strictly dealt 
with — No too lenient view should be taken 
simply because accused pleads guilty Fine 
of Rs 10/- on each count increased to Rupees 
100/-.' 1979 CriLR 124(126) : 20 GujLR 605. 


(8) A railway contractor carrying on a 
usiness by running a refreshment canteen 
annot be ’ prosecuted under Section 22A for 
aving contravened the provisions of bee. lo 
nd Rules 25 and 26 of Minimum wages 
tules, as he Is said to have been carrying on 
he business under the authority of Railway 
administration. The Central Government 
npropriate Government to fix the J™ nirT ™m 
ates of wages. 1980 BBCJ (HC) 521 : ILR 
1979) 58 Pat 1226 (DB). 


(9) Maharashtra Minimum Wagte Rules. 
Rr 22. 27 and 28 - Breach of - HfcUI that 
in the absence of anv evidence indicating 
that accused was in position of employer and 
had committed any breach of those rules he 
was entitled to acquittal. 1973 LabIC 1441 
(1441. 1442) : 1973 MahU 566 (Bom). 

(10) Prosecution under S 22-A for ^ ola,,on 
of S 18 (l) and R. 23 (5) of the W B. Mint- 
mum Wages Rules (1951) — One of the tv.o 


notifications, the basis for prosecution held 
unenforceable for non-compliance with S. 5 — 
However, remaining notification was in force 
within five years previous to the other — 
Prosecution can be continued inviting Pro¬ 
viso to S. 3 (1) (b). (1979) 1 CalLJ 100(103). 

(11) Minimum Wages Rules (1961), R. 25(2) 
— Firm contravening Rule 25 (2) punishable 
under S. 22-A — Partners cannot be prosecut¬ 
ed along with firm unless their consent or 
connivance is established — Conviction based 
on their plea of guilty is not sustainable. 
1980 Cri LR 248(249)(Guj). 

(12) Accused charged with offence punish¬ 
able under S. 22-A, entered plea of guilty. 
Plea and order of conviction passed by Magis¬ 
trate were recorded by filling in blanks kept 
in rubber stamp order impressed on back of 
printed complaint. The rubber stamps were 
blurred and not legible. Magistrate did not 
apply his mind to nature, gravity of ofTence 
and sentence to be awarded. Held, order ol 
conviction was illegal. (1980) 21 GujLR 994 i 
1980 CriLR (Guj) 512 (DB). 

Section 22-B 


(1) Where the emplov^r has failed to com* 
>ly with Section 18 in relation to the build- 
ng operations carried on by him and in re- 
pect to those operations the Central Govern- 
nent is the appropriate Government then it 
s the Inspector who has been appointed by 
hat Government under Section 19 that can 
ile a complaint against the employer. A 1959 
dadhPra 298(301) : 1959 CriLJ 990. 

(2) Disobedience of Rules of the Mysore 
.linimum Wages Rules. 1958 instituting 

:ontinuous ofTences — .. Dls ? b fw 

ontinued until within six months of the fli¬ 
ng of complaint — Complaint is within time 
mder Section 22-B. (1967) 1 LabLJ 87 (DB) 
Mys). . 

(3) Complaint to be filed within one month 
rom date of sanction - Failure to prove date 
>f sanction fatal to prosecution. 1970 LabIC 

l9 (4) It«n 8 in Schedule — Complaints for 
irea^hes of Act in respect of employment 
nentioned in Item 8 - Liability for punish- 
nent under S 22-A — Cognizance under &ec- 


{The] Minimum Wages Act, 1948 [S 22C—S 22CC (MP)] 771 

“(b) under section 22A, unless the complaint thereof is made within six month* 
of (he date on which the offence becomes known to the Inspector".—Guj. Act XXK 
or 1961, section 4 (18-5-1961). 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh in section 22B, (I) in sub-sec¬ 
tion (1) in clause (a), for the words "unless an application In respect of the facts con¬ 
stituting such offence has been presented under section 20", substitute the words “un. 
less a claim under section 20 has been preferred before the authority”; and 

(2) in sub-section (2), clause (a), for the words 'one month', substitute the words 
-three months*.—M. P. Act XXIII of 1961, section 13 [26-6-1961]. 

Maharashtra: 

Same as In Gujarat—see Maha. Act X of 1961, section 4 [15-2-1961]. 

22C. Offences by companies.— (1) If the person committing any offence 
under this Act is a company, every person who at the time the offence was com¬ 
mitted, was in charge of, and was responsible to, the company for the conduct of 
the business of the company as well as the company shall be deemed to be guilty 
of the offence and shall be liable to be proceeded against and punished accord¬ 
ingly j 


Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment provided in this Act if he proves that the of¬ 
fence was committed without his knowledge or that he exercised all due dili¬ 
gence to prevent the commission of such offence, 

(2) Notwithstanding anything contained in sub-section (1), where an offence 
under this Act has been committed by a company and it is proved that the of¬ 
fence has been committed with the consent or connivance of, or is .attributable 
to any neglect on the part of, any director, manager, secretary or other officer 
of the company, such director, manager, secretary or other officer of the com¬ 
pany shall also be deemed to be guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) "company" means any body corporate and includes ,a firm or other asso¬ 
ciation of individuals, and 

(b) director” in relation to a firm means a partner in the firm, 

STATE AMENDMENT 

Section 22CC. 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh insert section 22CC as under:— 


Section 22B (contd.) 1 

tion 23-B can be taken only when they are 
riled by inspector appointed by State Gov¬ 
ernment. a 1964 Bom 67(71) (Reversed on 
point in A 1966 SC 189). 

.(f) „ mpla * nt3 *° r breaches of provisions 
in Section 18 of the Act In respect of employ¬ 
ment mentioned in Item 8 — Cognizance can 
be taken only when they are filed by ins- 

Bo Cto »„ appolnted ky State Government. A 1964 
Bom 87(75) i 1964 (2) CriLJ 330. 


Section 22-C 

? n * d EsrtabUshn «nts Act 
Maintenance of registers 
fines deductions and overtime — Reels 

U °M r T B - Sh0 P® Md Ertabl 

22? i.A? 1 — Maintenance ofduplicate rei 
u { 1 “®r Minimum Wages Act not 

39MCW) 9 LaWC I52(l54) 1 (1979) * 


(2) Offences by firm — Complaint alleg¬ 
ing non-malntainance of registers as required 
under Act — Firm not made party accused — 
Complaint also not containing averment as to 
responsibility of accused vis-a-vis company 
— Prosecution on the basis of complaint held 
was illegal. 1979 LabIC 152(155) : 1979 CriLJ 
634 : 1978 CalHN 993. 

,(£) Partners cannot be prosecuted along 
with firm unless their consent or connivance 
is established — Conviction based on their 
Pleas of guilty is not sustainable. 1980 CriLR 
248(249) : 21 GuJLR 105. 

(4) Where a complaint under Section 22 
for violation of Section 18 ( 1 ) and 19 (4) of 
Act and Rules 26 (1), (2) and (5) of Minimum 
wages Rules, 1951 was made, it was held 
tnat because the offence was not committed 
by company which was a condition prece- 
“Hder Section 22-C, the officers could 
not be held guilty of constructive criminal 
liability. 1961 BihurLT (Rep) 71 (73) (Pat). 
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“22CC Liability of principals In certain cases — (l) Subject to the provisions 

rate Ul> f eCtl ° n ^ Uh6re 1D an> ' schedu!ed employment i n respect of which minimum 
rates of wages have been fixed under this Act, any person (hereinafter in this sec- 
ion referred to as principal) contracts with any other person (hereinafter in this sec 
lion referred to as contractor) for having any goods made for sale for the purposes of 
the trade or business of the principal either wholly or partly out of materials supplied 
to the contractor by the principal, then notwithstanding that the employees for mak¬ 
ing such goods are employed by the contractor, the principal shall also in addition to 
the contractor be deemed for all purposes of this Act to be the employer in relation 
to the employees: 


Provided that where by virtue of the provisions of sub-section (1), a principal is 
convicted of an offence punishable under section 22, he shall be punishable only with 
fine as provided for in that section. 


(2) The provisions of this section shall apply only to such scheduled employments 

as the State Government may. by notification specify in that behalf"._M. P. Act XI 

of 1959, section 2 (as anx by M. P. Act XXI11 of 196l’ section 21 (b) (23-6-19' , l)) (12-8- 
1959). 

Uttar Pradesh: I 

In its application to the State of Uttar Pradesh, after section 22-C, insert sec¬ 
tion 22-CC, as under 

22-CC. Compounding of offences:— An officer specially empowered by the State 
Government in this behalf by notification may, subject to any general or special order 
of the State Government in this behalf, compound any offence punishable under this 
Act with fine only committed for the first time, either before or after the institution 
of the prosecution, on realisation of such amount of composition fee as he thinks fit, 
not exceeding the maximum amount of fine fixed for the offence; and where the of¬ 
fence is so compounded— 

(i) before the institution of the prosecution, the offender shall not be liable to pro¬ 

secution for such offence and shall, if in custody, be set at liberty; 

(ii) after the institution of the prosecution, the composition shall amount to ac¬ 
quittal of the offender."—U. P Act 35 of 1979, section 5 (21-12-1979). 


22D. Payment of undisbursed amounts due to employees.— All amounts 
payable by an employer to an employee as the amount of minimum wages of 
the employee under this Act or otherwise due to the employee under this Act or 
any rule or order made thereunder shall, if such amounts could not or cannot 
be paid to the employee on account of his death before payment or on account 
of his whereabouts not being known, be deposited with the prescribed authority 
who shall deal with the money so deposited in such manner as may be prescribe 
ed. 

STATE AMENDMENT 

Madhya Pradesh: 

In its application to the Slate of Madhya Pradesh, section 22D of the principal 
Act shall be re numbered as section 23.—M. P. Act XXIII of-1961, section 21 (c) 

1961]. I 

22E. Protection against attachment of assets of employer with Govern¬ 
ment.— Any amount deposited with the appropriate Government by an em¬ 
ployer to secure the due performance of a contract with that Government and 
any other amount due to such employer from that Government in respect of 
such contract shall not be liable to attachment under any decree or order of any 
Court in respect of any debt or liability incurred by the employer other than 
any debt or liability incurred by the employer towards any employee employed 
in connection with the contract aforesaid. 

22F. Application of Payment of Wages Act 1936, to scheduled employ¬ 
ments.— (1) Notwithstanding anything contained in the Payment of Wages Act, 


Section 22-F 

(1) Section 22-F of Act providing for ap¬ 
plication of the Payment of Wages Act (o 
cheduled employments Is an indicationthat 
le Act is not a complete code in matter oi 


payment of wages or recovery thereof. It 
discloses no intention that proceedings for 
payment of wages shall be exclusive preserve 
of authority appointed under Section 2a 
LablC 270(274) j 1962 KerLT 923. 
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1936, the appropriate Government may, by notification in the Official G,azette, a 
direct that, subject to the provisions of sub-section (2), all or any of the provi¬ 
sions of the said Act shall with such modifications, if any, as may be specified 
in the notification, apply to wages payable to employees in such scheduled em¬ 
ployments as may be specified in the notification. 

(2) Where all or any of the provisions of the said Act are applied to wages 
payable to employees in any scheduled employment under sub-section (1), the 
Inspector appointed under this Act shall be deemed to be the Inspector for the 
purpose of enforcement of the provisions so applied within the local limits of 
his jurisdiction ] 

[a] For a notification issued by the Mysore Government under this section applying 
sections J5, 16, 17, 17A, 18, 22, 22A and 26 of the Payment of Wages Act, 1936, 
with specified modifications, to Scheduled Employments mentioned in Part II 
of the Schedule to this Act, see Mys. Government Gaz., 14-12-1987, Pt IV, sec¬ 
tion 2-C (ii), p. 5630. See also Gaz. of India, 16-10-1900, Pt II, section 3 (U), 
p. 3306 and Gaz. of India, 1966, Pt. II, section 3 (ii), p. 2565: For notification of 
Rajasthan Government, see Raj. Gaz., 26-4-1962, Pt IV (Ga). p. 124: For noti¬ 
fication in Tamil Nadu, see Ft St. Geo. Gaz., 18-8-1964, Pt. V, p. 266. For such 
notification in Bihar see Bihar Gaz., 25-8-1973. Ext., p. 3 (No 849). 

STATE AMENDMENT 

Madhya Pradesh: 


In its application to the State of Madhya Pradesh, in section 22F, In sub-section (2), 
for the words "local limits", substitute the word "area’’.—M. P. Act XXIII of 1961, 
section 4 (23-6-1961). 

STATE AMENDMENT 

Section 22G. 

Madhya Pradesh i 

In its application to the State of Madhya Pradesh after section 22F Insert sec¬ 
tion 22G as under: 

"22G. (1) Every employer shall, in such scheduled employments as the State 
Government may, by notification,® specify in this behalf, get his establishment 
registered In such manner and on payment of such fees as may be specified In the 
notification. 

(2) Nothing In sub-section (J) shall apply to such establishments to which the 
provisions of the Factories Act, 1948 (03 of 1948), or the Madhya Pradesh Shops and 

^“ 1Shn ? ents Act ’ 1958 (25 of 1958 > apply."—M. P. Act XXIII of 1961. section 15 
[23-6 1961]. 

[a] For such notification respecting employments in rice mill, flour mill, dal mill, 
tobacco manufactory, oil mill, lac manufactory, cotton ginning and pressing fac¬ 
tory, printing presses and tanneries and leather manufactory, see M. P. Gaz., 
28-5-1965, Pt I, p. 782. Notification also specifies the manner In which and pay¬ 
ment of the fees for the scheduled employments can be got registered. 

nT E * en,pt i on of employer from liability in certain cases— Where an em- 
( T a f ged ^ th L an , offence against this Act he shall be entitled, upon 
d « y by han ' to have “y other Person whom he charges as 

Z b r?| ,t b .l f0re ,he C ° urt *‘ toe appointed forhea^ 

th ® ’ d af L ter the commission of the offence has been proved, 

the employer proves to the satisfaction of the Court— P ^ 

(a) . tbat he b® 8 us€d due dUigence to enforce the execution of this Act and 

* m!M he ? a i d Qther P*” 011 com mitted the offence in question without 

.. . knowledge, consent or connivance. 

m? m ^?l be competed of the offence and shall be liable to the 

U^pmushment as if he were the employer and the emX« shall bed£ 



Section 22 F (contd.) 

19TO SSES 0 ’ 1 ? f . State Govt dated 3-8- 

certain provisions of S. 15 of 

dSSR°, f Wag< ? Act to employees 1 n sche- 
oj^empioymen as mentioned in Minimum 
ages Act — S. 15 made applicable to claims 


arising out of deduction from or delay 
payment or non-payment oi Wages payable 
employees - Held that S. 15 Payment 

iSS 6 * n ct -f pplled “d «taim petitionbefc 

ISo/mT, umnul tota'toabl.. 08 


3 ass? 
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Provided that in seeking to prove, as aforesaid, the employer may be 
examined on oath, and the evidence of the employer or his witness, if any, shall 
be subject to cross-examination by or on behalf of the person whom the em- 
ployer charges as the actual offender and by the prosecution. 


Madhya Pradesh: 


STATE AMENDMENT 


In its application to the State of Madhya Pradesh, section 23 of the principal Act 
shall be re-numbered as section 22D of that Act —M. P, Act XXIII of 1961 sec¬ 
tion 21 (c) (23-6-1961). ’ 


24. Bar of suits.— No Court shall entertain any suit for the recovery of 
wages in so far as the sum so claimed— 

(a) forms the subject of an application under section 20 which has been 
presented by or on behalf of the plaintiff, or 

(b) has formed the subject of a direction under that section in favour of the 
plaintiff, or 

(c) has been adjudged in any proceeding under that section not to be due to 
the plaintiff, or 

(d) could have been recovered by an application under that section. 

25. Contracting out.— Any contract or agreement, whether made before 
or After commencement of this Act, whereby an employee either relinquishes 
or reduces his rights to a minimum rate of wages or ,any privilege or concession 
accruing to him under this Act shall be null and void in so far as it purports to 
reduce the minimum rate of wages fixed under this Act. 

26. Exemptions and exceptions.— (1) The appropriate Government may, 
subject to such conditions if ,any as it may think fit to impose, direct that the 


Section 24 

(1) Section 24, though it does not expressly 
refer to an employer, bars a suit by him to 
agitate his liability to pay wages in accord¬ 
ance with the order made under Section 20. 
A 1957 Raj 35(36) (DB). (Hence there is no 
obstacle to his obtaining redress in an ap¬ 
plication under Article 226 of the Constitu¬ 
tion against the order.) 

(2) Section 24 does not in terms bar an em¬ 
ployer from Instituting a suit when he claims 
that he has been called upon to pay wages 
and compensation to persons who are not gov¬ 
erned by the notification under the Act. A 
1968 SC 271(278). (A 1963 Assam 62 (FB), Re¬ 
versed.) 

(3) Workers covered by both Payment of 
Wages Act and Minimum Wages Act — Latter 
Act does not bar remedy under former. A 
1061 Bom 59(64) (DB). 

(4) Claim of workman to difference be¬ 
tween minimum wages and the amount paid 
by the employer — Claim referred to Tri¬ 
bunal under Section 10 (1) (d) of the Indust¬ 
rial Disputes Act for adjudication — Sec. 24, 
Minimum Wages Act does not bar the juris¬ 
diction of the Tribunal to adjudicate upon 
that dispute. A 1967 Punj 369(373) : (1967) 1 
LabU 568 (DB). 

(5) Jurisdiction of Labour Court under Sec¬ 
tion 33-C, Industrial Disputes Act (1947) not 
barred by Section 22 of Payment of Wages 
Act or bv Section 24 Minimum Wages Act. 
A 1969 Punj 310(323) : 1969 LablC 1128 
(DB). (A 1967 MadhPra 155, Dissented) — 
Observations in A 1963 Bom 189 held Overrul¬ 
ed In A 1964 SC 743.) •• A 1979 AndhPra 182 
(212) : 1979 LablC (NOC) 87 (FB). (Claim for 
payment of difference In contracted Wages 


paid to employees and the minimum wages 
payable to them under the Act — Jurisdic¬ 
tion of Labour Court to entertain the peti¬ 
tion under S. 33-C (2) of I. D. Act not barred 
by the fact that same relief can be claimed 
under S. 20 of the Act.) •• 1983 LablC 270 
(273) : 1982 KerLT 923 ** (1981) I SerLR 577 
(2) (579) (Punj). 

(6) The existence of employer-employee 
relationship is a jurisdictional fact — The 
Authority under the Act whose jurisdiction 
though limited is exclusive has the jurisdic¬ 
tion to determine the relationship between 
the claimant and the person claimed against. 
A 1970 Bom 380(385) (DB). 

Section 25 

(1) Section 25 will be attracted only if it Is 
proved that by the contract or agreement the 
minimum rate of wages fixed has been re¬ 
duced 1971 LablC 939 l 22 FacLR 94 (DB) 
(Pat). 

(2) So long as the employer pays the em¬ 
ployees the total minimum wages including 
the overtime wages as provided by the Act 
and the Rules, the domain of contract is left 
untouched. A 1963 Bom 54(57, 58) (DB). (Over¬ 
ruled on another point in A 1972 SC 1721.) 

(3) By virtue of Section 25, a workman ac¬ 
tually drawing Rs. 35 per mensem will be 
deemed to be getting Rs. 60 for purposes of 
compensation under the Workmen’s Com¬ 
pensation Act (1923). (1964) 1 LabU 658 : 25 
FJR 345(347). 

Section 26 

(1) The granting of an exemption to certain 
areas from the operation of the Act by 
issuing a notification is not, and cannot b# 
equivalent to a repeal of the Act It 
only to a suspension of its operation. A I960 
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provisions of this Act shall not apply in relation to the wages payable to dis¬ 
abled employees.® 

(2) The appropriate Government may, if for special reasons it thinks so fit. 
by notification in the Official Gazette, direct that ^subject to such conditions 
and] for such period as it may specify the provisions of this Act or any of them 
shall not apply to all or any class of employees employed in any scheduled em 
ployment or to any locality where there is carried on a scheduled employment. 

‘[(2A) The appropriate Government may. if it is of opinion that, having 
regard to the terms and conditions of service applicable to any class of em¬ 
ployees in a scheduled employment generally or in a scheduled employment in 
a local area b [or to any establishment or a part of any establishment m a 
scheduled employment] it is not'necessary to fix minimum wages in respect of 
such employees of that class h [or in respect of employees in such establishment 
or such part of any establishment] as are in receipt of wages exceeding such 
limit as may be prescribed in this behalf, direct, by notification d in the Official 
Gazette and subject to such conditions, if any, as it may think fit to impose, 
that the provisions of this Act or any of them shall not apply in relation to 
such employees.] 


(3) Nothing in this Act shall apply to the wages payable by an employer to 
a member of his family who is living with him and is dependent on him. 

Explanation.— In this sub-section a member of the employer’s family shall 
be deemed to include his or her spouse or child or parent or brother or sister. 

[a] For such notification issued by the Gujarat Government in respect of the print¬ 
ing industry in which printing by letter press, lithography, photogravure or 
similar work or work incidental to such process or book-binding is carried 
on, with effect from 1-4-1969. see Guj. Govt. Gaz., 6-3-1969, Pt. I-L, p. 1216: For 
similar notifications, see Guj. Govt. Gaz., 6-3-1969, Pt. I-L, p. 1728. 

[b] Inserted by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), sec¬ 
tion 15 [17-9-1957], 

[c] Inserted, ibid, 1954 (XXVI of 195-4), section 5 [20-6-1954]. 

[d] For exemption granted to certain employments, see S.O. 210, Gaz. of India. 1959, 

Pt. II, section 3 (ii), p. 201. Also see U. P. Govt. Gaz., 17-8-1983, Pt, 4 (Kha) 
Ext., p. 2. _ . 

STATE AMENDMENTS 


Madhya Pradesh: 


In its application to the State of Madhya Pradesh, in section 25, after sub-sec¬ 
tion (2A) insert the following new sub section.— 

"(2-AA) Where the State Government is of the opinion that it is necessary or 
expedient in the public interest so to do, it may by notification and subject to such 


Section 26 (contd.) I 
Bom 299(310) (DB). (Hence on the withdrawal 
of the exemption the Act would validly ap¬ 
ply to that area.) 

(2) A notification, granting the exemption 

from the application of the Act, issued under 
sub-section (2) of Section 26 by the appro¬ 
priate Government and the subsequent with¬ 
drawal of the said exemption by a notifica¬ 
tion are administrative acts and not quasi- 
judicial acts. A 1959 Bom 538(541) (DB). 

(Hence it is not necessary for the State Gov¬ 
ernment to conform to the principles of natu¬ 
ral justice before Issuing the notification 
withdrawing the exemption already granted.) 

(3) Though the withdrawal of the exemp¬ 
tion already granted Is an administrative act 
the notification of the Government withdraw¬ 
ing the exemption must fall on the ground of 
its being arbitrary, invalid and illegal where 


the Government which heard the employees 
before making the order failed to give an op¬ 
portunity to the employers also to put for¬ 
ward their case. A 1959 Bom 538(542) (DB). 

(4) Addition of new item in Sch. Part I — 
Minimum wages fixed by virtue of this new 
item in part of State and not In whole State 
— No reasons as required by Section 26 noti¬ 
fied — Such fixation is invalid. A 1962 Raj 
218(221, 222) l 1962 RaJLW 301 <DB>. 

(5) 'Is of the opinion’ — Process of form¬ 
ing opinion Is open to limited scrutiny of 
Court — Refusal to grant exemption to print¬ 
ing section of a Cigarette Manufacturing 
Company — Existence of a conciliation agree¬ 
ment under which Company was paying 
wages much higher than prescribed minimum 
not taken into account — Refusal to grant 
exemption, held was illegal. A 1970 Pat 193 
£206) i 1970 LabIC 681 i 1970 BUR 199 (DB), 
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conditions, if any. as may be specified therein, direct that all or any of the provi- 

ZZn l V Shal !. n0t aPPly in re,ation to au or <*« of employers iTany 
scheduled employment. --M. P. Act XXIII of 1961, section 16 (23-6-1961). 

Maharashtra e 


1 f PP . Ucat,0n 10 ^ Sta,e of Maharashtra in section 26, to sub-aection (2A) 
add the following proviso:— ; 

“Provided that the powers of the State Government under this sub-section may 
subject to the control of State Government, be exercised by the Commissioner of 
Labour. —Maha. Act III of 1963, section 9 [14-1-1963]. 


27. Power of State Government to add to Schedule.— The appropriate 
Government, after giving by notification in tffe Official Gazette not less than 
three months notice of its intention so to do, may, by notification, add to 
either Part of the Schedule .any employment in respect of which it is of opinion 
that minimum rates of wages should be fixed under this Act, and thereupon the 
Schedule shall in its application to the [State] be deemed to be amended ac¬ 
cordingly. 

STATE AMENDMENT 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh for, section 27, substitute the 
following;— 

“27. The State Government, after giving by notification, not less than three 

months' notice of its intention so to do. may, by like notification,_ 

(a) add to either Part of the Schedule, any employment in respect of which it is 
of option that minimum rates of wages should be fixed under this Act; 


Section 27 

(1) Under Section 27 there is no illegal or 
unconstitutional delegation of legislative 
powers by the legislature. By that section the 
legislature has not stripped itself of its essen¬ 
tial powers and assigned to the administrative 
authority anything more than an accessory or 
subordinate power which was deemed neces¬ 
sary to carry out the purpose and the policy 
of the Act. Hence the section is neither il¬ 
legal nor unconstitutional. A 1955 SC 25(33). 

(2) Section 27 which authorises the State 
Government to add any employment in the 
Schedule cannot be said to be violative of 
Article 14 on the ground that the provision 
confers an arbitrary and unguided discretion 
on the State Government 1970 LabIC 485(489) 
(All). 

(3) The State Government can add a new 
employment to the schedule only In exercise 
of its powers under Section 27 and not under 
Section 5 (2). The contents of the power con¬ 
ferred by Section 27 being wider than those 
by Section 5 (2) it cannot do under the latter 
provision all that It can do under the former. 
A 1960 SC 1068(1072). 

(3A) Central Government Notification 
under S. 3 (1) fixing minimum wages of em¬ 
ployees of Mica Mines — Notification declai^ 
ed ultra vires by one High Court on ground 
that Mica Mines were not covered by Entry 10 
and were not included in Schedule — Prompt 
action recommended to be taken by Central 
Government under S. 27 In view of Art. 43. 
Constitution 1984 LabIC 140 : (1983) 03 FJR 
206 (DB) (Delhi). 

(4) The power of appropriate Government 
to add an employment to the Schedule is dis¬ 
cretionary and it 8 satisfaction in this behalf 
Is the subjective test. In the absence of any 
material on record to show arbitrariness on 
the part of the Government, the notification 


issued by the Government including the ply¬ 
wood Industry into the Schedule could not be 
considered arbitrary ILR (1968) 20 Assam 
393(399). 

(5) Where the establishment which carries 
on an industrv is not under the aegis or con¬ 
trol of the Central Government the State Gov¬ 
ernment is the appropriate Government to 
deal with it under the provisions of the Mini¬ 
mum Wages Act The contention that as the 
industry has been specified as a scheduled in¬ 
dustry under the Industries (Development and 
Regulation) Act 1951. it is not a subject- 
matter of control by the State Government 
under the Minimum Wages Act and, there¬ 
fore, the State Government cannot properly 
add that industry under Section 27 to the 
Schedule of the Act is not correct A 1967 
Punj 490(491, 492). 

(6) A notification issued under Section 27 
need not prescribe any time limit for the in¬ 
troduction of the minimum rates of wages in 
the newly added industry. If any such time¬ 
limit has been prescribed by the notification 
that cannot acquire the status of a statutory 
duty or obligation and render an act invalid 
for the non-observance of its requirements. 
Hence the notification of the Govt, fixing the 
minimum wages for that industry is valid 
even though it has been issued only after the 
expiry of the self-imposed time-limit. A 1957 
Trav-Co 130(138) (DB). 

(7) Where the Chief Commissioner of the 
Province, after applying his mind to the ques¬ 
tion, ordered the Secretary to the Government 
to Issue a notification under Section 27, it was 
held that the notification issued by the Secre¬ 
tary could not become vitiated on the ground 
that tha Secretary did not obtain the ap¬ 
proval of the Chief Commissioner for tne 
draft notification before it was actually issu¬ 
ed. A 1953 Ajmer 65(72). 
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(b) Modify or rescind any entry in either Part of the Schedule; 
and thereupon the Schedule shall in its application to the State be deemed to be 
amended accordingly.” —M. P. Act XXIII of 1961, Section 17 (23-6-1961). 

STATE AMENDMENT 

Sections 27A, 27B. 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh, after S. 27, Insert sections 27A 
and 27B as under:— 

“27A. No suit, prosecution or other legal proceeding whatsoever shall lie against 
any person for anything which is in good faith done or intended to be done under 
this Act. 

27B. (l) The State Government may, by order, direct that any power, other than 
the power exercisable by it under sections 27 and 30. shall in such circumstances 
and in such manner, if any. as may be specified in the direction, be exercised by 

any officer not below the rank of Assistant Commissioner of Labour or authority 
subordinate to it. 


Section 27 (contd.) , 

(8) Addition of new item in Sch Part I — 
Minimum wages fixed by virtue of this new 
item in part of State and not in whole State 
— No reasons as required by Section 26 noti¬ 
fied — Such fixation is invalid A 1962 Rat 
218(221, 222) ; 1962 RajLW 301 (DB). 

(9) It would be defeating the objective of 
the Act if a narrow interpretation to the 
word employment- is put so as to mean in¬ 
dustry, establishment or undertaking. -Em¬ 
ployment’ according to the Chambers’s Dic¬ 
tionary means an act of employing, what en- 
gages or occupies, occupation. A 1970 Pat 193 
(198, 200) : 1970 BLJR 199 : 1970 LablC 681 
(DB). (A printing section of a Cigarette Com- 
pany which does the work of printing car¬ 
toons and labels, is a Scheduled employment.) 

(10) The notification issued by the State 
«.^ rn « ment fixin £ ,h e minimum rates of 

! n u r , esp€cl of ,ti e employment in 'Shops 
Establishments (including Hotels and Re. 
siaurants) is perfectly within the jurisdiction 

»«Kssr$- A 1963 Ker 115,1211 : 

jJn 1 * A faclory manufacturing ribs for um- 
c ? mes within the scope of the ex- 
ihi^ a K n nf eneral engineering- as used in the 
Lnh ^ i/Sio er 3 r ! e 2 t notification No. 998/729-6- 

Section 8 Thn 6d 20th ? ebr Y ar * 1958 under 
enpinporw. 71181 f x P res sion includes general 
manufacture or work done by 

23 F$“647<M9MP%) ° f maChineS - (I982 - 63) 
InStei?*! to Time-keepers employed 
371(371KDB) M ° t0r Trans P° rt - A 1S67 Cut 

ocilfi to S e FT**?* in whIch Entry No. 17 
S5>- 1 a SL S ^ h , edule , to . the Act - "‘extile In¬ 
in tho »,on P # ar ? 0 re ^er to industry engaged 

In some iso atPH re n° f ,ex , tiles and »* meill? 
textlte fahS 1 ^ Pfooesslng of pre-existing 

&o? nV S!n 0 I 

722(725) tVTSmvSST 9, 1968 ^ bIC 
TexS P ^L 0 , yrnent *5 te xUle industry’ - 


’A” in the citations 


and handloom fabrics purchased from market 
— Not a textile industry, within Item 17 1968 
LablC 722(727) : 32 FJR 398 (Punj). 

(15) The manufacture of Mangalore pattern 
roofing tiles is outside the purview- of Entry 
22 of Part I of the Schedule and the notifica¬ 
tion issued by Kerala Govt, on 12-5-1975 under 
Sec. 27 so far as it applies to such tiles is, 
therefore, quashed. A 1977 SC 90(94) : 1976 
LablC 1778 t (1977) 1 SCJ 397. 

(16) No restriction is placed upon the power 
of the Government to include in the list only 
such categories of labour which can be 
characterised as sweated labour. In fact, the 
Act itself, does not lay down any such restric¬ 
tion anywhere. Merely because the items 
mentioned in the Schedule show that it com¬ 
prises sweated labour, it does not necessarily 
follow that no minimum wages can be fixed 
in regard to labour in general which cannot 
actually be sweated labour. (1973) 2 AnLT 264 
(268). 

(17) The term ''wood working estab- 
I'snrnenV 1 is of wide import out of which 

Umbering operations’ 1 are excluded. Timber¬ 
ing is a process which is carried on after the 
wood is converted into timber and made 
ready for the purpose of construction. So all 
the employees who are employed in such 
work alone are excluded. Hence the work 
wh ch is being carried on in saw-mills is not 
included within the term “timbering opera- 
uons but it is positively included within the 
term wood working establishments.” The 
employees working in such concerns are not, 
therefore, excluded under the G O. Ms. 
No. 571 0 f 20-3-1971. 1975 LablC ' 427(429) : 
(1975) 1 LabLN 204 (DB)(AP) . 

i! I 18 ] , "Ottficatlon dated 20-9-1976 pub¬ 
lished in the Gazette dated 9-10-1976 and fix- 
the minimum wages in respect of “stone 

rninoc of or ,^°, ne < * usUn * cover limestone 
mines as well. In absence of material to show 

that kyanlte mines, copper mines etc., are 

he ^ ct , lh 2 t ***** are specifically 
mentioned in schedule does not lead to Infer- 

Hf?? s ! one jninea were not Intended 

liRon ieo™ d H»V chcdu,e . 1978 LablC 1691 
(1698, 1699) : 38 FacLR 260 (DB)(AP). 
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( 2 ) Nothing in the Act shall derogate from the right of the State Government to 

exercise any power delegated to any officer or authority subordinate to it" _M P 

Act XXIII of 1961, section 18 [23-6-1961]. ' * 

28. Power of Central Government to give directions — The Centra Gov¬ 
ernment may give directions to a a [State Government] as to the carrying into 
execution of this Act in the a [State]. 

[a] Substituted for “Provincial Government” & “Provinces” by A.L.O. 1950. 

29. Power of the Central Government to make rules.— The Central Gov¬ 
ernment may, subject to the condition of previous publication, by notification 
in the Official Gazette, make rules a prescribing the term of office of the mem¬ 
bers, the procedure to be followed in the conduct of business, the method of 
voting, the manner of filling up casual vacancies in membership and the 
quorum necessary for the transaction of business of the Central Advisory Board. 

[a] For the Minimum Wages (Central) Rules, 1950, see Gaz. of India, 
1950, Pt. II, section 3. page 781 (as amended by G. S. Rs. 918, 1060, 

1301, 1523 of 1950: 627, 1140, 1512 of 1961; 213, 1542; of 1962; 945’, 

1213, 1324 of 1963; 721 of 1965; 1473 of 1966; 255 of 1967; 2201 of 1968).) For 
Minimum Wages (Central Advisory Board) Rules, 1949, see Gaz of India 5-11- 
1949, Pt. I. S. 1. p. 1532. 

30. Power of appropriate Government to make rules.— (1) The appro¬ 
priate Government may- subject to the condition of previous publication, by 
notification in the Official Gazette, make rules for carrying out the purposes 
of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules 

may— 

(a) pi -scribe the term of office of the members, the procedure to be follow¬ 
ed in the conduct of business; the method of voting, the manner of filling 
up casual vacancies in membership and the quorum necessary for the 
transaction of business of the committees, sub-committees, a [* * *] and 
the Advisory Board; 

(b) prescribe the method of summoning witnesses, production of documents 
relevant to the subject-matter of the enquiry before the committees, 
sub-committees, a [* • •] and the Advisory Board; 


Section 29 

(1) This Act does not confer on the rule 
making authority power to give any notifi¬ 
cation retrospective effect either by express 
words or by necessarv implication. (1969) 19 
FacLR 367(369, 370) : (1969) 2 MadLJ 366. 

Section 30 

(1) Scheduled employment — Minimum 
wages fixed — Special order u/s. 13 (1) not 
issued — General rules framed u/s. 30 will 
govern conditions of service. A 1963 Pat 181 
(184) : 1963 BLJR 305 <DB). 

(2) Rules framed under Rules 26 (1) and 
25 (2) — Register for wages and overtime 
— Maintenance of register away from work- 
spot is an offence — Maintenance of over¬ 
time Register is essential even though over¬ 
time wages are not paid. ILR (1967) 17 Raj 
657(859) i 1968 LablC 1352. 

(2A) Overtime Wages — Provisions con¬ 
tained in S. 13 (2) are applicable to R 24 — 
Thus an employee whose employment was 
intermittant in nature would not be entitled 
to overtime wages under Rules. (1983) 62 FJR 
367 : (1963) 2 ServLJ 529 (Delhi) 

(3) The mere passing of an order under 
Rule 34 (2), of the A. P Rules, I960 will not 
start limitation against the affected party. 
Limitation under Rule 34 (4) will start to run 
only when the affected party had rotice or 
knowledge of the order by its formal com¬ 
munication to him or otherwise. A I960 
AndhPra 433T435) I (1965) 2 AndhWR 85. 


(4) Rule 27 of the Minimum Wages 'Madh. 
Pra.) Rules 1958 not in any way in excess of 
the rule making power of the Government 
conferred on it by S. 30 of the Act. 1978 Lab 
IC 1754 : (1979) 1 LabLN 198 (DB)(MP). 

(5) Scope — General power under sub-sec¬ 

tion (1) is not controlled by specific topics in 
sub-section (2). 1978 LablC 1754(1757)(DB) 

(MP). 

(6) In view of the provisions of the Sec¬ 
tions 2 (b) (i). 18 and 30 with regard to item 
25 in Part I of the Schedule as inserted by 
Andh. Pra- Amendment, the appropriate Gov¬ 
ernment would be the State Government that 
has to make the rules and not the Central 
Government 1981 LablC 1401(1403, 1404) I 
(1981) 2 APLJ (HC) 126 


(6A) The power to make rule under Cl. (g) 
of sub-section (2) of S. 30 is an extension of 
the powers conferred on the appropriate Gov¬ 
ernment under sub-section (1) of S. 13. (1983) 
62 FJR 367 : (1983) 2 ServLJ 529 (Delhi). 


(7) A wage period of more than one month 
nay be enforced only after rules to that ef- 
ect are made and published in the official 
jazette. A notification directing payment o* 
vages for one year to agricultural labour u 
sad. because it is not a rule under S. 30 nor 
t has been published in the official gazette- 
1930 BLJR 539 (541) (Pat). 
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(c) prescribe the mode of computation of the cash value of wages in kind 
end of concessions in respect of supplies of essential commodities at con¬ 
cession rates; 

(d) prescribe the time and conditions of payment of, and the deductions per¬ 
missible from, wages, 

(e) provide for giving adequate publicity to the minimum rates of wages fix¬ 

ed under this Act; 

(f) provide for a day of rest in every period of seven days and for the pay¬ 

ment of remuneration in respect of such day: 

(g) prescribe the number of hours of work which shall constitute a normal 
working day; 

(h) prescribe the cases and circumstances in which an employee employed 
for a period of less than the requisite number of hours constituting a 
normal working day shall not be entitled to receive wages for a full 
normal working day; 

(i) prescribe the form of registers and records to be maintained and the 
particulars to be entered in such registers and records; 

(j) provide for the issue of wage books and wage slips and prescribe the 

manner of making and authenticating entries in wage books and wage 
slips; 

(k) prescribe the powers of Inspectors for purposes of this Act; 

(l) regulate the scale of costs that may be allowed in proceedings under sec¬ 
tion 20; 

(m) prescribe the amount of court-fees payable in respect of proceedings 
under section 20; and 

(n) provide for any other matter which is to be or may be prescribed. 

[a] The words “advisory committees, advisory sub-committees” were omitted by the 
. Minimum Wages (Amendment) Act, 1957 (XXX of 1957), section 16 [17-9-1957]. 

I STATE AMENDMENT 

Maharashtra: 

In its application to the State of Maharashtra, 

(1) In section 30, in clause (g), for the words “a normal working day", substitute 
words “a normal working day or week"; and 

(2) in clause (j), for the words "wage slips", at both places where they occur, sub¬ 
stitute the words "or wage slips and attendance cards’’.—Maha. Act III of 1963, 
section 10 [14-1-1963]. 

• STATE AMENDMENT 

Section 30A, 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh after section 30 of the principal 
Act insert section 30A as under:— 


“30A. If any difficulty arises in giving effect to the provisions of this Act, the 
Stale Government may, by order, do anything, not inconsistent with the provisions 
of this Act, which appears to it to be necessary or expedient for the purposes of re¬ 
moving the difficulties ”—M. P Act XXIII of 1961, section 19 [23-0-1961]. 

a [30A. Rules made by Central Government to be laid before Parliament.—* 
Every rule made by the Central Government under this Act shall be laid ,as 
soon as may be after it is made before each House of Parliament while it is in 
session for a total period of thirty days which may be comprised in one ses- 
sion or in two successive sessions, ,and if, before the expiry of the session in 
which it is so laid or the session immediately following, both Houses agree in 
maiung any modification in the rule or both Houses agree that the rule should 
not be made, the rule shall thereafter have effect only in such modified form 

or anmilmonf », Ct ii k th ?.£ ase ma y so however, that any such modification 

donTiSr tiit a ruleV V ° U PreJ " d ' Ce to the validity of an V thin 8 previously 

^ [^TlMl] 17 ^ MinimUm Wages (Amendment) Act. 1961 (31 of 1961), section 3 
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8 [31. Validation of fixation of certain minimum rates of wages.— Whert 
during the period— 

(a) commencing on the 1st day of April. 1952, and ending with the date of 
the commencement of the Minimum Wages (Amendment) Act, 1954; or 

(b) commencing on the 31st day of December, 1954 and ending with the date 
of the commencement of the Minimum Wages (Amendment) Act. 1957; or 

(c) commencing on the 31st day of December. 1959, and ending with the 
date of the commencement of the Minimum Wages (Amendment) Act, 
1961, 

minimum rates of wages have been fixed by an appropriate Government as 
being payable to employees employed in any employment specified in the 
Schedule in the belief or purported belief that such rates were being fixed 
under clause (a) of sub-section (1) of section 3, as in force immediately before 
the commencement of the Minimum Wages (Amendment) Act. 1954, or the 
Minimum Wages (Amendment) Act, 1957, or the Minimum Wages (Amend¬ 
ment) Act. 1961, as the case may be, such rates shall be deemed to have been 
fixed in accordance with law and shall not be called in question in any court 
on the ground merely that the relevant date specified for the purpose in that 
clause had expired at the time the rates were fixed: 

Provided that nothing contained in this section shall extend, or be con¬ 
strued to extend, to affect any person with any punishment or penalty what¬ 
soever by reason of the payment by him by way of wages to any of his em¬ 
ployees during any period specified in th ; s section of an amount which is 
less than the minimum rates of wages referred to in this section or by rea¬ 
son of non-compliance during the period aforesaid with any order or rule 
issued under section 13.] 

[a] Substituted for former section by the Minimum Wages (Amendment) Act, 1961 
(31 of 1961), section 4 [28-8-1961]. 

STATE AMENDMENTS 

Section 31A, 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh, after section 31 of the principal 
Act, insert section 31A as under:— 

"31A. (1) The rates of minimum wages fixed or revised in respect of employ¬ 
ments Nos. 2, 3, 5, 6. 7, 8 and 11 in Part I of the Schedule to the principal Act, 
under the Government of Madhya Pradesh Labour Department Notifications Nos- 306 
to 309-XVI-58, dated the 30th December, 1958, shall be and shall always be deemed 
to have been validly fixed or revised and shall be deemed to have come into force 
on the date mentioned in the said notifications, notwithstanding any judicial decision 
to the contrary or any defect or irregularity in the constitution of the Advisory 
Board under section 7 of the Principal Act read with section 9 thereof or publication 
of the notifications in the Gazette or non-compliance with any other requirement of 
law and shall not be called in question in any Court merely on the ground that 
there was failure to comply with the provisions of the Principal Act 

(2) The rates of minimum wages fixed or revised in respect of employment speci¬ 
fied in Part 11 of the Schedule to the Principal Act under the Government of Madhya 
Pradesh, Labour Department Notification No. 7758-XV1, dated the 31st December, 
1959, shall be and shall always be deemed to have been validly fixed or revised, 
notwithstanding any defect or irregularity in the constitution of the Committee under 
section 5 (1) (a) of the Principal Act read with section 9 thereof, or publication of 


Section 31-A <M. P.) 

(1) Validation of rates of minimum wages Pradesh is without any authority and ineff«> 
fixed or revised under Notifications Nos. 306 tive — S, 31-A is invalid. A 1962 Madhrra 
to 309 XVi-58, dated 30-12-1958 of Madhya 342(347, 348) l 1962 MPLJ 849 (Do). 
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the notification in the Gazette or non-compliance with any other requirement of law 
and shall not be called in question in any Court merely on the ground that there 
was failure to comply with the provisions of the Principal Act: 

Provided that nothing contained in this section shall extend or be construed to ex¬ 
tend to affect any person with any punishment or penalty whatsoever by reason of 
the payment by way of wages to any of the employees during the period between 
the dates on which the aforesaid notifications came into force and the date on which 
this Act comes into force an amount which is less than the minimum rates of wages 
immediately prevailing before the said notifications or by reason of non-compliance 
during the period aforesaid with any order or rule issued under section 13 of the 
Principal Act.”—M. P. Act XXW of 1961. section 20 [23-6-1961]. 

Rajasthan; 

In its application to the State of Rajasthan after section 31 of the principal Act, 
insert the section 31A as under 

"31A. Validation of certain minimum rates of wages.—The rates of minimum 
wages fixed or revised before the commencement of the Minimum Wages (Rajasthan 
Amendment and Validation) Ordinance, 1968 in respect of employments Nos. 1, 2, 3. 

in Part I of the Schedule to the Act and employment 
in agriculture In Part II of the Schedule to the Act, shall be and shall be deemed 
always to have been validly fixed or revised, as the case may be, and shall be 
deemed to have come into force on the date such fixation or revision has been 
brought into force by the State Government by a notification in the Official 
Gazette notwithstanding any judicial decision to the contrary or any defect or ir¬ 
regularity in the constitution of the Committee or the Sub-committee, or the Ad¬ 
visory Board under section 5 or section 7 of the Act read with section 9 thereof or 
publication of the notification in the Official Gazette or non-compliance with any 
equipment of law and shall not be called In question in any Court merely on the 
ground that there was a failure to comply with the provisions of the Act "-Raj Act 
IV of 1969, section 4 (4-4-1069). ' 


IMK SCHEDULE 
[See Sections 2 (g) and 27] 

| PART I 

i £=: s zs.'ssgzz 

‘ 9S.izSSS3SSS» •—» 


m Sch *J luIe » Part I, item 3 

•chiS h r r f d 0r , 7 h “ ufactor y' in the 

be construed P^Poses uf the Act to 

sr SW 2 S 

“ , *c« 

% ssnss "sw* s ° rted s*. pH* 

SllSwffX^ £ ‘be’ a ma°nutecte?e *Sf 

on? C i CO Leaf Handling Industry was 

a ssS srs 

saT™^'’Sfws.Tsa 


(1965) Andh Pra 


t mSS* m Si s?a liuS-StSS 


(TOMS?" Item 3 - 1978 LebIC (NOC) 3 
Schedule, Part I, Item 4 

«f ( lL\ ptan * a,lon maintained for the purpos 
oJ f, a whether f or collecting leave 

SnbU nf U ui g , Se ? 3 f, wiU faU within th. 

ariosi* 1 I,em * of Part 1 of th e schedule 
104 19 ( 5 DBV 155(156) ! ILR (1958 > 10 ^ssan 

aSoS S ±i U l* d0es not tndicote that th. 
nf aiiho* must . be concerned in the mattei 

facturinv S°HenJ ** 0r pIuddn « °r manu 
in 

a iSSfiJSSSA &. ,he Government 

_„ <3) Employees In tea plantation — A-t am 
flX the C ir SU m,nT P,0yeeS CM 

nx tneir minimum wages — Theria i* nn 
°J a , ny infringement of fSndamenta 
32 g (35) * employer company, a 1964 Tripura 
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5. Employment in any oil mill. 

6 . Employment under any local authority 

7. Employment on the construction or maintenance of roads or in building opera¬ 

tions. , 

Substituted and always deemed to have been so by the Minimum Wages (Amend¬ 
ment) Act 1957 (30 of 1957), section 18. 

8 . Employment in stone breaking and Stone crushing. 

9. Employment in any lac manufactory. 

10 . Employment in any mica works. 

11. Employment jn public motor transport. 

12. Employment in tanneries and leather manufactory. 
a {Employrnent in Gypsum mines. 

Employment in Barytes mines. 

Employment in Bauxite mines.] 


Schedule, Part 1. Item 5 

(1) ' Any Oil Mill’’ includes mill extracting 
oil from rice bran by chemical process — 
G. O. Ms. No. 570 Home (Labour II) dated 
23-4-1970 prescribing wages applies to • m- 
ployees in such mill. 1975 LabIC 1107(1108. 
1109) : ILR (1975) AnPra 237 (DB)(AP). 

(2) Vanspati must be regarded as an oil 
for the purpose of the item 5 of Part 1 of 
the Schedule in spite of all »he processes to 
which the oil forming its base has been sub¬ 
jected in order to convert it into the finished 
product A 1980 SC 1889(1892) : 1980 LabIC 
978 ' 1980 CriLJ 1325. 

Schedule, Part 1, Item 6 

(1) Tube-well operators working in Dis¬ 
trict and Taluka Panchayats — They would 
be in scheduled employment as contemplated 
by S. 2 (g) "under any local authority" be¬ 
ing Item G in the schedule — Minimum wage 
fixed for such operators generally — Opera¬ 
tors in question are entitled to benefits of 
minimum wage and other benefits under the 
Act — Facts that they were Government 
servants and benefits were not extended to 
them, immaterial. A 1983 SC 336(338) : 1983 
LabIC 321. 

Schedule Part I, Uein 7 

(1) '"Construction or maintenance of roads" 
— Absence of any definition of road in the 
A'*t — Word road* in the expi' essi °n is wide 
enough to include railway, railroad or rail- 
way track because road is the Senus while 
railway is a species of road — Road does 
not cease to be such merely because it is 
exclusively used by a particular bind or 
vehicle as long as it is used as a line of com 
munication between places — Hence employ¬ 
ment on construction and mainlcnaiicc 
railway would fall within Entry 7. A 1969 
Bom 310(313) ; 70 BomLR 548. 

Schedule, Part I. Item 8 

(1) The stone breaking or stone crushing 
operations carried on in mines are not 
covered by item 8 of the schedule. A 196U 
SC 1008(1072). (A 1958 Horn 332, Reversed.) 

( 2 ) item 8 in Schedule - Complaints for 

breaches of Act in respect °. f 
mentioned in Item 8 - Cognizance can be 
taken only when they are hied by inspector 
appointed by State Government A 196) Horn 

67 ( 71 ) : 1964 (2) CriLJ 330 : 65 BomLR 24a. 

(3) Employment in stone-breaking or stone¬ 
crushing — Appropriate Government in 


matters of employment in relation to mines” 
is the Central Government. A 1969 Orissa 
110(111) . 1S69 LabIC 567 : 34 CutLT 1372 
(DB). 

(4) The employment of quarrying 'shahabad 
stone’ is not the same as the scheduled em¬ 
ployment of stone breaking or stone crushing 
referred to in item 8, consequently, the mini¬ 
mum wages fixed for the employment of 
stone breaking and stone crushing will not ap¬ 
ply to the operation of quarrying shahabad 
stone. A 1972 SC 1177(1181) : 1972 LabIC 640. 

(5) In view of A 1972 SC 1177 the follow¬ 
ing decisions are not good law:— 

A 1988 Pat 39 : 1968 LabIC 40; 1978 LabIC 
1691 (1699)(DB)t AP) and 1982 LabIC (NOC) 
46 : 1932 MPI.J 103—Ed. 

Schedule, Part I, Item 10 

(1) Mica works’ is a general term ot 
widest possible import, and includes all 
kinds of works in relation to mica including 
mining. Mines are also worked, and must be 
included in the general term 'Mica works. A 
1957 Raj 35(36) •• 1984 LabIC 140 : (1983) 63 
F.IR 206 (DB)CDelhi). 

(2) Connotations of ’mica mine’ and 'mica 
works' are entirely distinguishable and dif¬ 
ferent and both occupy quite different fields 
and areas of operation. It would not be 
reasonable to read 'mica mines’ in the ex¬ 
pression 'mica works’ particularly when¬ 
ever it was intended to include employment 
in relation to any mine, then under item 12, 
by clear intendment employments in various 
kinds of mines have been stated in unambi¬ 
guous manner without inclusion of employ, 
ment in schedule notification issued by Cen¬ 
tral Government fixing minimum wages of 
the various employees working jn the mica 
mines is ultra vires. (1980) 56 FacLR 468 
(472) : (1980) 2 LabLJ 465 (Pat). 

(3) Central Government notification fixing 
minimum wages of employees of mica mines 
— Notification declared ultra vires by one 
High Court — Strong action recommended to 
be taken bv Central Government under Wf 
in view of Art 43 Constitution. 1984 Lablfc 
140(147) ; (1983) 63 FJR 206 (DB)(Delhi). 

Schedule, Part 1. Item 12 

(1) 'Employment in tanneries and leather 
manufactory” - Includes manufacture of 
articles oat of leather. 1979 LabIC 63(64) I 
83 CalWN 226 (DB). 
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^Inserted by S.O. 3760, Published in Gaz. of India, 15-12-1962, Ft. II, section 3 (ii), 
p. 4068. 

Employment in Manganese mines. 

Inserted by S.O. 4030, Published in Ga 2 . of India, 11-1 1-1967. Pi. II, section 3 (ii) ( 
p. 4212. 

Employment in China Clay mines. 

Employment in Kyanite mines. 

Inserted by S.O. 586, published in Gaz. of India, 5-2-1970, Pt. II section 3 (ii), 
p. 1865. 

Employment in magnesite mines. 

Inserted by S.O. 2357, published in Gaz. of India, 5-2-1970, Pt. II, section 3 (ii) 
p. 3035. 1 

Employment in white clay mines. 

Republished in Guj. Govt. Gaz., 14-10-1971, Pt. UL, p. 2689. 

Employment in Steatite Mines (including the mines producing. Seapstone and Tale) 
covered under the Mines Act, 1952 (35 of 1952). 

Employment in Ochre mines. 

Employment in Asbestos mines. 


Inserted by S.Os. 2972, 2973 and 2974 dated 1-7-1972 and 6-7-1972 respectively 
Published in Gaz. of India, 21-10-1972, Pt. II. section 3 (ii). p. 4353. 

Employment in Chromite mines. 

Inserted by S O. 2311, published in Gaz. of India, 19-7-1975, Pt U, section 3 (ii), 

p. 2612. ’ 

Employment in Graphite mines. 

Inserted by S. O. 556. published in Gaz. of India, 12-2-1977, Pt. II, section 3 (U) 
p. 591. 

Employment in laterite mines. 

Employment in dolomite mines. 


Inserted by S.O. 2950, published in Gaz. .of India, 7-10-1978, Pt. II section 3 (ii). 
p. 2777. ’ 

Employment in Walfram mines. 

Inserted by S.O- 3671, published in Gaz. of India, 23-12-1978, Pt. If, section 3 (il), 
p. 3471. 1 

Employment in iron ore mines. 


In ~« ,o y S O ‘ 1757 P ubUshed 111 Gfl z. of India, 28-8-1980, Pt II, section 3 (11), 

p. ZZ tZ. 

Employment in Granite mines. 

Inserted^ by S.O. 2473, published In Gaz. of India, 20-9-1980, Pt. II, section 3 (U), 
Employment in Hematite mines. 

Inserted^^by S.O. 1957, published in Gaz. of India, 23-4-1983, Pt. II, section 3 (il), 

L ra e!rr t <! n n l0a(,in8 and Unl0ading 111 Railways - g00dS - docks and ports. 

P 2075" S °- 2 ° U2> PUb,iShetl " G3Z * ° f ,ndia > «. H. section 3 (ii), 

Employment in Ashpit cleaning on Railways 

Ttm. S °- “ w PubU!h ' d '«■ '»«>«. Mm, ft ... 3 


MATE AMENDMENTS 

lN ?«n7ed^aK^ 0 E l ( ,r haUS,1V '- °" ly *■“'«<”“ ■» b.to„. ... 

ANDHRA PRADESH 
*• Employment in any Cinemas. 

2- Employment In any hotel or restaurants o r touring establishments. 
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3. Employment In any hotels and, restaurants or eating houses. 

—Andh. Pra. Gaz.. 3-3-19G0, Pt. I, p. 665. 

16. Salt pans. 

17. Printing presses, including Litho and Offset printing 

18. Metal foundries and general engineering. 

19. Automobile Engineering Workshops [Including Servicing and Repairing.] 

—Andh. Pra. Gaz., 17-1-1963. Pt. 1, p. 203 as amended by Notification No. 735, 
Andh. Pra. Gaz., 16-9-1971, Pt. I, p. 798. 

Employment in Toddy selling including tapping and conveyance. 

—Andh. Pra. Gaz., 15-7-1965, Pt. 1. p. 1412. 

Employment in wood working establishments including wooden furniture works 
and excluding timber operations.—Subst. for existing entry. 

Andh. Pra. Gaz., 14-12-1967, Pt. I, p. 2119. 

21. Employment in any marketing societies, consumers co-operative societies and 
co-operative banks. 

22. Employment in any handloom weaving establishments, 

23. Employment in any cotton carpet weaving establishment. 

—Andh. Pra. Gaz., 7-11-1968, Pt. I. p. 2036. 

24. Employment in any cotton and ginning and pressing factories. 

—Andh. Pra. Gaz., 16-4-1970. Pt. I, p. 441. 

25. Employment in any shop. 

—Andh. Pra. Gaz., 28-1-1971, Pt. I, p. 93. 

20. Employment in Cashew Processing Establishments. 

—Andh. Pra. Gaz., 17-2-1971, Pt. I, p. 131. 

27. Employment in Motion Picture Industry including production, distribution and 
publicity. 

—Andh Pra. Gaz., 24-6-1971, Pt. I, p. 371. 

28. Employment in any Newspaper Establishments excluding Working Journalist 
as defined under Section 2 of the Working Journalists (Conditions of Service 
and Miscellaneous Provisions) Act. 1956. 

—Andh. Pra. Gaz., 29-9-1971, Pt. I, p. 608. 

29. Employment in Khandsari Factories. 

—Andh. Pra. Gaz., 29-7-1971, Pt. I, p. 632. 

Employment in Mica Works. 

—A. P. Gaz., 21-9-1972, Pt. I, pp. 939 to 941. 

30. Employment in Paper and Paper Board manufactory Including hand made 


paper. 

—A. P. Gaz., 5-9-1974, Pt. I, p. 1178. 

31. Employment in Power-Loom Industry. 
—A. P. Gaz., 19-2-1970, Pt. I, p. 166. 


Schedule, Part 1, Item 19 (A. P.) 

(1) The term 'wood working establish¬ 
ment’ in G O Ms No. 571 D/- 23-3-1971 is 
of wide import out of which ’timbering 
operations’ are excluded. Timbering is pro- 
cess which is carried on after the wood is 
converted into timber and made ready for 
the purpose of construction. The work which 
is being carried on in saw-mills is not ln , c1 ^: 
ed within the term ’timbering operations but 
it is positively included in t ho term w ood 
working establishments.’ 1973 _ >t ,V ablC 427 

(429) • (1975) 1 AndhWR 12 (DB). 

( * Schedule, Part 1. Item 22 (A. P > 

(It The weavers who constitute a hody or 
men whose main purpose is to weave yarn 
supplied bv the Master Weavers can be said 
to constitute a handloom weatdng establish¬ 
ment within the meaning of , ,he ex P re ^^ ^. 
•establishment’ The word establishment 
which occurs in the Schedule must be give 


wide meaning as to include all places, where 
the employees work whether they belong to 
the employer or not. 1978 LabIC 206(208) J 
(1978) 1 AndhWR 409 (DB). 

(2) The manufacture of Mangalore 
outside the purview of Entry 22 and tne 
notification issued by the Gularat 9™ r £ 
ment on 12-5-1975 so far as it applies W 
such tiles is. therefore, quashed. A 19 7 ^ 
90(94) : 1976 LabIC 1778 : 1976 UJ(SC) 91*. 

Schedule. Part 1, Item 25 (A. P-) 

(1) Employment in * hop “--^anT^not 
Government is State Government ^ 

Central Government — P®™ 01 ’/ ' r. 31 
owner for contravention of R_ 39 r '2_ Notice 
of A. P Minimum Wages Ruies Wages 

Snto Rule 26 -B (2, of 

(Central) Rules - N°t necessary. 1981 

1401(1403, 1404) : 59 FJR l5o(AP). 
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*2. Employment In Tile Industry and Potteries. 

_A. P. Gaz., 6-5-1979, Pt I, p. 402. 

S3. Employment in Club* and Canteens. 

34 Employment in Baking process including Biscuit Manufactory — Original entry 
as it was added by A. P. Gaz., 3-4-1960, Pt I, p. 434 substituted by A. P. Gat, 
19-2-1983, Pt. I, Ext, p- 1. 

35 . Employment In any Cement Concrete pipes and other cement ware manufactory 
excluding Stone ware pipe manufacture. 

—A P. Gaz., 30-10-1980, Pt. I, p. 1231. 

38 Employment in any Private Motor Transport excluding Motor Cam. 

—A. P. Gaz,, 7-1-1982, Pt. I. p. 10 (No. 1). 

87. 

38. Employment In Petrol Bunks. 

—A. P. Gaz., 29-5-1983, Pt. I, p. 375. 

ASSAM 

Employment in commercial handling. 

—Assam Gaz., 12-9-1957, Pt HA, p. 1827. 

Employment in any shop, commercial establishment and establishment for public 
entertainment or amusement located within limits of any municipality in State 
of Assam. 

—Assam Gaz. 23-3-1966, Pt. IIA, p. 623. 

Employment in Film (Production, Distribution and Exhibition) — Assam Gaz., 
17-12-1975, Pt. n-A, p. 2805. 

1. Emp loyment in Engineering Industry Including Motor Garages and Workshops. 

2. Employment In Cotton Textile Mill. 

3. Employment In Soap making. 

4. Employment In Bakery. 

5. Employment In Fruit Preservation. 

8 . Employment in Saw mill. 

7. Employment In Brick making, 

8 . Employment In Glass Manufactory. 

9. Employment in Trunk and Bucket Manufactory. 

10. Employment In Carpentry. 

11. Employment In Cement Industry. 

12 . Employment In Paper Industry. 

—Assam Gaz., 5-1-1977, Pt. II-A, p. 32. 

Employment In Paper Industry. 

—Assam Gaz., 12-1-1977, Pt. II-A, p. 12. 

Employment in Transportation, Marketing, Distribution of Petroleum Products. 
—Assam Gaz., 5-7-1977, Pt. II-A, p. 2961. 

Employment in Earth Cutting, Earth removing, Earth filling and Earth Dwelling 
operation. 

—Assam Gar., 26-8-1981, Pt. II-A, pi 1183. 

Employments in Chartered/Cost Accountants, Auditors, Tax Consultancy Services. 
—Assam Gar., 31-8-1983, Pt. II-A, p. 1235. 


BIHAR 

18. Employment In brick manufactory^-eubstituted for original Item 16—see 
Gaz., 27-12-1961, Pt. II. p. 2393. 

17. Employment in dn emn Industry. 

18. Employment in Cold Storage. 

19. Employment in Hotels, Eating Houses and Restaurants. 

-Bihar G az., «-1961, Pt H. p. 46 . 

**A” In the citations stands for AIR 

[Vol 25] 4 A. M. 50 
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20 . Employment In Silk Industry—including manufacture from pure silk, art silk and 
other staple yam for substitution-see Bihar Gaz., 5-8-1977, Ext, p. 3 (No. 791 ). 
—Bihar Gaz.. 29-4-1964, Pt II, p. 823. 

23. Employment in loading and unloading operations. 

—Bihar Gaz., 14-12-1966, Pt II, p. 3597. 

24. Employment in shops selling cooked foodstuff. 

—Bihar Gaz., 16-3-1971, Ext, P. 2 No. 175. 

25. Employment in glass industry (excluding glass sheet). 

—Bihar Gaz., 25-3-1971. Ext P. 2. 

26- Employment in Refractories, Firebricks and Ceramics Industries. 

—Bib. Gaz., 15-5-1973, Ext., p. 2 (No. 573). 
a{27. Employment in Shops and Establishments other than that covered under any of 
the other entries in this Schedule. 

Explanation.— For, the purposes of this entry, the expression ’Shop’ and ’Establish¬ 
ment’ shall have the meanings respectively assigned to them in the Bihar Shops 
and Establishments Act. 1953 (8 of 1954)]. 

—For substitution see—Bihar Gaz., 25-11-1978. Ext. p. 1 (No. 918>—Originally it 
was added by Bihar Gaz., 28-5-1973, Ext, p. 2 (No. 620). 

28. Employment in Clinical Nursing Home. 

—Bihar Gaz.. 31-1-1974, Pt I, p. 204. ‘ 

29. Employment in Dairies and Poultry Farms. 

—Bihar Gaz., 6-2-1974. Ext., p. 5. 

30. Employment in Bakeries and Confectionaries. 

—See Ibid. 

31. Employment in Hair Cutting Saloons. 

—See Ibid. 


32. Employment in Manufacture of Gold and Silver Ornaments and articles ol 

artistic designs. 

—Bihar Gaz., 11-9-1974, Ext., p. 26. 

33. Employment in Powerloom Industry. 

—Bihar Gaz., 11-9-1974, Ext., p. 11. 

34. Employment in Handloom Industry. 

35. Employment in Private Hospitals, Nursing Homes and Clinics. 

—Bihar Gaz., 15-10-1976, Ext. pp 3 2 respectively. 

36. 


37. Employment in Tailoring Industry. 

—Bihar Gaz., 15-10-1976, Ext, p. 4 (Draft notfn.). 

38. Employment in Hard Coke Ovens. 

—Bihar Gaz., 5-8-1977, Ext. p. 2 (No. 791). 

39. 

40. Employment in Aluminium Industry. 

—Bih. Gaz., 7-11-1981, Ext, p. 2 (No. 1143). 

41. Employment in Khandsari Industry. 

42. Employment in Chemical and Pharmaceutical Industry. 

43. Employment in Soap making Industry. 

44. Employment in Cement Pre-stressed Products Industry. 

—Bihar Gaz., 7-11-1981, Ext., p. 4 (No. 1143). 

45. Employment in Asbestos Cement Factories. 

46. Employment in Glass Sheet Manufactory. 

47. Employment in Gun Factories. 

48. Employment in Religious and Social Institutions, 

49. Employment in Paper Industn- 

50. Employment in Laundry and Washing. 

51. Employment in Hosieries Manufactory. 

52. Employment in Manufacture of Sindur and Rang. 

53. Employment in Manufacture of Leather Goods. 

54. Employment in Wood Works and Furniture. 

55. Employment in Ice Cream and Cold drinks. 

66 . Employment in Petrol and Diesel Pumps. 
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67. Employment in Private Ferries and L. T. C 

68. Employment in Fisheries. 

6fi. Employment in Minor Engineering (excluding Automobile Engineering Shops) 
Industry. 

60. Employment In Khadi and Village Industrie*. 

—Bihar Gaz., 5-5-1982, Ext, p. 2 (No. 456). 

61. Employment in earth cutting operations. 

—Bihar Gaz., 10-1-1983, Ext, p. 2 (No. 23). 


GUJARAT 

L (a) In Pt I of the Sch. in its application to Bombay Area of State of Gujarat 
the following entries are deleted. 

<j) Employment in salt-pan industry. 

<ii) Employment In any residential hotel, restaurant or eating house as defined in 
the Bombay Shops and Establishments Act, 1948. 

(iii) Employment in any industry in which any process of printing by letter press, 
lithography, photogravure or other similar work or work Incidental to such 
process or book-binding Is carried on. 

(Jv) Employment in any cotton ginning or cotton pressing manufactory. 

(b) In said Sch, Pt I in its application to Saurashtra Area of State of Gujarat, 
Ihe following entries are deleted. 

(1) Employment in salt-pan industry. 

(il) Employment In cotton ginning and cotton pressing factories. 

(c) In said Sch. in its application to the State of Bombay, the following entries are 
deleted. 

(i) Employment In any shop or commercial establishment, other than that covered 
under any of the other entries in this Schedule. 

Explanation.— For the purposes of this entry, the expression, “shop" and •com¬ 
mercial establishment”, shall have the same meanings as assigned to them in the 
Bombay Shops and Establishments Act, 1948. 

n. In Pt I of the Sch. to the principal Act In its application to the State of 
Gujarat, after Entry 12, following entries added. 

13. Employment in any residential hotel, restaurant or eating house a* defined in 
the Bombay Shops and Establishments Act, 1948. 

14. Employment in any industry in which any process of printing by letter press, 
lithography, photogravure or other s i milar work or work incidental to such pro¬ 
cess or book-binding is carried on. 

15. Employment in cotton ginning or cotton pressing manufactory. 

16. Employment in any shop or commercial establishment other than that covered 
tinder any of the other entries in this Schedule. 


Explanation — For the purposes of this entry, the expression 'shop* and 'com¬ 
mercial establishment’ shall have the meanings respectively assigned to them in the 
SEl 961 ) ShOPB Establishments Act, 1948.— Guj. Act 22 of 1961, section 5 (w. e. I 

Employment in salt-pan Industry (w.e.L 15-7-1984). 

“Guj. Govt Gaz., 15-7-1964, Pt. I-I* p. 2245. 

Employment In any powerloom industry in which specified proceaes are carried an 
(w.tti, 1-8-1854), 

“Guj. Govt Gaz^ 23-7-1964, Pt. IL, p. 2272. 


Schedule, Part I, item 13 (Guj) 

Notification by State Government — 
22? minimum wages for employees in 
or commercial establishments — Held, 
. w “ not m by Article 14 as be- 
® I £ r l^ toi iv A Guj 184(187) (DB). 
Schedule, Part 1. Item IS (Guj) 

before the law — Reasonable 
OMdflratioa _ Notification by State Gov- 
Fi ? ation 01 minimum wages for 
wnpioyees in shops or commercial establish¬ 
ments — Held, notification was not hit by 


Art 14 aa being discriminatory. A 1961 Guj 
184 (188) (DB), 

Schedule. Part 1, Item 18 (Guj) 

(1) A mere look at entry 18 shows that 
before any employment is held to be a sche¬ 
duled employment It must be shown that 
any of the processes as mentioned in entry 18 
la carried on therein as apart and parcel of 
a powerloom Industry. The entry in terms 
takes In its fold employment in any p ow er* 
loom Industry and treats It as scheduled em- 
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Employment In Soap making Industry. 
Employment in cement pre-st ressed products. 

-Ou]. Govt Gar., 17-4-1969, Pt I-L, p. 192L 
Employment In bone crushing industry. 

—Guj. Govt. Gaz., 17-12-1970. Pt. I-L, p. 3646. 
tt Employment in Potteries Industry. 

* 4 . 


IT. Bnployment in Forestry and timber operations carried on by • tanner or in 
farm as incidental in connection with Farm operations. 

-Guj. Govt Gar., 8-3-1973, Pt I-L, p. 933 . 


0 


ao. 

•I. Employment in Brick Manufacturing Industry. 

—Guj. Govt Gaz., 15-8-1974, Pt. I-L, p. 2748. 

82. Employment in any Pulp and Paper. 

Guj. Govt Gat, 10-8-1970, Pt I-L, p. 1419. 

88 . 

34. Employment in drilling operation and maintenance of tube-wells. 

85. Employment in automobile repairing workshop my] garages. 

86. Employment in Sugar Industry. 

87. Employment in petrol and diesel oil pumps. 

Guj. Govt Gar., 2-8-1977. Pt I-L, p. 2511, 

88. Employment in Bakeries. 

81. Employment in Industrial Engineering Establishments (other than automobile 
repairing workshops and garages) employing less than 50 workers, engaged in 
the m anu f acture, fashioning, reconditioning, assembling or repairs of goods or 
articles of iron, steel and non-ferrous metals or plants, extrusion plants which 
produce for the manufacturing, assembling and repairing establishments and 
workshops. 

—Guj. Govt. Gar., 11-0-1978, Pt. I-L, pp. 2274 and 2278 respectively. 

40. Employment In any dispensary of medical practitioner or In any establishment 

of medical consultant or Hospitals or Nursing Homes etc. 

—Guj. Govt Gaz., 10-2-1979, Pt I-L, p. 24. 

41. Employment in Electronics and allied or incidental Industries. 

Guj. Govt Gaz., 28-8-1980, Pt. I-L, p. 4788. 

48. Employment in Khandsari Industry. 

—Guj. Govt Gaz., 28-4-1981, Pt I-L, p. 8553, 

48. Employment in Rubber and Rubber Products including Artificial Rubber and 
Artificial Rubber Products manufacturing Industry. 

—Guj. Govt Gaz., 13-8-1981, Pt I-L, p. 16547. 

44. Employment in Fisheries Industry. 

—Guj. Govt Gaz., 22-7-1982, Pt. LL, p. 1200. 

48. Employment in Plastic Industry, 

—See Ibid, p. 1208. 

41. Employment in Hosiery Industry. 

—Guj. Govt. Gaz,, 28-5-1983, Pt I-L, p. 868, 

47. Employment in preweaving and Textile Processing Industry In which any of the 
processes of winding, warping, beaming, sizing, drawing-reaching, weaving, dye- 


Sohedule, Part l Item 18 (Guj) (contdj 
ployment. But where the company is run- 
irfng a processing house wherein grey doth 
Is subjected to process of bleaching and dye¬ 
ing merely because or that process it cannot 
termed as a scheduled employment as per 


entry 18 unless it is further shown that the 
process of bleaching and dyeing of grey 
doth is an integral part and component 01 
the m ai n powerloom industry. (1982) 23 
GujLR 392(396) | (1982) 2 LabLN 536. 


be 
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ing, bleaching, calendering, folding, finishing, mercerising, printing or glazing 
of yam, cloth or articles made of cloth or any process I nc id ental or supple¬ 
mental thereto. 

—Guj. Govt Ga*. 28-9-1883, Pt I-L, p. 1024. 

HARYANA 

80. Employment in brick kilns. 

—Hary. Govt Gaz., 16-7-1968, Pt in (Leg. Supp.), p. 399. 

81. Employment in respect of operation of tube-wells. 

Hary. Govt Gaz., 20-5-1969, Pt III (Leg. Supp.), p. 271. 

82. Employment in automobile repairs workshops. 

Hary, Govt Gaz., 13-1-1970, Pt. m (Leg. Supp.), p. 29. 

83. Employment in Paper, Cardboard and Typewriter Ribbon Industries In Haryana 

—Hary. Govt Gaz., 4-8-1970. Pt. HI (Leg. Supp.), p. 807. 

81 Employment in manufactory of Khandsari, Gur and ShnkknT 
—Hary. Govt Gaz.—1972, Pt III (LS), p. 831. 

85. Employment in Asbestos Cement Factories. 

—Hary. Govt Gaz., 27-6-1972, Pt. Ill (LS), p. SSL 
88. Employment in Petrol and Diesel Pumps. 

—Hary. Govt Gaz., 20-8-1972, Pt in (LS). 

87. Employment in P, W. D. (Public Health). 

Hary. Govt. Gaz., 5-7-1974, Pt IU (LS), p. 157. 

88. Employment-in tailoring, stitching, and embroidery establishment 

—Hary. Govt Gaz., 12-11-1974, Pt D3 (LS), p. 1341. 

88. Employment in P. W. D. (Irrigation). 

—Hary. Govt. Gar, 5-7-1977, Pt IU (LS), 

42. 

48. 

44. Packing Industry, 

-Hary. Govt Gaz., 26-8-1982, Ext,, p. 1358. 

Note; Entries added in Punjab prior to 31-11-1966 continue to bold good In Han- 
yana and Chandigarh as welL—Ed. 






HIMACHAL PRADESH 

Employments in Shops and Commercial Establishment* 

—Him. Pra. Gaz., 12-2-1972, Pt 3, p. 142. 

KARNATAKA 

Employment in Docks, Wharfs and Jetties. 

—Mysore Gaz. 22-6-1967, Pt IV. section 2-C 00, p 2630 
. Employment in the Film Industry (including the Exhibition Sector). 
•—Mysore Gas. 17-8-1967, Pt. IV. S. 2 -C (li), p. 3543 . 

W. Employment in any Coffee Curing Works. 

». r *W= GM., U-MM8. Pt IV, «ct,« l-c 01), p. 47H. 

30. 

31. 

EmPh ^ ,t £ p owerloom and Handtoom (cotton) Industrie* 

82 . 5 - 12 ' 1974 - ^ IV. section 2-C (li), p. 

» Employment In Sericulture Farms. 

84 28 ^' 1975> «■ **** W. No. 2798. 

• “g®* 0 *?* I” Ceramics and Stoneware and Potteries works. 

* G “* 1W-1978, Pt IV. section *£*,7*5^ 


».i -. • *, 

•. Jjf r Employment in Bakeries. 

•—Kroa. Gaz., 29-7-1978, Pt. IV, section 


*-C (tt), Na 3631 
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88 . 

30. Employment In' Reflated Markets. Mandies, Bazar and other Similar Places. 
Krna Gaz, 30-7-1976, Pt. IV, section 2-C (ii), Ext. No. 3666. 

40. Employment in any Khandsari Sugar Factories. 

—Krna. Gaz., 1-4-1977, Pt IV, section 2-C (ii), Ext. No. 256, 

Employment in Sericulture. 

—Krna Gaz,, 4-5-1977, Pt. IV, section 2-C (ii), Ext., No. 348. 

40. Employment in brick manufacturing. 

IT^ rna - Gaz -’ 25-5-1978, Pt IV, section 2-C (II), Ext p. 837 

41. Employment in Educational Institutions. ’ * 

—Krna. Gaz., 25-5-1978, Pt IV, section 2-C (ii), Ext, No. 838. 

42. Employment in Hospitals. 

—ibid (No. 839). 

43. Employment In Clubs. 

—ibid, (No. 840), 


KERALA 

IS. Employment in manufacture of coir. 

—Subst. for original item—see T.C Govt. Gaz.. 23-12-1952 Pt. I, p. 1414 . 

20. Match Industry. 

21 . Employment in shops and establishments (Including hotels and restaurants) 

—Ker. Gaz., 10-12-1957, Pt. I, p. 2707. 

26. Employment in Plywood Industry. 

—Ker. Gaz., 28-12-1961, Pt. I, p. 2864. 

27. Employment in Minor Ports. 

—Ker. Gaz., 20-3-1962. Pt. I, p. 710. 

28. Employment for works in forests. 

—Ker. Gaz, 29-6-1964, Pt I, G. 1834. 

29. Employment in the manufacture of Rubber Products. 

—Ker. Gaz., 29-3-1966, Pt I, p. 160. 

80. Employment in Minor Engineering Industry. (Minor Engineering Units employ* 
ing less than 50 workers). 

—Ker. Gaz, 9-9-1969, Pt I, p. 413. 

33, Employment in Hill Produce Industry. 

—Ker. Gaz., 31-8-1971, Pt. I, p. 444. 

84. Employment in Manufacture of Ayurvedic and Allopathic Medicine. 

—Ker. Gaz, 15-7-1975, Pt. I, section IV, G. 882, No. 27. 

35. Employment in powerloom Industry. 

—See, Ibid G. 883, No. 28. 

98 . 

37. 

38. Employment in handling and care of elephants. 

—Ker. Gaz, 1-4-1978, Ext., p. 1 (No. 229). 

39. 

40. Employment In Ice-factories. 

—Ker. Gaz., 22-5-1979, Pt. I, section IV, No. 2!. 

41. Employment in units engaged in the manufacture and sale of umbrellas. 

—Ker. Gaz, 25-3-1080, Pt. I, section IV, G. 382, (No. 13). 


Schedule. Part 1, Item 21 (Ker.) 

(1) Authorised ration distributor under 
Kerala Rationing Order — It is a shop — 
Persons employed by such distributor are 
'employees’ — Manager of a shop with salary 
of Rs. 180/- Is also 'employee’, entitled to 
benefits of Minimum Wages Act. 1982 Lab 
IC 247(250) : ILR (1981) 2 Ker 706. 

Schedule, Part 1, Item 29 (Ker.) 

(1) Notification of Government appointing 


committee for fixation of wages in employ¬ 
ment "in rubber products industry'’ Is not 
beyond Item 29 of the Schedule. 

There is no distinction between the twd 
expressions 'manufacture of rubber products’ 
and "rubber products industry” and they 

come within the expression "manufacturing 

process” 1973 LablC 1408(1409) 1 28 FacLK 
157 (Ker). 


(Scfaj 791, 
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18. Employment in any cotton ginning and pr e ssi n g factory. 

19. Employment in any printing press. 

—M. P. Gaz^ 20-4-1958, Ft I, p. 327. 

Employment In any shop, commercial establishment, residental hotel, eating house, 
theatre or any other place of public amusement or entert ainme nt. 

—M. P. Gaz., 26-8-1960, Pt. I, p. 1377. 

Cl) Employment In any cotton gi n ning and pressing factory, 

(2) Employment in printing presses. 

—M. P. Gaz., 30-4-1935, Pt. I. p. 669. 

Employment in construction and maintenance of Irrigation work* 

—M. P. Gaz., 15-11-1968, Pt I, p. 1814. 

Employment In Slate Pencil Manufactory. 

—M. P. Gaz., 25-7-1969, Pt I, p. 1482. 

P) Employment In engineering industry (on which recommendations of the Wage 
Board appointed by the Central Government are not applicable). 

(2) Employment in the manufacture of food products (including cakes, biscuit* 
confectionary, icecream' and ice-candy) and beverages. 

(3) Employment in brick-kilns. 

—M. P. Gaz., 15-2-1974, Pt I, p. 294. 

(1) Employment in Forest Produce. 

—M. P. Gaz., 15-4-1977, Pt. I, p. 492. 

(1) Employment in Kosa Industry. 

—M. P. Gaz., 22-4-1977, Pt. I, p. 522. 

Omission of certain employments from Pt I of 8ch- In application to 

Mahakoshal Region. 

(1) Employment in glass Industry. 

(2) Employment in cement industry. 

-M. P. Gaz., 15-5-1964, Pt. I, p. 970. 

Employment in potteries in Mahakoshal Region, 

—M. P. Gaz., 3-6-1966, Pt. I, p. 864. 


MAHARASHTRA 


t. In Scb. Pt. I following entries shall be deleted— 

(a) In its application to Bombay area of State of Maharashtra] 

(1) Employment in salt-pan industry. 

(U) Employment In any residential hotel, restaurant or eating house as defln* 
ed in the Bombay Shops and Establishments Act, 1948. 

(iii) Employment In any industry in which any process of printing by letter 
press, lithography, photogravure or other similar work or work incidental 
to such process or book-binding is carried on. 

(Iv) Employment in cotton ginning or cotton pressing manufactory. 

(b) In its application to the Vidarbha Region of the State of Maharashtra] 

13. Employment In Glass Industries. 

14. Employment In Oil Mills. 

15. Employment in Transport Services. 

16. Employment in Cement Industry. 

17. Employment in Potteries. 

18 . Employment In cotton ginning and pressing factory, 

19. Employment in printing press. 

(c) In its application to the Hyderabad area of State of Maharashtra] 

(I) Employment in button factories. 

(U) Employment in the cotton ginning and pressing factories. 


m 1. Item 17 (Mah.) 

rae phrase 'under any at the other en- 
i SchKlule- In Intr, i? , 

Wtuityinx phraae of the term ’shou or 
gMocrdal establishment*. So read, an em- 
P*°y*nent which is covered by 'any of the 


other entries in this Schedule’ will be out¬ 
side the entry Itself. All shops and commer¬ 
cial establishments in the activities which 
are taken in by the other Items of the scho- 
aule are therefore within entry No. 17. 1973 
LabIC 1441(1448) ] 1973 MahXJ 566 
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<d) In its application to ibe State of Maharashtra; 

Employment in any shop or commercial establishment, other than that covered 
tinder any of the other entries in this Schedule. 

Explanation, i For the purposes of this entry the expressions 'shop* and •com. 
J?*"?® 1 eitaMkkment- shall have the same meanings as assigned to them in the 
Bombay Shops and Establishments Act, 1948. 

, In sd ** to Act in its application to the State of Maharashtra after Entry U 
following entries shall be deemed to have been added to the said part, namely— 

18. Employment In any residential hotel, restaurant or eating house as defined in 
the Bombay Shops and Establishments Act, 1948. 

14. Employment in any industry in which any’process of printing by letter press, 
lithography, photogravure or other similar work or work incidental to suck 
process or book-binding is carried on. 

15. employment in any cotton ginning or cotton pressing manufactory. 

18. Employment in glass industry. 

IT. Employment in any shop or commercial establishment «{not being an employ, 
ment in any bank or an employment which is included] under any of the other 
entries in this Schedule. * 


Explanation.— For the purposes of this entry, the expressions, 'shop 1 and 'es¬ 
tablishment’ shall have the meanings respectively assigned to them in the Bombay 
Shops and Establishments Act, 1948. 

[a] Substituted for “other than that covered" by Maha Act 8 of 1063 section 11 
(w.e.f. 17-1-1963). 

18. Employment in potteries. 

—Mah. Act 10 of 1061, section 5 (w.e.£ 23-2-1961). 
tfl. Emp loyment In rubber manufacturing industry. 

—Maha. Govt. Gaz., 1-10-1962, Pt I-L, p. 4162. 

20. Employment in paper and paper board manufactory, w.e.f. 6-4-1961 
—Maha. Govt. Gaz., 16-4-1964, Pt. I-L, p. 1413. 

21, Employment in Cinema Exhibition Industry, w.e.f. 1-11-1964, 

—Maha. Govt Gaz., 29-10-1964, Pt. I-L, p. 3755. 


22, Employment in any industry in which any process of transforming plastics into 
various solid shapes through moulding, forming, extrusion or casting by ap¬ 
plication singly or together with heat and pressure or both or other similar 
work or work incidental to such process is carried on w.e.f. 15-10-1965. 
—Maha. Govt Gaz., 15-10-1965, Pt. I-L, Ext., p. 3702. 

83, Employment in any Hospital not falling under entry 6 in this Schedule. 
—Maha. Govt. Gaz., 1966, Pt I-L. 

24. Employment in any brick or roof-tiles manufactory, w.ei. 1-11-1968, 

—Maha. Govt. Gaz., 3-11-1066, Pt I-L, p. 3620. 

25. Employment in any premises wherein buffaloes are kept for milking, cleaning 
or feeding and for all other ancillary processes. 

26. Employment in Automobile repairing workshops and garages, w.e.f, 1-6-1968 
—Maha. Govt. Gaz., 13-6-1968, Pt I-L, p. 2245. 

27. Employment in canteens and clubs not falling under entry 18 in this part 
—Maha. Govt Gaz., 12-9-1968, Pt. I L, p. 3385. 

28. Employment in film production industry. 

Explanation:— Expression “Film Production Industry" includes cine studios, etas 
laboratories and establishments and activities of cine producers, 

—Maha. Govt Gaz., 13-2-1969, Pt I-L, p. 988. 

29. Employment in powerloom industry. 

—Maha Govt Gaz., 20-3-1060, Pt I-L, p. 1588. 

80. Employment in any industry engaged in saw milling . 

81* Employment in any industry in which wooden furniture making or other simi¬ 
lar work or any work incidental to such process is carried on. 

31 Employment in any industry in which wooden photo or picture frames making 
and other similar work or any work incidental to such process is carried on. 
—Maha. Govt. Gaz.,* 8-1-1970, Pt. I-L, p. 264. 

*3. Employment in Bakeries. 

—Maha. Govt Gaz^ 6-4-1072, Pt 1-4 p. 2340. 
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84. Employment in Salt-pan industry. 

—Maha. Govt Gaz., 22-5-1972, Pt. I-L, p. 453T 

15. Employment in Cashew processing industry. 

—See Maha. Govt. Gaz., 13-7-1972, Ft. I-L, p. 4599. 

16. Employment in engineering Industry (not being an employment falling unde* 
entry 28 in this Part), that is to say any industry engaged in any manufac¬ 
turing process in relation to any machinery tools, instruments, utensils or arti¬ 
cles, or parts thereof, manufactured from ferrous or non-ferrous metals or 
any alloys (Including manufactures of ancillary products for automobile in¬ 
dustry, manufacture of bicycles including its spare parts) and processes con¬ 
nected therewith such as shaping, pressing, extrusion, turning, fabricating, 
processing smelting, refining, drilling cutting, Joining, grinding, forging, 
welding, buffing, electroplating and moulding. 

Explanation.— For the purpose of this entry, the expression “manufacturing pro¬ 
cess” shall have the same meaning as is assigned to it in clause (k) of section 2 ol 
the Factories Act, 1948. 

—Maha. Govt. Gaz., 29-3-1973, Pt T-L pp. 2725-27. 

>7. Employment In doth dyeing and/or printing. 

—Maha. Govt. Gaz., 29-3-1973, Pt. I-L, p. 2727. 

88 . Employment in Laundry Industry. 

—Maha. Govt. Gaz., 16-11-1972, Pt. I-L, p. 7255. 

89. Employment In the establishment of Attorney of the High Court of Judicature 
at Bombay. 

—Maha. Govt Gaz., 29-3-1973, Pt. T-L, p. 2727. 

46. Employment in any dispensary not being a dispensary is any hospital falling 
under entry 6 or 23 in this Schedule. 

—Maha. Govt. Gaz., 5-7-1973, Pt I-L, p. 5718. 

11. Employment In manufacture of containers and/or boxes from paper and/or card¬ 
board and/or Straw-board. 

—Maha. Govt. Gaz., 1-11-1973, Pt. I-L, p. 9340. 

0. Employment In the establishments maintained in connection with legal profes¬ 
sion by Advocates or Attorneys of the High Court of Judicature at Bombay or 
fcy any Association, Society or other body formed by Such Advocates or At¬ 
torney. 

—Maha. Govt. Gaz., 5-2-1975, Pt. T-L p. 10L 

48. Employment in Khandsari Sugar Manufactory. 

—Mah. Govt Gaz., 15-8-1976, Pt. I-L, p. 3928. 

44. Employment in grass cutting not falling in Part IT of the Schedule. 

—Maha. Govt Gaz., 12-8-1978, Pt. I-L, p. 4111. 

46. Employment in hair cutting saloon, hair dressing saloon or Hamm am Khana. 
—Maha. Govt Gaz., 10-11-1976, Pt. I-L, p. 

46, Employment in any establishment engaged in the manufacturing readymade 
garments or its accessories (excluding hosiery articles), and tailoring establish- 
i&enta. 


—See Maha. Govt Gaz., II-I-I977, Pt I-L 

47. Employment in manufacturing Fountain Pens, Ball Points Pens and/or their 

.f nd ^° r accessories like nibs, refills, etc., whether made from plastics, 
hakellte, ebonite, or any other metal. 


—See Maha. Govt Gaz., 21-4-1977, Pt. I-L, pi 3061. 

4A Employment as sweepers or scavengers In any employment not falling under 
■ay of the otter entries in this Schedule 
—Maha. Govt. Gaz., 21-4 1977, Pt. I-L, p. 2983. • 

Employment In any establishment manufacturing utensils and otter house- 
noid articles with or without admixture of Zinc, Brass, Copper, Aluminium, 
stainless Steel and/or any other metal, 

““Ibid | 
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49. Employment In forest and/or forestry. 

—Maha. Govt. Gaz., 8-9-1977. Pt. I-L, p. 5655. 

60. Employment in manufacture of optical frames. 

—See Maha- Govt. Gaz.. 1-12-1977, Pt I-L, p. 342, 

51. Employment in Handloom Industry. 

—Maha Govt. Gaz. 31-J-1980, Pt. I-L, p. 670. 

52. "Employment In Handmade Paper and Handmade Paper Board Manufactory*. 

Maha. Govt. Gaz., 22-3-1982, Pt. I-L. Ext, p. 83. 

53. “Employment in manufacture of eatable tobacco (not being an employment 
falling under entry 3 In Part \ of the Schedule)". 

—Maha. Govt Gaz., 18-8-1982, Pt. I-L, p. 3912 


MANIPUR 

1. Employments In Shops and Establishments and Employments In the Dam Coo. 
•traction and Irrigation Works. 

—Mant Gaz,, 6-11-1979, Ext., p. 1 (No. 234), ' - 


MEGHALAYA 

25. Employment In Sericulture and Weaving. 

26 Employment in Printing Presses. 

27. Employment in Sales, Distribution and handling of Petroleum Products. 

28. Employment in Soil Conservation Workers engaged in Plantation, Reclamation 
etc; 

—Megha. Gaz., 27-5-1982, Pt. V-A, p. 183. 


ORISSA 

12 (P) Employment In construction of or maintenance of dams, embankments, If* 
ligation projects, and sinking of wells and tanks. 

—Ori. Gaz. 30-1-1976, Pt. Ill, p. 58. 

12 (Q) Employment in Refractory Industry. 

12 (R) Employment in Ceramic and Pottery Industry. 

12 (S) Employment in Chemical Industry. 

12 (T) Employment in Minor Engineering Industry (employing less than 50 persons), 
-Ori. Gaz., 25-5-1978, Ext. p. 1. 

12 (V) Jute Industry and Jute Twine Industry. 

12 (W) Fisheries and Sea Food Industry. 

—Ori. Gaz., 5-1-1982, Ext. p. 1. 

12 (X) Employment in Bakeries and Confectionaries including biscuit making. 

12 (Y) Employment in Cement Pipe making and allied products industry. 

12 (Z) Employment In wood works and furniture making industries. 

12-Z-l Employment In Soap and detergent manufactory. 

12-Z-2 Employment in Automobile servicing, repairing garages and workshops, 

12-Z-3 Employment in manufacture of paints and varnishes. 

I2-Z-4 Employment in Ice factories and cold storages. 

I2-Z-5 Employment In Finishing, dyeing of yarn and fabrics, painting, knitting and 
embroidery. 

12-Z-8 Employment In Trunks, suitcases and bucket manufactory. 

12-Z-7 Employment in Manufacture of utensils, including aluminium and hindalium 
products. 

I2-Z-8 Employment in Manufacture of plastic products including toys. 

I2-Z-9 Employment in Manufacture of matches, fire works and explosives. 
12-Z-10 Employment In Foundry Industry with or without attached machine shop. 
12-Z-l 1 Employment in Regulated markets, marketing societies, co-operative socie¬ 
ties and banks. 

12-Z-12 Employment In Cashew processing establishments. j 
12-Z-13 Employment in Petrol and diesel oil pumps. 

12-Z-l4 Employment in Laundry including dry washing. 

12-Z-15 Employment in khadi village Industries including manufacture of imanasan 
and other products. 

12 Z-16 Employment in Powerloom industry. 

12-Z-17 Employment in clay pottery. 
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12-Z-18 Employment In Manufacture of Coke and homing Coal, 

12-Z-19 Employment in Carpet weaving Industry. 

I2-Z-20 Employment in Glass industry. 

12-Z-21 Employment in Cotton ginning and pressing industry. 

I2-Z-22 Employment in Ayurvedic and Unani Pharmacy. 

12-Z-23 Employment in Coir industry. 

12-Z-24 Employment in paper and card-board industry, 

12-21-29 Employment in Manufacture of electrical bulbs. 

12-Z-26 Employment in manufacture of radio by assembling with parts, 

12-Z-27 Employment in Brass and bell metal industry, 

12-Z-28 Employment in Manufacture of brush and brooms. 

12-Z-29 Employment in Manufacture of ropes. 

12-Z-30 Employment in Manufacture of nAiU and pins. 

12-Z-31 Employment in Manufacture of cold-drinks, soda and other allied products, 
—Ori, Gaz. 31-5-1982, Ext., p. 1 (No. 413). 


PUNJAB 

IS. Employment in Textile Industry. 

—PunJ. Govt. Gaz., 5-12-1052, Pt. I, p. 1582. 

14. Employment in any Foundry with or without attached machine shop. 

—Punj. Govt. Gaz., 10-2-1958, Pt. I, p. 191. 

15. Employment in agricultural implements, marhino tools and general engineering 
Including cycle Industry. 

—Pun]. Govt. Gaz., 1-3-1957, Pt 1, , i _ . 

16. Employment in scientific industries. t 
—Pun]. Govt. Gaz., 14-2-1958, Pt. I, 

17. Employment In Textile Industry. I 
—Punj. Govt. Gaz., 25-4-1958, Pt L 

18-19, • • • 

20. Employment in Ayurvedic and Unani Pharmacies. 

—Punj. Govt Gaz., 27-3-1959, Pt. I, p. 631. 


22. Employment in Saw Mills and Timber Trade. 

—Punj. Govt. Gaz., 7-12-1962, Pt. Ill, p. 881. 

83. Employment in Cotton Ginning and Pressing Factories. * 

—Punj. Govt. Gaz., 7-12-19B2, Pt. Ill, p. 883. 

84. Employment in electroplating by using salts of chromium, nlckle or any other 
compound and connected with Buffing and Polishing Industry. 

—Punj. Govt Gaz., 7-6-1963, Pt. Ill, p. 985. 

85. Employment In the following shops and commercial establishments;—< 

(i) Grocers and Kir ana Merchants. 

(II) General Merchants 

(III) Cloth Merchants. 


(iv) Commission Agents, Bankers or Grain dealer^ 

(v) Furniture dealers or manufacturers, 

(vi) Hotels, Restaurants or Tea Stalls! 

(vii) Halwais. 

-Punj. Govt Gaz., 7-8-1984, Pt. JH (L.S.), p. 863. 

28. Employment in Potteries, Ceramics and Refractory Industry 
-Punj. Govt Gat, 1-10-1965. Pt. HI (LS), p. i l0 5. 

17. Employment in Chemical and Distillery Industry 

-Punj. Govt. Gaz., 22-10-1065, Pt. HI (L.S.), p. 1177. 


m ™ 8 ^ ednIe > P«t 1 (Punj.) 

9 ?“ eral engineering’ (as added by 
20-2-1958) (Punjab)—Employees’ 


iacture engineering manu- 

-JBS 


Schedule. Part 1 , Item 17 (Punj.) | 

(1) Notification relating to employees en¬ 
gaged in the manufacture of surgical dress¬ 
ings out of completed textiles is not deemed 

_covered by the expression *18x016 

}?*“*7^ in Item 17 of the schedule 

in^part. 1968 Lab IC 728(786) : 38 FIR 888 
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28, Employment la Glass hxhotry. 

—Punj. Govt Gaz., 24-12-1965. Pt m (LA), p. 13291 

29, Employment in Rubber Industry. 

—Punj. Govt Gax„ 8-5-1966 Pt. in (LAV. p. 378 (b% 

30. Employment in respect of the operation of Tube-wells. 

—Punj. Govt Gaz-, 8-16-1967, Pt III, p 391. 

31. Employment in respect of the Brick Kiln Industry. 

—Punj. Govt Gaz., 3-11-1967, Pt. III. (L.S), p. 465, 

91 Employment in Sports Goods Industry. 

—Punj. Govt. Gaz-, 3-8-1968, Pt. m, (LS), Ext, p. 31ft. 

IS. Employment in Electricity Generation and Supply. 

—Punj. Govt. Gaz.. 2-8-1966, Pt. m (L.S.), Ext, p. 31ft 
34. Employment in P.WJD. Public Health Brandi, 

—Punj. Govt Gaz.. 18-10-1968, Pt. Ill (L.S.), Ext, p. 46L 
83. Employment in P.W.D. Irrigation Branch. 

—Punj. Govt Gaz., 16-7-1971, Pt IH, p. 189. 

36. Employment in Tailoring, Stitching and Embroidery Establishments. 

37. Employment in Automobile Repair Shops and Service Stations (not a ttache! 
with any Public Motor Transport Company). 

38. Employment in Milk Processing and Milk Products manufacturing establishment* 
excluding Halwai Shops. 

39. Employment in Soap making and silicate manufacturing establishments, 

40 Employment in Ice Factories and Cold storages. 

41. Employment in Bakeries including Biscuit making establishments. 

• - 42. Employment in Vegetable Ghee Manufacturing and Vegetable Oil rsflalag e» 
tablishment*. 

—Punj. Govt Gaz., 8-10-1976, Pt IH (L3), p. 886. 

43. Employment in Petroleum Supply Stations. 

—Punj. Govt Gaz-, 7-11-1977, Pt ID (LS), Ext, p. 687, 


44. Employment in Motor Body Builders. , „ 

45. Employment in Special and Chemical Instruments maki ng Indnstry. 

46. Cement pipe m aki ng, industry. 

—Punj. Govt. Gaz., 5-4-1978, Pt HI (LS), Ext-, p. 17ft 

47. Employment in Manufacture of indigenous Sugar, Boora, Khandsari and G 


etc. from Sugar-cane _ __ , 

48 Employment in manufacture and refining of *ugar (vacuum pan Sugar Factories). 

«. Employment in Ainu. Attached to wine end Uq™ or Emp loyment^ 

Ahatas attached to Beverages Shops except soft dnnks and carbonated 


50. Employment in Laundries Services and cleaning and Dyring plants. 

51. Employment in dealers dealing in Steel Trunks, drums. Steel Safes, Vault, and 
Almirahs, Sanitary and Plumbing fixture and fitting of metals. . 

5X Employment in Hair Dressing such as those done by barbers, hair dressing 

Saloons and beauty Shops. ... _ 

53. Employment in dealers in Electrical and Electrical goods Indudy ra<Mo. tde£ 
sion, Gramophones, Public Address equipments, and watch dock and repai* 


54. Employment In Dealers in Book Seller*. Stations ^J^*™* 6 ** 

55 Employment in Dealers in Tent. Crockery and n^-bo^Goods. 

56 Employment in Dealer* in Photographies and optical good* 

57. Employment in Dealers in Medicines and Chemicals, 

58. Employment to Utensil Shops. __ , 

59. Employment - in Manufacture at plump, papers and paper Board 

Boards including new* print 

60. Employment in Tailor* and Ready made GarmenteMamriachire^^ 
81. Employment in Dealer* in Footwear and travel goods tike suit-caso, 

_Punj. Govt Gaz , 23-9-1980, Ext, p. 38ft 
6X Employment in Forestry and Logging. 

—Punj. Govt Gaz, 284-1981, Ext., p. 403. 
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RAJASTHAN 

IS Employment In Salt Industry. 

' —Raj. Gaz., 16-11-1961, Pt. 3 (Kha), p. 71. 

14. Employment In Wool Cleaning and Pressing Factories in State of Rajasthan. 
—Raj. Gaz,, 14-10-1965, Pt. 4 (GaX Ext., p. 410 (7). 

15. Soap Stone Quarries and works incidental thereto. 

16. Printing Presses. 

17. Cotton Ginning, Pressing and Balling Establishments. 

—Raj. Gaz,. 12-10-1965, Pt. 4 (Oa), Ext p. 410 (3). 

15. Employment in Soap Stone Factories. 

—Raj. Gaz, $5-3-1969, Pt 4 (Ga) (Ji), Ext., p. 1197. 

18. Employment in Engineering Industries. 

Note.-— The term "Engineering Industries" Include the following types of establish-: 
ments;— 

1 , Basic Metal Industries. 

2 - Manufacture of Metal Products (Except Machinery and Transport eq uip ment). 

8 . Manufacture of Machinery (Except Electrical Machinery). 

4 Manufacture of Electrical Machinery, Apparatus, Appliances and Supplies, 

5. Manufacture of Transport Equipment, 

6 . Miscellaneous Manufacturing Industries Ufa* 

0) Manufacture of professional edUflc, measuring and controlling instru¬ 
ments. 

Cl) Manu f a c ture and repair of watches docks. 

Oil) Manufacturing not elsewhere classified, like Zip fasteners, etc, 

-«aj. Gaz,, 12-2-1970, Pt. 4 (Ga) (IX Ext, p. 309. 

19. Employment in powerloom factories, 

20. Employment in Automobile Workshops. 

21 . Employment in Cinema Industry, 

22. Employment in Hotels and Restaurants. 

23. Employment in Shops and Commercial Establishment*. 

24. Employment in Small Scale Industries. 

25. Employment in Gota Klnari and Lappa Establishments, 

26. Employment in Glass and China Ware Establishments, 

27. Employment In Sugar pans running without the aid of mechanical power 
-Raj. Gaz,, 15-4-1973, Pt. IV, (Gha), p. 269 (115). 


TAMIL NADU 

*• Cotton Ginning god Pressing. 

2. Salt-pans. 

3. Coir Man ufac tory, 

4. Match and Fireworks Manufactory. 

5. Hosiery Manufactory. 

«. Bricks and TUet Manufactory. 

—Ft. 91 Geo. Qaz., 2-12-1959, Pt. I, p. 1759. 
Employment in cotton waste. 


Ft St Geo. Gaz., 26-2-1964, Pt H, section !, p 342. 

Employment in laundile* and washing clothes (induding woollenl 

°^! 5 - 8 ’ 1W4 - n - a • ecttoD U P. 1393. 

«mber Industry and Sago Industry. 

- TfV®; <*•“• °“. 20-10-1965, Pt 13, section 1, n 2045. 

Employment in Automobile Workshops. ** 

- S V G f°- G “- 1-12-1965, Pt n, section I, p. 2353. 
Employment in Cashewnut Industry. 

Powerloom Industry 

-**• St Geo. Ctas., 14-6-1967, Ft H, section I, p. 112*. 


8 « b **de, Part j. Hem 16 (RajX 


appointed day continue to be valid even 
thereafter by virtue of S. 25 of States Reor- 

!^£w A V»k A R * 1 * U01, > • 
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Employment in boat working in minor ports, 

—Ft St. Geo. Gaz., 17-1-1968, Pt. II, section 1, p. 89. 

Employment in Handloom Silk Weaving Industry. 

—T. N, Govt Gaz., 1-9-1971, Pt. II, section I, p. 800, 

Employment in Hotels and restaurants. 

—T. N. Govt Gaz., 22-11-1972, Pt n, section 2, p. 961. 

Employment in Printing Presses, Shops, Commercial Establishments and Cinemas. 

—T. N. Govt. Gaz., 17-4-1974, Pt D, section 2, p. 216. 

Employment in Fishing Industry. 

—T. N. Govt Gaz., 12-2-1975, Pt. II, section 2, p. 68. 

Employment in Hospitals and nursing homes other than Government and RS.L 
Hospitals and Dispensaries. 

—T. N. Govt. Gaz., 27-12-1975, Pt II, section 2, p. 726. 

Employment in Motion Picture Industry. 

—T. N. Govt. Gaz., 4-6-1976, Pt. II, section 2, p. 45L 
Employment in Synthetic Gem Cutting Industry. 

—T. N. Govt. Gaz.. 12-1-1977, Pt. II, section *2, p. 24. 

Employment in Vessel (utensil) making, bleaching and dyeing and tailoring, 

T. N. Govt. Gaz., 20-12-1978. Pt. II, section 2, p. 961, 

Employment in Tin Container Manufactory. 

—T. N. Govt. Gaz., 1-7-1983, Pt. II, section 2, p. 555. 

TRIPURA 

Employment in Bricks Industry. 

—Tripura Gaz., 6-10-1980, Pt. I, Ext., p. 1 (No. 193). 

Employment in Private Hospitals. 

—Tripura Gaz., 17-12-1983, Pt. I, Ext, p. 4 (No. 280). 

UTTAR PRADESH 

13. Employment in Hotels and Restaurants. 

14. Employment in private press. 

15. Employment in any Foundry, 

16. Employment in any metal industry. 

17. Employment in Glass Bangles Making Industry (w.e.f. 39-11-1963), 

—U. P. Gov. Gaz., 24-8-1963, Pt LA, p. 2342. 

IR Employment in Leather Goods Manufactory (w.e.f. 1-12-1965). 

—U. P. Govt. Gaz., 20-11-1965, Pt. I (Ka), p. 3473. 

19. Employment in Cinema Industry. 

—U. P. Govt. Gaz., 31-8-1968, Pt. I, p. 3685. 

20. Employment in Woollen Blanket Making Establishments (w.e.f. 1-11-1968), 

U. P. Govt Gaz., 19-10-1968, Pt I, p. 5405. 

21. Employment in Printing of cloth. 

22. Employment of wood works and Furniture. 

23. Employment in Hosiery works. 

24. Employment in Tailoring Industries. 

25. Employment in Cold Storages. 

26. Employment in Power Looms. 

27. Employment in Bakeries and Biscuits Manufactories. 

28. Employment in Laundries and Washing Establishments. 

29. Employment in Mechanical Transport Workshops. 

30. Employment in Ice Candy/Ice Cream Manufactory, 

31. Employment in Zari Works. 

32. Employment in chiken works. 

33. Employment in Hand Loom Industry. 

34. Employment in Brick Kiln. 

35. Employment in Match Industry. 

36. Employment in Shops. 

37. Employment in Khandsari. 

-U. P. Govt. Gaz., 18-12-1971, Pt I, p. 7124. 
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88, Employment In manufacture of Glass and Glass products (excepting optical 
lenses and glass bangle making industry) and’ including miniature bulbs, 

—U. P- Govt Gaz., 20-5-1972, P. I, p. 2725 

89. Employment in Engineering industries employing less than 50 persons 
—U. P. Govt. Gaz., 13-2-1975, Pt. I, p. 431. 

40. Employment in Ice Manufactory. 

—U. P. Govt. Gaz., 31-5-1975, Pt. I, p. 1357 

41. Employment in Ayurvedic, Allopathic and Unanl Pharmacies. 

42. Employment in tin plate Shaping and tin printing. 

43. Employment in Washing or Toilet Soap or soap powder or detergent manufac¬ 
tory. 

44. Employment in bOok binding. 

45 Employment in potteries and ceramics refractories, 

48. Employment in strawboard or paper board manufactory. 

—U. P. Govt. Gaz., 12-1-1978, Ext p. 2. 

47. Employment in any commercial establishment. 


— U. P. Govt. Gaz., 23-4-1976, Ext., p. 1. 

48. Employment In Rubber Manufactory. 

49. Employment In Plastic Industry and Plastic Products Industry. 

50. Employment in Confectionary Industry. 

51. Employment in Manufacturing of aerated drinks 

52. Employment in Fruit Juices Manufactory. 

53. Employment in Plywood Industry. 

54. Employment In Petrol and Diesel Oil Pump. 

55. Employment In Automobile Repairs Workshop. 

56. Employment in Dairy, Milk Dairies. 

57. Employment in Readymade Garments Manufactory. 

58. Employment in Private Coaching Classes Private Schools including Nursey 
Schools and Private Technical Institutions. 

59. Employment in Asbestos Cement Factory and other Cement Products Manu- 
iactory. 

60. Employment in Construction and maintenance of Dam, Embankments Irrigation 
Projects, Sinking of Wells and Tanks 

61. Employment in Clubs. 

62 . Employment In all registered Factories not covered before 

StSlT!? ^ PdVate 01010 and Mvate Medical Shop^ 

^ °D 3 are covered no,i ce Of intention. 

-*ee U. P. Govt. Gaz., 18-8-1983. Pt. 4 (Kha), Ext, p. 2 (No 317) 


IK , WB>I BENGAL 

10 . Employment In Chakki Mills. 

*7. Employment in Silk Printing Industry 

20 ^ GaZ " 7 - 12 - 1961 . ^ I, P. 4087. ' 

*>. Employment in Glass Industry. 

-CaL Gaz., 25-2-1968, Pt. I, Ext., p 751 

23. Employment In Hosiery Industry. * 

Onchow Plantation, 

' “a* “ d •“* 

28 GaZ ' 6 ' 3 ' 1975 - Pl ‘ P 410 

111 Ceramlc 

20 * Gaz -» 14-6*1973, Pt I p 4ia 

ta Clinical Nutatag Home. 

^ 'M-iro, Pt. i, e .m, 
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80 Employment In Plastic Industry. 

—Cal. Gat, 23-10-1975, Pt. I, p. 1990. 

81. Employment In bell-metal and brass industry. 

—Cal. Gaz., 28-12-1978, Pt. I, p. 2253 (Notice of Intention). 

82. Employment in Paper board and straw board manufacturing Industry. 
—CaL Gat, 17-7-1975, Pt, I, pi 1283. 

». 

84. 1 

85. 


87. Employment in Saw Mills. * 

—CaL Gat, 24-7-1975, Pt. I, p. 1334 

88 . 

». 

40. 

41. Employment In Bick Leaf Plucking, 

—Cal. Gaz., 7-9-1979. Ext., p. 1970. 

48. Employment In forestry or timbering operations excepting those included In 
Part II, of the Schedule. 

43 Employment in engineering units employing less than 50 persons. 

44. Employment in refractory Industry Entries 42 to 44 are covered by notice ol 
Intention. 

See Cal. Gaz., 27-9-1979, Pt. I, p. 1864 

45. (a) Employments in Sericulture, Nursery and Cultivation. 

(b) Employments in Silk Spinning and/or weaving (Handloom). 

-CaL Gaz., 27-4-1979, Pt. I, Ext., p. 915. 

46. Employment in Handloom. 

—CaL G& 2 L, 27-9-1979, Pt. I, p. 1864 (Notice of intention). 

47. 

48 Employment in fishery. 

—Cal. Gaz., 14-2-1980, Pt I, Ext, p. 261. 

49. 

BO Employment in decoration. 

—Cal Gaz., 8-6-1962, Pt I, Ext., p. 894 (7). 

UNION TERRITORIES 
CHANDIGARH 


31 Employment in respect of the Bride Kiln Industry. 

—CHD. Admn. Gaz., 4-8-1973, Ext, p. 219. 

82. Employment in Tube well Industries. 

53 , £ STIT- service Stetlc, - — - - 

public Motor Transport Company. 

__CHD. Admn. Gaz., 2-1-1976, Ext., p. L 

84 . 

« Employment In »bert« Cement end Cement Concrete PtoducU. 

„. Material — —- 

»■ m 
« Employment in Herfwam mid Building.Materia! Shop* 

‘ —CHD. Admn, Gaz., 6-10-1978, ^duding Nursery Schools 

41. Employment in Private Coaching Classes, Schools mo 

and technical Institutions. 

mCHD, Admn. Qat, 29-5-1979, Ext., p. 247. 
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18 Employment In Textile (Including Hosiery) Industry, 
17. Employment in Fertilizer, Chemical Industry. 
—Delhi Qaz., 1 $-4-1967, Pt, IV, p. 146. 

ML 

19 . 


80. Employment In Radios (Including assembling of Radios and Parts). 
—Delhi Gaz., 11-1-1973, Pt, IV, p. 7. 


21 Employment In wood-working Establishments including saw mill* 

—Delhi Gaz., 7-9-1974, Pt IV, Ext., p. 455. 

22 . Employment in Cement working establishments. 

—Delhi Gaz., 30-5-1974, Pt IV, p. 346, 

23. Employment in Readymade Garments. 

24. Employment in Ice factories and cold storage 

Delhi Gaz., 29-8-1974, Pt IV, p. 502. 

*5. Employment in Laundries and Laundry Services and Cleaning and Dyeing Plants 
in factories. 

-Delhi Gaz., 8-4-1977, Ext., p. 223. 

28. Employment in (a) Bakery, Confectionary and dairy products. 

(b) Fruit Preservation like processing and Canning of meat fruit and vegetables. 

(c) Natural and Synthetic aerated syrups. 

<d) Fruits Juices. 

(e) Manufacturing of aerated drinks. 

—Delhi Gaz., 6-0-1977, Ext., p. 329. 

27. BqjbvnM la all Registered. Factories not covered by the employments at item 


Delhi Gaz., 22-9-1980, Pt IV, Ext., p. 681. 

28. Employment in Hospitals and Nursing Homes. 

29, Employment in Private Unrecognised Teaching Institution*. 

-Delhi Gaz., 18-5-1083, Pt IV, Ext., p. I. 


GOA. DAMAN AND DIU 

OnKST 1 ? 6157 rt * iden,ial bow. restaurant or eating house. 

*4 zs&T&zsr* 1 ea • b,l * h "“ , •“ ■ 

m “ 7 »"«■ ■**>«”« »y letter prea , 

wees, or boctbindiog is " W0 * todte ' taI to 

Dv) anpioyment in car factories and establishments 
w ■mptanMB* Motor Transport Undertaklngs> ‘ 

^^Ployment in Cinema Exibltion Industry. 

asps s *** ^ •* 

PONDICHERRY 

’• *tt Shop* and ErtabUehmeott 

- a OM. HMMOTa. Ext, K l, <No. 1SU 


r „ the citations stands for AIR 

IVol 26] 4 A. M. 51 
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PART n 

1. Employment In agriculture, that Is to say, In any form of farming, Including 
the cultivation and tillage of the soil, dairy farming, the production, cultivation, 
growing and harvesting, of any agricultural or horticultural commodity, in raising of 
live-stock, bees or poultry, and any practice performed by a farmer or on a farm as 
Incidental to or in conjunction with farm operations (including any forestry or timber¬ 
ing operations and the preparation for market and delivery to storage or to market 
or to carriage for transportation to market of farm produce). 


ASSAM 

Employment in Sericulture. 

Assam Govt Gaz,, 2-2-1977, Pt. II-A, p. 430. 

MAHARASHTRA 

2. Employment in cleaning and sorting of onions and other incidental work. 

--See Maha. Govt Gaz., 30-10-1980, Pt. I-L, p. 9023. 

TAMIL NADU 

1. Employment In Agriculture. 

2. Employment in Forestry including silviculture that is to say aligning and stack¬ 
ing, surveying and demarcation of forest lands, digging pits for planting, transport of 
seedlings and other planting materials, planting, weeding, tending, soil working, plough¬ 
ing, fencing, application of fertilizers and pesticides, timber and logging operation, 
raising of nursery, breaking plots, watering collection of fertile earth or tank slit col¬ 
lecting, clearing and grading of seeds, scraping fl relines, road works, building opera¬ 
tions, up-keep of live stock, collection of minor forest produce and other operations 
or occupations connected with forestry.— T. N. Govt. Gaz., 24-9-1980, Pt n, section 2, 
P. 711. 

UTTAR PRADESH 

2. Employment in forestry, logging and timbering Including employment in col¬ 
lection of any other forest produce and transportation of the same to the market— 
U. P. Govt. Gaz., 12-1-1978, Ext., p 2. 
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rhe Object of this Bill is to extend the 
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i itories comprised within the former 
-i B States and thereby make those laws 
i orally applicable to the whole of India 
cept the State of Jammu and Kashmir. 


Schedule I to the Bill contains a list of the 
enactments which it is proposed to extend 
and Schedule n seeks to repeal exisfing 

Ext.., p. 918. 


the State of Jammu and Kasnmir. f. _ 5# 

,™> ssrs a? 

BE it enacted by Parliament in the Tenth Ye 

Statement * Obiec* and — - Oar. 0. ind., * «. ~ 

tion 2, page 918. 
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1. Short title and commencements (1) This Act may be called the Mis¬ 
cellaneous Personal Laws (Extension) Act, 1959. 

(2) It shall come into force on such date® as the Central Government may, 
by notification in the Official Gazette, appoint 

(a] The Act came into force on 1st February, I960—See S. O. 308 dated 29-1-1960 
published in Gaz. of Ind., 1960, Extra., Pt. II-section 3 (11), page 37. 

2. Definition.— In this Act "appointed day” means the date on which this 
Act comes into force. 

3. Extension and amendment of certain Acts.— On and from the appointed 
day,® the Acts, specified in Schedule I shall stand amended in the manner speci¬ 
fied therein. 

[a] That Is on 1-2-1960. 

4. Repeals and savings.— (1) On and from the appointed day®, the enact¬ 
ments specified in Schedule II and other enactments corresponding to the Acts 
specified in Schedule I shall stand repealed in the territories to which they 
respectively extended immediately before that day. 

(2) Nothing in sub-section (1) shall affect— 

(a) the previous operation of any enactment so repealed or anything duly done 

or suffered thereunder; or 

(b) any right, privilege, obligation or liability acquired, accrued or incurred 
under any enactment so repealed; or 

(c) any penalty, forfeiture or punishment incurred in respect of any offence 
committed against any enactment so repealed; or 

(d) any investigation, legal proceeding or remedy in respect of any such right, 
privilege, obligation, liability, penalty, forfeiture or punishment ,as afore¬ 
said? 

and any such investigation, legal proceeding or remedy may be instituted, conti¬ 
nued or enforced, and any such penalty, forfeiture or punishment may be im-t 
posed as if this Act had not been passed i 

Provided that anything done or any action taken under any such enactment 
shall be deemed to have been done or taken under the corresponding provision 
of the Act now extended to the territory concerned and shall continue to be in 
force accordingly, unless and until superseded by anything done or any action 
taken under the said Act, 

fa) That Is on 1-2-1960. 

SCHEDULE I 


(See section 3) 

The Converts’ Marriage Dissolution Act, 186 C. 

<21 of 1866 > 

Section 35— For "except the territories which, immediately before the 1st Novem- 

S 15 T re "°T PrlSe f ** Part B Statefl " astute “except the State of Jammu 
and Ka s hm ir and the Union territory of Manipur." 

The Anand Marriage Act, 1909 
e „ . P of 1909) 

b f ub ' sectlon (2) - for "except the territories which, Immediately be- 
STS ^ 111 pBrt B substitute "except th ( 

The Hindu Disposition of Property Aet, 1916 

05 of 1916) 

section 1.— For sub-section (2), substitute-. 

"(2) It extends to the whole of India except the State of Jammu and Kashmir’* 

The Hindu Inheritance (Removal of Disabilities) Act. 1926 

(12 of 1928) 

fore^r^ 10 8l L b ‘ 4eC,l0n (2) ’ for " exce Pt the territories which Immediately bo 
the State of* Jamm^T'and 3LT? ^ * ** B ^ "«*** 

Section 2— Omit "from Inheritance or.* 



804 [Sch I] 


(The] Miscellaneous Personal Laws (Extension) Act, 1951 

The Hindu Gains of Learning Act, 1930. 

(30 of 1930) 

Section t — In sub-section (2), for “except the territories which, immediately be¬ 
fore the 1st November, 1956, were comprised in Part B States”, substitute “exceut the 
State of Jammu and Kashmir". 

The Muslim Personal Law (8hariat) Application Act, 1937 

(26 of 1937) 

Section L— In sub-section ( 2 ), for “except the territories which, immediately be- 
fore the 1st November, 1956, were comprised In Part B States’, substitute "except the 
State of Jammu and Kashmir.” 

The Dissolution of Muslim Marriages Act, 1939 

(8 of 1939) 

Section I— In sub-section (2), for “except the territories which, immediately be¬ 
fore 1st November, 1956, were comprised in Part B States”, substitute “except the 
State of Jammu and Kashmi r* 

SCHEDULE H 
(See section 4 DM 

The Hindu Transfers and Bequests (City of Madras) Act, 1921 (8 of 1921). 

The Hyderabad Hindu Gains of Learning Act, I344-F (Hyderabad Act 5 of I344-F). 
The Hyderabad (Application of Central Acts) Act, lft52 (Hyderabad Act 48 of 
1952), In bo far as it relates to any of the Acts, specified in Schedule I. 

The Andhra Pradesh (Extension of Laws) Act, 1958 (Andhra Pradesh Act 23 ol 
1958), in so far as It relates to the Hindu Gains of Learning Act, 1930. 

The State of Saurashtra (Application of Central and Bombay Acts) Ordinance, 
1048 (Saurashtra Ordinance 25 of 1948), In so far as It relates to— > 

(a) the Hindu Inheritance (Removal of Disabilities) Act, 1928 (12 of 1928), and 

(b) the Hindu Gains of Learning Act 1930 (30 of 1930). 

The Saurashtra Dissolution of Muslim Marriages Act 1952 (Saurashtra Act 26 of 
1952). 

The Travancore Muslim Succession Act, 1108 (11 of 1108), 

The Cochin Muslim Succession Act, 1108 (15 of 1108). 

The Travancore Hindu Inheritance (Removal of Disabilities) Act 1114 (18 of 
1114). 

The Travancore Hindu Gains of Learning Act 1117 (3 of 1117). 

The Cochin Muslim Marriages Dissolution Act 1120 (22 of 1120). 

The Madhya Bharat (Adoption of Laws) Act Sam vat 2009 (Act 1 ol 1953), In M 
far as it relates to— 

(a) the Anand Marriage Act 1909 (7 of I909)i 

(b) the Hindu Disposition of Property Act, 1916 (15 of 1910); 

(c) the Hindu Inheritance (Removal of Disabilities) Act, 1928 (12 of 1928); 

(d) the Hindu Gains of Learning Act 1630 (30 of 1930); and 

(e) the Muslim Personal Law (Shariat) Application Act 1937 (26 of 1937), 

The Madhya Bharat Dissolution of Muslim Marriages Act, 1956 (14 of 1956). 

The Madras Hindu Transfers and Bequests Act 1914 (Madras Act 1 of 1914). 

The Mysore Converts’ Marriage Dissolution Act *866 (Mysore Act 21 of 1866), a % 
extended to Mysore, 

Section 6 of the Mysore Hindu Law (Women’s Rights) Act 1933 (Mysore Act 10 
of 1933). 

The Mysore Hindu Inheritance (Removal of Disabilities) Act 1938 (Mysore Act 
5 of 1938). 

The Mysore Dissolution of Muslim Marriages Act 1943 (Mysore Act 43 of 1943). 
The United State of Rajasthan Muslim Personal Law (Shariat) Application 
Ordinance, 1949 (14 of 1949). 

The Rajasthan (Adaptation of Central Laws) Ordinance, 1950 (4 of 1950), in so 
far as it relates to— 

(a) the Anand Marriage Act 1909 (7 of 1909); 

(b) the Hindu Disposition of Property Act 1916 (15 of 1916 y, 

(c) the Hindu Inheritance (Removal of Disabilities) Act 1928 U2 of 1928)i 

(d) the Hindu Gains of Learning Act 1930 (30 of 1930); and 

(e) the Dissolution of Muslim Marriages Act, 1939 (8 of 1939), 
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M nS2""“*“* .H for ® “*«ordln* ■PprovaL 
*9. Opportunity of being heard. 

M - T ^ eJ ^ ithta wMeh ««on should be 


CHAPTER IV 

MONOPOLISTIC TRADE PRACTICES 
SL Investigation by Commission of mono¬ 
polistic trade practices. 

82. Monopolistic trade practice when to be 
deemed to be prejudicial to public In¬ 
terest, _ 

CHAPTER V 

REGISTRATION OF AGREEMENT 
RELATING TO RESTRICTIVE 
TRADE PRACTICES 

33. Registrable agreements relating to re¬ 
strictive trade practices. 

84. Registrar of restrictive trade agree¬ 

ments. 

85. Registration of agreements, 

36. Keeping the register. 

CHAPTER VI 

CONTROL OF CERTAIN RESTRICTIVE 
TRADE PRACTICES 

37. Investigation into restrictive trade prac¬ 

tices by Commission, 

38. Presumption as to the pablie Interest. 

39. Special conditions for avoidance of con* 

ditions for maintaining re-sale prices. 

40. Prohibition of other measures for main* 

talnlng re-sale prices. 

4L Power of commission to exempt parti- 

CU !f r af Ia88e * of good3 trom ««tiona 89 
and 40. 

_ __ CHAPTER VII 

POWER TO OBTAIN INFORMATION 
.<> « AND APPOINT INSPECTORS 

42. Power of Registrar to obtain lnforma- 

tion. 

43. Power to call for Information. 

44. Power to appoint Inspectors. 

__ CHAPTER VIH 

OFFENCES AND PENALTIES 

45. Penalty for contravention of section 21. 

46. Penalty for contravention of section 22, 
_ or action 23 or section 24 or section 27. 

«. penalty for contravention of section 25. 
48. Penalty for failure to register agree- 
ments. 

49 - for Offences In relation to far* 

nlshlng of Information. 

50. Penalty for offences in relation to orders 

under the Act. 

51. Penalty for offences In relation to re- 

Price maintenance. 

62 . Penalty for wrongful disclosure of infor¬ 
mation. 

53. Offences by companies 

CHAPTER IX 

MISCELLANEOUS 

64. Power of Central Government to Im¬ 
pose conditions, limitations and restrlo- 
tjons on approvals, eto, given under 
tne Act, 

55. Appeals. 

56. Jurisdiction of courts to try offeneee. 

57. Cognizance of offences, 

“■ F Z'cot£££! nt <• 
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SECTIONS 

60. Restriction on disclosure of Information. 

61. Power of the Central Government to re¬ 

quire the Commission to submit a re¬ 
port. 

62. Reports of the Commission to be placed 

before Parliament. 


63. Members, etc., to be public servants. 

64. Protection of action token in good faith. 

65. Inspection of, and extracts from, the 

register. 

66. Power to make regulations. 

67. Power to make rales. 


STATEMENT OF OBJECTS AND REASONS 


I 

'The Bill Is designated to ensure that the 
operation of the economic system does not 
result in the concentration of economic 
power to the common detriment and to pro¬ 
hibit such monopolistic and restrictive trade 
practices as are prejudicial to public interest. 

2. It is in pursuance of the recommenda¬ 
tions made by the Monopolies Inquiry Com¬ 
mission in their report submitted to the 
Government on the 31st October. 1965. and 
the resolution dated 6th September. 1966, 
containing Government decisions thereon laid 
before both the Houses of Parliament on 6th 
September. 1966. The structure of the Bill 
basically remains the same as recommended 
by the Monopolies Inquiry Commission. Cer¬ 
tain modifications have been introduced in 
accordance with the terms of the Govern¬ 
ment Resolution dated 5th September, 1966. 
In so far as the powers of the proposed 
Monopolies and Restrictive Trade Practices 
Commission are concerned. Certain other 
modifications introduced include provisions 
for comprehensive control over undertakings 
which, along with other inter-connected 
undertakings under the control of the same 
persons or groups, command assets of Rs. 20 
crores or more in order to more effectively 
control concentration of economic power. 

3. The proposed Commission is sought to 
be vested with mandatory powers with re¬ 
gard to cases of restrictive trade practices 
and advisory powers in respect of cases con¬ 
cerning monopolistic trade practices and con¬ 
centration of economic power. In respect of 
the latter category of cases, the final decision 
would lie with the Government 

4. The main provisions of the Bill fall 
under the following heads:— 

(i) Regulating expansions, mergers and 

amalgamations and appointment of di¬ 
rectors in respect of 'dominant under¬ 
takings' having assets of Rs. one crore 
and more and of undertakings which 
by themselves or with inter-connected 
undertakings have assets of not less 
than Rs. 20 crores in value. 

(ii) Regulating the starting of new under¬ 
takings which would become inter¬ 
connected undertakings of such existing 
undertakings the total assets of which 
exceeds Rs 20 crores. 

(iii) Control over and prohibition of mono¬ 
polistic and restrictive trade practices 
as are found to be prejudicial to pub¬ 
lic interest. 


The notes on clauses explain briefly the 
reasons for the various Provisions of the 
Bill."—Gazette of India. 18-8-1067, Pt II, 
Section 2. Extra., p. 980. 


n 


Amending Act 41 of 1974.—Under the pre¬ 
sent Bill the concept of the expression 
"under the same management" is proposed 


to be amended. In view of the abolition 61 
the system of management of companies by 
managing agents and secretaries and trea¬ 
surers, the scope of the definition of this ex¬ 
pression needs a change so that control by 
groups in alternative forms or by alternative 
methods calculated to cause injury to pub¬ 
lic interest may be avoided. The amend¬ 
ment proposed will also help proper imple¬ 
mentation of the concept of inter-connected 
undertakings within the meaning of sec¬ 
tion 2 (g) of the Monopolies and Restrictive 
Trade Practices Act. 1969. Therefore an In¬ 
cidental amendment to that Act is also pro¬ 
posed in the present Bill.—S. O. R. Gaz of 
Ind.. 11-8-1972. Pt. II. S. 2, Ext, p. 710 
(Para 7). 

m 

Amending Act 60 of 1980.— One of the 
problems being faced by the industry in 
boosting production for export arises from 
the concept of 'dominance* and the ap¬ 
provals required by 'dominant* undertakings 
under the Monopolies and Restrictive Trade 
Practices Act, 1969. Any undertaking which 
produces one-third or more of any goods 
that are produced in India and has assets of 
more than one crore of rupees is deemed to 
be 'dominant* in the said goods. Any scheme 
of expansion of production capacity by such 
an undertaking requires the undertaking to 
seek clearance under the Act and follow the 
procedure laid down for this purpose. Even 
where an undertaking exports a substantial 
volume of its production and even where 
the undertaking seeks to expand its produc¬ 
tion solely for purposes of export, it still 
requires clearance under the Act for which 
the procedures laid down delay the imple¬ 
mentation of the project. 

2. In actual fact however, what has to 
be prevented is dominance or monopoly only 
in relation to goods made available within 
the country. The original intent of the Act 
was to reduce monopolistic and restrictive 
trade practices within the country: and, to 
that extent, the portion of the production ex¬ 
ported does not become relevant for the 
domestic consumer. It is significant that for 
determining dominance in the matter of sup¬ 
plies. imports are added. However, exports 
are not deducted, even though exported pro¬ 
ducts do not affect supplies in the domestic 
market. 

3. With a view, therefore, to make explicit 
the original intent of the Act, it was decid¬ 
ed to amend the Act to provide that the 
goods produced by an undertaking and ex¬ 
ported to a country outside India shall not 
be taken into account in computing the 
total goods of that description produced In 
India by that undertaking, or the total goods 
of that description produced, supplied or dis¬ 
tributed within the country, for the purpose 
of determining the dominance of that under¬ 
taking in relation to such goods. Having re¬ 
gard to the urgent need to step up our ex- 
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port earnings, to meet the balance of pay¬ 
ments deficit likely to arise from increasing 
Import prices of crude oil and oil products 
and the fact that the proposed amendment 
would not alter the position in regard to 
the only matter of relevance, the Monopolies 
and Restrictive Trade Practices (Amendment) 
Ordinance. 1980 (14 of 1980) was promulgated 
by the President on the 13th October. 1980, 
to give effect to the above object 

4. The Bill seeks to replace the aforesaid 
Ordinance.—S. O. R. Gaz. of Ind., 24-11-1980, 
Pt n, S. 2, Ext, p. 1065. 

IV 

Amending Act 30 of 1982.— The question 
of making comprehensive amendments to the 
Monopolies and Restrictive Trade Practices 
Act. 1969. with a view to removing the 
lacunae and the difficulties experienced in 
its administration is under the consideration 
of Government Pending the completion of 
this examination, it is considered necessary 
to make certain amendments in the Act with 
a view to secure some of the socio-economic 
objectives in fuller measure and in the con¬ 
text of the need for higher productivity and 
output for encouraging exports in the in¬ 
terests of the economy of the country, and 
for removing certain constraints in achieving 
higher productivity. Hence this Bill. 

2. The amendments proposed in the Bill 
seek to provide, among other things, for the 
following matters:— 

(1) The definition of "dominant undertak¬ 
ing” a B contained in the Act is proposed to 
be recast into two broad classifications—one 
coming within the purview of the Industries 
(Development and Regulation) Act. 1951. and 
the other which is outside, depending on 
whether the provisions of that Act apply to 
such undertakings or not. Even in respect of 
tmdertakings to which the Industries Act ap¬ 
plies, a distinction is proposed to be made 


between undertakings which have licensed 
capacity for the production of certain gooas 
and undertakings which have no such licens¬ 
ed capacity. The dominance in respect of 
undertakings which have a licensed capacity 
will be determined on the basis of such li¬ 
censed capacity for any goods and the total 
Installed capacity of such goods for the 
whole country. In respect of undertakings 
to which the Industries Act applies but 
which have no licensed capacity and in re¬ 
spect of other undertakings to which the In¬ 
dustries Act does not apply, the existing 
criteria of dominance would be applicable. 

(2) It is also proposed to reduce the share 
of production, supply, distribution or control 
of goods or services which would render an 
undertaking a dominant undertaking from 
one-third to one-fourth. In the case of 
undertakings which have a licensed capacity, 
dominance will arise if the licensed capacity 
for any goods is not less than one-fourth of 
the total Installed capacity for such goods 
for the whole country. 

(3) Licensed capacity is also proposed to 
be made the test for determining substantial 
expansion of undertakings coming within the 
purview of the Industries Act while retain¬ 
ing the existing criteria of determining sub¬ 
stantial expansion in respect of other under¬ 
takings. 

(4) To increase production of certain items 
of high national priority and goods which 
are meant exclusively for export outside 
India. It is proposed to empower the Cen¬ 
tral Government to exempt, by notification, 
certain industries, services or undertakings 
from obtaining approval under the Act for 
substantial expansion or for the establish¬ 
ment of any new undertakings. 

(5) The other amendments included in the 
Bill are conseauential in nature. 

3. The Bill seeks to achieve the aforesaid 
objectives — S. O. R. Gaz. of Ind., 27-4 198*, 
Pt. II. S. 2. Ext., d. 308. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Am. by Acts — 41 of 1974, 60 of 1980, 30 of 1982 and 20 of 1983. 

COGNATE ACTS AND PROVISIONS 

1. Designs Act, II of 1911. 

2. Companies Act. I of 1956, Sections 394 to 396-A. 

3. Patents Act, XXXIX of 1970. 

4. Trade and Merchandise Marks Act, XLIII of 1958. 

5. Industries (Development and Regulation) Act, LXV of 1951. 

6. Capital Issues (Control) Act, XXIX of 1947. 

7. Essential Commodities Act, X of 1955. 

(THE] MONOPOLIES AND RESTRICTIVE TRADE PRACTICES ACT, 1969 

(ACT 54 OF 1969)* 

[27th December, 1969) 

An Act to provide that the operation of the economic system does not result 
in the concentration of economic power to the common detriment, for the 
control of monopolies, for the prohibition of monopolistic and restrictive 
trade practices and for matters connected therewith or incidental thereto. 

India as'follows^- ^ Parliament the Twentieth Year of the Republic of 

[a] For ^etement of Objects and Reasons, see Gazette of India, 18-8-1067, Pt II, 
zTz w tt T ^ n V°. r J0lnt Commlttee Report- ^ Gazette of India, 

ZB-2-18B9, Pt. II, Sec. 2. Extra, p. 110. 

For minutes of dissent by Members of the Committee, see Ibid, pp. 120 to 148. 
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CHAPTER I 
PRELIMINARY 

mrJ'.J! 10 / 1 extent and commencement— (1) ThL«? Art mov ho 
THE MONOPOLIES AND RESTRICTIVE TRADE PRACTICES ACT, m 

Kashmir * eXUmda to 1116 whole °* 1116,8 exce Pt the State of Jammu and 

hv -^Tif “2!- f ®^. on such date * as the Central Government may, 

by notification in the Official Gazette, appoint 

[aJ A « ®f“ e tote force on I-7-1970-See S.O. 1981, Gazette of India, 30-5- 
1970, Pt n, Sec. 3 01), Extra, p. 833. 


2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "agreement” includes any arrangement or understanding, whether or 
not it is intended that such agreement shall be enforceable (apart from 
any provision of this Act) by legal proceedings; 

(b) "Commission” means the Monopolies and Restrictive Trade Practices 
Commission established under Section 5; 

(c) Director” means the Director of Investigation appointed under Secs 
tion 8; 

(d) ^dominant undertaking” means— 

(i) an undertaking which has all the following three features, that is to 
say,— 

(ai) it is an undertaking within the purview of the Industries Act; 

(bi) it has a licensed capacity for the production of goods of any dear 
cription, and 

(ci) its licensed capacity for the production of such goods or the aggre¬ 
gate of its licensed capacity and of the licensed capacity of inter¬ 
connected undertakings for the production of such goods is not less 
than one-fourth of the total installed capacity in India for the pror 
duction of such goods; or, 

(li) an undertaking which has all the following three features, that is 
to say,— 

(aii) it is an undertaking within the purview of the Industries Act; 


8ection I 

fl) The Monopolies and Restrictive Trade 
Practices Act is an Act to provide that the 
operation of the economic system does not 
result in the concentration of economic 
power to the common detriment, for the 
control of monopolies, for the prohibition or 
monopolistic and restrictive trade practices 
and for matters connected therewith cr in¬ 
cidental thereto. It Rives effect to the di¬ 
rective principles of State Policy as enun¬ 
ciated In Art. 39 (c) of the Constitution. The 
object sought to be achieved by the Act is 
rather very laudable and. therefore, an at¬ 
tempt must be made to Rive full effect to 
the provisions of the Act. (1972) 42 Com 
Cas 493(500) (Guj). 

(2) Regulation 67 of M.R.T.P. Regulation 
(19741 is not ultra vires of the Act (1979) 
49 Com Cas 30(49) (MRTPC). 

(3) The Clayton Act is comprehensive In 
its terms and coverage, protecting all who 
are made victims of the forbidden practices 
by whomever they may be perpetrated 1978 
Tax LR 2193(2196) : 54 L ed 2d 563 (USSC). 

Section 2 (a) 

(1) Agreement — Meaning of — Agree¬ 
ment includes arrangements — Agreement 
extinct prior to service of notice of Enquiry 
— Held that there was no reference in the 


notice to any specific agreement or agree¬ 
ments. There was no auestion. therefore, of 
the termination or cessation of these agree¬ 
ments. The reference in the notice was to 
agreements/arrangements in general. Under 
S. 2 (a) "agreement” includes any arrange¬ 
ment or understanding. The reference to 
agreements/arrangements would, therefore, 
include reference to understandings/arrange¬ 
ments. The ambit of enquiry is not confined 
to any specific agreements. It covers agree¬ 
ments in the wider sense of the term whldi 
includes arrangements and understandings. It 
also includes restrictive trade practices which 
may or may not exist without agreements/ 
arrangements. It would also include the 
operation of the arrangements. 1977 TaxLR 
1985(1987) (DB)(MRTPC). 


8ection 2 (d) 

(1) Where the production of transferor and 
he transferee-companies incorporated in 
outh India together with their undertak- 
ngs was less than one-third of the total 
iroduction of not only the total goods of the 
lescription produced or distributed in tr^e 
vhole of India but also in South India the two 
companies could not be said to be dominant 
indertak’ngs within the meaning of oec- 
ion 23 (3' read with S. 2 (d). (1980) 50 Com 
'as 623(637) (Mad). 
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(bii) it, by itself or along with inter-connected undertakings produces, 
supplies, distributes or otherwise controls not less than one-fourth 
of the total goods of any description that are produced, supplied or 
distributed in India or any substantial part thereof; and 
(cii) it has no licensed capacity for the production of such goods; or 

(iii) an undertaking which has both the following features, that is to 
say,— 

(aiii) it is not an undertaking within the purview of the Industries Actj 
and 

(biii) it, by itself or along with inter-connected undertaking produces, 
supplies, distributes or otherwise controls not less than one-fourth 
of the total goods of any description that are produced, supplied or 
distributed in India or any substantial part thereof; or 

(iv) an undertaking which provides or otherwise controls not less than 
one-fourth of any services that are rendered in India or any sub¬ 
stantial part thereof;] 

Provided that for the purposes of ^[sub-clauses (ii) and (iii) of this clause], 
the goods produced by an undertaking which does not employ— 

(a) more than fifty workers on any day of the relevant year, and in any 
part of which a manufacturing process is being carried on with the aid 
of power or is ordinarily so carried on, or 

(b) more than one hundred workers on any day of the relevant year, and 
in any part of which a manufacturing process is being carried on 
without the aid of power or is ordinarily so carried on, 

shall not be taken into account 

• ^ xp l anat * on — Where '[the licenced capacity of inter-connected under¬ 
takings for the production of any goods is not less than one-fourth of the 
installed capacity for the production of such goods or not less than one-fourth 
oij the production, supply, distribution or control of any goods or the provi¬ 
sion or control of '’[any service, as the case may be,] is shared by inter-con¬ 
nected undertakings, each such undertaking shall be deemed for the purposes 
of this Act, to be a dominant undertaking. 


Explanation II.— Where any goods of any description are the subject of 
amerent forms of production, supply, distribution or control, every reference 
in this Act to such goods shall be construed as reference to any of those forms 
? supply, distribution or control, whether taken separately or 

together or in such groups as may be prescribed. 


. [Explanation m.— The question as to whether any undertaking, either 
Dy itself or along with inter-connected undertakings, produces, supplies, dis¬ 
tributes or controls one-fourth of any goods or provides or controls one-fourth 
01 any services may be determined according to any of the following criteria, 
namely, value, cost, price, quantity or capacity of the goods or services.] 

Explanation IV — *[In determining with reference to the features specified 

Ser U ^ Cl ,m^ e J i w (ui) 0r ! 1V) ’ as the case may be -l the question as to whe¬ 
ther an undertaking is or is not a dominant undertaking, regard shall be had 


(i) the lowest production made, or services rendered, by the undertaking 
concerned during the relevant year, and 

Gi) the figures published by the Central Government with regard to the 
total production made or services rendered in India, or any substantial 
part thereof during the relevant year. 

sunniv XP H^ a JH 0n f i V '~ F ° r t £!, pu r p3Se ^ of Emanation IV, production includes 
supply, distribution or control of goods. 

Explanation VI.-- For the purposes of this danse, "relevant year” means 
any_one year out of the three calendar years immediately preceding the pS£ 

**A" In the citations stands for VIR " ‘ ~* 
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ceding calendar year in which the question whether an undertaking is or la 
not a dominant undertaking is determined. 

Explanation VII.— Where goods of any description produced in India 
by an undertaking have been exported to a country outside India, then the 
goods so exported shall not be taken into account in computing for the pur- 


(i) the total goods of that description that are produced in India by that 

undertaking; or 

(ii) the total goods of that description that are produced, supplied or dis¬ 
tributed in India or any substantial part thereof.] 

• • _the words ' "dominant undertaking' 1 

rneans’ and ending with the words ’rendered in India or substantial part 
thereof by the Monopolies and Restrictive Trade Practices (Amendment) Act, 
1982 (30 of 1982), S. 2 (a) (1) (18-8-1982). 



Substituted for the words "this clause”, ibid, S. 2 (a) (ii). 

Substituted for the words "not less than one-third of”, ibid, S. 2 (a) (ill). 
Substituted for the words "any service”, ibid, S. 2 (a) (iii). 

Substituted, ibid, S. 2 (a) (iv). 


[f] Substituted for the words "in determining”, ibid, S. 2 (a) (v). 

[g] Inserted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 
1980 (60 of 1980), S. 2 (i) (w.r.e.f. 13-10-1980). 


OBJECTS AND REASONS 


Clause 2 (d).— "TDomlnant Undertaking’.— 

The definition given by the Monopolies In¬ 
quiry Commission in sub-clause (iv) of clause 
2 of the draft Bill has been amplified by 
covering cases of 'control’ as well. Exolana- 
tions II and III have been added to enable 
the Government to lay down criterion or 
combination of criteria for determining con¬ 
trol over production, supply or distribution 
in respect of particular form of goods.”— 
SOR. 

Paragraph (d).— "The Committee careful¬ 
ly considered from all aspects the question as 
to what factors should determine whether 
an undertaking * is or is not a dominant 
undertaking and came to the conclusion that 
in determining whether an undertaking is 
or is not a dominant undertaking in relation 
to a particular type of goods, regard should 
be had to the proportion which the aggre¬ 
gate production of the undertaking bears to 
the aggregate production of those goods in 
India or anv substantial part thereof. Such 
a course would eliminate, the Committee 
hope, the apprehension felt in certain quar¬ 
ters that if in some cases the figures with 
regard to the goods produced in some remote 
part of India are not available, it would not 
be possible to determine whether an under¬ 
taking is or is not a dominant undertaking. 
The Committee have accordingly substituted 
the words 'India or any substantial part 
thereof for the words 'India, or any part 
thereof occurring in clauses (i) and (ii) of 
the sub-paragraph of the paragraph. 


The Committee feel that in arriving at the 
figures of total production of any goods or 
quantum of any services rendered, the data 
relating to the production of goods and ser¬ 
vices of only those undertakings which are 
governed by the Factories Act, 1948. should 
be taken into account and that goods pro¬ 
duced by cottage industries and small-scale 
industries shall not be taken into account 
The Committee have accordingly added a 
proviso to the paragraph. 

The Committee feel that, for the purpose 
of determining whether an undertaking is 
producing, supplying, distributing one-third 
of any goods or providing or controlling one- 
third of any services, the Government should 
inter alia take into consideration the quan¬ 
tity of those goods or services instead of the 
quality of the same as was originally pro¬ 
vided in Explanation III to the paragraph. 
The Committee have accordingly substituted 
the word 'quantity’ for the word 'quality*, 
which, incidentally is not measurable. 

The Committee are of the opinion that in 
determining the question as to whether an 
undertaking is or is not a dominant under¬ 
taking. the lowest production made or ser¬ 
vices rendered during any one year out of 
the three calendar years immediately pre¬ 
ceding the year in which such question arises 
should be taken into consideration.. 

The Committee have accordingly added 
two new Explanations, namely. Explanation 
IV and Explanation VI. to the paragraph. — 
J.C.R. 


(e) "goods” includes goods produced in India, and, in relation to any goods 
supplied, distributed or controlled in India, also includes goods imports 
ed into India; 

OBJECTS AND REASONS 


Paragraph (e).— ’The Committee feel that 
whilo working out the aggregate production 
of particular goods in the country, import¬ 
ed goods should be excluded therefrom. 


However, imported goods should be taken 
into account in relation to supply# distribu¬ 
tion or control of such goods in the coun¬ 
try.”—J.C.R. 
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of anv description” in relation to an undertaking within the 
* ee l iSVXSL Act, means any article which falls under an 

item in the First Schedule to that Act;] 
ra] Inserted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 

1962 (30 of 1982), S. 2 (b) (18-8-1982). . A . . ... 

(f) 'India” means, for the purposes of this Act the territories to which this 

«[(ff) A '"hidustries’ Act” means the Industries (Development and Regulation) 
Act, 1951, and includes any rules, notifications or orders thereunder; 

(Iff) "installed capacity” means installed capacity as recognised under the 
Industries Act or any returns thereunder;] 

[a] Inserted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 
1982 (30 Of 1982), S. 2 (C) (18-8-1982). 

(g) "inter-connected undertakings” means two or more undertakings which 
are inter-connected with each other in any of the following manner, 
namely:— 

(i) if one owns or controls the other, 

(ii) where the undertakings are owned by firms, if such firms have one 
or more common partners, 

(iii) where the undertakings are owned by bodies corporate,— 

(a) if one manages the other, or 

(b) if one is a subsidiary of the other, or 

(c) if they are under the same management *[• * I. °** 

(d) if one exercises control over the other in any other manner, 

(iv) where one undertaking is owned by a body corporate and the other 
is owned by a firm, if one or more partners of the firm— 

(a) hold, directly or indirectly, not less than fifty per cent, of the 
shares, whether preference or equity, of the body connate, or 

(b) exercise control, directly or indirectly, whether as director or 
otherwise, over the body corporate, 


Section 2 (g) 

(1) Clause (b) of Explanation to S. 2 (g) 
gays that for the purpose of clause (g) two 
or more undertakings shall be deemed to be 
inter-connected if one or more Individuals 
together with their relatives or firms in 
which such individuals or their relatives are 
partners Jointly or severally own. manage or 
control the other. The Explanation is a 
deeming fiction. It applies to whole of 
clause (g). It contemplates cases of sole pro¬ 
prietorships, joint ventures, associations, en¬ 
terprises. partnerships and firms. In a word 
It contemplates business units of one or 
more individuals. Clause (b) of the Explana¬ 
tion contemplates cases of Individuals and 
firms. Firm Is a convenient shorthand sjmi- 
bol of the partners composing the firm. Firm 
has to consist of individuals. The words 
"firms in which, such individuals are part¬ 
ners'* sufficiently indicate that, this clause 
talks of natural persons. The word 'Indivi¬ 
dual^ will also Include their relatives. They 
too are human beings. But where there are 
bodies corporate, clause (b) has no applica¬ 
tion. That clause (b) applies to Individuals 
and firms and not to bodies corporate Is clear 
from Section 48 (2). 1981 TaxLR 2438(2441): 
1980 Rajdhanl LR 718 (DB). 

( 2 ) In order to avoid concentration of eco¬ 
nomic powers In a few hands the statute 
provides that Inter-connection between two 
undertakings may be In any of the manners 
•at out under S. 2 (g) and not in a manner 


one alternative to the other. Hence appli¬ 
cation of clause (vi) cannot be excluded In 
respect of corporate undertakings though 
clause (iii) also deals with inter-connection 
between corporate bodies. A 1973 Cal 450 
(457) : 77 CalWN 711. 

(3) Cl. (ill) of Expl. I to S 2 (g) on a plain 
reading does not contemplate the sharehold¬ 
ing of a subsidiary company to be aggregat¬ 
ed with the shareholding of the holding com¬ 
pany In order to determine whether the 
holding company holds l/3rd shares of an¬ 
other company or not Cl. (Ill) of Expl. I 
does not state that a body corporate should 
•control' not less than 1/3 rd of the equity 
shares of the other body corporate. The ex¬ 
pression Used, in this behalf, In the said sub¬ 
clause (ill) is 'holds' and not controls. The 
Indication clearly is that the body corporate 
must on its own. hold not less than l/3rd 
of the equity shares of the other body cor¬ 
porate. In other words, in computing this 
l/3rd, the shareholding of another body 
corporate, even if that body corporate be its 
subsidiary cannot be added or taken into 
consideration. (1983) 1 ComLJ 330(339)(DB) 
(Delhi). 

(4) Section 2 (g) (ill) requires that the con¬ 
trolling undertaking must be In a position 
to dominate the affairs of the controlled 
undertaking either In respect of the man¬ 
agement of its affairs, or in respect of its 
finance or with regard to the capital struc¬ 
ture. In the absence of one or other of 
those features the element of control cannot 
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porate are under the ,Ze managed,T"' ? T ^ — 

or ” °™ d « by tke same peraon 

w, -™“-issac wwch oih " eit ^«~«— 

*:;r <*°™-o jzssztxss? 

by bodies corporate. shalTbe ZS" £'^iSZ^SSZ^ 

aS^The 0 ^ or C ” ^ * «" 

m shares corporate * h ®l <b “<* less than one-third of the equity 

third oMhe total °l , C °v 1S , t ? e com P° siti °n of not less than one- 
third of the total membership of the Board of directors of the other; or 

PV) anv t, e m r dir6Ct0I 1 °! ° ne such boc, y corporate constitute, or a! 
2. T a pe . nod of ^ months immediately preceding the day 

when the question arises as to whether such bodies corporate are under 
the same management, constituted (whether independently or together 

with the relatives of such directors) one-third of the directors of the 
other; or 


W if ^ e same individual or individuals belonging to a group, while holding 

(whether by themselves or together with their relatives) not less than 

one-third of the equity shares in one such body corporate also hold 

(whether by themselves or together with their relatives) not less than 

one-third of the equity shares in the other; or 

(vi) if the same body corporate or bodies corporate belonging to a group 
holding not less than one third of the equity shares in one body cor¬ 
porate, also hold not less than one-third of the equity shares in the 
other; or 

(vii) if not less than one-third of the total voting power with respect to any 
matter relating to each of the two bodies corporate is exercised or 


Section 2 (g) (contd.) | 
come into the picture. The mere fact that 
there are same common Directors or that 
the Managing Director of one Company is a 
relative of the Managing Director of the 
other company or that a company has In¬ 
vested certain capital in another company 
do not by themselves lead to the inference 
that the relation of dominant and dominat¬ 
ed undertakings exists. A 1972 Cal 105(1231: 
76 CalWN 161. M971 TaxLR 978 (Cal). Re¬ 

versed.) •• 1984 TaxLR 2005 (Bom). 

(5) The Control must be taken to mean de 
facto control and not de jure control only 
which can be effected by the maiority of 
voting rights. In view of the object and 
scheme of the Act control must mean and 
include effective control in any manner in¬ 
cluding de facto control. A 1973 Cal 450 
(459) : (1973) 77 CalWN 711. 

(6) "Inter-connected undertakings” — Con¬ 
cept of 'managerial control’ is not covered 
by permutations and combinations of bodies 
corporate, firms and individuals given in 
S 2 (g) for purpose of bringing said entities 
within concept of "inter-connected under¬ 


takings”. 1981 TaxLR 2438(2442, 2443): 1980 
RajdhanlLR 718 (DB)(Delhi). 

(7) Inter-connected undertaking — What is 
— Undertakings under same management 
are inter-connected undertakings — Word 
•together’ in S. 2 (g) Explns. (I). (VII) — In¬ 
terpretation of — The word should be given 
its own dictionary meaning. 1979 TaxLR 2017 
(2020) : (1980) 50 ComCas 690 (DB)(A11). 

(8) Companies Act (1956), S. 6 — "Inter¬ 
connected undertaking” — Undertakings 
managed by different persons having the 
same name but who were not 'relatives’ are 
not 'inter-connected undertakings’. ILR (1974) 
2 Delhi 282. (Reversed on another point In 
1981 TaxLR 2475 (Delhi).) 

(9) Registration as "undertaking” — "Hin¬ 
dustan” a subsidary of — "MMSR” — being 
investment company, not an undertaking — 
Managing Directors of "DCM”, an undertak¬ 
ing having assets over Rs. 20 crores. having 
substantial isterest in ' MMSR” but "DCM” 
as Corporate body neither managing nor 
controlling "MMSR” — "Hindustan” could 
not be held as an "undertaking 1 ’ by clubbing 
its assets with that of "DCM”. 1981 TaxLR 
2438(2443) : 1980 RajdhaniLR 718 (DB) (Delhi). 



[The} Monopolies And Restrictive Trade Practices Act, 1969 (S 2(gg)] 8IS 

controlled by the same individual (whether independently or together 
with his relatives) or the same body corporate (whether independently 
or together with its subsidiaries); or 

(viii) if not less than one-third of the total voting power with respect to 
any matter relating to each of the two bodies corporate is exercised or 
controlled by the same individuals belonging to a group or by the same 
bodies corporate belonging to a group, or jointly by such individual or 
Individuals and one or more of such bodies corporate; or 

(ix) if the directors of the one such body corporate are accustomed to act 
in accordance with the directions or instructions of one or more of the 
directors of the other, or if the directors of both the bodies corporate 
are accustomed to act In accordance with the directions or instructions 
of an individual, whether belonging to £ group or not 

Explanation II.— If a group exercises control over a body corporate, that 
body corporate and every other body corporate, which is a constituent of or 
controlled by, the group shall be deemed to be under the same management 

Explanation HI.— If two or more bodies corporate under the same man¬ 
agement hold, in the aggregate, not less than one-third equity share capital 
in any other body corporate, such other body corporate shall be deemed to 
be under the same management as the first-mentioned bodies corporate. 

Explanation IV.— In determining whether or not two or more bodies cor¬ 
porate are under the same management, the shares held by public financial 
institutions in such bodies corporate shall not be taken into account.] 

Illustration 

Undertaking B is inter-connected with undertaking A and undertaking C l* In 
inter-connected with undertaking B. Undertaking C Is inter-connected with under¬ 
taking A; if undertaking D is inter-connected with undertaking C, undertaking D 
will be inter-connected with undertaking B and consequently with undertaking A* 
and so on. 

Explanation.— For the purpose of clause (g), two or more undertakings 
shall be deemed to be inter-connected,— 

(a) if one or more undertakings which are Inter-connected undertakings [as 
defined in clause (g)] jointly or severally own, manage or control the 
other, 

(b) if one or more individuals together with their relatives, or firms in 
which such individuals or their relatives are partners, jointly or several¬ 
ly, own, manage or control the other, 

(c) if inter-connected undertakings referred to in sub-clause (a) and peri 
sons, relatives or firms referred to in sub-clause (b), jointly or severally, 
own, manage or control the other; 

[a] Words "within the meaning of section 370 of the Companies Act, 
IMS'*, in sub-clause (III) (c) and words '‘within the meaning of the said sec¬ 
tion 370” in sub-clause (v), omitted by the Companies (Amendment) Act, 1974 
(41 of 1974), S. 43 (1-2-1975). 

fb] Inserted, ibid. 

OBJECTS AND REASONS 


^ Clause 8 (g).— The definition given by 
tne Monopolies Inquiry Commission in sub* 
clause (vi) of clause 2 of the draft Bill has 
Bfcen amplified by including cases of inter- 
SpJUJGCtlons between firms and companies 
o.O. R. 


the definition of the term "lnter-connectiona 
between various forms of undertakings as 
was originally provided, but should also 
cover cases of simultaneous Inter-connections. 
The Committee have, therefore, widened the 
scope of the definition to cover all possible 


„ ... _ bcufw oi me oennraon to cover an pose 

uvffimph (g)/~ The Committee fed that- types of inter-connections.”—J.C.R. 

*[(88) licensed capacity”, In relation to goods of any description and witB 
respect to an undertaking within the purview of the Industries Act 
meam the licensed or productive capacity of such undertaking.in relai 
tion to such goods, in accordance with the certificate of registration, 
licence, letter of intent or permission granted to it under the Industries 
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Govern' ™d S e“ y hafA e “] * ^ “ Pad ‘ y “ may «" W— + 

w “T?« Pract,ce ‘ 

(h) "member” means a member of the Commission; 

(l> mc°p , lv P tn iS K iC tra " 6 P I actice ’’ means a trade Prance which has, or is 
nxely to have, the effect of— 

(1) maintaining prices at an unreasonable level by limiting, reducing 
or otherwise controlling the production, supply or distribution of 
goods of any description or the supply of any services or in any 
other manner. 


(ii) unreasonably preventing or lessening competition in the production, 
supply or distribution of any goods or in the supply of any services, 
(in) limiting technical development or capital investment to the com¬ 
mon detriment or allowing the quality of any goods produced, sup¬ 
plied or distributed, or any service rendered, in India to deteriorate] 


OBJECTS AND REASONS 


Paragraph (1).— "The Committee feel that 
it is not necessary to enumerate in relation 
to monopolistic trade practice causes such as 
'adoption of any practice, pursuit of any 
commercial policy, or any act of omission' 


which prevent or lessen competition In the 
production, supply, etc., of goods or services, 
as it might unnecessarily restrict the scope 
of the definition. Sub-paragraph (11) of the 
paragraph has accordingly been amended."— 
J.C.R. 


(j) "monopolistic undertaking” means— 

(i) a dominant undertaking which, or 

(ii) an undertaking which, together with not more than two other in¬ 
dependent undertakings,— 


(a) produces, supplies, distributes or otherwise controls not less than 
one-half of the total goods of any description that are produc¬ 
ed, supplied or distributed in India or any substantial part 
thereof, or 

(b) provides or otherwise controls not less than one-half of the 
services that are rendered in India or any substantial part 
thereof: 

Provided that, for the purposes of this clause, the goods produced by an 
undertaking which does not employ— 

(A) more than fifty workers on any day of the relevant year, and in any 
part of which a manufacturing process is being carried on with the aid 
of power or is ordinarily so carried on, or 

(B) more than one hundred workers on any day of the relevant year, and 
in any part of which a manufacturing process is being earned on 
without the aid of power or is ordinarily so carried on, 

shall not be taken into account. 

Explanation I.— Any undertaking which, either by itself or along with 
not more than two other independent undertakings, produces, supplies, dis¬ 
tributes or controls one-half of any goods or provides or controls one-half of 
any services according to any one of the following criteria, namely, value, 
cost price, quantity or capacity of the goods or services or the number of 
workers employed for the production, supply, distribution or control of such 


Section 2 (I) 

(1) Unnecessary and big percentage of ex¬ 

penses on advertising and high Power sales¬ 
manship to keep position of «n<lertaklngjn 
monopoly situation is monopolistic trade 
practice 1980 TaxLR (NOC) 61 : 50 Com 
Cas 456 (DB)(Delhi). . 4 

(2) Maintaining prices and profits at an 
unreasonable level — It is a monopolistic 


trade practice. 1980 TaxLR (NOC) 61 2 50 
ComCa s 456 (DB) (Delhi). 

Section 2 (J) 

(1) Monopolistic undertaking — Undertak¬ 
ing employing less than 50 workers — Can 
be monopolistic undertaking. 1980 TaxLR 
(NOC) 61: 50 ComCas 456 (DB) (Delhi). 
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goods or for the rendering of such services, shall be deemed to be a monor 
polistic undertaking. 

Explanation n. — In determining the question as to whether an unden 
taking is or is not a monopolistic undertaking, regard shall be had to— 

(i) the lowest production made, or services rendered by the undertaking 

concerned during the relevant year, and 

(ii) the figures furnished by the Central Government with regard to the 
total production made or services rendered in India or any substantial 
part thereof during the relevant year. 

Explanation m.— For the purposes of Explanation II, production includes 
supply, distribution or control of goods. 

Explanation IV.— For the purposes of this clause, "relevant year” means 
any one year out of the three calendar years immediately preceding the pre¬ 
ceding calendar year in which the question whether an undertaking is or is 
not a monopolistic undertaking is determined. 

“{Explanation V.— Where goods of any description produced in India by 
an undertaking have been exported to a country outside India, then the goods 
so exported shall not be taken into account in computing for the purposes of 
this clause— 

(i) the total goods of that description that are produced in India by that 

undertaking; or 

(ii) the total goods of that description that are produced, supplied or dis¬ 
tributed in India or any substantial part thereof;] 

fa] Inserted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 
1080 (80 of 1080), S. 2 (It) (w.r.e.f. 13-10-1980). 

OBJECTS AND REASONS 


Clans© 2 <J).— The definition as given by 
the Monopolies Inquiry Commission in clause 
17 of their draft Bill has been enlarged to 
Include cases where more than two under¬ 
takings jointly indulge in monopolistic prac¬ 
tices.—S. O. R. 

Paragraph (J). — The Committee have re¬ 
vised the definition of the term "monopolis¬ 
tic undertaking’’. 

Besides "dominant undertaking” which' 
has already been provided in the original 
definition an undertaking which together 
with not more than 2 other Independent 
undertakings produces, supplies, distributes 
etc, one-half of the total goods; or provides 

(k) "prescribed” means prescribed 


or controls not less than one-half of servi¬ 
ces will now come within the purview of 
the definition of 'monopolistic undertaking*. 

Besides, it has been provided that for the 
purpose of calculating total production the 
figures of production, supply and distribution 
of goods by cottage Industries and small- 
scale industries shall be excluded. 

The Committee feel that the same criteria 
(including production figures published by 
the Government) which are made applicable 
in the Qetermination of a dominant under¬ 
taking should be applied in the determina¬ 
tion of a monopolistic undertaking also,— 
J.C.R. 

by rules made under this Act} 


0) pnce , in relation to the sale of any goods or to the performance of 
any services, includes every valuable consideration, whether direct or 
indirect, and includes any consideration which in effect relates to the 
sale of any goods or to the performance of any services although osten¬ 
sibly relating to any other matter or thing; 

a tai) "produce” includes manufacture and all its grammatical variations 
and cognate expressions shall be construed accordingly;] 

[a] inserted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 
1082 (30 of 1082), S. 2 (e) (18-8-1082). 


(m) "register” means the register kept by the Registrar under Section 36, 

(n) "Registrar” means the Registrar of Restrictive Trade Agreements ap¬ 
pointed under section 34, and includes every Additional, Joint, Deputy 
or Assistant Registrar appointed under that section; 
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(o) "restrictive trade practice” means a trade practice which has, or may 
have the effect of preventing, distorting or restricting, competition in 
any manner and in particular,— 

(i) which tends to obstruct the flow of capital or resources into the 
stream of production, or 


fii) which tends to bring about manipulation of prices, or conditions of 
delivery or to affect the flow of supplies in the market relating to 
goods or services in such manner as to impose on the consumers 
unjustified costs or restrictions; 


SECTION 2 (o) — SYNOPSIS 

1. Restrictive trade practice — General. 

2. "Preventing, distorting or restricting 

competition", 

9. Cls. (i) and (11). 

4- Restrictive trade practice — What Is — 
Illustrative cases. 

I. Restrictive trade practice — General. 

(1) The definition of restrictive trade prac¬ 
tice is an exhaustive and not an inclusive 
one. The decision whether trade practice Is 
restrictive or not has to be arrived at by 
applying the rule of reason and not on the 
doctrine that any restriction as to area or 
price will per se be a restrictive trade prac¬ 
tice. Every trade agreement restrains or 
binds persons or places or prices. The ques¬ 
tion is whether the restraint Is such as re¬ 
gulates and there by promotes competition or 
whether it is such as may suppress or even 
destroy competition. To determine this ques¬ 
tion three matters are to be considered. First, 
what facts are peculiar to the business to 
which the restraint Is applied. Second, what 
was the condition before and after the re¬ 
straint is imposed. Third, what Is the nature 
of the restraint and what is its actual and 
probable effect. A 1977 SC 973(978) : 1977 
TaxLR 1789 : 0977) 47 ComCas 520. 


[See also 1977 Com NR (MRTPC) D 133(135. 
138) •• 1975 Tax LR 2086(2092. 2093) : 46 
ComCas 470(MRTPC). (The definition of re¬ 
strictive trade practice under S. 2 (o) is ex¬ 
haustive and not inclusive and is result- 
oriented. i.e.. the restriction must have the 
actual or likely effect of restricting, distort¬ 
ing or preventing competition. But the defi¬ 
nition does lead to the realm of reasonable 
probability or likelihood of injury to compe¬ 
tition: Reversed on another point in A 1977 
SC 973.) •• 1976 TaxLR 2094(2101) : 47 Com 
Cas 472 (DB)(MRTPC). (In the U. K. law 
the effect of the impugned clause on com¬ 
petition in the trade is not necessary. But 
in the Indian scheme, effect on competition 
is the touchstone under S. 2 (o).)l 


(2) A practice which Is not restrictive under 
Section 2 (o) cannot be restrictive trade Drac- 
tice only because of Clauses fa) to (1) of sub¬ 
section (1) of Section 33. Section 33 does 
not provide statutory illustrations to Section 
2 (o) but only enumerates some types o! 
trade practices which, if they are 
restrictive within S. 2 (o) require registration. 
A 1977 SC 973(979) : 1977 TaxLR 1189: (1977) 
47 ComCas 520. (1975 TaxLR 2086 (MRTPC) 
(New Delhi): Reversed and 1976 TaxLR 1280 
(MRTPC) Impliedly Overruled.) •• A 1979 
SC 798(821) : 1980 CriU 582 : 1980 GJ (SC) 
328. (Observations of Beg C. J. in A 1977 SC 
1285. Held not good law.) 


(3) There are certain trade practices which 
are restrictive in their very nature and they 
need not require a detailed and elaborate 
analysis of pros and cons to say that the field 
of competition concerned is adversely affect- 
e^ , w ,^ en a product has consumer preference 
and it is tied up with other products, the 
relevant field of competition in the sale o! 
tied products is definitely affected adverse¬ 
ly. 1983 TaxLR 2492(2500. 2501) I (1982) 3 
CompLJ 171 (MRTPC). 

(4) Under S. 2 (o) it is not only the actual 
practice of a restriction under a clause in an 
agreement which is struck by the provi¬ 
sions of the Act. but also a "trade practice" 
which "may have” the effect of restrictions 
falling within the mischief provided for. In 
other words, if the introduction of the clause 
In itself is a trade practice and could be used 
to prevent, distort or restrict competition "In 
any manner” It may be struck down. A 1977 
8C 1285 0288) : 1977 TaxLR 2012 : 1977 Com 
NR 203. (Held not good law on another 
point in A 1979 SC 798.) 

(5) Restrictive trade practice — Agreement* 
between principal and agent — May amount 
to restrictive trade practice on the ground 
of exclusive dealership, but not the full line 
forcing. 1979 TaxLR 2011(2010) (MRTPC). 

(6) S. 2 (o) contemplates several categories 
restrictive trade practices effects of some of 
which are in evidence and effects of some of 
which are to be judicially predicted. The 
judicial prediction can only be done on the 
assumption that the restrictive trade prac¬ 
tice will be carried out 1976 TaxLR 1581 
(1580) : 48 ComCas 813 (MRTPC). 


(7) Where certain truck owners union 
was carrying on business of supplying lorries 
owned by its members on hire for transport¬ 
ing goods, the union would be a trade as¬ 
sociation and its activities relate to trade and 
therefore, the commission under Section 10 
have jurisdiction to enquire into restrictive 
trade practices alleged against the union. 
(1983) I CompLJ 293(295) (MRTPC). 


(8) Registration of agreement — By virtue 
►f certain clauses registration of agreement 
>ecomlng mandatory — Registration would 
lot preclude contention that agreement was 
lot restrictive. 1978 TaxLR 2277(2283) 
MRTPC). 

(9) It is always a ticklish question whe- 
her on the facts and circumstances of a pa£ 
icular acse, the particular party was a party 
o a concert or whether Its action, although 
in line with the decision of its competition* 
was arrived at Independently by commercial 
xmsideration relevant to its own case. For 
i concert or combination or even for com 
rpiracy you do not require a documentary 
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Section 2 (o) — Note 1 (contd.) 
proof. It is enough if concert or combina¬ 
tion or conspiracy can be inferred from the 
conduct of the parties and/or surrounding 
circumstances. 1977 Tax LR 2439 (2446): 49 
ComCas 495. 

( 10 ) The court should not enforce a co¬ 
venant in restraint of trade if circumstances 
afterwards arise, which were not envisaged 
before hand, in whim it would be unrea¬ 
sonable or unfair to enforce it. (1977) 1 All 
ER 481(469). 

2. Preventing, distorting or restricting 
competition. 

(1) If a trade practice merely regulates and 
thereby promotes competition, it would not 
fall within the definition of restrictive trade 
practice, even though it may be, to some ex¬ 
tent. in restraint of trade. Whenever, there¬ 
fore. a question arises before the Commis¬ 
sion or the Court as to whether a certain 
trade practice is restrictive or not. it has to 
be decided not on any theoretical or a priori 
reasoning, but by inquiring whether the 
trade practice has or may have the effect of 
preventing, distorting or restricting competi¬ 
tion.. A 1979 SC 798(817) : 1979 TaxLR 2064 : 
49 ComCas 419. 

(2) A differential or discriminatory incen¬ 
tive discount based on quantities would re¬ 
duce the opportunities of smaller wholesale 
dealers in being able to compete with the 
bigger ones and that this "may have" the ef¬ 
fect of preventing or at any rate distorting 
and reducing competition between them. This 
would fall squarely within the definition of 
'restrictive trade practice* in S. 2 (o). 1975 
TaxLR 1989(1992) : 46 Com Cas 431 (MRTPC) 

(3) Ss 91 and 92 of the Evidence Act 
does not come into picture at all while con¬ 
sidering whether a particular trade practice 
set out in an agreement has or may have 
tne effect of preventing, distorting or restrict¬ 
ing competition so as to constitute "a res¬ 
trictive trade practice". A 1979 SC 796 <820); 
1980 Cri LJ 562 : 1980 UJ (SC) 328. (Obser¬ 
vations of Beg C. J. in A 1977 SC 1265. held 
not good law.) 

(4) Any agreement to sell goods on condi¬ 
tion that the prices to be charged on re-sale 
by the purchaser shall be prices stipulated by 
the seller is per se restrictive not only be¬ 
cause it falls under S. 33 (1) (f> but also be¬ 
cause in terms of S. 2 (o) it will have the ef- 
icw* Renting or restricting competition. 
1975 TaxLR 2036(2102. 2103). (Reversed on 
another point in A 1977 SC 973.) 

ft) Restrictive trade practice’— Practice of 
* oods manufactured by others —Is a 

* ve trade Practice as it has the ef- 
c^nr^ f fm reventi i^- distorting or restricting 
S..? By such arrangement market 
♦ e com n?ny is increased with the 
S wiU restricted. 
(DBVDeUrif 61:50 ComCas 456(485) 

“ ntainin * certain clauses 
° f ^ u , arantee - differential 

ing ^f^r I inR ^ d l tions - Clause* hav- 
—— fect Qf restricting or preventing 


competition between manufacturers — De¬ 
letion of those clauses from agreement 
ordered. 1977 Com NR (MRTPC) D 137(139). 

(7) The term of exclusive dealership in the 
agreement between Telco (the Respondent 
in this case) and the dealers that the dealer 
wiU not sell commercial vehicles of other 
manufacturers, does not amount to a restric¬ 
tion in competition because other manufac¬ 
turers can appoint other persons to deal in 
their commercial vehicles. A 1977 SC 973(983): 
1977 TaxLR 1789 : 47 ComCas 520. (1975 Tax 
LR 2066 (MRTPC), Reversed..) 

fSee 1978 TaxLR 1704(1712. 1713) : 1977 
Com NR 153 (MRTPC). 1 

(7A) The importers of date entered into an 
agreement with the Sultanate of Omen re¬ 
garding export of diy dates, due to which the 
Sultanate was restricted in selling date to 
other person than the importers, the importers 
in turn distributed the dates amongst restrict¬ 
ed quota holders — Thus the quota holders 
who were supplied with date made bumper 
profits in competition to other importers who 
were not supplied of the quota — This agree- 
ment thus resulted in restrictive trade practice 
as it had substantial effect in field of competi¬ 
tion and such a practice would fall under the 
definition of Section 2 (o) (1983) 3 CompLl 
221(230) (MRTPC). 

(7B) Where a company acting as selling 
agent for various products manufactured bv 
a milkfood manufacturer followed the prac¬ 
tice by prescribing re-sale price to be charg¬ 
ed by wholesalers which differed from area 
to area maintained the list to whom the 
wholesalers are to sell the product and also 
demarcated the territory under which the 
produce are to be sold, it also promoted sale 
of particular food product in competition to 
another, such restrictive practice adopted bv 
company is within the definition of Sec 2 (o) 
85 * he effects of preventing, distortion or 
restricting competition and also brings about 

S P fMRTPQ f PriCeS ‘ (1983> 3 CompU 211 

a .^' ee ? ent in question spoke only 
of exelusmty for wholesale dealers qua 
whoJesfUe dealer. Such exclusivity practice 

f? d l2 nE as the Government under- 
that Practice in respect of anv 
wholesaler qua wholesaler is not likely to 

market Z fif"* “ m ^ition in the relevant 
this case. 1979 TaxLR 2095(2096) 

*^ ) J' h l I ? SDO Il dent in the instant case con- 


[Voi; 251 4 A.M. 52 


:tice— Practice of in? Government undertaking hav- 

d by others —Is a ^ fte same field 

as it has the ef- that a* ado ? t **e-up practices and 

ng or restricting they . a< J° D L such Practices the 

rrangement market because it won^ot-her^i*** 6 ad °j t lhem 
increased with the in the otherwise suffer adversely 

HI be restricted 6 whiSf SXS undertaking 

1 ComC,s 456 < 485 ’ "?t h * a £f an,i 

iwtsmsb sSvfs" 

'ns — Clause* hav- reason or f the and for that 

SS £ JJLS 

A in the citations stands AIR • " ~--- 
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Se lion 2 (o) — Note 2 (confd.) 
tice only if and so long as the government 
undertaking adopts that practice. 1979 Tax 
LR 2096(20981 (MRTPC) IDB' 

(10) Company selling Aluminium Foils to 

actual users for u«^e in their own manufac- 
turins process — Company not. giving any 
discount to buyers of tailor-made items — 
Differential discount civen to buyers of non¬ 
tailor-made items not exceeding 0 1 per cent 
— Differential discount being negligrb’e held 
was not likely to have effect of preventing, 
distorting or restricting competition ,T: thin 
S. 2 (o). 1980 TaxLR 2005(2006> (MRTPC'. 

rSee also i980 Tax LR 2037(2039) (MRTPC). 
(Supply of insulation mnfer.nl to manufac¬ 
turers — Differential discount — Total im¬ 
pact on total cost of unit negligible i.e. 
.0011% to .38% — This is being easily absorb¬ 
ed bv direct irer* ard it is not likely to af¬ 
fect competition — Held that there was no 
restrictive trade practice within S. 2 (o).l 

(11) Tn the prpcent ca*e. the respondent- 
company which was manufacturing and sell¬ 
ing agricultural disc* was not a dominant 
undertaking in the trade nor had it a pre¬ 
ponderant share in the relevant market. The 
respondent was not put in a competitive ad¬ 
vantage vis-a-vis the olher manufacturers. On 
the olher hand it was at a considerable dis¬ 
advantage vis-a-vis competitors both by re¬ 
ference to the location of the raw material 
and the location of the markets. The trade 
practices alleged were that of absorbing the 
freight from the place of manufacture to the 
place of marketing and that of absorbing 
centra! sa!es-tax in markets where the local 
products were not subject to that tax. 

Held that the trade practices alleged can¬ 
not )ye said to have prevented or distorted 
competition in the relevant field in any man¬ 
ner Tile mere fact *>f the respondent nego¬ 
tiating prices with each customer wouid not 
in any manner involve it In any restrictive 
trad'* practices. I960 TaxLR (NOC) 59 
(MRTPC). 

(12) Where the manufacturer of Asperin 
followed the trade practice of discrimination 
in supplies of Asperin among different Cormu- 
lators of Asperin in terms of quantity of sup¬ 
plies and refused to supply to new formula- 
tors. resulting in reduction of competition 
among the various formulators and thus af¬ 
fecting the formulators getting lesser supplies 
or no supplies, such trade practice would 
constitute restrictive trade practice within 
the meaning of this section. (1993) 3 ComLI 
105(111) (MRTPO. 

3. Clauses fi) and (H). 

(1) The two particular instances given in 
Cls. (i) and (iil of S. 2 (o) have also to satisfy 
the primary requirement viz. the competition 
in relevant fte'd is prevented, distorted or re¬ 
stricted in anv manner. Unless there is de¬ 
terioration in competitive situation the con¬ 
sequences set out in Cls. (i\ and (ii) of Sec¬ 
tion 2 (o) are not at all relevant for purposes 
of that section. (19791 49 ComCas 79/(813) 
(MRTPC). 

(21 Full line forcing — Agreement to buy 
full range of manufacturer's products — 
Agreement held invalid — Agreement direct¬ 
ed to be recasted to the effect that quanti- 


e ;* ch product contained in the range 
Yc ^ e *? e de ^ erm, *ned by mutual agreement 

(3) Full line forcing — Fixation of mini¬ 
mum guarantee by stockists — Not restric¬ 
tive 1977 TaxLR 2450(2454) (MRTPC). 

(4) Two of the clauses in an agreement be¬ 
tween a producer and a wholesale dealer 
were as follows : 

2. The wholesale Dealers hereby agree 
and bind themselves to purchase from the 
Company in wholesale footwears offered and/ 
or supplied by ‘.he Company during the exis¬ 
tence of this agreement.*’ 


"5 (c). The wholesale Dealers shall sell the 
Company's goods at the prices fixed by the 
Company and in the area allotted to the 
Wholesale Dealers. The Company’s Officers 
will have a right to examine the invoices 
issued by the Wholesale Dealers and check 
the accounts in respect of the sales by them”. 
Held that the clauses were void in respect 
of the restrictive trade practices of full line 
forcing and minimum re-sale price mainten¬ 
ance provided therein. 1975 TaxLR 1989 
(1990. 1994) : 40 ComCas 431 (MRTPC). 

(5) Where there was an arrangement be¬ 
tween the holding company and its subsidiary 
to keep the re-sale prices higher than the 
prices that are likely to obtain, if the manu¬ 
facturer was left free to decide its own dis¬ 
tribution system and the pricing of its goods 
according to its own judgment, such arrange¬ 
ment would not constitute restrictive trade 
practice. (1980) 50 ComCas 185(188. 189). 

(6) Imposition of unjustified costs and re¬ 
strictions on consumers — Is not bv itself evi¬ 
dence of adverse effect on competition. 1977 
TaxLR 2290(2298) (MRTPC). 

(7) The term 'consumer* in S. 2 (o) (ii) 
must be taken to include not only the con¬ 
sumers of the final product but the consum¬ 
ers of raw materials and intermediate pro¬ 
ducts. 1975 TaxLR 2151(2169) : 46 ComCas 
470 (MRTPC). 

( 8 ) Appointment as distributor — Agree¬ 
ment containing certain clauses restricting 
channels of distribution; restricting persons 
to whom the goods are to be sold and levy¬ 
ing of identical handling charges on all pro¬ 
ducts — Held, amounted to restrictive tr^de 
practice, as result in imposition of unjustif ^d 
costs and restrictions on consumers. 1977 Com 
NR (MRTPC) D 126(127. 129). 

[See also 1977 Com NR (MRTPC) D 129 
(131. 132) •• 1977 Com NR (MRTPC) D 83(84. 
85) (Appointment of distributor — Agree¬ 
ment containing certain clauses restricing 
channels of distribution; restricting persons to 
whom goods are to be sold from whom to 
be bought, exclusive dealing and re-sale price 
maintenance — Deletion of these clauses 
from the agreement ordered.)! 


4. Restrictive trade practice — What Is 
— Illustrative cases. 

A. Affirmative cases. 

(1) Exclusive dealings, allowing concessions 
r benefits in connection with or by f^son 
f dealings and/or allowing differential/dis- 
riminatory discount to its distributors tOf a 
ompanv was held instances of rcstrietiv* 
rade practice 1577 Com NR (MRTPC). 

[See 19*2 Taxl-R 25a2(25M) : OM2) 2 
'ompLJ *45 (DB) (MRTPO 1 
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(2» Territorial restriction — No choice to 
consumers between the two dealer." — F°!d. 
agreement between both derer> re 10 ' ^ 
to restrictive trade practice. 1978 TaxLR 
2277(2283) (MRTPC). 

<3' Manufacture of Batteries for automo- 
b' ] e~ — Agreement between manufacturer and 
d; tributors — Certain clauses imooring ter¬ 
ritorial restrictions, re-sale price imintenance 
etc. being unjustified on ground of restric¬ 
tive trade pracric® were ordered to be delet¬ 
ed 1977 Com NR (MRTPC) D 85(881. 

(4) Agreement between film distributors 
aod exhibition — Prohibition of screeiv'ng of 
fPm* in certain theatres held void, beine re¬ 
strictive trade practice. 1977 Com NR 
(MRTPC) D 112013. 114). 

/5> Concert — Traders comhjning to fix 
Free of a commodity — Con dilute' re«dric- 
tive trade practice. 1977 Ta?cT R 2*39(2445': 
49 Com Cas .495 (MRTPC) •• 1978 TaxLR 

1306(1307) : 46 Com Cas 180 (MRTPC). 

fSee 1976 TaxLR 1784(1785) (MRTPC). 
frixing. maintaining and increasing pricer of 
newspapers jn concert *— It is restrictive 
trade practice.)! 

<6) Restrictive trade practice — Clause in 
nereement binding dealer to accept sugges- 
tnns made bv manufacturer from time to 
ume to improve manufacturer's business and 
aoont necessary sales promotion techniques 

ScfiT 1377 TaXUi 

(7) Restrictive trade nractice — Aew- 
ment prohibiting transfer of knowhow to 
fc * twenty rears - Amount, <o re- 

Sn Ve jo ra ^ P oracfiee. 1 f»TP TaxLR 2038 
(205n . 40 Com Cas 145 flURTPCi. 

(81 Articte« of A^sociat'on of Bombay 
Motor Merrhnnfc* Acrocintfon — [rnn—M 
115 Articles nrovfdine that members 
aioulrl not deal with non-members in v'ci- 
concerned arm and rebate of 2 per 
hp eiven to members a-d non- 
member: would not cot it — Practices he’d, 

in vaU,rt ' — C’nusec struck 

Qown 19R0 TaxLR 2O7R(207!P fMRTPCl. 

(9) Restrictive trade practice — Circular 
oyassociafion of dealers in certain kind cf 
C® , nre-cribine standardized mintmutn 
X™ for payment for sale n* eoods. sm-vice 
guarantee and maintenance — HeM 
(MRT$cf nractice. 1976 TaxLR 1316 (1318) 

cvi 0) Association of dealers In diesel — 
Compulsory levy of “Service Charged on 
£*" at /Bfib s peed Diesel - Sedate 

,* D i^ er S ' 37 was Passed for discontinu¬ 
ance of levy of "Sendee Cbarges'^^-iamo- 

tive ♦r?rt SUCh le .^ held amoun,ed to restrLc- 
D 80 ( 91 ) Practlce - 1077 ComNR (MRTPC) 

of*!? trade Practice - Instance 

trine 1 H inimum business and 

S’ to P «2?« nt ° r . business in sister con- 

wTcttoe.^I^ tSSliT(NO0 

sraus 


in rcrtriC've trade practice. 1977 ComNR 

i08(iio (Rirtpc:. 

(13) Restriction on dealer to sell to # 'ac*ual 
consumers*’ — Held restrictive trade policy, 
(Obiter). 1975 TaxLR 2086<2G97) : 46 Com 
Ca> 470 (MRTPC). (Reversed on another 
point in A 2977 SC 973.) 

(14) Distribution of cement by manufac¬ 
turer — Selected buyer given large quota — 
Practice held restrictive. 1983 TaxLR 2 ; !17 
(2621) : (1982) 2 CompLJ 857 (DBKMRTPC). 

fSee also 1975 TaxLR 2151(2158) : 46 Cora 
Cas 357 (MRTPC).] 

(15) Quoting period of 12 to 14 months for 
the delivery of goods necessitating the buy¬ 
ers to place orders round about 18 months 
in advance and requiring an interest free ad¬ 
vance deposit of 25% of the value of the 
order placed and for the balance 75% of 
value of confirmed irrevocable letter of cre¬ 
dit payahle at sight against documents, is 
capable of constituting restrictive trade prac¬ 
tice. 1976 TaxLR 1258(1260. 1262) : 46 Cbm 
Cas 422 (MRTPC). 

(15A) ’Where a film company resorted to 
practice by carrying cm trade of production of 
mms whereby it prescribed the maximum 
number of film prints which can be produc¬ 
ed or processed by any other producer or pro¬ 
cessor, it also issued directions which con¬ 
trolled the supply of films for exhibition of 
songs of motion picture on Television and 
Radio and also directed the producers whether 
they can enter into contracts unless signalled 
ov it Such a practice carried on by the com¬ 
pany was a restrictive trade practice within 
meaning of Section 2 (o) at directives issued 
by company controlled and affected other 
producers in production, exhibition of motion 
pictures. (1983) 3 CompLJ 197(208) (MRTPC). 

(lGi Under an agreement between certain 
PTOTucersof nylon yarn and certain weavers, 
J ,aro produced was to be sold 
*£ ces not b^ her 0>an those 
specified, while the yam was to be sold to 
crimpers at the specified prices. It was 
he d that this eliminated price competition be- 

een producers in respect of the crimp- 

w^; a i eU u/s ‘ 33 (1 >< d > and 

o -J Ta<4e Practice under Sec- 

S, i7°U 7 TPcI aXLR 2151<2,5B> ; 46 Com 

(17) Restrictive trade practice — Instance 

to ^ P ?fi reemen, to 5611 of P rocJ uc«iw 
remafninf I***™ at concessional rates and 
remaining in open market — Held res trie- 

“-a?-" tScJi 

restricted^dass of persons, the prices of re- 

“fgi*v5 

n^tricts and w-ithholds the output or supply 

Si 

B. Negative Cases 

izsazsiz 
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Section 2 (o) — Note 4 (contd.) 
and buses. It entered into agreements with 
its dealers whereby each dealer was allocat¬ 
ed certain territory to which his field of ope¬ 
ration was restricted. The point in issue 
was whether this amounted to a restrictive 
trade policy and whether it was prejudicial 
to public interest. 

Held that in a given case sale of commo¬ 
dities being confined to a territory may 
amount to a restrictive trade practice. In the 
special features and facts and circumstances 
of the exclusive dealership agreement be¬ 
tween Telco and the dealers, the territorial 
restriction imposed on the sellers not to sell 
vehicles outside their territories is not a re- 
si rictive trade practice. A 1977 SC 973(983): 
1977 TaxLR 1789 : (1977) 47 ComCas 520. 
(1975 TaxLR 2086 (MRTPC). Reversed.) 

(2) Where a company agreed to the affilia¬ 
tion of its travel agent members to the Din¬ 
ers Club but subsequently issued a circular 
that the members should not honour Diners 
Club Credit Cards, the action by the com¬ 
pany would not amount to restrictive trade 
practice. The competition claimed to have 
been affected was competition between the 
members. But there was nothing to stop 
the members from getting credit to their 
clients in accordance with their credit-worth¬ 
iness. (1983) 2 CompLJ 254 (258. 259) 
(MRTPC). 

(3) Choosing to give goods on credit to 
some and refusing to give on credit to 
others on purely commercial considerations 
was held not objectionable trade practice. 
(1983) 1 CompLJ 300(301) (MRTPC). 

(4) Restrictive trade practice — Agreement 
between textile mills and their stockists — 
Mere allocation of area or market for sale of 
textiles by stockists did not result in territo¬ 
rial allocation — Stockists could seP to cus¬ 
tomer from any part of the country — Thus 
the agreement by such allocation did not in¬ 
corporate any restrictive trade practice. 1976 
TaxLR 1730(1734. 1735) (MRTPC). 

(5) Territorial restriction — Applying to 
wholesale and not retail distribution —- Not 
restrictive. 1979 Tax LR 2095(2096) (MRTPC). 

(6) Restrictive trade practice — Require¬ 
ment of order by stockist being at least 
worth the stipulated amount — Not restric¬ 
tive or prejudicial to pub lic interest. 1977 
TaxLR 2450(2453) (MRTPC). 

(7) Where a company entered into an 
agreement of exclusive dealership, in the cir¬ 
cumstances that the company’s share m the 
Indian Market was only 3% entering into 
such agreement would not amount to restric¬ 
tive trade practice The customer in this 
case had a choice of buying any make he 
liked. The agreement did not restrict dis¬ 
tribution in any area or prevent competition. 
1979 TaxLR 1607(1608) (MRTPC). 

(8) Exclusion from trade association — 
Articles of Association barring enrolment or 


members within twenty miles from existing 
members — Held neither restrictive nor 
against public interest 1983 Tax I R 9SR4 
(2570. 2571) : ,1983, 1 CompS 254 (mStPC) 

full-time forcing — Combined rate for 
acvertisements in editions in three different 
languages of the same publication — Not a 

(1607) (MRTPQ. PraCtiCe ‘ 1979 TaxLR 1605 

(10) Restrictive trade practice — Combined 
rate charged for common advertisement in 
two editions of a daily published in two cities 

Held did not constitute restrictive trade 
practice. 1977 TaxLR 2290 (2296. 2297) 
(MRTPC). 

TSee also 1979 TaxLR 2102(2105) (MRTPC). 1 

(10A) Tenders invited by Govt. — Two 
tenders quoting identical price — Collusion 
held not proved on facts 1984 TaxLR 2010 
(2013) : (1983) 3 CompLJ 341 (DB) (MRTPC). 

(11) Forcing advertisers in Bombay edition 
of newspaper to advertise in its simultane¬ 
ous editions in other cities — Absence of 
sufficient evidence in support — Held, no 
restrictive practice was proved. 1983 TaxLR 
2621(2628) : (1982) 3 CompLJ 279 (MRTPC). 

(12) Restrictive Trade Practice — Full-line 
forcing — Manufacturers preserving full 
right to supply cloth as per its discretion — 
Agreement held not restrictive. 1979 TaxLR 
2011(2016) (MRTPC). 

(13) In the instant case A and B manu¬ 
factured and sold toilet soaps. Some brands 
manufactured by A and B were similar to 
one another. Both A and B increased the 
prices of these brands from the same date. 
It was alleged that they acted in concert and 
thereby followed a restrictive trade practice. 

Held that there was no restrictive trade 
practice because there was no positive con¬ 
tract between the parties either by meeting 
or discussion or in any other manner. 1983 
TaxLR 2443(2447. 2448) : (1983) 1 CompLJ 
235 (MRTPC). 

(14) Under the plan of the Indian and 
Eastern Newspaper Society (IENS). accredi- 
tion was accorded to the advertising agents 
on their complying with the prescribed re¬ 
quirements as to the minimum quantum of 
business (namely, Rs 3 lakhs) and other con¬ 
ditions The non-accredited agents got only 
10 per cent commission on their business 
whereas the accredited agents got 15% 
commission as well as certain credit facilities. 
The question before the commission was 
whether the practice had to be put down 
as restrictive. 

Held that it was not a matter of practical 
importance to be detained by the considera¬ 
tion of whether the present case falls with¬ 
in the ambit of S. 2 (o) or not; even assum¬ 
ing that it does, in no event, would it be 
possible to view the provisions or practices 
in this case as preiudicial to the public- in¬ 
terest warranting interference by the- com— 
mission. ' 1979 TaxLR (NOC) 52 (MRTPC). 
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(p) "retailer”, in relation to the sale of any goods, includes every person 
other than a wholesaler, who sells the goods to any other person, and 
in respect of the sale of goods by a wholesaler, to any person for any 
purpose other than re-sale, includes that wholesaler; 

(q) "scheme of finance” means a scheme indicating the sources from which, 
and the terms and conditions on which, finances are proposed to be ob¬ 
tained by an undertaking; 

(r) "service” means service of any description which is made available to 

potential users and includes the provision of facilities in connection 
with banking, insurance, transport, supply of electrical or other energy, 
board or lodging or both, entertainment, amusement or the purveying 
of news or other information hut does not include the rendering of any 
service free of charge or under a contract of personal service; 

(s) "trade” means any trade, business, industry, profession or occupation 
relating to the production, supply, distribution or control of goods and 
includes the provision of any services: 

OBJECTS AND REASONS 

Clause 2 (s).— The definition given by the been amplified to cover cases of '•control” of 
Monopolies Inquiry Commission in sub- goods and to include the provision of any 
clause (14) of clause 2 of the draft Bill, services.—S. O. R 
covering cases of production of goods, has 

(t) trade association” means a body of persons (whether incorporated or 
not) which is formed for the purpose of furthering the trade interests 
of its members or of persons represented by its members; 

(u) trade practice” means any practice relating to the carrying on of anv 
trade, and includes— 

(i) anything done by any person wh ; ch controls or affects the price 
charged by, or the method of trading of, any trader or any class of 
traders, 

, , ,! h) f _i in , gle ° r isolatGd action of any person in relation to any trade; 

(v) undertaking means an undertaking which is engaged in the produc¬ 
tion, supply, distribution or control of goods of any description or the 
provision of service of any kind. 


Clause 2 (v).— The definition given by the 
Monopolies Inquiry Commission in sub- 
clause (xvii) of clause 2 of the draft Bill has 

amplified to include cases of undertak- 

w S fruSs'—s b O p aritable - re,i * ious or pub- 

Seetion 2 (s) 

A buck-owners union was carrying on 
itT ^ s u ess ot supplying lorries owned by 
JSJJWSS hire for the transporting 
SS'JBft of the Union 

, ,rade within the meaning of S 2 (s) 
vided fcL® 8 ^5* nM L rabers of the Union pro- 

Sw? (Srrm e (1983) 1 CompLJ 293 

Section 2 (t> 

f'UPk'Ownors union was carrying 
i£3£Z ot sPPP'yin* lorries owned by 
— Held^?t hire ,or Unsporting goods 
Mnt e iw v at the union was a body of per- 
furtheriS h *>^ a t f( ? rmed for the purpose of 
teS n?„ bu £ ness ‘" terest or trade in- 
foJr*» / The union was there¬ 

of I % m fuSSW 0 ® w , ithin the meaning 
or s. 2 (t). (1983) 1 CompLJ 293(284)(MRTPC). 

nn . Section 2 (u). 

*ne definition of "trade practice’’ is 
wide enough to 


OBJECTS AND REASONS 


Paragraph (v).— The Committee are of the 
opinion that the definition of term "under¬ 
taking’’ should more appropriately be con- 
nned to production, supply, distribution or 
control of goods and services and references 
to ownership should be omitted — J. C. R. 

* s j. n relation to the carrying on of a 
trade It cannot be said that the intrqduc- 
tton of a clause in an agreement does not 
amount to an action which relates to the car¬ 
rying on of a trade. If the result of that 
ftt^^J^ . C0 Mj d reasonably flow from 

ed it* ,Jn t rt j r i d . e .,! n 1116 manner indicat- 
. . wi “* undoubtedly, be struck by the 

Act A 1917 sc 1285(1288': 

2012 : 1977 Co™ NR 203. (Held 
not good law on another point in A 1979 SC 

Section 2 (v) 

C Per ^ K - Mathew J. and A. N. Ray 
word 'undertaking’ i s used in 
9ectio £? °f.the Act to convey dif- 
* er ®Lideas. The definition of the word 

in Section 2 (v) wou d Xffi- 

SSJ*?L ,n 38,4 or control of 

fa 8 enterprise can be characteris¬ 

ed as undertaking within the definition iU 
the tern, only whm iv ia iS th c 
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** ,n L! n M rtakil ' g within the purview of the Industries Act” means an 
,, ^ akin ^ Derta,nm 8 to a scheduled industry as defined in that Act ] 

m?t by ot P " cHc “ (Amendment) Act ’ 

(W * ,'^ al a « t° f ass ! ts ” in rPlatio " to an undertaking means the value of 

as sho . WT1 !n ,ts of account after making provision for 

D eciat - on or for renewals, or diminution in value: 

(X) ';:;^ a,er ’’J n t relation to the sale of goods, means a person who 
‘ an >’ person for the purpose of re-sale; 

fy) words and expressions used hut not defined in this Act and defined in 
^he Com pan e? Act, 19 i6 f have the meanings respectively assigned to 
them in that Act. 


, 3 ‘ Ac *. n0t to appIy in certain cases.— Unless the Central Government, 

notification in the Official Gazette, otherwise directs, this Act shall not 
apply to— 

la' any undertaking owned or controlled by a Government company, 

lb' any undertaking owned or controlled by a Government, 

(c) any undertaking owned or controlled by a corporation fnot being a 

company) established by or under any Central. Provincial or State Act, 

(d) any trade union or other association of workmen or employees formed 
for their own reasonable protection as such workmen or employees, 


Section 2 (v) (contd.) 

duction supply, distribution or control of 
goods of any description or the provision of 
service of any kind An entity which is not 
engaged in actual production of goods or 
supply of services is of no economic signifi¬ 
cance and has to be excluded from the pur¬ 
view of the Act 
Per Fazl Ali J.:— 

Unless the undertaking is in existence and 
doing business it will not fall within the 
meaning of S. 2 fv) of the Act. 

Per Krishna Iyer J.:— 

One is engaged in an undertaking for pro¬ 
duction of certain goods when one seriously 
set's about the iob of getting everything es¬ 
sential to enable production Economists, ad¬ 
ministrators and industrialists understand 
the expression in that sense and sometimes 
projects in immediate prospects are legiti¬ 
mately set down as undertakings engaged in 
the particular line What will materialise as 
a productive enterprise in future can be re¬ 
garded currently as an undertaking in the 
industrial sense Likewise acquisition of an 
undertaking is to be viewed not in a nar¬ 
row sense but as a broad business operation. 
A 1975 SC 2260(2265, 2266. 2267. 2269. 2270. 
2274) : 1975 TaxI.R 2129. 

(2) "Undertaking" — Means an undertak¬ 
ing carrying on business in praesenti — 
Mere capacity of company to carry on busi¬ 
ness is not sufficient. 1978 Tax LR 1651 
(1654) : 47 Com Cas 165 (TVBHGuj). 

(3' Engagement in provision of service — 
Held the o’d Central Bank was not engaged 
in provision of sendee — Hence it did not 
fan Within the definition of "undertaking in 
S 2(v)A 1972 Bom 301(306. 307. 308) : 42 
Com Cas 72 (DB). 

(4) "Undertaking” — Investment company 
is not an undertaking within meaning of 
S 2 (v). 1981 TaxLR 2438(2440) : 1980 Raj- 

dbani LR 718 (DB). , , 

(5» Where, on the date of the amalgama- 
tion of company B with company A. com¬ 


pany B was not engaged in any business 
activity, or engaged in providing any kind 
of service as defined by S. 2 (r). it cannot be 
said to be an "undertaking” within S 2 (v). 
No approval of the Central Govt, is neces¬ 
sary for the amalgamation (1977) 47 Com 
Cas 461 : 18 GuiLR 576 (DB) (Guj) •• A 
1973 Mys 95 : (1972) 2 MvsLJ 104. 


Section 2 (w) 

(1) 'Value of assets’ — Determination — 
Reliance on the balance sheet cannot be said 
to be relying on irrelevant or extraneous 
material. 1981 TaxLR 2475(2480) (Delhi). 
(TLR (1974) 2 Delhi 282 Reversed.) 

(2) "Diminution in value” — Is allow¬ 
able as deduction only if such diminution is 
shown in the books of account and in ba¬ 
lance-sheet. 1981 TaxLR 2475(2481) : (1981) 
20 DelhiLT 255 (DB). (TLR (1974) 2 Delhi 
282 Reversed.) 

(3) "Value of assets” — Definition of — 
Does not contemplate deduction of liabilities 
of undertaking. 1981 TaxLR 2475(2480) 2 
(1981) 20 DelhiLT 255 (DB). 

(4) Valuation of assets for purpose of re¬ 
gistration — Advance tax — Amount al¬ 
ready paid as advance tax cannot be treat¬ 
ed as asset while computing value of assets. 
1981 TaxLR 2475(2483) : 52 Com Cas 109 (DB) 
(Delhi). 


(5) For purpose of determining applicability 
of Part III to an undertaking, the value or 
the shares held by it in a subsidiary com¬ 
pany and shown on its balance sheet can¬ 
not be excluded from the total value of the 
assets of the companies. 1971 TaxLR 9*8 : 
42 Com Cas 29 (Cal). (Reversed on another 
point in A 1972 Cal 105.) 


Section 3 

(1) "Government company” — More an 
1 p.c capital of company owned by Govern 
aent — It is a Government company as d 
ined in Section 617 of Companies Act (-*w 
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(e) any undertaking engaged in an industry. *he management nf which has 
been taken over by any person or body of persons in pursuance of 
any authorisation made by the Central Government under any law for 
the time being in force. 


OBJECTS AND REASONS 


The Committee feel that the provisions of 
the Bill should not apply to any undertak¬ 
ing owned or controlled by a statutory cor¬ 
poration However, care has been taken to 
see that no company governed by the pro¬ 
vision-: of the Companies Act. 1956. can 
claim an _exemotion from the provisions of 
this Bill. The Committee have, therefore, 
qualified the expression "corporation” by 


the words "(not being a companyV* occur¬ 
ring in Para C of 'he clause. 

The Committee feel that in para, (et of 
the clause the word "management" wiP be 
more appropriate than the word 'control’ in 
relation to an industrial undertaking. Ne¬ 
cessary amendment has been made in the, 
para. Incidentally the change will also he 
in conformity with the Industries (Develop¬ 
ment and Regulation) Act. 1951—JC.R. 


4. Application of other laws not barred.— (1) Save as otherwise provid¬ 
ed in sub-section (2) or elsewhere in this Act, the provisions of this Act *hall 
b* in addition to, not in derogation of, any other law for the time being in 
force. 


(~) Notwithstanding anything contained in section 3 or elsewhere in this 
Act, so much of the provisions of this Act, as relate to matters in respect of 
which specific provisions exist in the— 

(i) Reserve Bank of India Act, 1934, or the Banking Regulation Act, 1949, 

or 

(ii) State Bank of India Act, 1955, or the State Bank of India (Subsidiary 
Banks) Act, 1959, or, 

(iii) Insurance Act, 1938, 

shall not apply to a banking company, the State Bank of India or a subsidiary 
bank, as defined in the State Bank of India (Subsidiary Banks) Act, 1959, or 
an insurer, as the case may be. 

CHAPTER n 

MONOPOLIES AND RESTRICTIVE TRADE PRACTICES COMMISSION 

5. Establishment and Constitution of the Commission.— (1) For the pur¬ 
poses of this Act, the Central Government shall establish, by notification in 
the Official Gazette, a commission to be known as the Monopolies and Res¬ 
trictive Trade Practices Commission which shall consist of a Chairman and 
not less than two and not more than eight other members, to be appointed 
by the Central Government. 


Section 3 (contd.) 

M. R. T. P. Act inapplicable in absence 
of notification. 1976 TaxLR 1739 : 49 Com 
Cas 765 (MRTPC). 


Section 4 . 

(1) (Case from U.S.A.. Clayton Act. S. 4>- 
Words "Any person" in S. 4 — Include 

sovereign nations — They are 
*° sue under antitrust laws for tre¬ 
ble damages. 1978 TaxLR 2193(2199. 2290) : 
54 L ed 2d 563. 

(2) Where a shareholder brings suit chal- 

tke legality of a resolution sanction 
jng investments by a company in shares ol 
bxner company undertaking a new industry 
several steps to incorporate the new 
gtoapany are already undertaken and injunc 

* lf is ,ikely irreparable 

was to the company and on the other hand 

undertakcs to reimburse loss 
?? ay to the plaintiff (a 

flbaithoidQ*) during pendency of the suit, the 
of «>nvenience lies in refusing in¬ 
junction pending suit A 1972 Cal 105(109 


126) : 76 CalWN 161 (DB). (1971 TaxLR 978 
(CaJ) Reversed.) 

Section 5 

(1) There can be no objection to a Bench of 
one member disposing of any matter for 
which the Bench has been constituted pro¬ 
vided it is constituted by the chairman or 
provided the function concerned has been 
devolved on the member concerned by the 
cotturussjon as a whole. 1977 TaxLR 2159 


( 2 ) There Is to be no vacuum just because 
there is depletion in the strength of the 
just because the Chairman has 
P 1 ?/* ls an interval between the 
of thc old Chairman and the ap- 
5S2£“* nt ? f , the new one. Where the 
a n™" 1 before his retirement constituted 
* ^1“?* dnele Member to exercise all 
£»,TL. of Commission, the validity of Bench 

lene^^‘^ a VP?^ nission cann °t be chal- 

SS r S 1 . Tb1 * '■ « Com 
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or iJm.Tiifi ?f ir ? an ° f T th l e Commissio n shall be a peron who is, or has been 
or is qualified to be, a Judge of the Supreme Court or of a High Court and 

ha ve^deauate‘hereof shall be persons of ability, integrity and standing who 
f a J ^equate knowledge or experience of, or have shown capacity in deal¬ 
ing with, problems relating to economics, law, commerce, accountancy in¬ 
dustry, public affairs or administration. y ’ 

ron ,l 3) i ? f ° re appoin , tin ,8 any P 61-50 " 35 a member of the Commission, the 
Central Government shall satisfy itself that the person does not. and will nor 
have, any such financial or other interest as is likely to affect prejudicially 
his functions as such member. y 

6. Terms of office, conditions of service, 8 etc., of members.— (1) Every 
member shall hold office for such period, not exceeding five years, as may be 
specified by the Central Government in the notification made under sub- 
section (1) of section 5, but shall be eligible for re-appointment. 

Provided that no member shall hold office as such for a total period ex¬ 
ceeding ten years, or after he has attained the age of sixty-five years, which¬ 
ever is earlier. 

(2) Notwithstanding anything contained in sub-section (1), a member 
may— 

(a) by writing under his hand and addressed to the Central Government 
resign his office at any time; 

(b) be removed from his office in accordance with the provisions of seer 
tion 7. 

(3) A casual vacancy caused by the resignation or removal of the Chair¬ 
man or any other member of the Commission under sub-section (2) or other¬ 
wise shall be filled by fresh appointment. 

(4) No act or proceeding of the Commission shall be invalid by reason 
only of the existence of any vacancy among its members or any defect in the 
constitution thereof. 

(5) The Chairman of the Commission and other members shall receive 
such remuneration and other allowances and shall be governed by such condi¬ 
tions of serveie as may be prescribed: 

Provided that the remuneration of the Chairman or any other member 
shall not be varied to his disadvantage after his appointment. 

(6) In the case of a difference of opinion among the members of the Com- 
miss : on, the opinion of the majority shall prevail and the opinion or orders of 
the Commission shall be expressed in terms of the views of the majority. 

(7) The Chairman for the Commission and every member shall, before 
entering upon his office, make and subscribe to an oath of office and of se¬ 
crecy in such form, in such manner and before such authority as may be 
prescribed. 

(8) Any member ceasing to hold office as such shall not hold any appoint- 
ment in, or be connected with the management or administration of, any 1 " 
dustrv or undertaking to which this Act applies for a period of five years 
from the date on which he ceases to hold such office. 

[a] For Monopolies and Restrictive Trade Practices Commission (Conditions of 

Service of the Chairman and the Members) Rules, 1970, see G. S. R.. na, 

published in Gaz. of Ind.. 2-8-1970. Pt. II, S. 3 (i). Ext., p. 856. 

7 Removal of members from office in certain circumstances.- (1) The 
Central Government may remove from office any member, who- 
(a) has been adjudged an insolvent, or 

ST There is no statutory bar Jr conduct¬ 
ing a proceeding or hearing a matter 
Bench formed by the Chairman J*™ 1 «,» 

Member of the Commission. Sub-seetjon ( g 
of S. 6 will come into play only if there 
difference of opinion among the Members- 
(1975) 2 Cal LJ 401(404). 


f 


sj Section 6 

(1) Chairman, before his retirement con¬ 
stituting a Bench of a single member t 
exercise all powers of Commission Vali 
ditv of the Bench to function cannot oe 
challenged 1977 TaxLR 1990(1996) : 49 Com 
Cas 212 (MRTPC). 
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(b) has been convicted of an offence which, in the opinion of the Central 
Government, involves moral turpitude, or 

(c) has become physically or mentally incapable of acting as such member, 
or 

(d) has acquired such financial or other interest as is likely to affect pre¬ 
judicially his functions as a member, or 

(e) has so abused his position as to render his continuance in office prejudi¬ 
cial to the public interest. 

(2) Notwithstanding anything contained in sub-section (1), no member 
shall be removed from his office on the ground specified in clause (d) or 
clause (e) of that sub-section unless the Supreme Court, on a reference 3 be¬ 
ing made to it in this behalf by the Central Government, has, on an inquiry 
held by it in accordance with such procedure as it may specify in this behalf, 
reported that the member ought, on such grounds, to be removed. 

[a] For rules framed by the Supreme Court in this regard, see the Supreme Court 
Rules. 1966, Order XXXVIII-B as inserted by G.S.R. 73. dated 7-1-1971 pub¬ 
lished in Gaz. of Ind., 16-1-1971, Pt. II, S. 3 (i), p. 173. 

8. Appointment of Director and staff of the Commission.— The Central 
Government may, in consultation with the Commission, appoint a Director of 
Invest : gation for making investigations for the purposes of this Act and may, 
in addition, make provision with respect to the number of members of the 
staff of the Commission and their conditions of service: 

Provided that the conditions of service of the Director or any member 
of the staff of the Commission shall not be varied to his disadvantage after 
his appointment. 

9. Salaries, etc., to be defrayed out of the Consolidated Fund of India.— 
The salaries and allowances payable to the members and the administrative 
expenses, including salaries, allowances and pensions, payable to or in respect 
of officers and other employees of the Commission, shall be defrayed out of 
the Consolidated Fund of Ind'a. 

JURISDICTION, POWERS AND PROCEDURE OF THE COMMISSION 

10. Inquiry into monopolistic or restrictive trade practices by Commis¬ 
sion.— The Commission may inquire into— 

(a) any restrictive trade practice— 

(i) upon receiving a complaint of facts which constitute such practice 

from any trade or consumers’ association having a membership of 
not less than twenty-five persons or from twenty-five or more con¬ 
sumers, or 

(ii) upon a reference made to it by the Central Government or a State 
Government, or, 

(iii) upon an application made to it by the Registrar, or 

(iv) upon its own knowledge or information; 

(b) any monopolistic trade practice, upon a reference made to it by the 
Central Government or upon its own knowledge or information. 


SECTION 19 — SYNOPSIS 

1. Scope. 

2. Enquiry under this section and S. 31. 

*. Bnqulry into restrictive trade practice — 
Cl. (a). 

(A) On receiving complaint — Sub- 
clause (i). 

(B) On application by Registrar — Sub¬ 
clause (ill).. 

(C) Suo motu enquiry — Sub-d. (iv). 
deprocedure. , 

5. Powers and Jurisdiction o t Commission. 


H A" In the citations stands for AIR 


1. Scope. 

(1) Inquiry under S. 10 — Pre-requisites of 
institution of — Existence of a prima facie 
case for inquiry must be indicated. 1978 Tax 
LR 2211(2219) (MRTPC). 

(2) The Regulations as to enquiry into re¬ 

strictive trade practices made under the Act 
are mainly procedural. The normal rule is 
tpat a Part y has no vested right in proce- 
*® r ?. the procedure which U 

will govern 
nation of the previoUa proce- 


t 
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Section 10 — Note 1 (oonfd.) 

dure is expressly saved. A 1975 Delhi 204 

<20*. 2071 • 46 Com Cas 297 (DB). 

2. Enquiry under this section and S. 37. 

(1) It cannot be said that Sections 10 and 
37 contemplate two separate inquiries and it 
is only after an inquiry under Section 10 is 
complete, that a second inquiry under Sec¬ 
tion 37 can commence. 1975 TaxLR 2151 
(2159) : 46 Com Cas 357 (MRTPC). 

[See however (1979) 49 Com Cas 686(709) 

(Bom). (Enquiry under S. 10 is preliminary 
for finding out whether there is prima facie 
case — After enquiry under S. 10 is over, en¬ 
quiry under S. 37 ( 1 ) commences — Enquiry 
under S. 37 (1) is separate and different from 
enquiry under S. 10. (Reversed on another 
point in 1982 TaxLR 2590)1 

(2) The Commission is competent to in¬ 
stitute an enquiry under S. 37 (1) read with 
S. 10 (a) (iv) of the Act without any Rela¬ 
tor or without any preliminary enquiry. 1975 
TnxI.R 2177(2185) : (1975) 2 CalLJ 274. 

3. Enquiry into restrictive trade practice — 

Cl. (a). 

(1) The provisions of S 10(a) are mutual 

Iy exclusive in the sense that more than one 
enquiry cannot be conducted simultaneously 
under different heads of S. 10 (a). But in¬ 
formation obtained by the commission from 
a complaint under S. 10 (a) (i) even ’f un¬ 
verified or from the report of the Director 
under S. 11 can be used by the commission 
as its own information for taking action 
under S 10 (a) (iv). 1975 TaxLR 2177(2182): 

(1975) 2 CalLJ 274. 

(2) Merely because notice of an enquiry 
was issued on the basis of a complaint and 
the provisions of S. 11 were not complied 
wi'h the whole proceedings will not be void. 

S 10 authorises the Commission to inquire 
into any restrictive trade practice not only 
upon receiving a complaint but also "upon 
its own knowledge and information” and 
there is no bar to the commission’s taking 
upon an inquiry itself though notice was 
issued on the basis of a complaint. (1976) 
46 Com Cas 419M22) (DBWDelhi). 

(3) The desparate nature of restrictive 
trade practices is like separate causes of ac¬ 
tion. Just as separate causes of action can 
be joined in one civil suit similarly differ¬ 
ent allegations of restrictive trade practices 
can also be made in one complaint. They 
can be introduced by an amendment of the 
original complaint iust as they can be intro¬ 
ducer! by an amendment of the plaint or an 
application There is no estoppel against the 
Registrar in making additional allegations 
even if he had thought at one stage that the 
additional allegation would support only the 
original allegations and would not make out 
new restrictive trade practices. A 1975 Delhi 
204 ( 209. 210) : 46 Com Cas 297 (DB). 

| 3 (A). On receiving ce»*Iaint — 

Sub-el. (i). 

(1) Proceeding under S. 10 — Complaint at 
the instance of stockist of Vanaspati against 
its manufacturing Company — Agreement of 
Company with stockist terminated because or 
reduction of Vanaspati price in order to re¬ 
move public discontent — Motives of com- 


Practices Act, 1969 


Dlainant stockist held to be quite irrelevant 
m such a case. A 1977 SC 1285(1287) • 1077 
TaxLR 2012 :47 Com Cas 581. (Held not pond 
law on another point in A 1979 SC 798 ) 

(2) Complaint under S 10 (a) (i) — Enquiry 
under S. 37 m on basis of complain? - 
Complainant can apply for interim injunc- 

li on I" fn qu|I, y Proceedings. (1979) 49 Com 
Cas 836(852) (MRTPC). 

(3) Inquiry on complaint — Proper parties 

Complainant can be joined as party. 1978 

TaxLR 2156(2157): 50 Com Cas 104 (MRTPC). 

(4) Notice of Enquiry, on complaint, issued 
“ Re spondent cannot claim, at that stage 
Copy of Report of the Director of Investiga¬ 
tion and further particulars — Under the 
1974 Regulations, the respondent would not 
be entitled to a copy of the report unless the 
report or parts of it were introduced into 
evidence later in which case the Respondents 
will be entitled to the report or its part as 
the case may be. 1975 TaxLR 1978(1980 to 
1983) : 46 Com Cas 315 (MRTPC). 

3 (B). On application by Registrar — 
Sub-cl. (iii). 


(1) Where the Respondent contended that 
the application bv the Registrar under Sec¬ 
tion 10 (a) (iii) was not in accordance with 
Regn. 55 of Monopolies and Restrictive Trades 
Commission Regulations (1974). Held that 
under the Regulation an application under 
Section 10 (a) (iii) must contain facts which, 
in the Registrar’s opinion, constitute a re¬ 
strictive trade practice and. if it is in rela¬ 
tion to any agreement, set out such portions 
of the agreement as may be necessary to 
bring out the fa cts complained of. A 1977 
SC 973(978) : 1977 TaxLR 1789 : (1977) 47 
Com Cas 520 ** 1978 TnxI.R 2076^079) 

(MRTPC) •• 1978 TaxLR 1929(1931) : 49 Com 
Cas 126 ^MRTTC) 


[See '1978 TaxLR 2222(2224) fMRTPC). 
(Contents of application by Registrar under 
Section 10 (a) (iii) — Sufficiency of — Re¬ 
gistrar should furnish the respondent with 
particulars indicating the field of competi¬ 
tion affected and the manner in which the 
working of competitive forces in that field 
affected.)! 

[See also A 1979 SC 798(816): 1979 TaxLR 
2064 : 49 Com Cas 419. (But even if the ap¬ 
plication did not set out any facts or features 
showing how the trade practices complain¬ 
ed of by the Registrar were restrictive trade 
practices, the Registrar could still at Ihe 
hearing of the inquiry, in the absence of any 
demand for particulars being made by the 
other side, produce material before the Com¬ 
mission disclosing facts or features which 
would go to establish the restrictive nature 
of the trade practices complained of by him 
and if the Registrar did so. the defect in the 
application would not be of much conseau- 
ence.) •* 1978 TaxLR (NOC) 188 : 48 Com 
Cas 852(878. 882) (MRTPC). (Lacuna in 
statement of facts would not be fatal to the 
start of enquiry unless the lack was so vital 
as to leave the allegation without any mean¬ 
ing —■ Amendment of application cannot be 
permitted to enlarge the scope.)] 

(2) The application made bv the Registrar 
is sufficiently explicil about the facts which, 
according to him. constitute the restrictive 
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Section 10 — Note 3 (B> (contd.) 
trade practices aliened by him where he has 
in terms referred to two clauses in the agree¬ 
ment between the respondents and their 
dealers, to which he has taken exception ana 
these clauses are self-explanatory- The Re¬ 
spondents. apart from making a complaint 
about the vagueness and about the lack of 
cause of action, have not asked for further 
and better particulars which they could have 
asked for as provided by the Regulations if 
they really had a grievance. Hence it can¬ 
not be contended that the application was 
not maintainable 1976 TaxLR 2094(2099) : 
47 ComCas 472 (MRTPC). 


was not in the public interest within the 
meaning of Order XI of the Civil F. C. 
(19761 46 ComCas 192(197. 199) (MrTPCi. 

(8) In proceedings under S. 10 (a) (iii) the 
respondent under S. 37 (2) made an applica¬ 
tion and agreed to modify the impugned 
agreement between him and his stockists in 
such a way that there may not be any ob¬ 
jection by the Registrar. The respondent 
submitted the draft of the proposed mccLfied 
agreement which was accepted by the Com¬ 
mission. The enquiry was therefore drop¬ 
ped in the interests of justice. No order 
under S. 37 (1) was held necessary. (1963) X 
CompLJ 298(299) (MRTPC). 


(3) Application by Registrar under Sec¬ 
tion 10 (a) (iii) or notice of enquiry under 
S. 37 (1) based thereon is concerned only 
with constituent facts representing restric¬ 
tive trade practice and showing how trade 
practice affects competition — Commission 
has power to allow amendment of applica¬ 
tion and also of notice — Such amendment 
can be allowed if it seeks to remove defici¬ 
encies in stating any of those facts — If am¬ 
endment is not necessary for defining issue 
in controversy whether trade practice alleg¬ 
ed had anticompetitive effect leave to amend 
will be refused. (1979) 49 ComCas 797(812. 
814) (MRTPC). 


(4) An application made by Registrar 
under S. 10 (a) (iii) is a pleading and falls 
under Regn. 72 (21 of the Monopolies and 
Restrictive Trade Practices Regulations, 1974 
and the Commission has power and jurisdic¬ 
tion at any stage of the proceedings to the 
Registrar to amend the application. 1976 Tax 
LR 1311(1313) : 47 ComCas 237 (MRTPC). 

fSee also A 1975 Delhi 204 (207. 208. 209): 
46 ComCas 297 (DB). (Power of Commis¬ 
sion to allow amendment of application 
under Section 10 (a) (iii) — Not in any way 
affected by repeal of R. T. P. (Enquiry) Re¬ 
gulations 1970 by R. T. P. (Enquiry). Regu¬ 
lations 1974.)] 


(5) An amendment to an application under 
S. 10 (a) (iii) of the Act would be justified 
If it related to the restrictive trade practice 
already alleged where such a trade practice 
related to a particular clause of the agree¬ 
ment and the amendment sought to enume¬ 
rate examples of trade practices which were 
similar in character but were admittedly not 
covered by the particular clause, such an 
amendment should not be allowed. (1979) 4fl 
ComCas 30 (46. 49) (MRTPC). 

(6) Amendment of application under Sec¬ 
tion 10 (a) (Hi) — Scope and effect — Rele¬ 
vant amendments required to be considered 
on merits at appropriate stage and need nol 
oe gone Into at the time of presentation ol 
such application. 1978 TaxLR 1804 (1810) : 
1977 Com NR 114 (MRTPC). 

f 8 ®? Tax LR 1828(1931) : 49 Con; 

Cas 126(MRTPC). (Application for inquiry — 

i^uhy?f nt °* — MUS * not widen scope ol 

(7) Application under S. 10 (a) (iii) — En- 

Registr ? r , — Respondents applying 
for ^scovery and inspection of certain docu- 

SS? is £? u ,? d Produce onlj 

docjnnents which are not of s 

natu f e but was not bound tc 
Produce documents, the production of which 


(9) Inquiry on application by Registrar — 
Discontinuance of — When proper — Im¬ 
pugned agreement terminating by efflux of 
time during inquiry — Inquiry dropped. 1978 
TaxLR 2322 (MRTPC). 

(10) If there is an allegation of restrictive 
trade practices the enquiry under S. 10 (a) 
(iii) is maintainable even if the impugned 
agreement between the parties is not regis¬ 
trable. (1983) 1 CompLJ 304(309) (MRTPC). 

3 (C). Suo motu enquiry — 

Sub-cl. (ivK 


(1) Suo motu enquiry — Prerequisites of 
— Existence of restrictive trade practice and 
actual knowledge by Commission of -uch 
existence are both not essential for suo \\oU\ 
enquiry. 1977 TaxLR 1988(1989) : 49 Com 
Cas 238 (MRTPC). 


(2) There is nothing in Section 10 to limit 
the sources from which the information of 
the Commission may be derived. There is 
also nothing to indicate that it may not be 
derived from a complaint made by a *ir*gle 
consumer. Such information must, how¬ 
ever. be satisfactory and reliable. The Com¬ 
mission may check the veracity of the in¬ 
formation. There is also obviously nothing 
In Section 10 to impose a limitation on the 
jurisdiction of the Commission under Sec¬ 
tion 10 (a) (iv) to the effect that the know¬ 
ledge or information of the Commission must 
be derived in the course of another inde¬ 
pendent inquiry. (1975) 45 ComCas 646(648) 
(MRTPC) •• 1978 TaxLR 2211(2220 2221) 

(MRTPC) •• 1977 TaxLR 2439 : 49 Com Cas 
495 (MRTPC). 

*k° 1977 TaxLR (NOC) 2 : 47 Com 
Cas 323(329. 331) (All). (Reversed on an¬ 
other point in 1978 AULJ 875.) •• 1976 Tax 
LR 1258(1261) : 46 ComCas 422 (MRTPC) •• 
1975 TaxLR 2177(2182. 2183) : (1975) 2 CalLJ 
274.1 


(3) Where evidence has been led and the 
Commission has ordered suo motu enquiry 
?? . a complaint only after it was satisfied 
that the complaint disclosed a prima facie 
case and that the allegations needed to be 
inquired into, it is not open to the Respcn- 
dents at that stage to contend that the com- 
pimnt did not disclose a prima facie case 
and the proceedings ought, therefore, to be 
terminated. The fact that the Registrar has 
not filed any application under S 10 (a) (iii) 
in respect of the agreement filed by the Re- 
spondents does not mean that he was satls- 

JSL&S 1 agreement did not relate to any 
restrictive trade practices. But even if it fa 
assumed that the Registrar was so satisfied. 
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Section 10 — Note 3 (C) (contd.) 

the satisfaction of the Registrar would be no 
bar to an inquiry. Also, where the inquiry 
has been started suo motu by the Commis¬ 
sion. non-verification of the complaint by 
the complainant would be a matter of no con¬ 
sequence. 1976 Tax LR 1852(1857) : 47 Com 
Cas 543 (MRTPC). 

(4) Suo motu enquiry — Grounds for dis¬ 
charge in limine — Suppression of facts in 
complaint and lack of bona tides cannot be 
good grounds after evidence has been led. 
1976 Tax LR 1852(1859) : 47 Com Cas 543 
(MRTPC). 


the restrictive trade practice of giving gradu¬ 
ated bonus to its agents on the basis of the 
annual turnover. The company alleged tnat 
as it had already stopped the said practice 
the enquiry should be terminated. 

Held that, in the first place there was no 
agreement involved. In the second place the 
subject-matter of enquiry was restrictive 
trade practice. The Question whether such 
practice was given up was a matter to be 
decided on examination of evidence after the 
final hearing. The enquiry could not there¬ 
fore. be terminated. 1978 TaxLR 2328(2329): 
50 Com Cas 110 (MRTPC). 


(5) Notice of enquiry — Requirements — 
Charge of restrictive trade practice should 
be spelt out with sufficient precision so that 
other party knew what was alleged against 
it and was not taken by surprise — All that 
was necessary was to set out a prima fac e 
case which must indicate grievance of com¬ 
mission about damaging effect on competi¬ 
tion of trade practice — It need not contain 
source and details of knowledge or informa¬ 
tion on strength of which allegations in no¬ 
tice were made — Inquiry could not be 
dropped on ground of gap or deficiency or 
missing link in charge-sheet by commission 
if restrict : ve trade practice was indicated al¬ 
though in a cryptic or laconic manner. 1980 
50 Com Cas 114(119. 121) (MRTPC). 


(6) Regulation 74 of Monopolies and Re¬ 
strictive Trade Practices Commission Regula¬ 
tions 1974 is not inconsistent with Ord^r 6. 
Rr. 4 and 5 of the Civil P. C. — Further and 
better particulars of allegations in S. 10 (a) 
(iv) notice — Can be asked for even before 
reply to notice is filed. 1982 TaxLR 2590 
(2596). ((1979) 49 Com Cas 686 (Bom). Re¬ 

versed.) 


fSee however 1975 Tax LR 1984 (1986 to 
1988) : 46 Com Cas 395 (MRTPC). (Notice of 
suo motu enquiry issued — Respondent has 
no right at that stage to information reter- 
red to in the notice, copy of complaint, re¬ 
port of the preliminary investigation by the 
Director of Investigation, or further parti¬ 
culars of the notice.) ** 1975 TaxLR 1976 

(1977 1978) : 46 Com Cas 183 (MRTPC). (Re¬ 
gulation 74 provides for delivery of further 
and better particulars when parties apply tor 
directions after the pleadings are closed or 
deemed to be c’osed. Where the Respondents 
have not even filed their replies the stage 
under Regulation 74 for particulars has not 
arrived.)1 

(7) Agreement extinct prior to service of 

notice of enquiry — Enquiry can be conti¬ 
nued — Ambit of enquiry is not confined to 
any specific agreement — It can be wiin 
regard to restrictive trade practices which 
may or may not exist without agreement or 
arrangements. 1977 Tax LR 1985 (1987) 
(MRTPC). ^ _ . 

(8) Inquiry under S. 10 (a) (iv) — Defici¬ 
ency in notice only in respect of one of the 
components of notice — No. a sufficient 
cause for dropping inquiry — Supplemental 
pleadings can be ordered 

(1937) : 49 Com Cas 816 (MRTPC). 

(9) The enquiry was started by the Com¬ 
mission on its own knowledge and informa¬ 
tion that certain company was indulging in 


(10) Where a notice under S. 10 (a) (iv) 
was issued charging the respondents that 
they were manipulating their handling and 
store charges from State to State and from 
year to year or during parts of same year 
in respect of a particular State not be¬ 
cause there is change in the actual expenses 
but merely with a view to prevent, distort or 
restrict competition, the application by res¬ 
pondents for better particulars i.e. instances 
of manipulation would not be maintainable. 
The charge itself was fairly precise and not 
vague. The facts leading to charge were in 
the possession of the respondents and if al¬ 
legation were true .they could be found from 
their own books of accounts. (1976) 46 Cora 
Cas 22 (23.24) (MRTPC). 

4. Procedure. 

(1) Representation of parties — Advocate 
claiming oral authority from party and seek¬ 
ing adjournment before Commission — Such 
authority is not sufficient under O. 3. R. 4 
of Civil P. C. 1976 TaxLR 1599(1603): (1977) 

47 Com Cas 492 (MRTPC). 

(2) Joinder of parties — Oral agreement 
wilh large number of dealers alleged to con¬ 
tain restrictive trade practices — Some of 
such dealers can be impleaded in represen¬ 
tative capacity in view of Regn. 64 of Mono¬ 
polies and Restrictive Trade Practices Com¬ 
mission Regulations, 1974. 1976 TaxLR 1599 
(1600) : (1977) 47 Com Cas 492 (MRTPC). 

(3) Proceedings under S. 10 — Central 
Government giving approval to impugned 
agreement under Section 294 AA. Companies 
Act. 1956 — Neither a necessary nor proper 
party to proceedings. 1976 TaxLR 1579(1581) 
(MRTPC). 

(4) Preliminary study by Director of Re¬ 
search — Director seeking information from 
a Society — Service on Society of formal 
order of the Commission authorising Direc¬ 
tor to ask for information not necessary — 
Law does not enjoin a formal order, all 
that is necessary is that there should be an 
order of the Commission which may be on 
the files of the Commission — Such order 
could be communicated to the party by the 
Secretary. Director or other responsible of¬ 
ficer of the Commission. 1975 TaxLR 1995 
(1996) : 46 Com Cas 165 (MRTPC). 

(5) Termination of agreement after appli¬ 
cation by Registrar but before inquiry — 
Inquiry can be held 1976 TaxLR 1581(1586): 

48 Com Cas 813 (MRTPC). 

(6) Investigation by Director of Investiga¬ 
tion — Report submitted to the Commission 
and the Commission made use thereof for 
forming an opinion before launching an en¬ 
quiry under S. 37 — Copy of the report not 
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Section 10 — Note 4 (contd.) 
supplied to the petitioner in an enquiry 
under S. 10 — No illegality has been com¬ 
mitted by the Commission as the report is 
not used during the enquiry to the prejudice 
of the petitioner — Principles of natural jus¬ 
tice. not violated. (1979) 49 Com Cas 686(726, 
751) (Bom) (Reversed on another point in 
1982 TaxLR 2590.) 


5. Powers and Jurisdiction of Commission. 

(1) A union carrying on business by sup¬ 
plying lorries owned by its members on 
hire for transportnig goods to outside 
places and which is formed for the purpose 
of furthering the business interests or trade 
interests of its members is a trade associa¬ 
tion and the Commission has jurisdiction to 
enquire into restrictive trade practices alleg¬ 
ed against the union. (1983) 1 CompLJ 293 
293(295) (MRTPC). 

(2) Where the Directors of the undertaking 
were appointed by the Central/State Gov¬ 
ernment companies and corporations and 81 % 

-of the shares were held by Central/State 
undertakings and there was no notification 
under S 3 of the Act applying the Act to 
the undertaking it was held that the com¬ 
mission had no iurisdiction to make an en¬ 
quiry under 55. 10 (a) (iv). (1983) 1 CompLJ 

158(159) (MRTPC). 

(3) Agreement between manufacturer and 
dealer — Marketing, servicing etc. of the 
engines being the sole responsibility of the 
dealer — Dealer also entitled to sell outside 
the named territory informing the manufac¬ 
turer — Held that no restrictive trade prac¬ 
tice was involved — Manufacturer was di¬ 
rected to amend the agreement by adding a 
clause specifically enabling the dealer to 
aeal in other oroduct* as well. 1981 TaxLR 
2408(2412. 2413) (MRTPC). 

(4) Where under the instructions of the 
University Grants Commission the pur¬ 
chaser were instructed to purchase books if 
the publishers gave 10% commission, the 
commission directed that the respondent pub- 
nsher should give eaual commission to all 
Deck sellers and customers and he was 
al owed to give commission to university 
libraries etc. such reasonable discount as it 
round suitable and necessary. (1983) 1 Comp 
LJ 311(3121 (MRTPC). 


(5) Where the respondents in the enquiry 
under S. 10 applied u Is. 37 (2) and save ir 
clear and categorical terms an undertakinj 
not to indulge in restrictive trade practice 
mentioned in the notice, the commission ac 
cepted it and dropped the enquiry ( 1983 ) 1 
T? m ,nJd n 279f2fi01 WRTPC) •• (1983) 1 Com) 
399 ** (1983) 2 Comply 

srSnOTa 0 ’ ‘ i983 ’ 1 comDij Mi 


W> Company selling Aluminium Foils to 
re- s ellers — Notice issued to Company under 

s- “ and 37 stating that it was 

cnarging differential prices to re sellers by 
not allowing discounts or making extTa levies 

0 ** 5 n «S p 25 ba?is ~ In ,ts application under 
tn,t„U 2) s Con'Panv stating that it will not 
an Y differential pricing and will 
discount or make extra levies on uni- 

T Com uany held should onlv .be 
directed to "cease and desist" from charging 


any differential prices to resellers. 1980 Tax 
LR 2005(2006) (MRTPC). 

(7) Enquiry under S. 10 (a) (iv) initiated 

by Commission on its own knowledge and 
information, against certain company 
Company willing to submit to an order under 
S. 37 in assumption of existence of condi¬ 
tions for passing such order, by praying that 
reply to notice under S. 10 shall not be in¬ 
sisted — Company's prayer accepted. 1977 
Com NR 92(93) (MRTPC) *• (1978) 48 Com 
Cas 849(851) (MRTPC) 1977 Com NR 

(MRTPC) D 140(142) •• 1977 Com NR 133(136) 
(MRTPC) *• 1977 Com NR 112(113) (MRTPC) 
•• 1977 Com NR 94(95) (MRTPC). 

(8) Three restrictive trade practices were 
alleged against M/s. Indian Oxygen Ltd. viz. 
(1) discrimination in the matter of charging 
prices inasmuch as higher prices at places of 
no competition and lower prices at places of 
competition. (2) charging prices on slab basis, 
(3) discriminating between consumers at dif¬ 
ferent places. 


In view of the explanation and the under¬ 
taking given by the Company, the Commis¬ 
sion did not deem it proper to pass any 
order. 1979 TaxLR 2131(2132) (MRTPC). 

(9) The notice under S. 10 (iv) (c) read 
with S. 37 issued to the Company A manu¬ 
facturing and selling tractors alleged that A 
specifically indicated to purchasers of its 
tractors to purchase trailers manufactured by 
company B thereby implying tie up of sales 
whereby trailers manufactured by B were 
required to be fitted with tractors manufac¬ 
tured by A and that A got coverage on trail¬ 
ers supplied by B in consideration for re¬ 
commendation made by A for such trailers. 
In view of the aforesaid allegations the 
Commission directed and A undertook that 
the technical literature to be supplied by A 
to its customers at the time of sale of the 
tractor shall specify the relevant specifica¬ 
tions and conditions applicable to trailers 
for matching them with the tractors of A. As 
to allegation of tie up of sales A gave an 
undertaking that it would give its recom¬ 
mendation for purchase of trailer manufac¬ 
tured by B only to those purchasers of its 
tractors who specifically asked A to recom- 
mend a trailer matching with its tractor and 
undertaking was held to be satisfactory 
1981 TaxLR 2435 (2437, 2438) (MRTPC). 

» by Re * istra r under Sec¬ 
tion 10 (a) (lii) relating to restrictive trade 
Wrtust company — In view of ap¬ 
plication filed by company modifying cer- 
tam clauses in agreement no further enquiry 

ofSirSS? nec fc essar >’- 1981 TaxLR 2404 (2408) 
I 11983) 2 CompLJ 275(277) 

(MRTPC) * (1983) 1 CompLJ 302(303) 

°* products quoting different 

prices to different customers and low prices 
allegedly for wiping out competition — Com¬ 
pany giving undertaking that sale at prices be¬ 
low cost price would be resorted to only if it 
was necessary for its own survival and to 
minimise losses and not otherwise — Record- 
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a preliminary investigation to be made by the Director in such mTnn’J 

io™e ay mTuTred f ta.o he PUrP ° Se th “ * he 


* 2 of ^ <hC C T m “ 8ion - <l) The Commission shall, for the pur- 

!Trhnl r y * q j' ry thls Act have the same powers as are vested in 

a Civil Court under the Code of Civil Procedure, 1908, while trying a suit 
in respect of the following matters, namely;_ 8 

(a) the summoning and enforcing the attendance of any witness and exa- 
mining him on oath; 


any document or other material object 

producible as evidence; 

(c) the reception of evidence on affidavits; 

(d) the requisitioning of any public record from any Court or office; 

(e) the issuing of any commission for the examination of witnesses’. 

(2) Any proceeding before the Commission shall be deemed to be a judi¬ 
cial proceeding within the meaning of sections 193 and 228 of the Indian 
Penal Code, and the Commission shall be deemed to be a civil court for the 
purposes of section 195 and Chapter XXXV of the Code of Criminal Proce¬ 
dure, 1893. 


Section 11 

(1) In view of Regulation 47 of the Re¬ 
strictive Trade Practices (Enquiry) Regula¬ 
tions non-compliance with Regn. 4 does not 
invalidate the complaint. Consequently, 
where a complaint is received without any 
verification as required under Regn. 4 and 
the Commission causes a preliminary inves¬ 
tigation thereon, the report of the Director 
of Investigation does not become invalid and 
assumptions of jurisdiction by the Commis¬ 
sion under Section 10 (a) (i) exercising 
powers under Section 11 are neither illegal 
nor without jurisdiction. 1975 TaxLR 2177 
(2181) : (1975) 2 CalLJ 274 (Cal). 

(2) The preliminary investigation conduct¬ 
ed by the Director of Investigation under 
S 11 is in the nature of a fact finding in¬ 
vestigation — Materials collected by him are 
for the consideration and satisfaction of the 
commission to come to a prima facie conclu¬ 
sion in determining whether or not an en¬ 
quiry under S. 37 should be instituted. 1975 
TaxLR 2177(2183) : (1975) 2 CalLJ 274. 

(3) S 11 of the Act does not contemplate 
furnishing of copy of Directors, report to the 
person against whom complaint is made. Re- 
gulation 21 prohibits such a course. Rules 
of natural justice cannot be invoked for 
furnishing copy of the report to such per¬ 
son A 1971 SC 40(42) : 1971 LabTC 8: (1971) 

1 SCJ 855 •* A 1989 SC 198(204) : (1969) 1 
SCJ 513 •* 1975 TaxLR 1978(1981) : 46 Com 
Cas 315 (MRTPC). 

Section 12 

(1) Powers of Commission — Vires of 
M R T.P. Act or any of provisions thereof 
whereunder it functions cannot be question¬ 
ed before the Commission. 1978 TaxLR 2211 
(2218) (MRTPC). 

(2) Discovery and production of documents 
— Powers of Commission to order — Scope 
of — Powers not larger than those of Civil 


Courts 1977 TaxLR 2097(2100) : 49 Cora 
Cas 243 (MRTPC). 

(3) Section 12 (3) empowers the Commis¬ 

sion even without the existence of an in¬ 
quiry. to require any person to furnish do¬ 
cuments or information with regard to the 
trade practices the examination of which may 
be required for the purposes of the 
M. R. T. P. Act. 1969 1975 TaxLR 1995(1996): 

46 Com Cas 165(168)(MRTPC). 

(4) The requirement of the document is of 
the Commission for forming its opinion and 
making a report. The High Court under 
Art. 226 of Constitution cannot substitute its 
own decision as to requirement of docu¬ 
ments for that of the Commission. The easy 
interference would also defeat the entire ob¬ 
ject of time schedule under Section 30 (2) (3) 
of the Act. A 1973 Cal 450(455.456) : 77 Cal 
WN 711. 

(5) Relevancy of documents summoned — 
Report of foreign business tours undertaken 
by the Director — Not necessarily an irre¬ 
levant document A 1973 Cal 450(460) : 77 
CalWN 711. 

(6) Enquiry into restrictive trade practice 
— Sources of information of commission — 
Need not be derived from independent en¬ 
quiry. (1975) 45 ComCas 646(648) (MRTPC). 

(7) Commissioner's jurisdiction to enquire 
into restrictive trade practices upon its own 
knowledge or information under S. 10 (a) (iv) 
is not restricted only to the informations de¬ 
rived from a proceeding under S. 12 (3) — 
Upon informations derived from an invalid or 
irregular complaint or even from an an¬ 
onymous letter or from a complaint made 
by less than 25 consumers the Commission 
is competent to exercise its jurisdiction under 
S. 10 (a) (iv). 1975 TaxLR 2177(2182) : (1975) 
2 CalLJ 274. 

(8) For the purposes of S. 15 (3) of the 
Restrictive Trade Practices Act, (1956) (4 ana 
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(3) The Commission shall have power to require any person— 

(a) to produce before, and allow to be examined and kept by an officer 
of the Commission specified in this behalf, such hooks, accounts or 
other documents in the custody or under the control of the person "o 
required as may be specified or described in the requisition, being do¬ 
cuments relating to any trade practice, the examination of which may 
be required for the purposes of this Act: and 

(b) to furnish to an officer so specified such information a* respects the 
trade practice a* may be required for the purposes of this Act or such 
other information as may be in his possession in relation to the trade 
carried on by any other person. 

(4) For the purpose of enforcing the attendance of witnesses the local 
limits of the Commissioner's jurisdiction shall be the limits of the territory 
of India. 

13. Orders of Commission may be subject to conditions, etc.— (11 In 

making any order under this Act, the Commission may make such provisions 
not inconsistent with this Act, as it may think necessary or desirable for the 
proper execution of the order and any person who commits a breach of or 
fails to comply with any obligation imposed on him by any such provision 
shall be deemed to be guilty of an offence under this Act. 

(2) Any order made by the Commission may be amended or revoked at 
any time in the manner in which it was made. 

(3) An order made by the Commission may be general in its application 
or may be limited to any particular class of traders or a particulai class of 
trade practice or a particular trade practice or a particular locality. 

14. Orders where party concerned does not carry on business in India.— 
Where any practice substantially falls within monopolistic or restrictive trade 
practice, or both, relating to the production, supply, distribution or control of 


Section 12 (contd.) 

5 Eliz. 2, c. G8) the word ’'manager” meant 
a person managing the affairs of the com¬ 
pany as a whole and the word “officer” had 
a similar connotation. Accordingly, the 
branch or local managers who were not con¬ 
cerned with the management of the com¬ 
panies as such did not fall within the class 
of persons against whom order for their 
examination under S. 15 (3) could be made. 
0969) 3 AUER 1065(1069.1071,1072) : (I960) 3 
WLR 721. 

Section IS 

m A wide and unusual power is conferred 
on the Commission under S. 13 (2) to amend 
or revoke an order at any time. But howsoever 
large may be the amplitude of the power, it 
be pointed out that it cannot be con¬ 
strued to be so wide as to permit re hearing 
to the same materia! without anything more, 
with a view to showing that the order is 
wrong on facts. This is the only limitation 

>2" ** read in s 13 (2) - A 1§w SC 798: 

.TwLR 2084(2079) : 49 ComCie 419 •• 
(1983) 1 ComLJ 246(249)(MRTPC). 

(2) Monopolies and Restrictive Trade Prac¬ 
tices Commission Regulations (1974), Regn. 85 
^ ^P^J^cnt of order of Commission — 
rermissibihty of — Error apparent from re- 

TW Am< ; nd roTOt permissible. 1977 

TaxLR 1909(1815) : 48 ComCas 887 (MRTPC). 

,Jj>) Monopolies and Restrictive Trade Prac- 
tw M m S‘ ssi0 2 " c ^l ati ° ns . nfi74 >- 

unrtL * 25 — A mendment of consent order 
undei S, 37 (1) permissible *»]y on good Bad 


proper grounds. 1978 TaxLR 2080(20841 : 
(1979) 49 ComCas 278 (MRTPC). 

(4) Scheme under Section 37 — Approved 
by Commission — Appeal to Supreme Court 
. °m order approving original scheme pend- 
J, 0 * Amendment of scheme during pen¬ 
dency of appeal before Supreme Court held 
not barred in absence of stay order from 
Supreme Court or any restriction in law. 1975 
TaxLR 2034 (2042) (MRTPC). 

application under S. 13 (2) being an 
alternabve and perhaps a more effective re¬ 
medy available to a party, the failure to pre¬ 
fer an appeal cannot be construed as ac- 

1 n £,?JL2? Dart A sc 7! * : 

TaxLR 20*4(2081) : 49 ComCas 419. 

(6) Ex parte order — Revocation of — 
Party prevented by sufficient cause from 
complying with the notice of hearing by com- 

~ ° rder revoked. 1976 TaxLR 2158 
(2154.2155) : 49 ComCas 202 (MRTPC). 

(7) Powers of revision — Scope of — 
Coder Passed by Commission for prosecution 
or respondent on non-compliance of its previ¬ 
ous order — Respondent tendered unqualified 

SKSSLSE? affidavit for compliance of 
CommbBion-s order - Order, directing pra- 
secution revised, subject to respondent fol- 

I^ n ^o 2 ? < £ tio ?® laid down ** the Commls- 

SW’&S&f 25,7,2M1 > : < 1S «> 2 c<™, 

■s* 5 ® “So— 8SFS 
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goods of any description or the provision of any services and 

such practice does not carry on business in India, an order 

under this Act with respect to that part of the practice which 
in India. 


any party to 
may be made 
is carried on 


15. Restriction of application of orders in certain cases.— No order made 
under this Act with respect to any monopolistic or restrictive trade practice 
shall operate so as to restrict— 

(a) the right of any person to restrain any infringement of a patent grant¬ 
ed in India, or 

(b) any person as to the condition which he attaches to a licence to do 
anything, the doing of which but for the licence would be an infringe¬ 
ment of a patent granted in India; or 

(c) the right of any persons to export goods from India, to the extent to 
which the monopolistic or restrictive trade practice relates exclusively 
to the production, supply, distribution or control of goods for such 
export. 

16. Sittings of the Commission.— (1) The central office of the Commis¬ 
sion shall be in Delhi but the Commission may sit at such places in India 
and at such times as may be most convenient for the exercise of its powers 
or functions under this Act. 

(2) The powers or functions of the Commiss’'on may be exercised or dis¬ 
charged by Benches formed by the Chairman of the Commission from among 
the members. 


17. Hearing to be in public except in special circumstances.— (1) Sub¬ 
ject to the provisions of sub-section (2), the hearing of proceedings before the 
Commission shall be in public. 


(2) Where the Commission is satisfied that it is desirable to do so by 
reason of the confidential nature of any offence or matter or for any other 
reason, the Commission may— 

(a) hear the proceeding or any part thereof in private; ' 

(b) give directions as to the persons who may be present thereat; 

(c) prohibit or restrict the publication of evidence given before the Com¬ 
mission (whether in public or in private) or of matters contained in 
documents filed before the Commission. 


Section 16 

(1) The stress is on whether the specific 
information bearing on production of a pro¬ 
duct is unchanging, if it is not it is not paten¬ 
table. Generalised information on production 
methods which is usually, ephemeral and de¬ 
pendent on what article is being produced 
could not be patented. The former could 
be regarded as a trade secret unfl patented. 
the latter would be know-how. 19^ TaxLR 
2038(2044) : (1979) 49 ComCas 145 (MRTPC). 

Section 16 . 

(1) There can be no objection to a Bench 

of one Member disposing of an y m . at t er r ,I? 
which the Bench has been constituted, pro¬ 
vided it is constituted by the Chairman or 
provided the function concerned has been de¬ 
volved on the Member concerned by the 
Commission as a whole. 1977 TaxLR 2158 
(2167) (MRTPC). 

(2) Commission constituted of less than 
three members — Chairman, before his re¬ 
tirement. constituting a Bench of a single 
Member to exercise all powers of Commis¬ 
sion — Validity of the Bench to function 


cannot be challenged. 1977 TaxLR 1990(1996, 
1997) : 49 ComCas 212 (MRTPC). 

(3) Conducting a proceeding or hearing a 
matter by a Bench formed by the Chairman 
and only one member of the Commission —- 
Not illegal or without jurisdiction. 1975 (2) 
CalLJ 401 : 45 ComCas 697(701). 


Section 17 

(1) The proceedings before the Commission 
re quasi-judicial proceedings. But the pro- 
eedings before the Commission are not ad- 
ersary proceedings and are not inter-partes. 
^he opponents are not entitled “to show 
ause” against the application and are not 
larties to the proceedings in the strict sense 
•ontemplated by the Code of Civil Procedure. 
?hey are members of the public who are 
ntitled to furnish information and assistance 
o the Commission to the extent Permitted 
>y the Commission under Sections 17 and lo 
md other provisions of the Act Regina* 
ions. (1975) 45 ComCas 600 ( 606 ) (MRTPC). 

(2) Sections 17 and 18 apply to all proceed- 
ngs before Commission — They are not con- 
ined to enquiry into restrictive tradeprac- 

ices (1979) 49 ComCas 836 (849) (MRTPC). 
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18. Procedure of the Commission.— (1) Subject to the provisions of this 
Act, the Commission shall have power to regulate— 

(a) the procedure and conduct of its business; 

(b) the procedure of Benches of the Commission; 

(c) the delegation to one or more members of such powers or functions as 
the Commission may specify. 

(2) In particular, and without prejudice to the generality of the foregoing 
provisions, the powers of the Commission shall include the power to deter¬ 
mine the extent to which persons interested or claiming to be interested in 
the subject-matter of any proceeding before it are allowed to be present or to 
be heard, either by themselves or by their representatives or to cross- 
examine witnesses or otherwise to take part in the proceeding. 

19. Orders of the Commission to be noted in die register.— The Com¬ 
mission shall cause an authenticated copy of every order made by it in res¬ 
pect of a restrictive trade practice to be forwarded to the Registrar who 
shall have it recorded in such manner as may be prescribed. 

CHAPTER HI 

CONCENTRATION OF ECONOMIC POWER . 

PART A 

20. Undertakings to which this Part applies.— This Part shall apply to— 

(a) an undertaking if the total vaule of— 

(i) its own assets, or 


Section 18 

(1) Sections 17 and 18 apply to all the pro¬ 
ceedings before the Commission and are not 
confined to inquiry into restrictive trade 
practices. The ambit of the powers is quite 
wide and it is within this ambit that the 
regulations have been framed. (1979) 49 Com 
Cas 836 (850) (MRTPC). 

(2) The complaint under S. 10 (a) (iii) is 
capable of being amended by the Commission 
on the application of the complainant. A 
1975 Delhi 204(209) : 46 ComCas 297. 

(3) Where the clauses of the agreement be¬ 
tween the respondent company and its deal¬ 
ers had been set out in the application and 
the restrictive trade practices to which they 
allegedly related were also set out, 
but the deficiency in the applica¬ 
tion was that the power con¬ 
tained in the clauses had not been explicitly 
spelt out nor had it indicated in what man¬ 
ner that power tended to or actually result¬ 
ed in distorting, preventing or restricting 
competition, these were deficiencies which 
Muid be made good by resorting to any of 
the procedures set out in Regn. 55 of 
M. R. T. P. C. Regulations viz. by the Regis¬ 
trar applying for amendment of the applica¬ 
tion or the notice, by the respondent asking 
for further and better particulars or by the 
Commission calling upon Registrar to file 
supplemental pleadings. (1979) 49 ComCas 3« 

812)(MRTK?' ** (1979) 49 ComCas 797(811 - 

(4) Complaint under S. 10 (a) (i) — En- 

quiry under S. 37 ( 1 ) — Complainant's ap¬ 
plication for interim injunction in enquiry 
proceedings — Departure not only in em- 
pnasis but also In the objective in the ap¬ 


plication for interim injunction as compared 
with the original complaints — Prayer not 
accepted. (1979) 49 ComCas 836(856)(MRTPC). 

(5) Monopolies and Restrictive Trade Prac¬ 
tices Commission Regulations (1974). Regu¬ 
lation 73 (5) — Locus standi of informant is 
circumscribed by his position — His right to 
receive from respondent copy of application 
filed by latter — Rights of informant are 
much more limited than that of complain¬ 
ant. 1978 TaxLR 2149(2155) : 49 ComCas 887 
(MRTPC). 

(6) Application for disclosure of document* 
and Information or extent of participation 
of opponents in proceedings before the Com¬ 
mission has to be determined by the Com¬ 
mission. (1975) 45 ComCas 600(608)(MRTPC). 

(7) Commission constituted of less than 
three members — Chairman, before his re¬ 
tirement. constituting a Bench of single 
Member to exercise all powers of Commis¬ 
sion — Validity of the Bench to function 
cannot be challenged. 1977 TaxLR 1990(1996. 
1997) : 49 ComCas 212 (MRTPC). 

(8) Regulation 74 is not in consistent with 

Rr - i. an ? 3 4 5 - Civ11 p c - ~ Further and 
better particuiars of allegations in Section 
10 (a) (iv) notice can be asked for even before 
to notice is filed. 1982 TaxLR 2590 
(2596) : (1983) 1 BomCR 447 (DB). ((1979) 49 
ComCas 686 (Bom). Reversed.) 

Section 89 


[Vol. 25] 4 A. MV 53 «■ 


(1) Scheme involving substantial expan¬ 
sion of its business cleared by Central Gov¬ 
ernment. Petition under S. 17 of the c££. 

»ivL ies i 956, for confirmation maintain- 
ab.e. Objections regarding applicability of 

P r ° visi pps of Monopolies and Restrictive 
Trade Practices Act a s raised by the Regia- 

“A” in the citations stands for AIR ( ~ 


* % 
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fii) its own assets together with the assets of its inter-connected under-; 
taking is not less than twenty crores of rupees; 

(b) a dominant undertaking— 

(i) where it is a single undertaking, the value of its assets, or 

(ii) where it consists of more than one undertaking, the sum-total of 
the value of the assets of all the inter-connected undertakings con¬ 
stituting the dominant undertaking, 

is not less than one crore of rupees. 

Explanation.— The value referred to in this section shall be,— 

(i) in the case of an undertaking referred to in clause (a) or clause (b), as 

the case may be. the value of its assets on the last day of its financial 
year which closes during the calendar year immediately preceding the 
calendar year in which the question arises as to whether this Part does 
or does not apply to such undertaking; and 

(ii) in the case of an inter-connected undertaking the value of its assets on 
the last day of its financial year which closes during the calendar 
year immediately preceding the calendar year in which the question 
ar ses as to whether this Part does or does not apply to the undertak¬ 
ing referred to in clause (a) or clause (b). 


Section 20 (eonld.) 

txar had no basis. 1975 TaxLR 1330(1331) : 
40 CutLT 1242. 

42) Subsidiary cannot be an undertaking 
under S. 20 (a) rii) unless its holding com- 
pany is an undertaking and its assets together 
with assets of its inter-connected undertak¬ 
ing is not less than R« 20 crores. 1981 Txx 
LR 2438(2441) : 1980 RajdhaniLR 718 <DB) 
(Delhi). 


(3) Registration as undertaking’ — "Hindus¬ 
tan’ a subsidiary of “MMSR" — “MMSR 
being investment company, not an under¬ 
taking — Managing Directors of "DCM f? 
undertaking having assets over Rs. Mcrores. 
having substantial interest in 'MMSR out 
“DCM” as corporate body neither manag¬ 
ing nor controlling "MMSR" — 

could not be held as an “undertaking by 

clubbing its assets with that 

raxI.R 2438(2449) : 1980 RajdhaniLR vm 

(DB) (Delhi). 

(4) Valuation of assets for purpose of regis¬ 

tration — Amount already paid as adranee 
tax cannot be treated as assets while com¬ 
puting value of assets, but if advance tax 
has not been naid the amount of such tax 
must be included for purpose of amnn«« 
srahie of assets. 1981 TaxLR -4< 5< 2 2 

(1981) 20 DLT 255 (DBHDelhi). (ILR (1974) i 

Delhi 282. Reversed.) 

A/im-AoatinO AC>OtS V alii? <>f 

company cannot be exduded. ^1 Ta«-K 
2475(2478) : (1981) 20 DelhiLT 255 (DB) 

(Delhi). 

(6) Inter-coo rioted undertaking - Jf 

undertakings under same manaeemen^ an 
Interconnected undertakings — Worn i 
ther" in S. 2 (g>. Exnln- ^ 
given its own dictionary meani^- l f e Jfi* 
IJt 2017(2022) : (1980) n0 CotnCas 690 (DB) 

(All). 

(71 Two or more undertakings would be 
inter connected within the meaning of the 
Act. if amongst other things, where under 


takings are owned by a body corporate. if 
they are undf*r the <rnme management with¬ 
in the meaning of S. 370 Companies Act. 
(1975) 15 GujLR 310(822). 


(8) If either to the transferor company or to 
the transferee company Part A of Chapter 
in of the Act applies no scheme of amal¬ 
gamation in respect of such an undertaking 
with any other undertaking can be s anct ion- 
ed by a Court unless the scheme of amalga¬ 
mation is sanctioned by the Centra] Govern¬ 
ment (1974) 15 GuiXR 810(819) : 46 Coro 

Cas 203. 


(9) Where a company K’ had proposed a 
;cheme which envisages raising of frejM 
capita! and an obiection was raised tto •«* 
ompany was an 'undertaking to which "art 
A’ of Chapter in applied and hence -be 
eheme could not be ciren effect to. it was 
ie2d unless the party contending that coro- 
,anv K’ was an undertaking within tne 
neanmc of S. 20 proved it, the Art w°<M 
annlv (1972) 42 ComCas 26o(2*9)(Gu)>. 


(10) When a company is not carrying on 
ny business or is not eneaeed in any traoe 
r rendering any service, it cannot come 
rithin the definition of undertnkir: j 
Inminant undertaking so as tc> attract:*** 
ion 23 (1) or S. 20 A 1973 Mys 95(97) I 

1972) 2 MysLJ 104. . . 

(11) For purpose of detemnninc app*ic^o»- 
ty of Part HI to an undertaking the value 
f the share? held by it in a subsidiary 
ompany and shown on its balance sheet 
annot be excluded from total value of 
he assets of tbe companies. 1971 TaxLR 978 
982) ; 42 ComCas 29 (Cal). (Reversed on an¬ 
ther point in A 1972 Cal 105.) 

(12) Word "Undertaking’ should not be 
dentifled. with its owner unless the contort 
n which it occurs reauiies it to be so can- 
trued. In S 20 (a) words ttsassetsng* 
* understood in its natural and gramm att- 
al sense and they miri mean assets w 
>)oved in the conduct of the 

jarticular undertaking. A 1*72 Bom 3*1 (31 lb 

12 ComnCas 72. 
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OBJECTS AND REASONS 


"Clause 21 (S 20) restricts the application 
of the Chapter on concentration of econo¬ 
mic power to (i) an undertaking or a group 
of inter-connected undertakings having as¬ 


sets of not less than 20 crores of rupees in 
value; and (iii dominant undertaking hav¬ 
ing assets of not less than one crore of 
rupees in value."—S.O.R 


21. Expansion of undertakings.— (1) Subject to the provisions of sec¬ 
tion 23, where an undertaking to which this Part applies proposes to substan¬ 
tially expand its activities by the issue of fresh capital or by the mstallat on 
of new machinery or other equipment or in any other manner, it shall, be¬ 
fore taking any action to give effect to the proposal for such expansion, give 
to the Central Government notice, in the prescribed form, of its intention to 
make such expansion stating therein the scheme of finance with regard to 
the proposed expansion, whether it is connected with any other undertaking 
or undertakings and, if so, giving particulars relating to all the inter-con¬ 
nected undertakings and such other information as may be prescribed. 

(2) Notwithstanding anything contained in any other law for the time 
being in force, no undertaking shall give effect to any proposal for its sub¬ 
stantial expansion unless such proposal has been approved by the Central 
Government. 

"[Explanation.— For the purposes of this section, an undertaking shall be 
deemed to expand substantially in any manner if, as a result of such expan¬ 
sion,— y 


(a) m the case of an undertaking within the purview of the Industries Act 
and having a licensed capacity for the production of goods, of any des¬ 
cription, there would be an increase of such licensed capacity by not 
less than twenty-five per cent, thereof; 

(b) in the case of an undertaking to which clause (b) of section 20 applies 
but to which clause (a) of this Explanation does not apply, the produc¬ 
tion, marketing, supply, distribution or control of any goods or the 
provision of any services would increase by not less than twenty-five 

“E*. 0f e g00ds marketed, supplied, distributed or 

controMed or services provided, by it immediately before such expan- 

(e) in the case of any other undertaking.— 

(i) it would have additional assets of a value of not less than twenty- 

nJn<£ er 0f he va,ue of its asse * s immediately before such ex- 
pansion; or 

® '^ds r or U ^r' „ mark ' ,in f' supp,5r ' distribution or control of any 
thni tZJu ft rovis,on of any services would increase by not less 

Plied ^ Ce ? ‘ n°V he g0Ods produced - marketed, sup- 

ESLi 2?^ (M \ controlled . or services provided, by it im¬ 
mediately before such expansion.] y 


Section SI 

nf W i?K.?!I? e inv ° lvin * substantial expansion 
JLJ* bu *“f beared by Central Govem- 

, Under 17 °* ^ Com 
^ confirmation maintain- 
Ullfc* - Objection °f Registrar as to applica- 
ZjlJf °* Pensions of Monopolies and Res- 

Practices Act.TS.hSd 
gfp 1975 TaxLR 1330(1351) : 40 Cut 


no 

LT 


meStS^lr* thai 1 oes no l con, emplate any 
control' °f fre * capital to 

tenth® fu T l3 ^ ,he in - 

be legisIature does not appear to 

oTfSS mST 1 ? vSS 5 therwi ^than 

« CbmCMTO A 1872 *** 301 (310) ; 


thi 3 LZIf„ 0rUy ca9es ° r expansion whe 
£? ,roval <* Central Gm-er. 
twi ^° U i: d nece ssary under S. 21 a 
^mentioned in that Section and it is n 

thS 6 * bnnR within its scope amalgami 

SS * LT M U Z,!Er c ' Wnd of cxpa! 

A 1673 Mys 95(98): (1972) 2 Mysl 

must ? f appiicatioos Gov 

anrfJl e °°? reasons in support of its ord< 

'** sc 

zssv rss 

^reasonable opportunity to the objectoi 

= *£% SSWBA& g* 
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mfc a nnwer S ^ h K xpansi0n V* likely to lead to the concentration of econo- 
m blir b C ° mm ?u detrunent or is not likely to be prejudicial to the 

mav if i icl t fi a !l y ,K ? er manner and thereupon the Central Government 
may, tf it is satisfied that it is expedient in the public interest so to do, by 
o der accord approval to the proposal for such expansion. 

(b) If the Centra] Government is of opinion that no such order as is re- 
rerrea to in Cl (at can be made without a further inquiry, it may refer the 
10 ? *° * . Commission for an inquiry and the Commission may, after 
thereon aring M * thinks fit * report to the Central Government its opinion 


(c) Upon receipt of the report of the Commission, the Central Govern¬ 
ment may pass such orders with regard to the proposal for the expansion of 
the undertaking as it may think fit. 

(d) No heheme of any expansion approved by the Central Government and 
no scheme of finance with regard to such expansion shall be modified except 
with the previous approval of the Central Government. 

J [(4) Nothing in this section shall apply to any undertaking in so far as 
the expansion is effected by the replacement, renovation or modernisation of 
he whole or any part of the machinery or other equipment of the under¬ 
taking or by the installation of any balancing equipment. 

Explanation.— For the purposes of this sub-section "balancing equip* 
ment means any equipment or device needed for removing any production 
bottleneck, and includes the installation of any equipment or device in the 
tool room, ancillary services or inspection department where such installation 
has a bearing on the quantum and qualhv of production to be achieved.] 

[a] Substituted by the Monopolies Restrictive Trade Practices (Amendment) Act, 

1982 (30 of 1982), S. 3 • (18-8-1982). 

(b) Substituted, ibid. 


OBJECTS AND REASONS 


'Clause 22 * (S. 21) requires approval of 
Central Government to an expansion, which 
requite in 25 per cent, increase (a) in pro¬ 
duction, supply, distribution or control of 
any goods or provision of any services in 
the case of a 'dominant undertaking', having 
assets of not less than rupees one crore; 


fb) or even in assets of an undertaking or 
undertakings belonging to a group of inter¬ 
connected undertakings* having assets of not 
less than 20 crores of rupees. 

This clause also empowers the Central 
Government to look into the proposed 
scheme of finance.'*—S.O.R. 


22. Establishment of new undertakings.— (1) No person or authority, 
other than Government, shall, after the- commencement 3 of this Act, estab¬ 
lish any new undertaking which, when established.- would become in 
inter-connected undertaking of an undertaking b fto which this part anolies], 
except under, and in accordance with the previous permission of the Central 


Government. 


(2) Any person or authority intending to establish a new undertaking re¬ 
ferred to in sub-section (1) shall, before takmg any action for the establish¬ 
ment of such undertaking, make an application to the Central Government 
in the prescribed form for that Government’s approval to the proposal of 
establishing any undertaking and shall set out in such application informa¬ 
tion with regard to the inter-connection, if any, of the new undertaking 
(which is intended to be established) with every other undertaking, the 
scheme of finance for the establishment of the new undertaking and such 
other information as may be prescribed. 


Section 22 

(1) Proceedings before Commission are 
quasi-judicial but not - adversary or inter 
partes — Opponents are entitled to partici¬ 
pate but are not entitled *to show cause* — 
Extent to which disclosure of information 
to participate would be permissible is very 
limited. (1975) 45 CompCas «00(612HMRTPO. 

(1A) While disposing of applications Govt, 
must have good reasons in support of its 
order. A 1984 SC 188 .- 1984 TaxLR 2881. 


(IB) Refusal of the Govt to furnish all 
the relevant material to the objectors amount 
to a denial of reasonable opportunity to the 
ohiectors. A 1984 SC 160(160) : 1984 TaxLR 
2001. 

(2) The question under S. 22 is primarily 
a question for the Central Government to 
decide in certain' cases on the basis or the 
report of * the Commission and it is not the 
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(3) (a) The Central Government may call upon the person or authority to 
satisfy it that the proposal to establish a new undertaking or the scheme of 
finance with regard to such proposal is not likely to lead to the concentra- 
fion of economic power to the common detriment or is not likely to be pre¬ 
judicial to the public interest in any other manner and thereupon the Cen¬ 
tral Government may, if it is satisfied that it is expedient in the public inter¬ 
est so to do. by order accord approval to the proposal. 

(b) If the Central Government is of opinion that no such approval as is 
referred to in clause (a) can be made without further inquiry, it may refer 
the application to the Commission for an enquiry and the Commission may, 
after such hearing as it thinks fit, report to the Central Government its opin¬ 
ion thereon. 

(c) Upon receipt of the report of the Commission, the Central Govern¬ 
ment may pass such order with regard to the proposal for the establishment 
of a new undertaking as it may think lit. 

(d) No scheme of finance on the strength of which the establishment of 
a new undertaking has been approved by the Central Government shall be 
modified except with previous approval of that Government. 

[a] That is, 1-7-1970. 

[b] Substituted for the words “to which clause (a) of section 20 applies” by the 

Monopolies and Restrictive Trade Practices (Amendment) Act, 1982 (30 of 

1982), S. 4 (18 8-1982). 

OBJECTS AND REASONS 


"Clause 23 (S. 22) necessitates prior ap¬ 
proval of the Central Government for estab¬ 
lishment by a person of a new undertaking 
which would become an inter-connected 
undertaking of an undertaking which along 
with inter-connected undertakings has assets 
of not less than rupees 20 crores. This 
clause also empowers the Government to 
look into the proposed scheme of finance.'*— 
S.O.R. 

"Clause 22 (original Cl. 23). sub-clause (1) 
or the clause originally provided that no 
person or authority except the Central Gov¬ 
ernment shall, after commencement of the 
Act, establish, without the previous sanc- 
the Central. Government, any new 
undertaking which, when established, would 


become an inter-connected undertaking of 
an undertaking to which section 20 applies. 
Thus worded, this provision would have 
prevented a State Government from estab¬ 
lishing any such undertaking without the 
prior permission of the Central Government 
The Committee, however, feel that a State 
Government should not be required to ob¬ 
tain such permission from the Central Gov¬ 
ernment. The Committee have accordingly 
omitted the reference to the Central Gov¬ 
ernment, so that the reference to Govern¬ 
ment may include State Governments as 
well under the provisions of the Genera) 
Clauses Act. 1897. As a consequence the 
proviso to sub-clause ( 1 ) has also been de¬ 
leted."—J.C.R. 


[22A. Power to exempt.— ( 1 ) The Central Government may, by notifi 
cation in the official Gazette, direct that subject to such terms and condition: 
as may be specified in the notification all or any of the provisions of sectioi 
21 or section 22 shall not apply to any proposal— 


(a) in respect of an industry or service specified in the notification: 

Frovided that no industry or service shall be so specified unless the 
Central-Government is satisfied having regard to all relevant factors that it 
is of high national priority; 

(b) for the increase in the production of any goods or the provision of 
any services which are meant exclusively for export outside India-or 

(c) which «**es to an undertaking established or proposed to be estab¬ 
lished in a free trade zone. 


Section 20 (eontd.) | 

Primary duty 0 f a Court to adjudicate on a 
point whether a company is inter-connected 
or not within the meaning of Section 22. 
Tne section does not confer any power on a 
wareholder to challenge the establishment 
of a new undertaking on ground of infringe¬ 
ment of Section 22 . -Moreover, the prohibi¬ 
tion contained in Section 22 does no* make 


the contract or the. undertaking illegal prims 

£ i?? 2 Cal 105(111) : 76 CalWN 181 
(1971 TaxLR 978 (Cal). Reversed.) 

Companies which are incorporated prioi 

Ensa.izsr’ iw - ,m *“8 
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Explanation.— In this sub-section, "free trade zone” has the same mean- 
rn^as in clause (i) of the Explanation to section 10-A of the Income-tax Act, 


(2) Every notification issued 
such period not exceeding five 
notification. 


under sub-section (1) shall have effect for 
years at a time as may be specified in the 


(3) Every notification issued under sub-section (1) shall be laid as soon 
as may be after it is issued, before each House of Parliament, while it is in 
session, for a total period of thirty days which may be comprised in one ses¬ 
sion or in two or more successive sessions, and if, before the expiry of the 
session immediately following the session or the successive sessions aforesaid, 
both Houses agree m making any modification in the notification or both 
Houses agree that the notification should not be made, the notification shall 
thereafter have effect only in such modified form or be of no effect, as the 
case may be; so, however, that any such modification or annulment shall be 
without prejudice to the validity of anything previously done under that 
notification.] 

[a] Inserted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 

19fl2 (30 of 1982>, S. 5 (18-8-19R2). 


23. Merger, amalgamation and take-over.— (1) Notwithstanding anything 
contained in any other law for the time being in force,— 

(a) no scheme of merger or amalgamation of an undertaking to which this 
Part applies with any other undertaking, 

(b) no scheme of merger or amalgamation of two or more undertakings 
which would have the effect of bringing into existence an undertaking 
to which clause (a) or clause (b) of section 20 would apply, 

shall be sanctioned by any Court or be recognised for any purpose or be given 
effect to unless the scheme for such merger or amalgamation has been ap¬ 
proved by the Central Government under this Act. 

(2) If any undertaking to which this Part applies frames a scheme of 
merger or amalgamation with any other undertaking or a scheme of merger 
or amalgamation is proposed between two or more undertakings, and, if as a 
result of such merger or amalgamation, an undertaking would come into 
existence to which Cl. (a) or a. (b) of section 20 would apply, it shall, be¬ 
fore taking any action to give effect to the proposed scheme, make an appli¬ 
cation to the Central Government in the prescribed form with a copy of the 
scheme annexed thereto, for the approval of the scheme. 


Section 23 

(1) When a company is not carrying on 
any business or is not engaged in any trade 
or rendering any service, it cannot come 
within the definition of 'undertaking* or^do¬ 
minant undertaking* so as t® attract SJU 
(1> or S. 20. A 1973 Mys 95(97,98) : (1972) 

2 MysLJ 104 ... 

(2) Sub-section (4) of S. 23 of the Act is 

confined to the case of a proposal to ac¬ 
quire an undertkaing by purchase, take over 
or otherwise, but to become an undertaking, 
it must be presently engaged produc¬ 

tion of goods etc. A 1975 SC 2269(2267,2274): 
1975 TaxL.lt 212t. . 

(3) In the phrase "any other underta king^ 
occurring in sub-s. (1) of S. 23 the word 
"undertaking" is used in the meaning given 
to it in clause (v) of S. 2 and the context 
does not reauire any departure being made 
from it. A 1972 Bom 301(309.312) : 42 Com 

Cas 72 (DBl. . ^ 

(4) While disposing of applications under 
&s 21. 22 and 23, Govt must give good reasons 


in support of its order and not merely state 
its bald conclusion. A 1984 9C 190 : 1984 Tax 
LR 2001. 

(4A) Refusal of Govt, to furnish such 
material amounts to a denial of reasonable 
opportunity to the objector. A 1984 SC 160 
a66) : 1984 TaxLR 2001. 

(5) Where, on the date of the amalgama¬ 
tion of Company B with Company A. Com¬ 
pany B was not engaged in any business 
activity, or engaged in providing any kind of 
service as defined by S. 2 (r) it cannot be 
said to be an "undertaking” within S. 2 (v). 
No approval of the Central Government i: 
necessary for the amalgamation. To attract 
Section 23 (1) (a), it must be shown that the 
transferor Company, at the relevant time 
when the Court is called upon to sanction 
the scheme of amalgamation, was engaged 
in fha "service" of any kind. (1977) 47 Com 
Cas 461(467)(DBI(Guj) •• (1972) 42 ComCas 
493(505) (Guj) *• 1972 TaxLR 2332(2534) ; 43 
ComCas 211 (Bom). 


{The] Monopolies And Restrictive Trade Practices Act, 1369 (S 23] 83$ 


(3) Nothing in sub-section (1) or sub-section (2) shall apply to the scheme 
of merger or amalgamation of such inter-connected undertakings as are not 
dominant undertakings and as produce the same goods. 

(4) If an undertaking to which this Part applies proposes to acquire by 
purchase, take-over or otherwise the whole or part of an undertaking which 
will or may result either— 

(a) in the creation of an undertaking to which this Part would apply: or 

(b) in the undertaking becoming an inter-connected undertaking of an 
undertaking to which this part applies, 

it shall, before giving any effect to its proposals, make an application in writ¬ 
ing to the Central Government in the prescribed form of its intention to 
make such acquisition, stating therein information regarding its inter-connec¬ 
tion with other undertakings, the scheme of finance with regard to the pro¬ 
posed acquisition and such other information as may be prescribed. 

(5) No proposal referred to in sub-section (4) which has been approved 
y the Central Government and no scheme of finance with regard to such 

proposal shall be modified except with the previous approval of the Central 
Government. 

(6) On receipt of an application under sub-section (2) or sub-section (4) 
the Central Government may, if it thinks fit, refer the matter to the Com¬ 
mission for an inquiry and the Commission may, after such hearing as it 
thinks fit, report to the Central Government its opinion thereon. 

(7) On receipt of the Commission’s report the Central Government may 
pass such orders as it may think fit. 

(8) Notwithstanding anything contained in any other law for the time 
Being m force, no proposal to acquire by purchase, take-over or otherwise of 
an undertaking to which this Part applies shall be given effect to unless the 

posal Government ^ made 311 order according its approval to the pro- 


(9) Nothing in sub-section (4) shall apply to the acquisition by an under¬ 
taking which is not a dominant undertaking, of another undertaking which is 
not also a dominant undertaking, if both such undertakings produce the same 

£ 0005 ! 

Provided that nothing in this sub-section shall apply if, as a result of 
sucn acquisition, an undertaking comes into existence to which clause (a) or 
clause (b) of section 20 would apply. 

OBJECTS AND REASONS 


fS. 23) necessitates prior ap- 
provai or the Central Government to schemes 
or mergers, amalgamations and take-overs, 
resorted to by the undertakings mentioned 
in clause 21 (S. 20). The class also covers 

■wttoo 23 (eontd.) 

(6)'An investment company which invests 
share capital in the business of making 
by investment in other companies by 
earning capital appreciation or dividends 
be said to provide any service to 
potential users or to its shareholders for re- 
muneration or otherwise. As such, it is not 
^ undertaking” within the meaning of 

2 _W of the Act. 1973 TaxLR 1974(1981) : 
« Corneas 145 (Bom). 

«ifo A ** er a scheme has been sanctioned bj 
wJ&u o Government under S. 23 (2) read 
Wth S. 54, it is not open to shareholders 
ajone to ask a company to withdraw from 
aiMj *** ^e Petition should 
j*o withdrawn. <1982) 3 CompLJ 153(155) 

G8) In orfer that a proposed scheme of mer- 
° r anwtaamation should fall within the 
e * e *®? on “rved out in sub- 
<*c. (3) of S. 23. three conditions 


such cases of mergers, amalgamations and 
tarte-overs as result in formation of under- 
taJcmgs to which clause 21 |S. 20) applies 


quired to be satisfied. (1) The amalgamate 
or merger should relate to inter-connect« 
undertakings; (2) that such interconnects 
undertakings should not be dominate under 
takings and (3) such undertakings should bi 

2"* “ same R® 0 ^- 0975) 4! 

^P 67 ) : 77 BomLR 621 *• (1974 
15 GuiLR 810(827) : 46 ComCas 203. 

”£L prodw * the same goods’ 
“ 23 i 3 * cannot interpreter 

substantially the same goods* 
Avi ** “^Preted (o mean “a| pro 

2°^ ffx g* 5 s ome of which are the same” 1985 
TffllLR 2557(2560.2563) (DBXCal). 
fwee however (1974) 15 GujLR 810(829).] 

Produce the samr 

skbj. s as 
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24. Merger, amalgamation or take-over in contravention of section 23 — 
Where any merger, amalgamation or take-over is being, or has been effected 
in contravention of the provisions of section 23. the Central Govenm’eat mav 
after such consultation with the Commission as it may consider necessary’ 
direct, without prejudice to any penalty which may be imposed under this 
Act for such contravention, the undertaking concerned to cease and desist 
from such contravention, to divest itself of the stock or other share capital 
or assets so acquired and to carry out such further directions as the Central 
Government may, in all the circumstances of the case, issue. 

OBJECTS AND REASONS 


"Clause 25 (Section 24) provides for reme- mations and take-overs effected in contra- 
dial measures in respect of mergers, amalga- vention of the law.”—S.O.R. 

25. Directors of undertakings not to be appointed directors of other 
undertakings.— (1) Notwithstanding anything to the contrary contained in 
any other law for the time being in force, no person, who is a director of an 
undertaking to which this Part applies, shall be appointed, after the com¬ 
mencement of this Act, as a director of any other undertaking except with 
the nr or approval of the Central Government and any appointment contrary 
to the provisions of this section shall be void: 

Provided that the approval of the Central Government shall not be ne¬ 
cessary to the appointment of a person as a director of an undertaking unless 
he holds such office in more than ten inter-connected undertakings. 

(2) Notwithstanding anything contained in sub-section (1), no act done by 
a pprson as a director shall be invalid merely on the ground that his appoint¬ 
ment was void by reason of this section or of any provision of this Part: 

Provided that nothing in this section shall be deemed to give validity to 
any act done by a director after h ; s appointment has been shown to the under¬ 
taking and the director concerned to be void. 

(3) Notwithstanding anything to the contrary contained in any other law 
for the time being in force, every director holding such directorship as is 
not consistent with the provisions of this section shall, unless his appoint¬ 
ment expires earlier, obtain within a period of one year from the commence¬ 
ment of this Act, the approval of the Central Government to such appoint¬ 
ment and if he fails to do so, his appointment shall, on the expiry of the 
said period, become void. 

(4) The provisions of sub-sections (1), (2) and (3) shall, as far as may be, 
apnly to partners of any firm which is an undertaking within the meaning 
of this Act, as they apply to directors of companies. 

OBJECTS AND REASONS 


Clause 25 (original clause 28).— "The Com¬ 
mittee feel that— . 

(i) there need not be a general restriction 

on the directors of undertakings tak¬ 
ing up appointments as directors oi 
undertaking to which Part A applies 
and that it would be more appropriate 
if that restriction is imposed on a di¬ 
rector of an undertaking to which 
Part A applies from becoming a direc¬ 
tor of any other undertaking: 

(ii) as a conseouence of (i) above and in 
view of revised definition of the term 


'undertaking', reference to "an under¬ 
taking engaged in the same line of 
business or a banking company” is 
not necessary; 

(iii) approval of the Central Government 
for appointment of a person as a di¬ 
rector of another undertaking should 
not be necessary unless such person 
holds office as a director in more than 
ten inter-connected undertakings. 

The Committee have accordingly amended 
sub-clause (1) and the proviso thereto to 
give effect to the above objectives. —J.C.R. 

which Part A applies.— (1) Every 


26. Registration of undertakings to 
undertaking to which this Part applies at the commencement of this Act or 
to which the provisions of that Part become applicable thereafter shall, with- 


Seetion 26 

(1) Undertakings managed by different 
person^ having the same name but who were 
not 'relatives' are not 'in ter-connected under¬ 


takings’ — Section 26 does not apply to such 
undertaking. ILR (1974) 2 DelW 282(298). 

(Reversed on another point in 1981 TaxLR 
2475 (DB) (Delhi).) 
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in sixty days from such commencement* or the date on which that Part be¬ 
comes first applicable to it, or within such further time as the Central Go* - 
ernment may, on sufficient cause being shown, allow, make an application (in 
such form and containing such particulars as may be prescribed) to the Cen¬ 
tral Government for its registration as such undertaking. 

(2) The Central Government shall, on receipt of the application referred 
to in sub-section (1), forthwith enter the name of the undertaking in a re¬ 
gister to be maintained for the purpose and issue to the undertaking concern¬ 
ed a certificate of registration containing such particulars as may be prescrib¬ 
ed. 

(3) Any undertaking which has ceased to be an undertaking to which this 
Part applies may, at any time after such cesser, apply to the Central Gov¬ 
ernment for cancellation of the registration and the Central Government may, 
after making such inquiry as it may think fit, cancel the registration of such 
undertaking and notify such cancellation in the Official Gazette. 

[a] That is. 1-7 1970. 

OBJECTS AND REASONS 

Clause 26 (new).— "Part A of Chap. Ill Government. The Committee have according- 


deals with one of the most important aspect 
of concentration of economic power. The 
various clauses of this Act provide inter alia, 
for the expansion, establishment of new 
undertakings, mergers, amalgamations etc. 
The Committee feel that, in order to exercise 
effective control, some obligation should be 
cast on undertakings to which this Part ap¬ 
plies to get themselves registered with the 


Iy added a new clause providing that under¬ 
takings. to which Part A applies or become 
applicable, should get themselves registered 
with the Central Government within the time 
stipulated in sub-clause (I) of the new clause. 
Provision has been made in sub-clauses (2) 
and (3) for issue of a certificate of registra¬ 
tion and its cancellation in certain circum¬ 
stances”.—J.C.R. 


PART B 

27. Division of undertakings.— (1) Notwithstanding anything contained in 
this Act or in any other law for the time being in force, the Central Gov¬ 
ernment may, if it is of opinion that the working of an undertaking to which 
Part A of this Chapter applies, is prejudicial to the public interest, or has, 
led, or is leading, or is likely to lead, to the adoption of any monopolistic or 
restrictive trade practices refer the matter to the Commission for an enquiry 
as to whether it is expedient in the public interest to make an order,— 

(a) for the division of any trade of the undertaking by the sale of any part 
of the undertaking or assets thereof, or, 


Section 26 (contd.) 

(2) Opinion of Government that certain 
Undertakings are "interconnected undertak¬ 
ings”. formed from collateral, irrelevant and 
incorrect data is held to be not correct or 
within jurisdiction. ILR (1974) 2 Delhi 282 
(310). (Reversed on another point in 1981 
TaxLR 2475 (DB) (Delhi).) 

(3) Notice by Government calling for ap¬ 
plication under S. 26 for registration of 
Undertaking — Not appealable under S. 55. 
ILR (1974) 2 Delhi 282(309). (Reversed on an¬ 
other point in 1981 TaxLR 2475 (DB) (Delhi).) 

(4) Undertaking registered under S. 26 (1) 
~ Commission is not debarred from enquir¬ 
ing into monopolistic status of undertaking 
under S 37 (4). (1979) 49 ComCas 686(748) 
(Bom). (Reversed on another point in 1982 
TaxLR 2590.) 

(5) When the Ministry of Law. Justice and 
Company affairs issues a notice to a Com¬ 
pany that the Company, was liable to get 
Itself registered under S. 26 failing which 
penal consequences would follow and the 



company replied showing cause why the 
company was not bound to register under 
S. 26 and the Government sat over the reply 
without starting any action it must be pre¬ 
sumed that the Government was satisfied 
with the reply. (1983) 53 ComCas 591(597) 

(6) Undertakings under same management 
are interconnected undertakings — Word 
'together' in S. 2 (g). Expin. (1) (vii) should 
be given Its own dictionary meaning. 1979 
TaxLR 2017 : (I960) 50 ComCas 600(698)(DB) 
(All). 

(7) Registration*as "undertaking” — "Hin¬ 
dustan" a subsidiary of "MMSR” — "MMSR" 
being investment company, not an under¬ 
taking — Managing Directors of "DCM”, an 
undertaking having assets over Rs. 20 crores, 

substantial interest in "MMSR” but 
DCM” as Corporate body neither managing 
nor controlling "MMSR” — "Hindustan" 
amid not be held as an "undertaking” by 
clubbing its assets with that of "DCM” 1981 
TaxLR 2438(2443) : 1980 RajdhanlLR 718 (DB) 
(Delhi) 


” In the citations stands for 
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(b) for the division of any undertaking or inter-connected undertaking into 
justify ^ undertakin 6s as the circumstances of thT case may 

and the Commission may, after such hearing as it thinks fit r*nnr* 

Central Government its opinion thereon and shall, where it is of JSiion that 

ration f" ° Ugh t0 ^ 6 T 3de ’ speclfy ,he manner of the division a£d compen¬ 
sation. if any, payable for such division. P 


Explanation.— For the purposes of this 
way of trade by an undertaking or two or 
may be treated as a single trade. 


section all activities carried on by 
more inter-connected undertakings 


(2) If the Commission so recommends, the Central Government may not¬ 
withstanding anything contained in any other law for the time being in 
force, by an order in writing direct the division of any trade of the under¬ 
taking or of the undertaking or inter-connected undertakings. 

( 3 ) Notwithstanding anything contained in any other law for the time be¬ 
ing in force, the order referred to in sub-section (2) may provide for all such 
matters as may be necessary to give effect to the division of any trade of the 
undertaking or of the undertaking or inter-connected undertakings includ¬ 
ing— 

tai the transfer or vesting of property, rights, liabilities or obligations: 

(b) the adjustment of contracts either by the discharge or reduction of any 
liability or obligation or otherwise; 

(c) the creation, allotment, surrender or cancellation of any shares, stock or 
securities: 

(d) the payment of compensation: 

(e) the formation, or winding up of an undertaking or the amendment of 
the memorandum and articles of association or any other instruments 
regulating the business of any undertaking; 

(f) the extent to which and the circumstances in which provisions of the 

order affecting an undertaking may be altered by the undertaking and 
the registration thereof; 

(g) the continuation, with such changes as may be necessary, of parties to 
any legal proceeding. 

(4) Where the Central Government makes, or intends to make, an order 
for any purpose mentioned in sub-section (3), it may, with a view to achieve 
ing that purpose, prohibit or restrict the doing of anything that might im¬ 
pede the operation or making of the order and may impose on any person 
such obligations as to the carrying on of any activities or the safeguarding 
of any assets, as it may think fit, or it may, by order, provide for the carry¬ 
ing on of any activities or safeguarding of any assets either by the appoint¬ 
ment of a person to conduct, or supervise the conduct of, any such activities 

or m any other manner. 

(5) Notwithstanding anything contained in any other law for the time be¬ 
ing in force or in any contract or in any memorandum or articles of associa¬ 
tion, an officer of a company who ceases to hold office as such in consequ¬ 
ence of the division of an undertaking or inter-connected undertakings shall 
not be entitled to claim any compensation for such cesser. 


OBJECTS AND REASONS 


Clause 27.- "The clause provides for re- 
erence to the Monopolies and Restrictive 
Prade Practices Commission for an enquiry 
nto the working of an undertaking, which, 
n the opinion of the Government, 

s prejudicial to the public interest. The Com 
fiission has to report to the Central Gov- 
rnment its opinion on ^ durability of 
he division of any trade of the undertaking 
r (ii) the division of any undertaking or in- 
er-connected undertakings into a number of 
undertakings. The Committee are of the 
pinion that the Commission should also be 
mpowered to recommend to the Central 
government the manner in which such divi¬ 


sion should be made and the compensatit*, 
if any. that may be payable on such divi¬ 
sion. Sub-clauses (1) and (3) of the clause 
have accordingly been amended. Sub-el. W 
of the said clause has also been amended to 
bring the language of the said sub clause in 
conformity with the language of sub-clause 
( 1 ). 

The Committee have also added a new 
sub-clause (5) to clarify that an officer of a 
company who ceases to hold office as a con¬ 
sequence of the division of an undertaking 
or inter-connected undertakings shall net ** 
entitled to claim any compensation for suen 
eesser”.—J.C.R. 
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PART C 

28 . Matters to be considered by the Central Government before accord¬ 
ing approval. — In exercising its powers under Part A or Part B of this Chap¬ 
ter, the Central Government, or. as the case may be, the Commission, shall 
take into account all matters which appear in the particular circumstances to 
be relevant and, among other things, regard shall be had to the need consis¬ 
tently with the general economic position of the country- 

fa) to achieve the production, supply and distribution, by most efficient and 
economical means, of goods of such types and qualities, in such volume 
and at such prices as will best meet the requirements of the defence 
of India, and home and overseas markets; 

(b) to have the trade organised in such a way that its efficiency is pro¬ 
gressively increased; 

(c) to ensure the best use and distribution of men, materials and industrial 

capacity in India; 

fd) to effect technical and technological improvements in trade and expan¬ 
sion of existing markets and the opening up of new markets; 

(e) to encourage new enterprises as a countervailing force to the concentra¬ 
tion of economic power to the common detriment; 

(f) to regulate the control of the material resources of the community to 

subserve the common good; and 

(g) to reduce disparities in development between different regions and more 
especially in relation to areas which have remained markedly back¬ 
ward. 

OBJECTS AND REASONS 


Clause 28.— "The clause lays down the 
various matters which the Central Govern¬ 
ment or the Commission should take intoac- 
®unt before according approval to schemes 
of mergers, expansions, amalgamations, take¬ 
overs, divisions, etc. The Committee feel 


that the "man power*’ should also be one ofl 
the criteria which should be taken into con¬ 
sideration by the Central Government or the 
Commission, as the case may be. Para, (c) 
has accordingly been amended”.—J.C.R. 


29. Opportunity of being heard.— Before making an order under this 
Chapter, the Central Government shall give a reasonable opportunity of being 
heard to any person who is. or may be, in its opinion, interested in the mat¬ 
ter under the consideration of that Government. 

3®. Time within which action should be taken.— (1) Where the Central 
Government is of opinion that no approval can be accorded under Ss. 21 or 
section 22, or no order under section 23 can be made, unless a further in¬ 
quiry has been held into the matter by the Commission, it shall refer the 
matter to the Co mmiss ion within sixty days from the date of receipt of the 
notice under section 21, application under section 22 or the proposal under 
section 23, as the case may be: 

Provided that where further particulars in connection with any such no- 
tice, application or proposal are called for by the Central Government, the 
said period of sixty days shall be computed from the date on which such fur¬ 
ther particulars are furnished to that Government 


(2) Where any notice, application or proposal under this Chapter is re¬ 
ferred to the Commission for an inquiry, it shall be the duty of the Commis¬ 
sion to make its report the matter referred to it within ninety days from 
the date on which the reference is received by it, except where the Com¬ 
mission, for special reasons recorded by it in writing, is of opinion that the 
report cannot be made by it within the said period of ninety days. 


(3) Every notice, application or proposal in respect of which a report has 
been submitted by the Commission to the Central Government shall be dis- 
posed of by that Government within sixty days from the date of receipt of 
the report of the Commission. 

the ffLSSL? 0 !fei aPP^tion or proposa 1 which has not been referred to 
the Commimion shall be djsposed of by the Central Government within 
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ninety days from the date on which such notice, application or proposal, as 
the case may he, is received by it, except where the Central Government’ for 
special reasons recorded by it in writing, is of opinion that the notice, appli¬ 
cation or proposal, as the case may be, cannot be disposed of within the said 
period of ninety days. 

OBJECTS AND REASONS 

Clause 30 (new).— 'The Committee are of for establishment of new undertakings and 
the opinion that definite time limits should (iii) proposals for mergers, amalgamations 
be specified in the Act itself for the disposal and take-overs of undertakings The new 
by the Central Government or the Commis- clause has been added for this purpose.”— 
sion. as the case may be. of (i) notice for J.C.R. 
expansion of an undertaking; (ii) application 

CHAPER TW 

MONOPOLISTIC TRADE PRACTICES 

31. Investigation by Commission of monopolistic trade practices.— (1) 
Where it appears to the Central Government that one or more monopolistic 
undertakings are indulging in any monopolistic trade practice, or that, mono¬ 
polistic trade practices prevail in respect of any goods or services that Gov¬ 
ernment may refer the matter to the Commission for an inquiry and the 
Commission shall, after such hearing as it thinks fit, report to the Central 
Government its findings thereon. 

(2) If as a result of such inquiry the Commission makes a finding to the 
effect that, having regard to the economic conditions prevailing in the country 
and to all other matters which appear in particular circumstances to be rele¬ 
vant, the trade practice operates or is likely to operate against the public in¬ 
terest, the Central Government may, notwithstanding anything contained in 
any other law for the t ; me being in force, pass such orders as it may think 
fit to remedy or prevent any mischiefs which result or may result from such 
trade practice. 

(3) Any order made by the Central Government under this section may 
include an order— 

(a) regulating the production, supply, distribution or control of any goods 
by the undertaking or the control or supply of any service by it and 
fixing the terms of sale (including prices) or supply thereof; 


(b) proh : biting the undertaking from resorting to any act or practice or 
from pursuing any commercial policy which prevents or lessens, or is 
likely to prevent or lessen, competition in the production supply or 
distribution of any goods or provision of any services: 

(c) fixing standards for the goods used or produced by the undertakings; 

(d) declaring unlawful, except to such extent and in such circumstances as 
may be provided by or under the order, the making or carrying out of 
any such agreement as may be specified or described in the order; 

(e) requiring any party to any such agreement as may be so specified or 
described to determine the agreement within such time as may be so 
specified either wholly or to such extent as may he so specified. 


Section 31 

(1) Reference under S. 31 (1) — M.R.T.P. 
(Classification of Goods) Rules, 1971. are in¬ 
applicable — Undertaking need not be shown 
to be monopolistic in all products mentioned 
in sub-group. 1980 TaxLR NOC 61 : 50 Com 
Cas 456 (DB)(Delhi). 

(2) Reference by Central Government to 
Commission - Though prior hearing to 
undertaking is not necessary, it does not 
mean that order of reference can be parsed 
on any whimsical ground and would be im 
mune from challenge. I960 TaxLR NOC 01: 
60 ComCas 456 (DB) (Delhi). 


(3) Reference by Central Government to 
commission — Determination by Central 
Government of question of there being mono¬ 
polistic undertaking indulging in mo , no , p ? h f' 
tic trade practice is not final — Final deter¬ 
mination is to be by Commission whose 
power is not restricted to finding on public 
interest aspect under pub-section (2) 

prior hearing to undertaking before making 
reference is not necessary and therefore Ques¬ 
tion of violation of natural justice does not 
arise. 1980 TaxLR NOC 61 ; 50. ComCas 456 
(DB’(Delhi). ... . ... 

(4) Reference under S. 31 (1) — 
cannot be objected to on ground of non 
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OBJECTS AND REASONS 

S5'=S ! ls's=S ss~==as«* 

powers the Government to pass suitable 

32. Monopolistic trade practice when to be deemed to **?*?“* 
public interest— For the purposes of this Chapter, a monopolistic trade p 
tice shall be deemed to be prejudicial to public interest if, having regard to 
the economic conditions prevailing in the country and to all other matters 
which are relevant in the particular circumstances, the effect of the 
practice is or would be— ; 

(a) to increase unreasonably the cost relating to the production, supply or 
distribution of goods or the performance of any service; 


(b) to increase unreasonably— 

(i) the prices at which goods are sold, or . 

(ii) the profits derived from the production, supply or distribution or 
of goods or from the performance of any service; 

(c) to reduce or limit unreasonably competition in the production, supply 

or distribution of any goods (including their sale or purchase) or the 
provision of any service; 

(d) to limit or prevent unreasonably the supply of goods to consumers, or 


the provision of any service; 

(e) to result in a deterioration in the quality of any goods or in the per¬ 
formance of any service. 


CHAPTER V 


REGISTRATION OF AGREEMENT RELATING TO RESTRICTIVE 

TRADE PRACTICES 

33. Registrable agreements relating to restrictive trade practices. (1) 
Any agreement relating to a restrictive trade practice falling within one or 
more of the following categories shall be subject to- registration in accord¬ 
ance with the provisions of thi6 Chapter, namely:— 

(a) any agreement which restricts, or is likely to restrict, by any method 
the persons or classes of persons to whom goods are sold or from whom 
goods are bought; 

(b) any agreement requiring a purchaser of goods, as a condition of such 
purchase, to purchase some other goods; 


Section 31 (contd.) 

publication of figures required to be publish¬ 
ed under S. 2 (1). 1980 TaxLR NOC 01 : 50 
ComCas 458 (DB) (Delhi). 

(5) Reference under S. 31(11 — Reference 
has to be as contemplated by the section and 
cannot be restricted to public interest aspect 
alone 1980 TaxLR NOC 61 : 50 ComCas 456 
(DBl(Delhl). 

(0) Reference by Central Government to 
Commission — Withdrawal of reference by 
Central Government — Not permissible. 1980 
TaxLR NOC 01 : 50 ComCas 450 (DBHDelhi). 

Section 32 

(1) An agreement amongst physicians settl¬ 
ing by a malority the maximum fees that 
they may claim in full payment for their 
services to policyholders of an insurance 
plan is per se unlawful. (A case from 
U. 8. A.) (1982) 73 L Ed (2d) 48(49). 

SECTION S3 — SYNOPSIS/,..' 
r, .!• Scope. 

2. Cases where agreement held to he re stria- 
live trade practice.. 


3. Cases where agreement held, to be not 

restrictive trade practice. 

4. Miscellaneous. 

1. Scope. 

(1) Scope — Issue about ”a restrictive trade 
practice" in an agreement — Several trade 
practices can be gone into. 1976 TaxLR 1852: 
47 ComCas 543 (MRTPC). 

(2) A trade practice does not become a 
restrictive trade practice merely became it 
falls within one or the other dame of Sec¬ 
tion 33 (1). but it must also satisfy the defi¬ 
nition of ‘restrictive trade practice’ contain¬ 
ed in S. 2 (o) and it is only then that .the 
agreement relating to it would require to be 
registered under S. 33 (1). Observations of 
Beg C. J. in Hindustan Lever Ltd. v. MRTPC, 
AIR 1977 SC 1285 held not good law. A 1979 
SC 798 : 1979 TaxLR 2084 •• A 1977 SC 979 
(979) : 1977 TaxLR 1789 (1975 TaxLR 2086 
(Delhi), Reversed.) 

[See also 1978 TaxLR 1280 (MRTPC). 1 
• (3) In the price, list issued by the manufac¬ 
turer it. must .be dearly, stated on toe cover 
-of, the first page-that the-prices stated in 
the list are the .roaximi^n prices ,and that 


84« fS 33 N 2] [The] Monopolies And Restrictive Trade Practice* Act, ISMS. 

(C) TJX 22 e T nt restrictin « ^ manner the purchaser in the coui-se of 

th.e^of 111 ■** goods ° ther than 

any agreement to purchase or sell goods or to tender for the sale or 

bet^-eerf ourchSrsT “ ^ Up °" 

a ioLn 8 r (,n I) ent to ^ant or allow concessions or benefits, including al- 

rf d e£n gs r ’ ° r ta C ° nneCti0n ^ or * 

*? y r a /!!f m f nt *° sel1 ? oods on condition that the prices to be charged 
unif t by , purchaser sh all be the prices stipulated by the seller 
charged^ * ° 6ar y Stated that prices ,0wer tha n those prices may be 


(d 


(e) 


(f) 


(g) any agreement to limit, restrict or withhold the output or supply of 
any goods or allocate any area or market for the disposal of the goods; 
any agreement not to employ or restrict the employment of any method, 
machinery or process in the manufacture of goods; 

0) any agreement for the exclusion from any trade association of any per¬ 
son carrying on or intending to carry on. in good faith the trade in 
relation to which the trade association is formed; 

(i' any agreement to sell goods at such prices as would have the effect of 
eliminating competition or a competitor; 

(kl any agreement not hereinbefore referred to in this section which the 
Central Government may, by notification in the Official Gazette specify 
for the time being as being one relating to a restrictive trade practice 
within the meaning of this sub-section pursuant to any recommenda¬ 
tion made by the Commission in this behalf; 


Section 33 — Note 1 (contd.) 
the wholesale dealer and the sub-dealer are 
free to charge lower than those prices. 1976 
TaxLR 1241 (MRTPC) 1976 TaxLR 1314 : 
46 ComCas 607 (MRTPC) •» 1976 TaxLR 
1318 : 46 CovnCas 605 (MRTPC) •• 1976 Tax 
I R 1852 : 47 ComCas 543 (MRTPC) •• 1976 
TaxLR 1310 : 47 ComCas 234 (MRTPC). 

2 . Cases where agreement held to be restric¬ 
tive trade practice. 

(1) Restrictions on manufacturer in the 
use of moulds for footwear — Held restric¬ 
tive practice. 1976 TaxLR 1274(1230) : 46 
ComCas 441 (MRTPC). 

(2) Restrictive trade practice — Agreement 
restraining stockists dealing in goods similar 
to those of seller — Held restrictive. 1976 
TaxLR 1308 : 47 ComCas 287 (MRTPC). 

(3) Agreement among sellers fixing price 

— Held restrictive. 1976 TaxLR 1306 : 46 
ComCas 160 (MRTPC). 

(4) Differential discounts and commissions 

— Based on Quantum of sale — Is restric¬ 
tive trade policy. 1976 TaxLR 1310 : 47 Com 
Cas 234 (MRTPC). 

(5) An agreement between the producer 
and the dealer provided that "during the 
period mentioned above you contract to buy 


from us in wholesale...pairs of 

BSC footwear of different varieties of the 
total gross value of Rs.at our listed 


wholesale prices to be delivered to you ex 
our depot at. 99 

It was held that the agreement amounted 
to restrictive trade practice of full-line forc¬ 
ing 1976 TaxLR 1274(1278) : 46 ComCas 441 
(MRTPC). 


(0) Full time forcing — Fact that producer 
took back unsold stock does not take away 
restrictive nature of practice. 1976 TaxLR 
1852 : 47 ComCas 543 (MRTPC). 

(7) Restriction on selling competitive 
brands — Amounts to restrictive trade prac¬ 
tice. 1976 TaxLR 2094 : 47 ComCas 472 
(MRTPC). 

(8) Agreement between re-distribution 
stockist and a manufacturer — Held, clauses 
thereof amounted to restrictive trade prac¬ 
tice A 1977 SC 1286 : 1977 TaxLR 2012. 

(9) A differential or discriminatory incen¬ 
tive discount based on quantities would re¬ 
duce the opportunities of smaller wholesale 
dealers in being able to compete with the 
bigger ones and this "may have*’ the effect 
of preventing or at any rate distorting and 
reducing competition between them. This 
practice amounts to granting a concession, 
benefit, allowance, discount or rebate in 
connection with or by reason of dealings 
within the meaning of S. 33 (1) (e). 1975 
TaxLR 1989(1992) : 46 ComCas 431 (MRTPC). 

(10) Under an agreement between certain 
producers of nylon yam and certain weavers, 
the sale of 75% of the yam was limited to 
"actual users" as defined in the agreement, 
who had a direct off-take from the producers 
in the specified year and were included In 
the master lists of the producers. Held this 
practice excluded from the business of weav¬ 
ing and crimping, persons intending to carry 
on in good faith these businesses. This falls 
under S. 33 (1) (i) and inasmuch as the prac¬ 
tice will have the effect of preventing, dis¬ 
torting or restricting competition, it satisfies 
the definition of restrictive trade practice in 
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(1) any agreement to enforce the carrying out of any such agreement as is 
referred to in this sub-section. 

(2) The provisions of this section shall apply, so far as may be, in retar. 
tion to agreements making provision for services as they apply in relation to 
agreements connected with the production, supply, distribution or control of 
goods. 

(3) No agreement falling within this section shall be subject to registra¬ 
tion in accordance with the provisions of this Chapter if it is expressly auth¬ 
orised by or under any law for the time being in force or has the approval 
of the Central Government or if the Government is a party to such agree¬ 
ment. 

OBJECTS AND REASONS 

Clause 33 (Original Clause 32).— Amend- sions concerning registration of agreements: 
merits have been made in the clause with —J. C. R. 
a view to checking evasion from the provi- 


Section 33 — Note 2 (oontd.) » 

S. 2 (o). 1975 TaxLR 2151(2158) : 46 Com 
Cas 357 (MRTPC). 

(11) Restrictive trade practice — Agreement 
between manufacturer and buyer that the 
former shall sell his goods to the latter and 
shall sell surplus goods to persons, and at 
price, approved by the latter — Held restric¬ 
tive trade practice. 1976 TaxLR 1274(1278) : 
46 CcunCas 674 (MRTPC). 

(12) Agreement to sell entire production to 
one dealer and reserving only petty direct 
sales by producer falls under S. 33 (1) (a). 
1976 TaxLR 1280 (MRTPC) 

8. Cam where agreement held to be net 
restrictive trade practice. 


(lj Agreement terminating dealing as 
stockist at the option of manufacturer — 
Held not restrictive trade pragtjf^ 1876 Tax 
LR 1308 : 47 ComCas 287 (MRTPC). 


(2) Restrictive trade practice — Agreement 
between textile mills and their stockists — 
Mere allocation of area or market for sale 
or textiles by stockists did not result in ter- 
PriOTial allocation — Stockists could sell to 
customer from any part of the co untry — 
Tbu-s the agreement by such allocation did 
not incorporate any restrictive trade prac¬ 
tice. 1976 TaxLR 1730 (MRTPC). 

(3) Exclusion from trade association — 
Articles of Association harriqg enrolment of 
xxxnbeis within twenty miles of the place 
of legislation of the existing members — 

neither restrictive nor public interest 

is*: imS T oSffi 


<4) Restriction on dealer to sell only Iron 
a particular selling point — Not a restnetiv* 
1076 TaxLR 2094 : 47 ComCas 47J 

45) Application by Registrar — Agreement 
between certain textile mills and their 
— Some of the trade practices 
taoogh covered by S. 33 Cl), not restrictive 
gMe practices within S. 2 (o) — Even then 
"fcpstrar’s application is maintainable, wher 
^rrangement between them as per agree¬ 
ment was exclusive arrangement which was 

2?° i5 ac *?i a rcs * ric ** v * irade rover 

33 (1) (a). W76 TaxLR 173C 


(8) The agreement between a manufacturer 
and the stockists ran as follows: 

"You are requested to lift a minimum 

quantity of. bags cattle/poultry feed 

per memth from. It should be your 

endeavour to increase this minimum month¬ 
ly off-take at a reasonable rate every month, 
thereafter”. 

Held that the said agreement does not ap¬ 
pear to constitute a restrictive trade practice. 
But the words thereof are capable of leading 
to a restrictive trade practice. It was, how¬ 
ever. agreed that at the end of tne said 
Clause the following will be added, namely, 
"You will be at liberty to place ordeis” on 
the company for such Quantities of such feed 
as you may require. 1976 TaxLR 1308 : 47 
ComCas 287 (MRTPC). 


4. Miscellaneous. 

(1) Agreement not to offer to supply goods 
in response to an invitation to tender with¬ 
out prior discussion about prices of goods to 
be supplied is an agreement falling within 
Section 6 (1) (a) and is registrable under the 
Restrictive Trade Practices Act. 1956. (1971) 
1 AlIER 347. 

(2) A clause in an agreement between the 
manufacturer and dealer of furniture pro¬ 
vided that in the initial order the dealer 
wodW place an order for at least one wagon¬ 
load of assorted furniture. It was not stated 
who was to choose the assortment It was 
held to at toe clause was likely to be mis¬ 
used tor the purpose of requiring the pur¬ 
chaser as a condition of such purchase to 
purchase other goods or to indulge in what 
js known as full-line-forcing. The word "as- 

wa ?*. < ^ eBed *° ** <*w>PPed- 1*76 Tax 
LR 1310 : 47 ComCas 234 (MRTPC) 

O) In the instant case the publisher of a 
newspaper took out ftve editions of the 

SSSL^S dlfi 5 rent t cit tas . He charged 
coitwmedeharges for all editions even where 
we advertisers wanted publication in one 
^ respondent on notice to 
in *P»arance before the 
commissKm which passed an ex parte order 

SJk-SRi 11 t? prescri he separate rates for 

I iJ^ as a,s0 ordered that the 
combined advertisement rates for any two, 

editions shall not be leas than 
the aggregate of the separate rates 

tar ******* combined rales 

ecfati ops shall not be less than 
*5% of the aggregate of the separate rates 
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Section 33 — Note 4 (contd.) 
for all the aforesaid editions. 1976 TaxLR 
1945 (MRTPC). 

(4) Allocation of territory, area or market 
to distributors or dealers discontinued — 
Dealers also allowed to sell at price below 
the maximum price stipulated. 1977 ComNR 
(MRTPC) D 92. 

(5) In the instant case, the clause in an 
agreement between the manufacturer and 
the distributors which laid down that "distri¬ 
butors shall sell the goods of the Company 
at recommended retail prices from time to 
time", was ordered to be deleted and in its 
place the following sentence was inserted:— 

'The distributors shall sell the goods of the 
Company at prices not exceeding the recom¬ 
mended retail prices from time to time and 
tin* distributors shall be at liberty to charge 
prices lower than those recommended by the 
Company.'* 1976 TaxLR 1314 : 46 ComCas 
607 (MRTPC). 

(6) Allocation of areas to distributors and 
sub-distributors held void — Discounts, re¬ 
bates, concessions also ordered to be given 
at uniform rate. 1977 ComNR (MRTPC) D 
96. 

(7) Agreement between Film distributors 
and Exhibitors — Prohibition of screening of 
fi’ms in certain theatres held void. 1977 Com 
NR (MRTPC) D 112. 

(8) Agreement containing certain clauses 
restricting persons from whom goods were 
bought agreeing to sell goods only at prices 
and term* and conditions agreed upon be¬ 
tween Sellers, resale price maintenance, allo¬ 
cation of area to have effect of eliminating 
competition — Imposition of unjustified costs 
and restrictions on consumers — Deletion of 
those clatispc from agreement ordered. 1977 
Com NR (MRTPC) D 129. 

fSeo also 1977 ComNR (MRTPC) D 133-1 

(9) Tenders invited by Government — Al¬ 
leged restrictive practice in filing tenders — 
No! barred because Government was party. 
1984 TaxLR 2010(2012, 2013) : (1M3) 3 Comp 
LJ 341 (MRTPC). 

(10) Appointment as distributor — Agree¬ 
ment containing certain clauses restricting 
channels of distribution: restricting persons 
to whom the goods are to be sold and levy¬ 
ing of identical handling charges on all pro¬ 
ducts — Imposition of unjustified costs ana 
restrictions on consumers — Deletion ot 
these clauses from the agreement ordered. 
1977 ComNR (MRTPC) D 126. 

(11) Monopolies and Restrictive 
Practices Act (1969). S. 33 (1) - AUoeahM 
of specified territory to distributor and thus 
restricting persons or classes of person to 
whom goods are to be sold — Clause held 
void and ordered to be deleted. 1977 ComNR 
(MRTPC) D 94. 

(12) Appointment of distributor — Agree¬ 
ment containing certain clauses restricting 
channels of distribution: restricting persons 
to whom goods are to be sold, from whom 
to be brought, exclusive dealing and resale 
price maintenance — Imposition of unjusti¬ 


fied costs and restrictions on consumers - 
Deletion of these clauses from the agree¬ 
ment ordered. 1977 ComNR (MRTPC) D 83 

bile? Ma ^ tUr VL ® atterie s for automo- 

manufacturer 

and distributors — Certain clauses imposing 
restrictions, resale price mainte- 

un Justified were ordered to 
be deleted. 1977 Com NR (MRTPC) D 85 

(14) The trade practice of resale price 
maintenance does not exist where the pro- 

states on the price lists 
that the wholesalers and retailers are free 
to charge prices lower than those specified 
therein and embosses on the goods the words 

and figures: "price not to exceed Rs." 

^ead of stating only the price. 1976 Tax 
LR 1274 (1278) : 46 ComCas 674 (MRTPC) 

(15) A clause in an agreement between the 
producer and a redistribution stockist as fol¬ 
lows: ' In order to ensure equitable and rea¬ 
sonable distribution of stocks at fair prices, 
the Redistribution Stockist shall not re¬ 
book or in any way convey transport or de- 
spatch parts of stocks of the products receiv¬ 
ed by him outside the aforesaid town ex¬ 
cept when he is so expressly directed in writ¬ 
ing by the Company". 

Held that the fact that there was an allo¬ 
cation of a particular area for the disposal 
•f goods and written permission was requir¬ 
ed for moving the goods out of the area 
clearly indicates an allocation of area. 1976 
TaxLR 1852:47 ComCas 543 (MRTPC). 

(16) Agreement expressly authorised by law 

— Meaning of — Agreement of sole selling 
agency is not one expressly authorised by the 
Companies Act (1956) or Contract Act (1872). 
1976 TaxLR 1280 (MRTPC). 

(17) Statement about freedom to charge 
lower prices — Interpretation of — An 
agreement between a producer and a dealer 
that the sale price of the dealer shall not ex¬ 
ceed 11% of his purchase price clearly indi¬ 
cates that lower prices can be charged and 
hence the agreement is not hit by S. 33(l)(f). 
1976 TaxLR 1280 (MRTPC). 

(18) An agreement between the producer 

and dealer which provides for compensation 
for damage to the goods or breakage, and 
for incentive discounts to increase the sale 
of any special item of production is not hit 
by Section 33 (1) (e). • 1976 . TaxLR 1280 

(MRTPC). 

(19) An agreement between a producer and 
a dealer which provides that during the sub¬ 
sistence of the agreement the dealer shall 
not normally deal in or be concerned with 
the disposal of competing products manufac¬ 
tured by other manufacturers as long the 
producer is able to meet the dealer’s require¬ 
ments. is hit by Section 33 (1) (c). 1976 Tax 
LR 1280 (MRTPC). 

(20) Agreement restricting output — Agree¬ 
ment under which buyer has voice in manu¬ 
facturing programme falls under S. 33 (1) (gh 
1976 TaxLR 1280 (MRTPC). 

(21) Association of dealers in diesel—Com- 
pulsorv levy of "Service charges’ on buyer* 
at High speed diesel - Appropriate order 
under S 37 was passed for dtscontiinuance 
of levy of "Service Charges". 1977 Com NR 

(22) Agreement approved under the^oa 

- Not outside the purview of W 

TaxLR 2151 : 46 ComCas 357 (MRTrw. 
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34. Registrar of restrictive trade agreements.— (1) For maintaining a re¬ 
gister of agreements subject to registration under this Act and for perform¬ 
ing the other functions imposed on him by this Act. there shall be appoint¬ 
ed by the Central Government an officer to be known as the Registrar of 
Restrictive Trade Agreements. 

(2) The Central Government may appoint as many persons as it think* fit 
to bo Additional. Joint. Deputy or Ass’stant Registrars for the purpose of as¬ 
sisting Ihe Registrar in the performance of his functions under this Act 

35. Registration of agreements.— (11 The Central Government shall, by 
notification in the Official Gazette, specify a day 3 (hereinafter referred to as 
the appointed day) on and from which every agreement falling within sec¬ 
tion 33 shall become registrable under this Act: 

Provided that different days may be appointed for different categories of 
agreements. 

(2) Within sixty days from the appointed day, in the case of an agree¬ 
ment existing on that day. and in the case of an agreement made after the 
appointed day, within sixty days from the making thereof, there shall be fur- 
n^hod to the Registrar in respect of every agreement falling within Sec. 33. 
the following particulars, namely:— 

(a) the names of the persons who are parties to the agreement: and 

(b) the whole of the terms of the agreement. 

(3) If at any time after the agreement has been registered under this 
section, the agreement is varied (whether in respect of the parties or in re¬ 
spect of the terms thereof) or determined otherwise than by efflux of time, 
particulars of the variation or determination shall be furnished to the Regis¬ 
trar within one month after the date of the variation or determination. 

(4) The particulars to be furnished under this section in respect of an 
agreement shall be furnished— 

(a) in so far as the agreement or any variation or determination of the 
agreement is made by an instrument in writing, by the production of 
the original or a true copy of that agreement: and 

(b) in so far as the agreement or any variation or determination of the 
agreement is not so made, by the production of a memorandum in 
writing signed by the person by whom the particulars are furnished. 


Section 33 — Note 4 (contd.) 

<23>An inquiry into a trade agreement bv 
the Commission under S. 37 is competent 
even if the agreement has the approval of 
Central Govt, such approval has nothing *o 
do with S. 37. it has reference only to Sec¬ 
tion 33 (3) relating to registrability of the 
agreement. (1978) 46 Com Cas 419(420) (DB) 
(Delhi). 

.. (2 ^ Approval of Central Govt. — Held on 

jne facts and circumstances of the case that 

the approval of the Central Govt, under Sec- 

li 0 ”, . 33 J° the agreement in question 

ftMfin S?Lv be ' n £ rre * 1975 TaxLR 2151 
(2160. 2162) : 46 Com Cas 357 (MRTFC). 

m* 2 , 5 * Recommendation to its members by 

As ^?. c , ation t0 use standard and uni- 

S^°" dlti0ns , of sal , e - Fact tha * such 
conditions are fair and reasonable is not by 

tKiit™K C flc and . substantial benefit, es- 
Hl, w ^ re members of the association are 

deferent & e * otiat,n * Particular terms 
fr °m those recommended by the 

association (1959) 1 WLR 442 (English case) 

“A” In the citations < 

: {Vol. 25J. 4 A. M.'54 


Section 35 

f 

(1) Registration of agreement under S. 35 
is compulsory. 1975 TaxLR 2086(2097) • 48 
' Com Cas 470 (MRTPC). (Reversed on an¬ 
other point in A 1977 SC 973.) 

< 2) Fn ? ul .ry under S. 37 - Commissioner 
eannot decide whether agreement required 
-gstmtion. 1975 (2) CalLJ 401(407) : 45 Cora 

(3) Registration of agreement — Effect of 
il„£ esoo *u d ! nt was not Precluded from con- 

s™ 2 a 2?rSrpA no ' rK,ricuve - 

0 n P? Proof — Agreement constitu- 
&/ eS «V 1ctlVe K practices by association - 
f"?“ al members — Member alleging his 

hi? in such Practice has to prove 

h^non-indvUgence. 1976 TaxLR 1316(1317) 

(5) Appointment of distributor — 

ment containing certain clauses restricting 

wh££ el ! dlstrlbutlon - restricting persons!* 
whom goods are to be sold, from whom to 

- be brought - exclusive dealing and resale 

stands for AIR "- 
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(5) The particulars to be furnished under this section shall be furnished 
by or on behalf of any person who is a party to the agreement, or as the 
case may be. was a party thereto immediately before its determination and 
where the particulars are duly furn’shed by or on behalf of any such person 
the provisions of this section shall be deemed to be complied with on the 
part of all such persons. 

Explanation 1.—Where any agreement subject to registration under this 
section relates to the production, supplv. distribution or control of qoods or 
the performance of any services in India and any party to the agreement 
carries on business in India, the agreement shall be deemed to be an agree¬ 
ment within the meaning of this section, notwithstanding that any other 

party to *he agreement does not carry on business in India. 

Explanation II.— Where an agreement is made by a trade association, the 
agreement for the purposes of this section shall be deemed to be made by all 
persons who are members of the association or represented thereon as if each 
such person were a party to *he agreement. 

Explanation III.— Where specific recommendations, whether express or 
implied, are made by or on behalf of a trade association to its members, or 

to any cla«s of its members, as to the action to be taken or not to be taken 

by them in relation to any matter affecting the trade conditions of those 
members, this section shall applv in relation to the agreement for the con¬ 
stitution of the association notwithstanding any provisions to the contrary 
therein as if it contained a term by which each such member and any person 
represented on the association by any such member agreed with the associa¬ 
tion to comply with those recommendations and any subsequent recommenda¬ 
tion 1 - affecting those recommendations. 

ref Restrictive Trade Practices Act. 1956 (4 * 5. KHz. 2. C. 68). Ss. 9 to II; 
Restrictive Trade Prac‘ices Act. 1968 <1963. C. 661 . Ss. 7. 8.] 

(a) 1-12-1970 has been specified as the date from which every agreement falling 
within clauses (al to (j) and (!) of S. 33 (P. become regi«trablc under this 
Act.—See S O 3648. Gazette of India. 1970. Pt. IT. S. 3 fii), Extra., p. 1791. 
For exclusion from the provisions of this Chapter, see Section 35 (3) infra. 


36. Keeping the register.—(1) For the purposes of this Act, the Regis¬ 
trar shall keep a register in the prescribed form and shall enter therein the 
prescribed particulars as regards agreements subject to registration. 

(2) The Registrar shall provide for the maintenance of a special section 
of the register for the entry or filing in that section of such particulars as 
the Commission may direct, being— 

(a) particulars containing information, the publication of which would, in 
the opinion of the Commission, be contrary to the public interest; 

(b> particulars containing information as to any matter, being information 
the publication of which, in the opinion of the commission, would sub¬ 
stantially damage the legitimate business interests of any person. 

(3) Any party to an agreement required to be registered under section 35 
may apply to the Registrar— 

(i) for the agreement or anv part of the agreement to be excluded from 
the provisions of this Chapter relating to the registration on the ground 
that the agreement or part thereof has no substantial economic signifi- 

cance. or 


(ii) for inclusion of any provision of the agreement in the special .^dion, 
and the Registrar shall dispose of (he matter in conformity with. any 
general or special directions issued by the Commission in this behalt. 


Section 35 (oonfd.) 

price maintenance 
fled costs 


— Imposition of nnjusti- 
and restrictions on consumers 


Deletion of these clauses: fromi the agree¬ 
ment ordered. 1977 Com )NR ««RTPC| ° 83 
(85) ** 1977 ComNP (MBTPC) D 126029). 
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CHAPTER VI 


CONTROL OF CERTAIN RESTRICTIVE TRADE PRACTICES 

37. Investigation into restrictive trade practices by Commission.— (1) 
The Commission may inquire into anv restrictive trade practice, whether the 
agreement, if any, relating thereto has been registered under section 35 or 
not, which may come before it for inquiry and. if after such inquirv it is of 
opinion that the practice is prejudicial to the public interest, the'Commission 
may, by order, direct that— 

(a) the practice shall be discontinued or shall not be repeated; 

(b) the agreement relating thereto shall be vo'id in respect of such restric¬ 
tive trade practice or shall stand modified in respect thereof in such 
manner as may be specified in the order. 

(2) The Commission may, instead of making any order under this section 
permit the party to any restrictive trade practice, if he so apnlies to take 
such steps within the time specified in this behalf by the Commission as 
may be necessary to ensure that the trade practice is no longer preiudicial 
to the public interest, and, in any such case, if the Commission is satisfied 
that the necessary steps have been taken within the time specified, it may 
decide not to make any order under this section in respect of that trade prac- 


(3) No order shall be made under sub-section (1) in respect of— 

(a) any agreement between buyers relating to goods which are bought by 

the buyers for consumption and not for ultimate re-sale whether in 

the same or different form, type or specie or as constituent of some 
other goods; 

(b) a trade practice which is expressly authorised by any law for the time 
being in force. 

during ^° twithstandin g anything contained in this Act. if the Commission. 

£o unrlp^r °- an , ,n , q V iry under sub-section 0). finds that a monono- 

piSig such 0^5 15 ,n re?trictive trade practices, it may. after 

the reftrictL Sad r Sub ' se ? lon (1) or sub-section (2) with respect to 
111* i P ractices 38 * may consider necessary, submit the case 

mononnl i t fu \ dmRS th . ereon to the Central Government with regard to any 
Sider^on ” ^ 3Cti ° n * S that Gover "ment may take 


SECTION 37 — SYNOPSIS 

1. Scope. 

* Inquiry under — Nature of. 

rower and Jurisdiction of Commission. 

•* Sub-sec. (4) — Exercise of power under, 

5. Procedure. 

& Miscellaneous. 

1. Scope. 

Ag enquiry into a trade agreement 
under S. 37 will be competent even if the 
agreement has the approval of the Central 
government Such approval has nothing to 
2? 37. it has reference only to Sec- 

ra> relating to the registrability of the 
(W76) 46 ComCas 419 (420) (DB' 
** 1975 TaxLR 2151 (2103) : 46 Com 
Cas 357 (MRTPC). 

IJe© also 1976 TaxLR 1579(1581) (MRTPC). 
trroceedlngB under S. 37 — Central Govern- 
Rav ® approval to impugned agreement 
Un ^?».f ectlon 294AA - Companies Act 1956 
--Nether a necessary nor proper parly to 
vrvceeoingB.) I 

P 61 ™ 115 inquiry Into any 
WWM 08 whether or not agreement is regis- 


LR^Oflfi un ,l e " Sec, i on 33 HI- 1975 Tax 
LH 2086(2092) : 46 ComCas 470 (MRTPC) 

(Reversed on another point in A 1977 SC 

Application by Registrar seeking en- 

qui p'_ in ^Pect of restrictive trade practice 

and A ?hpf^ ne * nt J? e . tween certain texUle mills 
ana their stockists — Some of the trad* 

not C reltrirtiv UKl J c H overed hy Section 33 ( 1 ), 
Son 1 ^!^ ctiv ® trad e ^Practices within Sec¬ 
tion <« 111611 Registrar’s applica- 

between^'em n 8b e ' When the arran Rement 
utiween them as per agreement was exelti- 

strirtfJI a E- 8 rf ment ?[ I hlch was lp so facto a re¬ 
strictive trade practice covered by S. 33(l)(a) 

®nd (c). 1976 TaxLR 1730(1734) (MRTPC). 

OnmL^ beme su bmitted for approval by the 
Conunl^Km - Commodity in short supply 

for whf^nJK”* I1 ,? ,t A tlon on dnantitiM 
Hmitnf/rm wl ? ers , could be booked — Such 
*^2* in lhe interest of fair di*- 
tnbution could not be challenged ar 

ComCas 652(658) (MRTPC) (I975) 45 

(5) Termination of agreement after armii 

ss&,~ 
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Section 37 — Note 1 (contd.) 

Inquiry can be held. 1976 TaxLR 1581(1586. 
1588) : 48 Com Cas 813 (MRTPC). 

(6) There is an essential difference be¬ 
tween the English Restrictive Trade Practices 
Act and the Indian Monopolies and R. T. P. 
Act. Under the English Act once the court 
comes to the conclusion that a particular re¬ 
striction is contrary to public interest the 
agreement automatically becomes void in re¬ 
spect of those restrictions. Under the Indian 
Act if the Commission is of the opinion that 
the practice is prejudicial to the public in¬ 
terest it has by order to declare the agree¬ 
ment to be void. Thus, under the English 
Act a restrictive trade practice found con¬ 
trary to public interest is void ab initio but 
under the Indian Act it has to be declared 
void. So in India an agreement containing 
a restrictive trade practice wou’d not be un¬ 
lawful till the Commission issues a direction 
that it is void A 1974 Delhi 207(212. 214) : 
(1975) 45 Com Cas 374. 

(7) There are two conditions precedent 
which must be satisfied before a cea*e and 
de* ; *t order can be made by the Commission 
in regard to any trade practice complained 
of before it. One is that the Commission 
must find that the trade practice complain¬ 
ed of is a restrictive trade practice and th^ 
other is that where such finding is reached, 
the Commission must further be satisfied 
that none of the gateways nleaded in an*w«T 
to the complaint exists. A 1979 SC 798(823): 
1979 TaxLR 2(Hit : 49 Com Cas 419. 

(8) Enquiry against Truck Owner*’ Union 

— Application under S 37 (2! denying alle¬ 
gations and questioning jurisdiction of Com¬ 
mission — Held Truck Owners' Union was 
'trade association’ within the meaning of Sec¬ 
tion 2 (t) and Commi**ion had jurisdiction 
to hold enquiry for restrictive trade practices 
of *uch Union. (1983) 1 ComnLJ 293(295) 
(MRTPC). 

(9) Inquiry into restrictive trade practices 

— Ss. 17 and 18 are nnnbrable — These sec¬ 
tions anplv to all proceedings before the 
Commission and nrp not confined to inquiry 
into restrictive trad* practices. (1979) 49 
Com Cas 836(8491 (MFTPC). 


(10) Order under S 37 under assumption 

of restrictive trade practice — Question nr 
passing an order is ouest ; on of discretion 
Violations punishable under Section al al¬ 
leged _ Such order held nnuistified. 1^78 

TaxLR 1798(1801.1803) (MRTPC). 

(11) Before exercising any discretion under 
sub-section (2) of Section 37. the Commis¬ 
sion must come to the conclusion that t^e 
applicant is a nartv to anv restrictive tra£e 
practices or the applicant admits beforethe 
commission that he has mdulced in restric¬ 
tive trade practices. The Commission can¬ 
not exercise its discretion under S 37 f2> un¬ 
less it is found that the aonhrant is a narty 
to the restrictive trade ^actices- I 975 W 
CalLJ 401 : 45 Com Cas 6071702 7031. 


2. Inquiry under — Nature of. 


(1) An enquiry under S 37 (11 is a compo¬ 
te inquiry involving two .^nects ™in™ Vs 
er the trade practice alleged against is 
-•trictive in character and secondly whe- 

>er it to prejudicial to public interest. Both 



the aspects of the inquiry are parts of an 
integrated whole and the dispute cannot be 
settled satisfactorily without both the aspects 
being attracted to. (1979) 49 Com Cas 30(48) 
(MRTPC). 

(2) What the Commission is required to 
find u Is. 37 (1) is whether the practice exists 
and not whether the agreement exists The 
Commission has also to find whether the prac¬ 
tice is prejudicial to the public interest. If 
the*e two findings are in the affirmative, 
what the Commission must do is to order 
that the practice shall be discontinued and. 
if it finds that the practice has since been 
discontinued, it may still order that it shall 
not be repeated. Therefore, the expiry of the 
agreement by efflux of time does not put an 
end to the*e proceedings. (1975) 45 Com Cas 
660(*fi3J /MRTPC). 

(2A) Tenders invited by Government — Al¬ 
leged restrictive trade practice in filing ten¬ 
ders — Inquiry into — Not barred because 
Government was party 1984 TaxLR 2010(2012, 
2013): (1983) 3 CompLJ 341 (MRTPC). 

(3) An order can be passed by the Com¬ 
mission under S. 37 (1) without full scale 
enquiry. An order under this provision can 
be passed on the assumption that conditions 
for passing such an order exist without nre 
iudire to the contentions of the parties that 
the trade practices resorted to were restric¬ 
tive or not. 1977 TaxLR 2159(2168) (MRTPC). 

(4) Enquiry under S. 37 (1) is not a con¬ 
dition precedent before an application under 
S. 37 (2) can be entertained. In the making 
of an application under S. 37 (2) is an as¬ 
sumption that there is a restrictive trade 
practice in existence which is prejudicial to 
public interest It is only on the basis of 
this assumption that an application can be 
made under Section 37(2) and instead of 
making an order under Section 37 (1) the 
Commission can approve a scheme which 
would eliminate the restrictive trade prac¬ 
tices or to make the trade practice no lon¬ 
ger prejudicial to the public interest. (1975) 
45 Com fac 6.52(6571 (MRTPC). 

(5) Enmrry into restrictive trade practice 
— Sources of information — Need not be 
derived from independent enquiry. (1975) *15 
CofnCas 646(6501 (MRTPC!. 

(61 In an enquiry under Section 37. the 
Commission ha* got no jurisdiction to decide 
whether an agreement reauires registration 
unHpr S 35 read with Section 33 of the Act. 
(19751 (2) CalLJ 401(407) : 45 Com Cas 697 


704) 

(7) It cannot be said that Sections 10 and 
7 contemplate two separate enquiries and 
t is only after an enquiry under Section 10 
^ complete that a second inquiry under Sec- 
ion 37 can commence. 1975 Tax LR 2151 
2159' : 46 Com Cas 357 (MRTPC). 

3 Power and Jurisdiction of Commission. 

(1) The powers under S. 37 are not confln- 
d to preliminary enquiry by the Director or 
nvestigation. Even without any enquiry 
ipon 'its own knowledge or information 
he commission is competent to direct an en 
nrrv under S. 37 of the Act So the words 
•come before it” do not necessarily mean 
hat it would come before the Commission 
>nly after an independent .enquiry. in- 
Commission is competent to institute an en- 
Miirv u-der S. 37 (1) read with S 10(a) Ov) 
iven without any relator or without any 
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Seclion 37 — Note 3 (contd.) 

preliminory enauiry. 1975 TaxLR 2177(2185): 

(1975) 2 CalLJ 274 

(2) Power of Commission to enquire into 
restrictive trade practice — Discontinuance 
of practice either before or pending enquiry 
due to determination of agreement by ex¬ 
piry of period fixed — Commission has still 
jurisdiction .to continue enquiry and can di¬ 
rect parties not to repeat it. 1978 A11LJ 875 
(884, 885) : 47 Com Cas 323 (DB). (1977 Tax 
LR (NOC) 2 (All). Reversed.) 

[But see 1978 TaxLR 2322(2327) (MRTPC.l 

(3) Inquiry under S. 37 — Discontinuance 
of — When not proper — Restrictive trade 
practice not based on agreement and alleged 
to be stopped — Inquiry should not be dis¬ 
continued. 1978 TaxLR 2328(2329) : 50 Com 
Cas 110 (MRTPC). 

(4) Commission can modify any agreement 
restrictive of trade practice in such a way 
as to ensure sufficient safeguards against 
any prejudice to public interests. 1980 Tax 
LR 2038(20381 (MRTPC) " (1982) 1 CompLJ 
304(305> (MRTPC) (1982) 1 ComoLJ 301 
(302) (MRTPC). 

(5) Agreement restricting manufacture of 
certain goods for only the party to agree¬ 
ment — Agreement modified. 1976 TaxLR 
1714(1715) (MRTPC). 

(6) Enauiry under S. 10 (a) (iii) relating to 
agreement entered into between the com¬ 
pany and its stockists on the ground that 
some of the terms and conditions of agree¬ 
ment were objectionable — Company agree- 

i° modify agreement — Enquiry closed. 
(1983) 1 CompLJ 298(299) (MRTPC) •• (1983) 
2 CompLJ 275(277) (MRTPC) •* (1983) 1 

CompLJ 302(303) (MRTPC). 

(7) ^ D P' ica .V on by Registrar under Sec- 

S 0 ?- 1 ® f 111 ) and notice of enquiry under 

37 (1) based thereon — Power of com¬ 
mission to allow amendment of application 

nth — Any amendment seeking any 

oiner additions or refinements to the appli- 

JS* 108 of enf * uir y would not be 
(MRTPC) * 49 C ° m CaS 797 (815) 

eiin’i ADP'ication for amendment of the ori- 
o .'iri ?. p P |icat ' 0I l by the Registrar for en¬ 
tice rp^",,^!. 37 of ,ho Act - Held 'f jus 
. d . the amendment to be allowed 

del® d ": ected on ‘be ground of 

S v? ic .** eld furt ber that the enquiry under 
been 'VJ& u h ! ® racU «« s which might have 

by ,he agreement and not 

CnmT. , aeree ment itself. (1976) 46 

t ' 0 ™Cas 149(151) (MRTPC). 

doenJ^,* u, h t issue of notice - the oulv 
Which wo J u,d be before the Com- 

undelVV ?™ eedin * ending before it 
ffijS *; ‘be Act would be the com- 

reference or the information 

dSmentc * S 10 ,a) ’ Each of these 

Could hi amended after notice to 

heard J!2 d a lt er the res P°ndents are 
the co^??. ^ fore the not ' ce of the filing of 
° r reD ° rt or the inf °rmation is 
respondents. The complaint 

amended b thus ca P ab,e of being 

K of d thp J he l C ? mm ‘ sslon °n the applica- 
(2M)'. .‘b® cor nnl a, nant. A 1975 Delhi 204 
. 46 Com Cas 297 (DB). 

tbi 1 ?} n ° restriction in law on 

the power of the Commission to amend the 


seneme aumg me penaency 01 an ar.otdi 
before Supreme Court when there is no stay 
order. 1975 TaxLR 2034(2042. 2043) (MRTPC). 

(11) Order passed by Commission under 
S. 37 — Order not plainly erroneous in law 
— Vital features not ignored — Application 
for review of order on same material which 
was before Commission while passing im¬ 
pugned order — Held, order could not be re¬ 
viewed. (1983) 1 ComLJ 246(249) iMRTPC). 

(12) Notice of enquiry under S. 37 (1) to 
undertaking relating to restrictive trade prac¬ 
tices indulged in by it — Confidential re¬ 
port of Director of Investigation does not be¬ 
come part of record — But Commission can 
bring it on record — Unless it is brought on 
record Commission commits no illegality in 
not furnishing copy of report to undertaking. 
(1979) 49 Com Cas 686(727. 728. 744 ) (Born) 

A producer is free tc choose his own 
distribution channels it is not the function 
oi tne Commission to substitute its own 
judgment or wisdom in the place of the 

oot<t?nn * «? r h W ' Sd ? m ° f a producer on the 
question of how to carry op the business. 

(a n P aW^'f 10n C f nn ? t . help the applicant 
(a Dealers Association) to get distributorship 

of the products of the producer ( 1975 ) 45 
Com Cas 652(656) (MRTPC). ' 1 45 

S could Pass an order under 

condition! ^ 1 on the assumption that 
(as Passing such an order exist 

out nreiurilf £ i e K^PPPdents) and with- 
c prejudice to the contentions of th* re 

wmin^to 0 submitl he res P° nd ents were 

NR^S 1 T77 0rd Com 9 St ^ 

(MRTPO^M 977 c mb ComNR 129(132) 
.. ,077 ^ r' *® 77 a NR 112(112) (MRTPC 1. 

K 1 ■■ 197, SmNRsf.S 

« 9M) 3 Com P LJ 351 (MRTPC). 

crei5n? r ?K tice ? f flxin *- maintaining and in- 

H ™ £ass 

lr order 19715 T “ 

did 1 n« n TO l , to H E* h ,h “' Rondel,! 

>9,7 c„m mr mmTmn^r " s " 37 

fCommfsslon 1 M 7 u,d°mke SJfffi, <“■*« 

Respondent from the restrninin « «>e 

trade practices V| ^ COnt,nuanCe ‘he 

-?SH« *>™ffi ™- 

KSJfsrS SSSAS 

•W-*sb» *usr ssssa 
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Section 37 — Note 3 (contd.) 
that it will continue to make available for 
external sales to bona fide users such sik- 
pus quantities, if any. of basic drug in 
question as remains after providing for its 
own captive requirement. It stated the man¬ 
ner in which it will make available the sur¬ 
plus to hona fide users. The Commission di¬ 
rected the company to file affidavit of com¬ 
pliance within 3 months. 1981 TaxLR 2434 
(2435) (MRTPC). 

(20) Company resorting to restrictive trade 
practices due to shortage in supply of raw 
material manufactured by company — No¬ 
tice of enquiry issued under S. 37 (1) raw 
material subsequently becoming freely avail¬ 
able— Pending enquiry —Assurance by com¬ 
pany that it would not resort to restrictive 
trade practices in future and undertaking 
given that it would not adopt any tying up 
in the sales of raw material and also wouid 
not discriminate amongst the various pur¬ 
chasers of raw material — Enquiry closed 
under S 37 (2). (1983) 1 Com LJ 250(253) 

(JVIRTPC). 


(21) A manufacturing tractors — A indi¬ 
cating purchasers of tractors to purchase 
trailers manufactured by B which amounted 
to tie sales of traders with sale of tractors 
'— Application by 'A' under sub-sec. (2) — 

Undertaking by 'A* that he would recommend 
purchase of trailers manufactured by B to 
thoc e purchasers of tractors who specifically 
ash him to recommend a trailer — Under¬ 
taking was held satisfactory. 1981 TaxLR 
2435^2438) (MRTPC). 

(22) Respondents engaged in manufacture 
of asbestos cement sheets — Different manu¬ 
facturers changes and raising prices indepen¬ 
dently — Notice under S. 10 (a) (iv) — The 
respondents agreeing to prices being moniter- 
ed bv the commission for a period of three 
years and undertaking to intimate to the 
commission anv revision of prices within two 
week* of mch revision — Commission accept¬ 
ed tho undertaking 1981 TaxLR 2452(2453) 
(MRTPC) 

(23) Enouiry against respondents under 
S. 10 (a) (iv) — Respondents denying allega¬ 
tions and giving undertaking that they would 
not indulge in restrictive trade practice — 
Enquiry closed. (1983) 2 CompLJ 279(280) 
(MRTPC). 

(24) Enouiry against manufacturers of tyres 
and tubes on ground that they had been in¬ 
dulging in restrictive trade practice of con¬ 
cert in revising prices of tyres and tubes — 
Undertaking given by manufacturers that 
they would not indulge in any concert and 
agreeing to pay costs of enquiry — Enauiry 
closed after accepting undertaking. (1983) 2 
CompLJ 272(274) (MRTPC). 

(25) Where the Regulation ha £.®* Ieee l 

Inducement of a party in £!?*, 

practices of exclusive dealings and territorial 
restrictions in respect of gas cylinders, the 
commission in thepreHminary wquiryfound 
that the party had modified 

with its dealers, thereby desistmg of the r 
restrictive practice and preiudice to nub^c 
interest, held that the maulnr should be 

closed (1983) 3 CompLJ 115(118) (MRTFO . 

(26) Registrar alleging «««“ 

pany was resorting to restrictive trade P 
tice — In absence of any evidence his appli¬ 


cation and notire of enquiry emanating 
therefrom must fail and enquiry closed 
(1982) 3 ComL.T 279(288. 2891 (MRTPC) 

(27) Company engaged in manufacture sale 
and service of Television sets — Sets sold 
by it with initial guarantee — Owner entitl¬ 
ed to enter into fresh guarantee contract 
after expiry of initial guarantee — T V set 
of owner who entered into fresh contract, re¬ 
paired by company — Company demanding 
service charges and charges for replacements 

— Owner making complaint to commission 

— Held, dispute between the company and 
owner was of civil nature and not a restric¬ 
tive trade practice — Inquiry by commission 
had to be dropped. (1982) 3 CompLJ 99 
(MRTPC). 

(28) Where in an enquiry in respect of 
certain restrictive trade practices by respon¬ 
se j n relation to an agreement about sales 
and distribution of V-belts and Fan-belts, 
the respondent explained that the objection¬ 
able clauses in the agreement were not the 
result of any deliberate desire to affect com¬ 
petition in the trade or to manipulate prices, 
and it gave an undertaking to the commis¬ 
sion that it would not do so in future, the 
Commission accepted the undertaking and 
closed the enquiry. (1983) 3 CompLJ 113 
(114) (MRTPC). 


4. Rub-section (4) — Exercise of power 

under. 


(1) Notice to Respondent under S. 37 (4) — 
Contents of — Must contain praticulars of al¬ 
leged monopolistic practices. 1976 TaxLR 
1319(1323) : 45 Com Cas 666 (MRTPC). 

(2) Under S. 37 (4) Commission has power 
to enauire into monopolistic status of under¬ 
taking — In doing so Commission does not 
usurp power of Central Govt. — Fact that 
Central Govt, has issued certificate of regis¬ 
tration to undertaking under S. 26 (1) cannot 
freeze application of S. 37 (4). (1979) 49 Com 
Cas 686(748) (Bom). (Reversed on another 
point in 1982 TaxLR 2590.1 •• 1976 TaxLR 
1258(1262): 46 Com Cas 422 (MRTPC). 

(3) Completed inquiry under S. 37 (1» and 
findings on restrictive trade practice not ne¬ 
cessary for exercise of power under S 37 (4). 
1976 TaxLR 1319(1321) : 45 Com Cas 668 
(MRTPC). 

5. Procedure. 


(1) Notice of enquiry not containing ne¬ 
cessary facts — Enouiry need not be dropped 
- Directions to registrar to furnish further 
acts given. 1978 TaxLR 2224 ( 2226 ) (MRTPC). 

(2) Notice of enquiry by Commission 

rnder S 37 (1) — Allegations in notice con- 
aining facts constituting restrictive trade 
iractices — Allegations containing expres- 
;ions "etc.” inter alia — Notice is not in¬ 
valid on ground of vagueness. (1979) 49 Com 
Das 686(720) (Bom). (Reversed on another 
joint in 1982 TaxLR 2590.) . 

(2A) Enquiry starts when the commission 
& seized of the subject matter for enquiry 
and notice under S. 37 is issued after ^ com¬ 
mission is convinced that there is a Primfl 
facie case Such a notice is not bad for want 
jf anv preliminary inquiry. (1983) 3 CompLJ 
197(202) (MRTPC). . , _» 

(3) Notice of enquiry — Slmow- 

need not oontain source and details of kn 
ledge or information on strength of which ai- 
legations in notice were made - Inquiry could 
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Section 37 — Note 5 (contd.) 
not be dropped on ground of gap or defici¬ 
ency or missing link in charge sheet by 
commission if restrictive trade practice was 
indicated although in a cryptic or laconic 
manner (i960) 50 Com Cas 114(121. 1221 

(MRTPC). 

(4) It is not necessary that there should 
be a formal application or a letter signifying 
willingness to submit to the order of the 
Commission by a party. When a dulv auth¬ 
orised counsel makes a submission at the 
bar on behalf of the party, it is sufficiently 
authentic and binding on the party. 1977 Tax 
LR 2159(21681 (MRTPC). 

(5) Where the matter cannot be disposed 
of merely on the issue of law posed in an 
issue and the issue cannot be decided with¬ 
out evidence, such an is*ue cannot be treat¬ 
ed as a preliminary issue bv the Commis¬ 
sion. 1976 TaxLR 1579(15801 (1VTRTPCV 


(6) Parties — By virtue of regulations made 
under S. 66 (21 (d) Registrar has locus standi 
to appear and conduct proceedings under 
S. 37. (19751 45 Com Cas 652(6591 (MRTPC). 

(71 Application under S. 37 (2) — Applica 
bon by distributors is not bad for non-join¬ 
der of manufacturer. (19751 45 Com Cas 652 
(6571 (MRTPC). 

(8) 'Enquiry under S. 37 — Use of report 
of Director of Investigation or a defective 
complaint — Does not vitiate the enquiry. 
19p5 TaxLR 2177(2183) : (1976) 46 Com Cas 
619 (Cal). 

(9) Enouriy under S. 37 initiated bv order 
dated 6-12-74 after coming into force of 1974 
Regulations — In view of Regulation 87 (2) 

# tA Rwis: Regulations of 1974 and not 
« VOn,f * anply. (1979) 49 Com Cas 686 

^ (Reversed on another point in 
1982 TaxLR 2590.) 


• J* 0 * Notice of enquiry under S 37 (11 
issued to company — Further and better 
Particulars regarding matter* stated in nc- 
toc can he obtained by company even be- 

notice TaxT-R 

K90(2d 96> (DR)(Bom) ((1979) 49 ComCas 636 
(BomV Rc\*ersed.) 

49 Com Cas 757 (Born) must 

as RnpHedly overruled by 1982 
TaxLR 2990 (Bom) (DB)—Ed. 7 

Notice of enquiry issued — Respon¬ 
se has no right at that stage to Jnformi- 
referred to in the notice, copy ofcom- 
EL «.*’ r £*? orl the preliminary investigation 
nL*i » rector of investigation. or further 
. of 1h0 nw «ce. 1979 TaxLR 1984 
nwm : 4« Com Cas 395 (MRTPC) 


<121 Notice ot suo motu enquiry undr 
»«ion 10 read with Section 37 issued - 
"C^oondent has no right at that stage t 
w»m information and particulars. 1975 Ta 
LR 19700977) 46 ComCas 193 (MRTPC) • 

li£L Ta * L1R 1970 0 980) : 46 Com Cas 31 
CMRTPC1. 


<131 Notice of enquiry under S. 37 ( 1 ) 
to undertaking containing facts con 
sntutln* restrictive trade practices indulged 

«.i nnl T Petition by undertaking under 
Art. 22* for quashing notice for want of 
oemr rarticolars and for writ of prohibition 
Tj P> *^ not entitled to relief under 
"" 229 — Remedy of appeal under the Act 


is available to him. (1979) 49 ComCas •:86 
(754, 756) (Bom). (Reversed on another 
point in 1982 TaxLR 2590.) 

(14) Application u/s. 37 (2) by party to a re¬ 
strictive trade practice — In view of under¬ 
taking given by party Commission decided 
not to make any *^rder under sub-section *1) 
— Party directed to file affidavit r f compli¬ 
ance indicating action taken by him in terms 
of undertaking 1979 TaxLR 2143(2144) 
(MRTPC). 

(15) Where the discount to the dealers 
varied from 1 oer cent, to 4 per cent de¬ 
pending upon the offtake, it was held that 
the discount allowed was such as will not 
affect competition in any material degree 
and considering the Common Law doctrine 
of cost saving being passed on to the pur¬ 
chaser in England and the corresponding sta¬ 
tutory provision in U. S. A. which is a rea¬ 
sonable doctrine to adoDt on the balance, 
that the practice is not unreasonable on the 
lacts of the case. Therefore, no order under 
Section 37(1) need be passed. 1975 TaxLR 
1989(1994) : 46 ComCas 431 (MRTPC) 


uispuiw agreement having lost force 
held that it was not necessary to proceed 
with the inouirv but if the company indulges 
in any restrictive trade practice, it may he 
necessary for any inquiry to be instituted — 
Registrar permitted to withdraw th* appli¬ 
cation with liberty to file fresh if .'ircum- 

re ™ ir * d U982) 1 ComLJ 303(304) 
(MRTPC). . 

<J7) Enquiry under S. 37 - Agreement 
containing certain clauses restricting terms of 
guarantee, differential discounts, reselling 
condition — Clauses having effect of restrict¬ 
ing or preventing competition between mnnu- 
farturers — Deletion of thocr clauses from 

(MRTPC? ° rdeT * d - 1977 ComNR 137(139) 

(18) Appointment as Distributors — Aeree- 

c 1 ertain Causes restricting 

anrwtintovi d ^ o b u Ut i 0n . ~ »»Wctions ID 

^ of Su *>' d «alers and in the mat- 

costs ai5 ea rllS^i Tmposition of unjustified 
SjrL a "f "Sections on consumers — Dc- 

ordcred° f .f-V 3V i^ f ™ m the a ^^cnt 
ordered 19,, Com NR (MRTPC) D 14004:'). 

(19) Complaint under S. 10 (a) (i) — Fn- 

LVr" ° n . to*'* of complaint 

grant inTo^ th - c ''F? Trn *s ion has power 1o 

J. U,n w °. n «r Direc¬ 

tor has implied right to apply for same — 

Since complainant has right to be heard 

iSSeffiTS. 11 ? 1 P <5) of Monopolies '£$ 

SSSom l<S a £ Pracfi r Commission Re 
for ~ also make application 

at aay^tare nf ii, a ^ Kcat, °n can be made 
« Com S'^T;Sn^r"" rs " 5 ™ 

R ** istrar under Sec- 
Drarticl ( aL ( n U re at,nK to res ‘ r ‘ctive trade 
mmlLnv R «^L C ° m r any - Application bv 
2SBK. s V b ^ sw - <2) — Company 

SttPugS? *■»»*» the agreement 
ZzJ?*? b ” n * !t wthin the ambit of earlier 

raad * »>y the commission - 
further enouiry was nfCRcc&Rv • 
TaxLR 2404(2408) (MRTPcT 1981 

tta th “* 

atrictive trade practice?^ mssr 
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Section 37 — Note 5 (contd.) 
wa> no need to pass any orders except re¬ 
cording the application filed by company 
under S. 37 ( 2 ) of the Act. (1982) 1 ComLJ 
302(303) (MRTPC). 

(22) Where the manufacturer appointed a 
second distributor for a particular region 
without any division of territory inter se be¬ 
tween them and none of the distributors 
were subjected to any territorial jurisdiction, 
’no commission passed no order against the 
manufacturer 1981 TaxLR 2401 (2402) 
(MPTPC). 

'33) Where the company undertook not to 
se’l its products below the cost price deter¬ 
mined on established principles and if any 
contingency arises to sell its products below 
the cost price it would be only in a situa¬ 
tion where it will become absolutely neces¬ 
sary for its owm survival and to minimise 
losses and not with a view to wipe out com¬ 
petition. the commission did not think if ne¬ 
cessary to pass any orders. 1981 TaxLR 2403 
(2404) (MRTPC). 

24) Where the distributors gave an under¬ 
ling that they will not make any discri¬ 
mination between buyers concerning prices 
ai.d discount on the basis of off-take and in 
c<‘*e of sale of a quantity less than 50 kg 
titev charged 5% more than the usual cost as 
it involved additional labour, the commission 
did not think it necessary to pass any orders 
against the distributor. 1981 TaxLR 2401 
(2403‘ 'MRTPO 

(25) Enquiry against companies alleging 
cartel by them — Writ against, for furnish¬ 
ing belter particulars — Enquiry stayed — 
Writ disposed of after lapse of a decade — 
Pending enauirv undertaking given by com¬ 
pany that it would not indulge in cartel in 
future — Held, on facts and circumstances 
of ease and particularly long lapse of time 
between dates of alleged cartel and date of 
proceeding with enquiry after disposal of 
writ, no order under S. 37 (1) need be pass¬ 
ed and enquiry should be closed. (1983) 1 
ComLJ 390(392) (MRTPC). 

(28) Enquiry under S 10 (a) (iii) read with 
S. 37 against manufacture of suit-cases and 
brief-cases on ground that company was in¬ 
dulging in restrictive trade practice such as 
resale price maintenance a^d discriminatory 
dealing by providing bonus to dealers 
through incentive schemes — No evidence 
that those trade practices had any adverse 
effect on competition in the relevant fie'd — 
Dealers were free to charge lower prices 
than the price recommended — Incentive 
bonus had to be little higher in order to get 
foothold in market — Incentive bonus was 
a weapon of competition —- Competition was 
not adversely affected by incentive bonus — 
No order under S. 37 (1) or (2> reauimd to 
be passed. (1983) 1 ComLJ 392(398) (MRTPC). 

6 Miscellaneous. 

(1) Notice under S. 37 issued on basis of 
information furnished by officer of respon- 
dent-Companv to show' cause why en¬ 
quiry should not be held in regard to cer¬ 
tain restrictive trade practices — Objection 
bv respondent Company to jurisdiction of 
Commission on ground that it was undertak¬ 
ing controMed by corporation established by 
Central/State Act — On verification objec¬ 


tion proved to be true - Held, incorrect in¬ 
formation furnished by officer of respondent 
Company could not be eround to brush aside 
effect of correct information on due verifi¬ 
cation — Objection as to jurisdiction of 
V, 0 ^^ 11 ? 5100 acce D te <* and proceedings dropped. 
(1983) 1 CompLJ 158(159 1 (MRTPC). 

(2) Company filing application u Is. 37 (2) 
of the Act — Two impugned agreements ex¬ 
piring by the efflux of time — Company 
undertaking to inform all its distributors 
that they will be at liberty to sell its pro¬ 
ducts of a maximum suitable price and fur¬ 
ther stating that in case of selling at a 
lower price, it will charge the difference but 
shall not cancel the distributorship or agency 
etc. and would not refuse the supply of pro¬ 
ducts — Enquiry u/s. 37 (1) dropped and 
company directed to file affidavit of com¬ 
pliance. (1982) 1 ComLJ 305(306) (MRTPC). 

(3) Association of dealers in diesel — 
Compulsory levy of "Service Charges’* on 
buyers of High Speed diesel — Appropriate 
order under S. 37 was passed for discontinu¬ 
ance of levy of "Service Charges”. 1977 
ComNR 89(91)(MRTPC). 

(4) Firm B was ordered by the Commis¬ 
sion to furnish a list of its dwellers and the 
selling points of each dealer. In pursuance of 
this order Firm 'S' was appointed a dealer 
and its seMine point was to be at place ’A’. 
Firm 'S’ subsequently changed its selling 
point and place 'C\ Firm refused to supply 
its products at *C\ Held the refusal did 
not constitute non-comnliance with the order 
of the Commissioner. 1981 TaxLR 2606(2607) 
(MRTPC). 

(5) Company subjecting itself to a consent 
order pasced under S. 37 — As per direction 
in the order. Company had to file an affi¬ 
davit reporting compliance of the Commis¬ 
sion’s order — Neither report nor affidavit 
of compliance fi’ed and Company expressing 
difficulty only when served with notice 
under S. 50 of the Act — Held that it w^as 
expedient in the interest of justice to direct 
prosecution of the Company for contraven¬ 
tion of the Commission’s order under S 37 
of the Act by filing . aonrooriate complaint 
in the competent court against the Company 
and everv person responsible. (1982) 1 Comp 
LJ 299 (300.301' (MRTPC). 

(6) Full line forcing — Requiring purchaser 
to purchase separators as a condition of the 
purchase of pressure cookers — Manufac¬ 
turers and sellers directed in the enquiry 
under S. 37 to state prices of pressure cookers 
and separators separately so that no pur¬ 
chaser is compelled to purchase separator. 
1976 TaxLR 1760(1761)(MRTPC). 

(7) Enquiry under S. 37 (1) on ground that 
company was favouring a particular distribu¬ 
tor by providing the distributor with its own 
trucks at low hire charges and by giving 
free samples and by allowing credit facility 
— Undertaking given by Company that it 
would not favour that particular distributor 
and it would not discriminate while provid¬ 
ing free samples — No undertaking given 
regarding credit facility — Enquiry closed 
with observation that Company was free to 
give credit facilities on commercial cu^idera¬ 
tion. (1983) 1 CompLJ 300 ( 301 )(MRTPC). 

(8) Order of Commission prohibiting com¬ 
pany from allowing discriminatory discount 
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( 0 ) that the removal of the restriction would deny to the public as ’ nur- 
ehasers. consumers or users of any goods, other specific and substantial 

^ ° r advanta 8 es enjoyed or likely to be enjoyed by them as such 
whether by virtue of the restriction itself or of Jy arrangemeSs 2 
operations resulting therefrom; 

,Cl Taken h hv^ nCti0n “ reasonably ^cessaiy to counter-act measures 
taken by any one person not party to the agreement with a view to 

preventing or restricting competition in or m relation to the trade or 
business in which the persons party thereto are engaged: 

(d) that the restriction is reasonably necessary to enable the persons party 
to the agreement to negotiate fair terms for the suppiy of goods to, or 

, of goods from, any one person not party thereto who 

controls a preponderant part of the trade or business of acquiring or 
supplying such goods, or for the supply of goods to any person not 
party !° ,he agreement and not carrying on such a trade or business 
who. either alone or in combination with any other such persons, con¬ 
trols a preponderant part of the market for such goods: 

(e) that, having regard to the conditions actually obtaining or reasonably 
foreseen at the time of the application, the removal of the restriction 
would be likely to have a serious and persistent adverse effect on the 
general level of unemployment in an area, or in areas taken together, 
in which a substantia] proportion of the trade, or industry to which 
the agreement relates is situated; 


If) that, having regard to the conditions actually obtaining or reasonably 
foreseen at the time of the application, the removal of the restriction 
would be likely to cause a reduction in the volume or earnings of the 
export business which is substantial either in relation to the whole ex¬ 
port business of India or in relation to the whole business (including 
export business) of the said trade or industry: 


Section TO — Vote 1 (eontd.) 
are interlinked and there can be no objec¬ 
tion to the party being called upon to state 
the circumstances under which, it claims 
gateways under S TO ft) if at all so claims 
them 110791 4S ComCas 30(48.49) f MRTPC). 

(5) Restrictive trade practice — Exclusion 
from trade association — Articles of associa¬ 
tion barring enrolment of members within 
twenty miles from existing members — Held 
neither restrictive nor against public interest. 
1983 TaxLR 2564 (2579^571) : (19831 1 Comp 
LJ 254 (MRTPC). 

(61 A power to impose restrictions falling 
under S. TO had to be justified by the Com¬ 
pany bv actual proof of a public interest 
which could not be better served without it. 

A 1977 SC IM5 ( iai l : 1977 TaxIJt 2812. 

(7) Restrictive Trade Practice — Public in¬ 
terest — Agreement involving territorial res¬ 
triction. exclusive dealing and resale price 
maintenance — Agreement between manufac¬ 
turer of commercial vehicles and dealers in 
such vehicles and spore parts — Is restric¬ 
tive trade practice and prejudicial to pubne 
interest. 1978 TaxLR 1794(17091 : 1977 Com 
NR 153 (MRTPCl 

(8) Where the manufacturer of Aspim and 
its distributing agent resorted t o the trade 
practise of discrimination m supplies or 
Asnim between different fermufators. they 
were not entitled to the benefit of under this 
section in absence of evidence and thus there 
was no question of this being entitled to 


gateways under & 38. <J§83) 3 CompL-I 168 

milfMRTPCT. 

2. .Sub-s. tl) (a) — ProlactiOB of public 
against injury. 

(1) Injury — Danger of injury must be 
substantial and counteracting effect of resr 
triction must be sizeable. 1978 TaxLR 2094 
(21021 r 47 ComCas 472 (MRTPC). 

(2) The injury to public interest has to be 
determined by re f erence to the restrictive 
trade practice of a particular trade or a 
group of traders Taking into account the 
total production of textiles in the industry 
as a whole, total production of textiles by 
the mills and the textiles sold through the 
channel of mills’ exclusive dealers it was 
held that the arrangement cannot be de¬ 
nounced as being against public interest The 
primary fact that about 959J, of the mills’ 
own output is disposed of through normal 
trade channels can lead only to one conclu¬ 
sion viz., that the nulls’ exclusive arrange¬ 
ment with the stockists does not directly e» 
indirectly restrict or discourage competition 
to any material degree in the textile industry 
and is not likely to do so. 1976 TaxLR 1738 
(1738 1739) (MRTPC). 

3. Snb-s. (1) (b> — Denial of beaetts to 

public. 

(1) In order to be entitled to benefit under 
Section 38 (1) tbl in respect of exclusive ar¬ 
rangement between textile mills Mid their 
.st o cki sts, the specific and substantial nature 
of the advantages to the customers must be 
established m concrete terms by adegua** 
faetuaf data Mere impressionistic evidence 
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(g) that the restriction is reasonably required for purposes in connection 
with the maintenance of any other restriction accepted by the p 
whether under the same agreement or under any other agreemen e- 
tween them, being a restriction which is found by the Commission no 
to be contrary to the public interest upon grounds other than those 
specified in this paragraph, or has been so found in previous proce<? 
mgs before the Commission; or 

(h) that the restriction does not directly or indirectly restrict or discourage 
competition to any material degree in any relevant trade or industry 
and is not likely to do 

and is further satisfied (in any such easel that the restriction is not unrea¬ 
sonable having regard to the balance between those circumstances and any 
detriment to the public or to persons not parties to the agreement (being 
purchasers, consumers or users of goods produced or sold by such parties, or 
persons engaged or seeking to become engaged in the trade or business of 


Section 38 — Note 3 (conid.) 

is not sufficient. 1976 TaxLR 1730(1738) 
(MRTPC). 

(2) Agreement allocating particular terri¬ 
tory for operation by dealer — Held not res¬ 
trictive trade practice on the facts of the 
case and also not prejudicial to public in¬ 
terest. A 1977 SC 973(983) : 1977 TaxLR 1789. 
(1975 TaxLR 2086 (MRTPC. New Delhi), Re¬ 
versed.) 

4. Scb-s. Cl) (©) — Preventing or restricting 

competition. 

(1) The protection under S . 38 (1) (c) calls 
for a precise relationship between the 
measures taken by a monopolist in the trade 
and the restrictive trade practice adopted as 
a defensive measure by the party claiming 
the protection of S. 38 (1) (c). In the ab¬ 
sence of such a precise relationship protec¬ 
tion under S. 38 (1) (c) cannot be given al¬ 
though the general layout of the market 
structure would enable, the claimant to have 
the protection of S. 38 (1) (h). The protec¬ 
tion under Section 38 ( 1 ) (e) is available only 
if the restrict on has the effect on general 
lev©! of unemployment in an area in which 
substantial proportion of the trade is situat- 

Moreover the restriction imposed should 
be responsible for avoiding serious and per¬ 
sistent adverse effect on the level of un¬ 
employment. 1976 TaxLR 1581(1592) : 48 Com 
Cas 813 (MRTPC). 

(2) If any of the commodities dealt in by 
the Respondents was also dealt in by a mono¬ 
polist then and only then any restrictive 
trade practice followed by the Respondents to 
coun teract the policies of the monopolist 
would have escaped through the gateway in 
Section 38 ( 1 ) (c). The mere fact that other 
manufacturers or distributors to the line were 
also following the trade practice of exclusive 
dealing would not qualify the Respondents 
for claiming the escape through the gateway 
under S. 38 (1) (c). 1976 TaxLR 2094(2102) : 
47 ComCas 472 (MRTPC). 

Sub-8. (1) (d) — Fair teems for supply 
of goods, 

(1> Section 38 ( 1 ) (d) contemplates a mono¬ 
polist or a monopolist as a supplier or a cus¬ 
tomer of the persons who are parties to the 
“WOW agreement. Ordinarily this clause 
would apply to collective agreements of om- 
oocec*. intermediaries, retaileis or customers. 


1976 TaxLR 2994(2102) : 47 ComCas 472 
(MRTPC). 

(2) Exclusive dealings — Agreement pro¬ 
hibiting dealers from dealing in similar arti¬ 
cles of other makes — Held not prejudicial 
to public interest — Held on facts, not res¬ 
trictive trade practice. A 1977 SC 973(983) : 

1977 TaxLR 1789. (1975 TaxLR 2086 (MRTPC, 
New Delhi). Reversed.) 

6. Sub-s, (1) th) — Non-dlscouragcment of 

competition. 

(1) Applicability of S. 38 (1) (h) — Onus of 
proof —■ Onus lies on respondent to prove 
that the restriction does not hamper compe¬ 
tition to material degree. 1979 TaxLR 2038 
(2052) : (197ti 49 ComCas 145 (MRTPC). 

12) Applicability — Area allocation held 
not to pass through the gateways provided by 
the clauses. 1976 TaxLR 1852(1875) : 47 Com 
Cas 543 (MRTPC). 

(3) Territorial restriction — Does not direct¬ 
ly or indirectly discourage competition to 
any material degree — Held, passed through 
gateway of S. 38 (1) (h). 1978 TaxLR 2277 
(2285) (MRTPC) •• 1976 TaxLR 2094(2108) 2 
47 ComCas 472 (MRTPC). 

(4) All India Film Producers’ Council repre¬ 
senting bulk of film producers — Decision 
taken by them that they have abjured com¬ 
petition — Relevant field of competition ad¬ 
versely affected — Council is not entitled to 
benefit under S 38 (1) (h). (1983) 3 CompU 
197(208) (MRTPC). 


(5) Restriction or discouragement of com¬ 

petition — Small difference in discount to 
various distributors — Held covered by Sec¬ 
tion 38 (h). 1976 TaxLR 1814(1315) : 46 

ComCas 607 (MRTPC). 

(6) Extra discount cm larger sales negligi¬ 
ble — Passes under Section 38 (1) (h). 1976 
TaxLR 1808(1316) : 47 ComCas 287 (MRTPC). 


(7) The rate of extra flisoount given on the 
basis of turnover of the specified value was 
1 % and it was uniform. It was shown that 
u represented cost saving being passed on to 
the purchasers. This being the case it was 
held that toe extra discount was such as w3l 
not affect competition in any material degree 
And on the balance the practice is not un- 
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aKmgs or individuals carrying on business in partnership with each other. 

prices 9 - f S l^ e wit l h^ diti 0 “ S r° r aV ° idance of cond iti°ns for maintaining re-sale 
registration If? » Te ) ud '<x to the provisions of this Act with respect to 
egistration and to any of the powers of the Commission or of the Central 

“ Under th ‘ S Act any ,erm or c °nd tion of a contract for the sale 

a f dp rsnn S/f?? t0 , 3 whoU * aIer or retailer or any agreement between 
a person and a wholesaler or retailer relating to such sale shall be void in 

s - tai as it purports to establish or provide for the establishment of mini¬ 
mum prices to be charged on the resale of goods in India. 


(2) After the commencement 3 of tfrs Ac, no supplier of goods whether 
directly or through any person or associate of persons acting on his behalf 
shall notify to dealers or otherwise publish on or in relation to any good--, a 
pric*j stated or calculated to be understood as the minimum price which may 
be charged on the re-sale of the goods in India. 


(3) This section shall apply to patented articles (including articles made 
)y a patented process and articles made under any trade mark) as it applies 
to other goods and notice of any term or condition which is void by virtue 
of this section or which would be so void if included in a contract of sale or 
agreement relating to the sale of such article shall be of no effect for the 
purpose of limiting the right of a dealer to dispose of that article without 
infringement of the patent or trade mark, as the case may be: 


Provided that nothing in this section shall affect the validity as between 
the parties and their successors, of any term or condition of a licence grant¬ 
ed by the proprietor of a patent or trade mark by a licensee under any such 
license or of any assignment of a patent or trade mark, so far as it regulates 
the price at which articles produced or processed by the licensee or the as¬ 
signee may be sold by him. 


Section 38 — Note 6 (contd.) 

reasonable. 1976 TaxLR 1274(1277) : 45 Com 

Cas 674 (MRTPC). 

(8) Differential Commission — Higher Com- 
mission to accredited advertising agents who 
gave more business — Held on facts that 
the practice passed through gateways of Sec¬ 
tion 38 (1) (h) and the balancing clause 1979 
TaxLR NOC 52 (MRTPC). 

(9) Prescribing minimum business and 
tying up amount of business in sister con¬ 
cerns to entitle agent to commission — Is a 
restrictive trade practice — Gateways of 
S. 38 (1) (b) and (h) not available. 1978 Tax 
LR NOC 150 (MRTPC). 

(10) Distribution of cement by manufac¬ 

turer — Selected buyers given large quota 
— Practice held restrictive — Gateway of 
S. 38 (1) (h) held not available. 1983 TaxLR 
2617(2621) : (1982) 2 CompLJ 857 (DB) 

(MRTPC). 

(11) Where there was no sufficient evidence 
to prove the alleged practice of discrimina¬ 
tory supply to the dealers but there was 
sufficient evidence to show that the practice 
of lying-up was followed by the Respondent, 
the trade practice resorted to affected com¬ 
petition in a vital manner and, therefore, the 
respondent was not entitled to the gateway 


under S. 38 (1) (h). 1983 TaxLR 2492(2501) : 
(1982) 3 CompLJ 171 (MRTPC) ** 1983 Comp 
U 211(221) (MRTPC). 

(12) Several dailies increasing their prices 
on several occasions at about the same time 
— Held on facts that concert was not prov¬ 
ed — If concert was assumed to exist, gate¬ 
way under S. 38 (1) (r) was not available. 
1977 TaxLR 2439(2446.2450) : 49 ComCas 495 
(MRTPC). 

Section 39 

(1) Exemption from the operation of Ss. 39 
and 40 — Granted in respect of daily news¬ 
papers. 1982 TaxLR 2543 (2547)(MRTPC). 

(2) It would be clear from a reading of 
Ss. 39 and 40 that what is crucial is the re¬ 
fusal to sell following a demand for resale 
price maintenance and/or refusal to comply 
with it. 1980 TaxLR NOC 129 (MRTPC). 

(3) The meeting-competition defence 2 (b) 
of the Clayton Act as amended by the Ro- 
binson-Patman Act is USCS 13 (b) is not 
so inflexible as to be available only if. the 
seller sets its lower price on a customer-by¬ 
customer basis and created the price discri¬ 
mination by lowering rather than by raising 
prices. The meeting-competition defence re¬ 
quired a seller at least to show the exist¬ 
ence of facts that would lead a reasonable 
and prudent person to believe that the sel¬ 
ler’s low price would meet the equally low 
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Explanation.—In this section and in section 40. the term "supplier”, 
relation to supply of any goods, means a person who supplies good? to 
person for the ultimate purpose of re-sale and mcludes a wholesaler, 
the term "dealer” includes a supplier and a retailer. 
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in 

any 

and 


[a] That is 1-7-1970. 

40. Prohibition of other measures for maintaining re-sale prices.— (1) 

Without prejudice to the provisions of this Act with respect to registration 
and to any of the powers of the Commission or of the Central Governmen 
under this Act, no supplier shall withhold supplies of any goods from any 
wholesaler or retalier seeking to obtain them for re-sale in India on the 
ground that the wholesaler or retailer— 

(a) has sold in India at a price below re-sale price, goods obtained, either 
directly or indirectly, from that supplier, or has supplied such goods, 
either directly or indirectly, to a third party who had done so; or 

(b) is likely if the goods are supplied to him to sell them in India at a 
price below that price or supply them, either directly or indirectly, to 
a third party who would be likely to do so. 

(2) Nothing contained in sub-section (1) shall render it unlawful for a 
supplier to withhold supplies of goods from any wholesaler or retailer or to 
cause or procure another supplier to do so if he has reasonable cause to be¬ 
lieve that the wholesaler or the retailer, as the case may be, has been using 
as loss leaders any goods of the same or a similar description whether ob¬ 
tained from that supplier or not. 

(3) A supplier of goods shall be deemed to be withholding supplies of 
goods from a dealer if he— 

(a) refuses or fails to supply those goods to the order of the dealer; 

(b) refuses to supply those goods to the dealer except at prices, or on 
terms or conditions as to credit, discount or other matters which are 
less favourable than those at or on which he normally supplies those 
goods to other dealers carrying on business in similar circumstances; 
or 

(c) treats a dealer, in spite of a contract with such dealer for the supply 
of goods, in a manner less favourable than that in which he normally 
treats other dealers in respect of time or methods of delivery or other 
matters arising in the performance of the contract. 

(4) A supplier shall not be deemed to be withholding supplies of goods 
on any of the grounds mentioned in sub-section (1) if, .in addition to that 


Section 39 (contd.) 

price of a competition and required the 
seller to demonstrate that its lower price 
was a good faith response to a competitor’s 
low price. (1683) 75 Ld USSC Rep 174(196) 
(American Case). 

Section 40 

(1) Maintaining of re-sale price — With¬ 
holding of supplies for — Presumption arises 
that supplies were withheld because of price- 
cutting by dealer — Supplier is still entitled 
to show other grounds for his withholding 
of supplies. (1970) 2 A11ER 815. 

(2) Re-sale price maintainance — With¬ 
holding of supplies because of the dealer’s 
advertising of goods at cut prices — With¬ 
holding would be unlawful within the mean¬ 
ing of S. 2 (1) of Re-sale Prices Act. 1964. 
(1971) 1 WLR 1287 (English Case). 

(3) Prohibition of re-sale price mainten¬ 
ance — Refusal to sell to certain dealer — 
No previous demand on the dealer for main¬ 
tenance of resale price — Held that Section 


40 was not infringed. 1980 TaxLR NOC 129 
(MRTPC). 


(4) The daily newspaper?, as a class, con¬ 
taining public news and issued at least four 
times a week (as pec definition adopted by 
the UNESCO) shall be exempted from the 
operation of Section 40 of the Act 1982 Tax 
LR 2513(2547)(MRTPC). 

(5) The meeting-competition defence of 
S. 2 (b) of the Clayton Act as amended by 
the Roblnson-Patman Act is not so in¬ 
flexible as to be available only if the seller 
sets its lower price on a customer-by-custo¬ 
mer basis and created the price discrimina¬ 
tion by lowering rather than by raising prices. 
The meeting-competition defence requires a 
seller at least to show the existence of facts 
that would lead a reasonable and prudent 
person to believe that the seller’s low price 
would meet the equally low price of a com¬ 
petitor and requires the seller to de¬ 
monstrate that its lower price was a good 
faith response to a competitor’s low price. 
(1983) 75 LdUSSCRep 174 (English case). < 
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.. 41, £° We I ° f Commission to exempt particular classes of goods from 
♦h '° ns . t 9 and 40 — (D The Commission may, on a reference made to it by 
tne Registrar or any other person interested, by order, direct that goods of 
^ specified in the order shall be exempt from the operation of Ss. 39 
and 40 if the Commission is satisfied that in default of a system of maintain¬ 
ed minimum resale prices applicable to those goods— 

(a) the quality of goods available for sale or the varieties of goods so avail¬ 
able would be substantially reduced to the detriment of the public as 
consumers or users of those goods, or 

(b) the prices at which the goods are sold by retail would, in general and 
in the long run, be increased to the detriment of the public as such 
consumers or users, or 

(c) any necessary services actually provided in connection with or after the 
sale of the goods by retail would cease to be so provided or would be 
substantially reduced to the detriment of the public as such consumers 
or users. 


2. On a reference under this section in respect of goods of any class 
which have been the subject of proceedings before the Commission under 
section 31, the Commission may treat as conclusive any evidence of fact made 
in those proceedings. 

CHAPTER VTI 


POWER TO OBTAIN INFORMATION AND APPOINT INSPECTORS 
42. Power of Registrar to obtain information.— (1) If the Registrar has 
reasonable cause to believe that any person is a party to an agreement sub¬ 
ject to registration under section 35, he may give notice to that person re¬ 
quiring him within such time, not less than thirty days, as may be specified 
in the notice, to notify to the Registrar whether he is a party to any such 
agreement, and, if so, to furnish to the Registrar such particulars of the 
agreement as may be specified in the requisition. 

(2) The Registrar may give notice to any person by whom particulars 
are furnished under section 35 in respect of an agreement or to any other 
person being a party to the agreement requiring him to furnish to the Re- 


Section 41 


(1) Exemption from resale price mainten¬ 
ance — Permissibility in respect of sale of 
drugs — Onus of proving that goods of a 
certain class need be exempted lies on those 
who apply for such exemption. 1977 Tax 
LR NOC 1 (MRTPC). 


(2) Daily news papers, as a class, contain* 
ing public news and issued at least four 
times a week (as per definition adopted by 
UNESCO! shall be exempted from the opera¬ 
tion of S. 41 of the Act 1982 TaxLR 2543 
(3547) (MRTPC). 
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jnstrar such further documents or information in his possession or control as 
the Registrar may consider expedient for the purpose of, or m connects 
with, the registration of the agreement. 

(3) Where a notice under this section is given to a trade association, the 
notice may be given to the secretary, manager or other similar officer of the 
association and for the purposes of this section any such association shall be 
treated as a party to an agreement to which members of the association, r 
persons represented on the association by those members are parties as such. 

(4) If the particulars called for under sub-section (11 or sub-section (2) 
are not furnished, the Commission may, on the application of the Registrar, 

(a) order the person or, as the case may be, the association to furnish 
those particulars to the Registrar within such time as may be specified 
in the order, or 

(b) authorise the Registrar to treat the particulars contained in any docu¬ 
ment or information in his possession as the particulars relating to the 
agreement, or 

(c) in case the Commission is satisfied that the failure to furnish the parti¬ 

culars in wilful, make an order restraining wholly or partly the parties 
to the agreement from acting on such agreement and from making any 
other agreement to the like effect. 

43. Power to call for information.— Notwithstanding anything contained 
in any other law for the time being in force, the Central Government may, >>y 
a general or special order, call upon any undertaking to furnish to that Gov¬ 
ernment periodically or as and when required any information concerning the 
activities carried on by the undertaking, the connection between it and any 
other undertaking, including such other information relating to its organisa¬ 
tion, business, cost of production, conduct, trade practice or management, as 
may be prescribed to enable that Government to carry out the purposes of 
this Act. 

OBJECTS AND REASONS 


Clause 43 (original clause 42).— "The Com¬ 
mittee feel that in order to carry out effec- 
the purposes of this Act. Government 
should he given overriding powers to call 


for information from any undertaking. The 
words 'Notwithstanding anything contained 
in any other law for the time being in force’ 
have, therefore, been added at the beginning 
of the clause.”—J.C R 


44. Power to appoint Inspectors.— (1) The Central Government may, if 
it is of opinion that there are circumstances suggesting that an under! aking 
is indulging in any monopolistic or restrictive trade practice or is. in any 
way, trying to acquire any control over any dominant or inter-connected 
undertaking, appoint one or more inspectors for making an investigation into 
the affairs of the undertaking. 

(2) The provisions of section 240 and section 240-A of the Companies Act, 
1956, so far as may be, shall apply to an investigation made by an inspector 
appointed under this section as they apply to an investigation made by the 
inspector appointed under that Act. 


CHAPTER VIII 
OFFENCES AND PENALTIES 

45. Penalty for contravention of section 21.— If any person contravenes 
the provisions of section 21 or any order made thereunder, he shall be punish¬ 
able with fine which may extend to rupees one lakh. 

46. Penalty for contravention of section 22 or section 23 or section 24 or 
•action 27.— If any person contravenes the provisions of section 22 or sec¬ 
tion 23 or section 24 or section 27, he shall be punishable with fine which 
may extend to rupees one lakh, and where the offence is a continuing one, 
with a fur ther fine which may extend to one thousand rupees lor every day & 
after the first, during which such contravention continues. 



864 [Ss 47-50] [The] Monopolies and Restrictive Trade Practices Act, 1969 

, .., 47 ' PenaMy f ° r contrave ntion of section 25.— If any person contravenes 
w. t ^ 0 K t ki any ,^ as c onable excuse, the provisions of section 25, he shall be 
?he off Wlth fine - Which may ex,end to two thousand rupees, and where 
two £ Ce H 1S 3 COnt i nuing one - with a further fine which may extend to 

^ntiorSinuJr 5 eVery day ' af ' er tHe dUrtog Which such 


■ 48 \ Penalty f °r fadure to register agreements.— (1) If any person fails 

reakt It an5 re j sonable excuse - to register an agreement which is subject to 
registration under this Act. he shall be punishable with fine which may ex- 

! f u V « thou A ar } d ru P ees - and "-here the offence is a continuing one with 
a further fine which may extend to five hundred rupees for every day after 
the first, during which such failure continues. 


(-) If any undertaking, to which Part A of Chapter III applies, fails, 
without any reasonable excuse, to make an application under section 26, to 
register itself as an undertaking to which that Part applies, then,— 

(a) the undertaking, where it is a company, or 

(b) every partner of the undertaking, where it is a firm, or 

(c) where it is not a company or a firm, every person who owns or con- 
trols the undertaking, 

shall be punishable with fine wh ch may extend to one thousand rupees, and 

where the offence is a continuing one. with a further fine which may extend 

to fifty rupees for every day. after the first, during which such failure con¬ 
tinues. 


49. Penalty for offences in relation to furnishing of information.— (11 If 
anv person fails, without any reasonable excuse, to funvsh any information 
reouired under section 43 or to comnly with any notice duly given to Iv'm 
under section 42, he shall be punishable with imprisonment for a term whirii 
mav extend to three months, or with fine which may extend to two thousand 
runees. or with both, and where the offence is a continu-'ng one. with a fur¬ 
ther fine wh'ch may extend to one hundred rupees for every day, after the 
first, during which such failure continues. 

(21 If any person, who furnishes or is required to furnish any particulars, 
documents or any information,— 

(a) makes any statement or furnishes any document which he knows or has 
reason to believe to be false in any material particular; or 

(b) omits to state any material fact knowing it to be material; or 

(c) wilfully alters, suppresses or destroys any document which is required 
to be furnished as aforesaid, 

hp shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five thousand rupees, or with both. 


50. Penalty for offences in relation to orders under the Act.— If any 

person contravenes any order made under section 13 or section 31 or section 
37. he shall be punishable with imprisonment for a term which may extend 
to six months, or with fine which may extend to five thousand rupees, or 
w'th both, and where the offence is a continuing one, with a further fine 
which may extend to five hundred rupees for every day, after the first, 
during which such contravention continues. 


Section 50 

(11 Under an order of the M R T.P Com¬ 
mission Firm B was ordered to desist from 
certain trade practices and was asked to 
furnish a list of its dealers and the selhng 
point of each dealer. In pursuance of this 
order. Firm S was apponited as a dealer 


having its selling point at a specified place. 
Subsequently, S changed Its place of busi¬ 
ness and B refused to supply its products to 
S at the changed selling point. 


Held, that refusal by S did not constitute 
jn-comnliance with the orderjof Commis- 
on 1981 TaxLR 2606 ( 2608 ) (MRTPC). 
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51. Penalty for offences in relation to resale price maintenance.— If any 
person contravenes the provisions of section 39 or section 40, he shall be 
punishable with imprisonment for a term which may extend to three months, 
or with fine which may extend to five thousand rupees, or with both. 

52. Penalty for wrongful disclosure of information.— If any person dis¬ 
closes an information in contravention of section 60. he shall be punishable 
with imprisonment for a term which may extend to six months, or with fine 
which may extend to five hundred rupees, or with both. 

53. Offences by companies.— (1) When an offence under this Act has 
been committed by a company, every person who, at the time the offence was 
committed, was in charge of. and was responsible to, the company for the 
conduct of the business of the company, as well as the company, shall be 
deemed to be guilty of the offence and shall be liable to be proceeded against 
and punished accordingly: 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment if he proves that the offence was committed 
without his knowledge or that he had exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Act has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, 
or is attributable to any neglect on the part of, any director, manager, se¬ 
cretary or other officer of the company, such director, manager, secretary or 
other officer shall also be deemed to be guilty of that offence and shall be 
liable to be proceeded against and punished accordingly. 

Explanation.— For the purposes of this section.— 

(a) "company” means a body corporate and includes a firm or other asso¬ 
ciation of individuals; and 

(b) "director", in relation to a firm, means a partner in the firm. 

CHAPTER IX 

MISCELLANEOUS 

54. Pgwer of Central Government to impose conditions, limitations and 
restrictions on approvals, etc., given under the Act.— (1) The Central Govern¬ 
ment may, while— 

(a) according any approval, sanction, permission, confirmation or recogni¬ 
tion, or 

(b) giving any direction or issuing any order, or 

(c) granting any exemption, 

under this Act in relation to any matter, impose such conditions, limitations 
or restrictions as it may think fit. 

(2) The Central Government shall have the power to modify any scheme 
of finance submitted to it under this Act in such manner as it thinks fit. 

(3) If any condition, limitation or restriction imposed by the Central Gov¬ 
ernment under sub-section (1) or any term of a scheme of finance, as modi- 


Sectlon 51 Section 54 

Cl) M. R. T. P. Commission can pass order 
Wider S. 37 (1) notwithstanding the objec¬ 
tion of the complaint if it is satisfied that 
restrictive trade practices complained of have 
been cleansed of the restrictive character or 
the public prejudice caused by them have 
been eliminated. But this is Commission’s 
discretion which has to be exercised judici- 
«usly. 1978 TaxLR 1796(1 BQ3)(MRTPC). 

“A*, in the citations stands for AIR 

[Vol. 25] 4 A. M. 55 

• _ 


(1) Approval for the purpose of S. 33 (3) 
can only be by an appropriate Department of 
the Government which deals with the 
M. R. T. P. Act and which has had a chance 
to consider the matter from the view point 
of Ss. 33 and 54 and imposing or not impos¬ 
ing any conditions to the approval The ap¬ 
proval must be the result of a decision which 
must either be formally expressed as re- 
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fied under sub-section (2), is contravened, the Central Government may res¬ 
cind or withdraw the approval, sanction, permission, confirmation, recognition, 
direction order or exemption made or granted by it. 

55. Appeals. Any person aggrieved by any order made bv the Central 
Government under Chapter III or Chapter IV, or, as the case may be, or the 
Commission under section 13 or section 37. may, within sixty days from the 
datp of the order, prefer an appeal to the Supreme Court 3 on one or more 
ot the grounds specified in section 200 of the Code of Civil Procedure. 1908. 

I For relating to appeals under this section framed by the Supreme Court 

Rules. 1966. Order XX-A. as inserted by G.S.R. 73, dated 7-1-1971, published 
in Gazette of India, 16-1-1971, Pt. II. Sec. 3 (i). p. 173. 

55. Jurisdiction of Courts to try offences.— No Court inferior to that of 
a Pr*^idr>ncv Magistrate or a Magistrate of the first class shall try any of¬ 
fence under this Act. 


57. Cognirance of offences.— No Court shall take cognizance of any of¬ 
fence punishable under th'S Act except on a report in writing of the facts 
constituting such offence made by a person who is a public servant as defin¬ 
ed in section 21 of the Indian Penal Code. 

58. Magistrates’ power to impose enhanced penalties.— Notwithstanding 
anything contained in section 32 of the Code of Criminal Procedure, 1898. it 
shall be lawful for any Presidency Magistrate or any Magistrate of the first 
class to pass any sentence authorised by this Act in excess of the powers 
under section 32 of the said Code. 


59. Protection regarding statements made to the Commission.— No state¬ 
ment made by a person in the course of g ; ving evidence before the Commis¬ 
sion shall subject him to. or be used against him in, any civil or criminal pro¬ 
ceeding except a prosecution for giving false evidence by such statements: 

Provided that the statement — 


(a) is made in respect to a question which he is required by the Commis¬ 
sion to answer: and 

(b) is relevant to the subject-matter of the inquiry. 

(19. Restriction on disclosure of information.— (1) No information relat¬ 
ing to any undertaking, being an information which has been obtained by or 
on behalf of the Commission for the purposes of this Act shall, without the 
previous permission in writing of the owner for the time being of the under¬ 
taking. be disclosed otherwise than in compliance with or for the purposes of 

this Act. . 

(2) Nothing contained in sub-section (1) shall apply to a disclosure of an 
information made for the purpose of any legal proceeding pursuant to this 
Act or of any criminal proceeding which may be taken, whether pursuant to 
this Act nr otherwise, or for the purposes of any report relating to any such 


pro<*eed ; ng. . 

61. Power of the Central Government to require the Commission to sub¬ 
mit a report.— The Central Government may at any time require the Com¬ 
mission to submit to it a report on the general effect on the public 

Of such trade practices as, in the opinion of that Government, e,ther consti¬ 
tute or contribute to monopolistic or restrictive trade practices or concentra¬ 
tion of economic power to the common detriment 

62. Reports of the Commission to be placed before Parliament— The 
Central Government shall cause to be laid before both Houses ofParliament 
ar annual report and every report which may be submitted t ^ 
SmmiSon Trom time to time, pertaining to the execution of the proton 

of this Act. 


Section 

quired 

appear 


54 toontd.) 

bv Art 77 of Constitution 
in some noting on record 


or must 
made by 


Minister or an appropriate officer. 1975 
LR 2151 <2164)(MHTPC). 
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* 

OBJECTS AND REASONS 

Clause 62 (original clause 61 >.— "The Cnm- report made to a Government by the Com¬ 
mittee are of opinion that not only annual mission should be laid before the Parlia- 
report of the Central Government but every mcnt."— J.C.R 

63. Members, etc., to be public servants.— Every member of the Com¬ 
mission the Director and the Registrar, and every member of the staff of the 
Commission, and of the Director and the Registrar shall be deemed, while 
acting or purporting to act in pursuance of any of the provisions of this Act, 
to be public servants within the meaning of section 21 of the Indian Penal 
Code. 

64. Protection of action taken in good faith.— (1) No suit, prosecution 
or other legal proceedings shall lie against the Commission or any member, 
officer or servants of the Commission, the Director, the Registrar or 
member of the staff of the Director or the Registrar in respect of anything 
which is in good faith done or intended to be done under this Act. 

(2) No suit shall be maintainable in any Civil Court against the Central 
Government or any officer or employee of that Government for any damage 
caused by anything done under, or in pursuance of any provisions of, this 
Act. 

65. Inspection of, and extracts from, the register.— (1) The register, 
other than the special section, shall be open to public inspection during such 
hours and subject to the payment of such fees, not exceeding rupees twenty- 
five, as may be prescribed. 

(2) Any person may, upon the payment of such fee, not exceeding rupee 
one, for every one hundred words, as may be prescribed, require the Regis¬ 
trar to supply to him a copy of, or, extract from, any particulars ehtered or 
filed in the register, other than the special section, certified by the Registrar 
to be a true copy or extract 

(3) A copy of, or extract from, any document entered or filed in the re¬ 
gister certified under the hand of the Registrar or any officer authorised to 
act »n this behalf shall, in all legal proceedings, be admissible in evidence as 
of equal validity with the original. 

66. Power to make regulations.— (1) The Commission a fmay by notifica¬ 
tion in the official Gazette, make regulations] for the efficient performance 
of its functions under this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
provisions, such regulations may provide for all or any of the following 
matters, namely:— 

(a) the conditions of service, as approved by the Central Government, of 
persons appointed by the Commission; 

(b) the issue of the processes to Government and to other persons and the 
manner in which they may be served; 


Section 55 

Under S. 55 an appeal lies to Supreme 
p*irt only on one of the grounds mentioned 
to S. 100 of the Code of Civil Procedure. It 
Is, therefore, necessary in all such cases for 
°ounsel to clearly formulate and direct 
court’s attention to only questions of law 
which arise so that these may be decided. It 
is not permissible to go over the whole range 
or evidence led. A 1977 SC 1265(1292) : 1977 
®*xLR 2012. 

(2) Section 55 is an instance of legislation 
oy incorporation and not Legislation by re¬ 
ference. The right of appeal was clearly 
intended to be limited to the grounds set 
out in the then existing S. 100. It is difficult 
■? any valid reason why the Legislature 
mould have thought it necessary that the 
a anges in S. 100 should also be reflected in 
a. 55 which deals with the right of appeal 


in a totally different context A 1979 SC 79f 
(»11) : 1979 TaxLR 2064. 

(3) Notice calling for application under 
Section 26 for registration of undertaking — 
Not appealable. ILR (1974) 2 Delhi 282(309). 
(Reversed on another point in 1981 TaxLR 
2475 (Delhi).) 

Section 16 


(1) Where an enquiry under Section 3 
initiated by order dated 6th December 197< 
after 1974 regulation came into force, mer 
pending before the Commission, it was he! 
that such an enquiry would dis-continu 
m accordance with 1974 Regulations and 197 
Regulation would not apply. (1979) 49 Cor 
Cas 686 (712)(Bom). (Reversed on anothe 
point in 1982 TaxLR 2590 (Bom).) 

^ Regulations 1974 R. 7 

Regulation is not inconsistent with (X I 
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(ci the manner in which the special section of the register shall be main¬ 
tained and the particulars to be entered or filed therein; 

(di the duties and functions of the Registrar and the Director; 

(ei the payment of costs of any proceedings before the Commission by the 
parties concerned and the general procedure and conduct of the busi¬ 
ness of the Commission; 

(f) any other matter for which regulations are required to be, or may be, 
made tinder this Act. 

b [(3) The Central Government shall cause every regulation made under 
this section to be laid, as soon as may be after it is made, before each House 
of Parliament, while it is in session, for a total period of thirty-days which 
may be comprised in one session or in two or more successive sessions, and 
if. before the expiry of the session immediately following the session or the 
successive sessions aforesaid, both Houses agree in making any modification 
in the regulation, or both Houses agree that the regulation should not be 
made, the regulation shall thereafter have effect only in such modified form 
or be of no effect, as the case may be- so, however, that any such modifica¬ 
tion or annulment shall be without prejudice to the validity of anything pre¬ 
viously done under That regulation.) 

[a] Substituted for the words "may make regulations", by the Delegated Legisla¬ 
tion Provisions (Amendment) Act, 1983 (20 of 1983), S. 3 and Sch. (not yet in 
force). 

fb) Inserted, ibid. 

67. Power to make rules.— (1) The Central Government may, by noti¬ 
fication in the Official Gazette, make rules 3 to carry out the purposes of this 
Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, name¬ 
ly:— 

(a) the form and manner in which notices may be given or applications 
may be made to it under this Act and the fees payable therefor; 

fb) the particulars to be furnished under this Act and the form and man- 
ner in which and the intervals within which they may be furnished; 

(e) the conditions of service of members of the Commission and the Regis- 


(d) the places and the manner in wfrch the register shall be maintained 
by the Registrar and the particulars to be entered therein; 

(e) the fees payable for inspection of the register and for obtaining cerU 
fied copies of particulars from the register; 

(f) the travelling and other expenses payable to persons summoned by the 

Commission to appear before it; 


Section 6fi (contd.) 

Rr 4 and 5 Civil P. C. - Further and 
better narticulars of allegations in S. 10 (a) 

(iv) notice - Can be a ? ke ^ J° r taxLR* 2590 
reply to notice is filed. 1982 TaxLR 2.19U 

(2596) : (1983) 1 BomLR 447 (DB). ((1979) 49 

ComCas 686 (Bom). Reversed.) 

(3) Monopolies and Restrictive Trade Prac¬ 

tices Commission Regulation^ 1974 Regula¬ 
tions 21 and 74 - 1974 Regulations are 

validly made under Act — Commission has 
not acted in excess of authority in framtnfj 
Regulations — Regulations are not invalid on 
ground of violation of principles of natural 
fjstice (1979) 49 ComCas 686(751)(Bom). 

&ev?rsed on another point in 1982 TaxLR 
2590 (Bom).) 

(4) Notice of enouiry under S 37 (IV to 
undertaking relating to re ^t.ve trade 
practice^ indulged in by it — Non-supplyof 
copy of report of Director of Investigation 


to undertaking is not illegal. (1979) 49 Com 
Cas 686 (751) (Bom) (Reversed on another 
point in 1982 TaxLR 2590 (Bom).) 

(5) By virtue of regulation made under 
S 66 (2) (d) Registrar has locus standi 
appear and conduct proceedings under sec¬ 
tion 37. (1975) 45 ComCas 652 ( 659 )(MRTPC). 

(6) The original notice set out that ten 

paper mills named therein "are indulging 
in restrictive trade practices mentioned in 
the notice. The Director of Investigation ap¬ 
plied to the Commission for amendment or 
the notice by insertion of the words in 
concert or otherwise” between the words 
"are” and "indulging” in • the notice. * 
addition was sought at a stage when toe 
pleadings were over. Held that the addition 
was only to amend the defect or _. err £*‘ > _, 
the notice, which is permissible e .% 

lation 72- (1> 1975 TaxLR. 1988(1989) . « 

ComCas 252 (MRTPC). . 
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(g) the criterion to be adopted for determining the circumstances in which 
conditions or matters enumerated in sections 21. 23 and 25 shall be 
considered to exist; 

(h) any other matter which is required to be, or may be, prescribed. 

(3) Every rule made by the Central Government under this Act shall be 
laid, as soon as may be after it is made, before each House of Parliament 
while it is in session for a total period of th : rty days which may be comprised 
in one session or ^in two or more successive sessions, and if, before the expiry 
of the session immediately following the session or the successive sessions afore¬ 
said), both Houses agree in making anv modification in the rule or both Houses 
agree that the rule should not be made, thi- rule shall thereafter have effect 
only in such modified form or be of no effect, as the case may be: so, how¬ 
ever, that any such modification or annulment shall be without prejudice to 

the valid : ty of anything previously done under that rule. 

[a] For Monopolies and Restrictive Trade Practices Rules. 1970. see GSR. 1037, 

Gazette of India, 10-7-1970. Pt. II. Sec. 3 <i>. Extra, p. 603 (as amended by 

, GSR. 92. dated 5-1-1971, Gazette of India. 1971, Pt. II. Sec. 3 (i). Extra, p. 44); 

for Monopolies and Restrictive Trade Practices Commission (Conditions of 
Service of Chairman and Members) Rules, 1970. Gazette of India. 2-8-1970, 
Pt. II. Sec. 3 (i). Extra, p. 655: for Monopolies and Restrictive Trade Prac¬ 
tices (Information) Rules. 1971, G.S R 607, published in Gazette of India, 24-4- 
1971, Pt. II, Sec 3 (i), p. 1666; for Monopolies and Restrictive Trade Practices 
(Classification of Goods) Rules, 1971, see Gazette of India, 10-7-1971, Pt. II, 
Sec. 3 (i), p. 2802 (G.S.R. 1033/71). 

[b] Substituted for the words "in two successive sessions, and if, before the expiry 
of the session in which it is so laid or the session immediately following" by 
the Delegated Legislation Provisions (Amendment) Act, 1983 (20 of 1983), S. 3 
and Sch. (not yet in force). 
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[The text of the Act printed here is as on 15-11-1983.] 
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STATEMENT OF OBJECTS AND REASONS 


"There are at present certain enactments 
like the Motor Vehicles Act. 1939 r, n d the 
Factories Act. 1948. which cover certain sec- 
tions of motor transport workers and cer¬ 
tain aspects of their conditions of employ- 
men'. There is. however, no independent 
legislation applicable to motor transport 
workers as a whole or for regulating the 
various aspects of their conditions of em¬ 
ployment. work and wages. It is considered 
desirable to have a separate legislative 

ACT HOW AFFECTED BY 


measure for motor transport workers which 
would cover matters like medical facilities, 
welfare facilities, hours of work, spread-over, 
rest periods, overtime, annual leave with 
pay. etc., on the analogy of similar enact¬ 
ments for workers in factories, mines and 
plantations. The present Bill is intended to 
achieve this object 

2. The notes on clauses explain the main 
provisions contained in the Bill.”—Gaz. of 
Ind.. 29-4-1960. Extra. Pt. II. Sec. 2. p. 387. 

SUBSEQUENT LEGISLATION 


—Amended by Act 51 of 1970. 

—Extended by Act 51 of 1970; Regns. 6 of 1903; 7 of 1963; 11 of 1963. 
—Amended in Madhya Pradesh by M. P. Act 18 of 1967,—See M. P. Act 43 of 
1981. 

—Amended in Tamil Nadu by T. N. Act 54 of 1975. 

—Amended in West Bengal by W. B. Act 46 of 1978, 29 of 1979. 


[THE] MOTOR TRANSPORT WORKERS ACT, 1961 

(ACT 27 OF 1961)“ 

[20th May, 1961.] 

An Act to provide for the welfare of motor transport workers and to regu¬ 
late the conditions of their work. 

Be it enacted by Parliament in the Twelfth Year of the Republic of 
India as follows;— 

[a] For Statement of Objects and Reasons, see Gazette of India, 29-4-1960, Extra, 
Pt. II. Sec. 2, p. 387. And for Joint Committee Report, see ibid, p. 831. 

The Act has now been extended to— 

(1) Goa, Daman and Diu. by Regn. 11 of 1963 (1-2-1965); 

(2) Dadra and Nagar Haveli by Regn. 6 of 1963; 

(3) Pondicherry by Regn. 7 of 1963 O-10-1963): 

(4) Jammu and Kashmir by Act 51 of 1970 (1-9-1971). 


CHAPTER I 
PRELIMINARY 


1. Short title, extent, commencement and application.— (1) This Act may 
be called the Motor Transport Workers Act, 1961. 

(2) It extends to the whole of India a [* * *]. 

(3) It shall come into force on such date, not being later than the 31st 
day of March, 1962, as the Central Government may, by notification in the 
Official Gazette, appoint and different dates may be appointed for different 

States. 


Section 1 

(11 Motor Service maintained by Post and 
Telegraph Department is not a Motor Trans¬ 
port undertaking within Section 2 (g) of the 
Act — Section 13 of the Act does not apply 
to the workers in such Motor Service, a 
1965 Bom 120(123) : (1964) 2 LabLJ 584. 

(2) The Act of 1961 is a special Act pass¬ 
ed by the Parliament covering ^e case oi 
a motor transport worker, whereas the Bihar 
shoos and Establishment Act of 1954 is a 
general Act passed by a State. The Binar 


id relates to workers in all shops and es- 
ablishments. whereas the Act of 1961 covers 
he case of all motor transport workers, 
lence. the claim of the driver of a smaJi 
notor transport establishment for payment 
or arrears of wages plus compensation is 
overned by Act of 1961. A J>at £^9 
273) : 1969 BLJR 1078 (FB). (A 1969 Pat 
00. Approved.) A 1968 Pat 200(202) : 1968 
,abIC 801 (DB). (Labour Court has no 

Lirisdiction to entertain an application under 
iihar Shops and Establishments Act at the 
istance of a conductor.) 
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■ a {Provided that it shall come into force in the State of Jammu and Kash¬ 

mir on the commencement of the Central Labour Laws (Extension to Jammu 
and Kashmir) Act, 1970.] 

(4) It applies to every motor transport undertaking employing five or 
more motor transport workers: 

Provided that the State Government may, after giving not less than two 
months’ notice of its intention so to do, by notification in the Official Gazette, 
apply all or any of the provisions of this Act to any motor transport under¬ 
taking employing less than five motor transport workers. 

[a] Words "except the State of Jammu and Kashmir” omitted and a proviso add¬ 
ed to sub-section (3) by the Central Labour Laws (Extension to Jammu and 
Kashmir) Act, 1970 (51 of 1970), Section 2 and Schedule (1-9-1971). 

[b] The Act came into force in the States on the dates appointed by notifications 

as given below.— 


States 

Madhya Pradesh 


Assam (Nagaland. Megha¬ 
laya) 

Kerala 

Mysore 

Orissa 

Punjab (Haryana Chandi¬ 
garh) 

Andaman and Nicobar Is¬ 
lands 
Delhi 

Himachal Pradesh 
West Bengal 
Madras (Tamil Nadu) 
Maharashtra 
Uttar Pradesh 
Andhra Pradesh 

Rajasthan . 1 


Tripura 


} 


Khar 

Gujarat 

Manipur 

Jammu & Kashmir 



Pondicherry 

Goa, Daman and Diu 


The Act has been extended 
not enforced yet 


Date appointed Notification published in 

26-1-1962 ' S.O 296. D/- 23-1-1962. Gaz. 

of Ind.. 1962. Ext.. Pt. II. 
S. 3 (ii). p. 167. 


6-3-1966 Ibid. 


1-3-1962 

Ibid. 

31-3-1962 

Ibid. 

1-2-1962 

S.O. 310. D/- 30-1-1962. ibid. 
P. 189. 

1-2-1962 

S.O. 382. D/- 31-1-1962. ibid, 
P 197. 

15-2-1962 

S.O. 468, D 1 - 9-2-1962. ibid, 
P. 399. See also TrL Gaz., 
30-6-1978. Ext.. Pt. 1, p. 6 

(No 118). 

1-3-1966 

S.O. 533. ibid. p. 538 

S.O. 789. Gaz. of Ind.. 17-3- 

31-3-1962 

1962. Pt. II. S. 3 (ii), 
p. 703. 

1-9-1971 

G.S.R. 1213. Gaz. of Ind., 
19-8-1971, Pt. n. S 3 (i), 
Ext. a 807. 

1-10-1963 

Regn. VII of 1963. S. 3. 

1-2-1965 

Goa Govt. Gaz.. 14-1 1965, 


P. 3. 


to Dadra and Nagar Haveli by Regn. VI of 1963 but 


■wdkni l dan,) 

(3) Driver employed in Bus __, 

Company — Claim for wages made under 
Section 33-C (2) of Industrial Disputes Art 
~ Claim disputed by employer — Claim 
does not come within Section 33-C (2) — 

pattn could be made only under 1936 Act 
The Payment of Wanes Act 1636 — In 
ww of the provisions of S. 25 of the 1661 
A rt not ification under S. 1 (3) is deemed to 
■e with reference to an undertaking which 
fcan industrial esta«Uma*t-^ Labour 


Court has no jurisdiction. 1977 LabIC 330 
(322) : (1976) 1 AndhWR 427. 

(4) Claim under, by motor transport work- 

w tol nrinaple available to exclude 

operation of S. 33-C of the Industrial Dis¬ 
putes Act,lfl47 to motor transport workers 

Jurisdiction of Labour Court not taken 
by enactment of Motor Transport 

(5) Where a company maintains a fleet of 

«*totoyin* mm than five 
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OBJECTS AND REASONS 

Sub-section (4).— "The Committee feel workers and the powers of the State Gov- 
that the Act should be made applicable to ernment should consequently extend to ap- 
every motor transport undertaking employ- plying the Act to motor transport undertak¬ 
ing five or more instead of ten or more Tas ings employing less than five motor trans- 
proposed in the original Bill] transport port workers.”—J.C.R. 

2. Definitions.— In this Act, unless the context otherwise requires, 

(a) "adolescent” means a person who has completed his fifteenth year but 
has not completed his eighteenth year, 

(b) "adult” means a person who has completed his eighteenth year; 

(c) "child” means a person who has not completed his fifteenth year; 1 

(d) "day” means a period of twenty-four hours beginning at midnight: 

Provided that where a motor transport worker’s duty commences before 
m’dnight but extends beyond midnight, the following day for him shall be 
deemed to be the period of twenty-four hours beginning when such duty 
ends, and the hours he has worked after midnight shall be counted in the pre-: 
vious day; 

OBJECTS AND REASONS 

Clause (d).— "The Committee feel that in should be deemed to be the period of twenty- 
tfie case of a motor transport worker whose four hours beginning when such duty ends, 
duty commences before midnight but extends and the hours that he has put in after mid- 
beyond midnight, the following day for him night should be counted in the previous day ■ 

—J. C. R. 

(e) "employer" means, in relation to any motor transport undertaking, the 
person who. or the authority which, has the ultimate control over the 
affairs of the motor transport undertaking, and where the said affairs 
are entrusted to any other person whether called a manager, manag¬ 
ing director, managing agent or by any other name, such other person; 

(f) "hours of work” means the time during which a motor transport work¬ 
er is at the disposal of the employer or of any other person entitled 
to claim his services and includes— 

(i) the time spent in work done during the running time of the trans? 

port vehicle; 

(ii) the time spent in subsidiary work; and 

(iii) periods of mere attendance at terminals of less than fifteen minutes; 


Explanation.— For the purposes of this clause— 

(1) "running time” in relation to a working day means the time from the 
moment a transport vehicle starts functioning at the beginning of the 
working day until the moment when the transport vehicle ceases to 
function at the end of the working day, excluding any tune during 
which the running of the transport vehicle is interrupted for a period 
exceeding such duration as may be prescribed during which period the 


Section 1 (contd.) 

workers to carry raw material to its factory, 
the provisions of the Motor Transport 
Workers Act apply to it. The activity car¬ 
ried out by it is that of a private carrier and 
hence brings it within the expression 
"Motor Transport Undertaking” as defined 
bv Section 2 (g! of the Act. If the works’s 
do not work in factory premises, they do 
not come within the expression 'commema 
establishment” under Section 2 (h). 1673 All 
L.I 320(322) : (1973) 2 Lab LJ 433. 


ployer of a motor transport undertaking and 
as such the provisions of the Act cannot be 
applied to it. 1978 LabIC (NOC) 203 (DB) 
(Pat). 

Section 2 (e) 

(1) Application for registration by employ¬ 
er — M. P. Electricity Board is competent to 
make it as the ultimate control over its af¬ 
fairs is vested with it and not entrusted to 
any other. A 1972 MadhPra I8»(192). 1978 
MPLJ 9*9 (DB). 

Station 2 (ft 


(ft) A Corporation established for operation 

and promotion of the scheme of 
water supply, flood control generation, trans¬ 
mission and distribution of electrical energy 
etc., which also maintained vehicles f<or car- 
rying children of its employees to and from 
schools, cannot be considered to be an em 


(1) Claim by conductor for overtime wages 

- Claim on basis that at terminal he re¬ 
mained in charge of cash of hsimaster for 
hours of work in excess of mOMtaan 

— Held from mere fact that conductor re¬ 
mained in charge of cash it «mMnot be 
inferred that he remained at disposal or m* 
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persons who drive, or perform any other work in connection with the 
transport vehicle are free to dispose of their time as they please or 
are engaged in subsidiary work; 

(2) "subsidiary work” means work in connection with a transport vehicle, 

its passengers or its load which is done outside the running time of e 
transport vehicle, including in particular— 

(i) work in connection with accounts, the paying in of cash, the signing 
' of registers, the handing in of service sheets, the checking of tickets 

and other similar work; 

(ill the taking over and garaging of the transport vehicle; 

(iii) travelling from the place where a person .signs on to the place 
where he takes over the transport vehicle and from the place 
where he leaves the transport vehicle to the place where he signs 

' off; 

(iv) work in connection with the upkeep and repair of the transport 
vehicle, and 

(v) the loading and unloading of the transport vehicle, 

(3) "period of mere attendance” means the period during which a person 

remains at his post solely in order to reply to possible calls or to 
resume action at the time fixed in the duty schedule; 

(g) "motor transport undertaking” means a motor transport undertaking en- . 
gaged in carrying passengers or goods or both by road for hire or re¬ 
ward, and includes a private carrier; 

(h) "motor transport worker” means a person who is employed in a motor 
transport undertak : ng directly or through an agency, whether for wages 
or not, to work in a professional capacity on a transport vehicle or to 
attend to duties in connection with the arrival, departure, loading or 
unloading of such transport vehicle and includes a driver, conductor, 
cleaner, station staff, line checking staff, booking clerk, cash clerk, depot 
clerk, timekeeper, watchman or attendant, but except in section 8 does 
not include— 


Section 2 (f) (contd.) 

master as is required by definition 'hours 
of work’ in Section 2 (f) and therefore he 
could not be treated to have put in any 
extra ’hours of work’. A 1968 MP 10 (12) : 
1968 LabIC 30 (DB). 

Section 2 (g) 

(1) Word “include” in definition dees not 
restrict it to undertaking of commercial na¬ 
ture. A 1970 SC 1923(1925). 

(2) Definition includes private carrier — 
Motor Vehicles owned and employed by a 
person for conveying pine wood from forest 
to his place are private carriers — Under- 
takinft need not be in business of transport. 
1971 LabIC 776(777) (All). 

(3) Company engaged in business of trans¬ 
portation of goods by motor — Held com¬ 
pany came within definition of Motor trans¬ 
port undertaking under S. 2 (g) — Central 
Act applied and under Section 37 excluded 
operation of Andhra Pradesh Shops and Es¬ 
tablishments Act (16 of 1966) — Sec 2 (h)(ii) 

uVli? 0t apply — Company failing to register 
itself under Central Act or State Act — 
sh ° u, d be taken to direct company to 
register itself under the Central Act — Com¬ 
pany failing to comply with -order to register 
l S d ? r ? t ® te Act commits no offence 
m -mdm (lfl72V 2 AndhLT 1 : 42 


(4) “Motor transport workers" — Drivers 
of staff car, jeeps etc. of M. P. Electricity 
Board do not come under S. 2 (h) since the 
Board is an undertaking only as a private 
carrier. A 1972 MadhPra 188(192) : 1972 
MPLJ 939 (DB). 

(5) Municipal Council owning motor vehi¬ 
cles and using them for carrying its pro¬ 
perty is private carrier and therefore motor 
transport undertaking. A 1970 SC 1923(1924). 

(6) Motor service maintained by Post and 
Telegraph Department is not motor trans¬ 
port undertaking or a private carrier — 
Section 13 does not apply to drivers in such 
motor service. A 1965 Bom 120 (123): (1964) 
2 LabLJ 584. 

(7) A Corporation established for operation 
of schemes like irrigation etc. maintained 
vehicles for carrying children of its employ¬ 
ees to and from schools — Corporation not 
an employer of motor transport undertaking 

no«Trf^7 lsi0ns j° f £ he Act not a PPHcable — 

hSS ‘ ?rnTi er , S - 2 (R) is not of much - 

nr f ~ Undertaking means business, enter- 
prise or project engaged in — Corporation 

n^»I^ 0thin ^u t0 do with the business etc. con- 
?NOCJ 2M ®BHPa” VChl ' 1S 19,8 Lab,C 






... _ Section 2 (h) 

Y ord " em P'°yed" in the definition 
of Motor transport worker’ is not used in 

-^ ~ :ense of using the services of at™ 

1 A .Ja, the citations stands . for atg 


•• . 
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(i) any such person who is employed in a factory as defined in the Fac¬ 
tories Act, 1948; 

r ?" y such Person to whom the provisions of any law for the time 

being m force regulating the conditions of service of persons em¬ 
ployed in shops or commercial establishments apply; 

OBJECTS AND REASONS 


Claose th).— "The Committee are of the 

op’ninn that ‘he conductor and timekeeper 
should be specifically enumerated among the 
motor transport workers. The Committee 


further feel that persons referred to in 
and (ii) of this item should be included 
motor transport workers for the purpose 
clause 8.”—J. C. R. 


(i) "prescribed” means prescribed by rules made under this Act; 


ft) 

as 

of 


(j) qualified medical practitioner” means a person having a certificate 
granted by an authority specified in the Schedule to the Indian Medi¬ 
cal Degrees Act, 1916, or notified under section 3 of that Act or speci¬ 
fied in the Schedules to the Indian Medical Council Act, 1956, and in¬ 
cludes any person having a certificate granted under any Provincial or 
State Medical Council Act; 


(k) ’spread-over” means the period between the commencement of duty on 
any day and the termination of duty on that day: 

0) "wages” has the meaning assigned to it in clause (vi) of section 2 of the 
Payment of Wages Act. 1936; ; 


(m) "week” means the period between midnight on Saturday night and 
midnight on the succeeding Saturday night; 


(n) all other words and expressions used but not defined in this Act and 
defined in the Motor Vehicles Act, 1939, shall have the meanings re¬ 
spectively assigned to them in that Act. 


Section 2 (h) (conld.) 

but rather in the sense of keeping a person 
in one’s service. The definition is. of course, 
made wide to take in all persons working 
in a professional capacity in an undertaking 
for running its affairs in any capacity and 
not only persons employed on wages. A 
1968 SC 583(508). (Persons hiring vehicles 
from motor transport undertaking on a fix¬ 
ed hire for their own operations are not 
''motor transport workers”.) 

(2) In order to be a motor transport work¬ 
er, he must be employed in a motor trans¬ 
port undertaking. 1970 A11LJ 1400(1402). 
(Undertaking generating and supplying elec¬ 
tricity — Persons driving and looking a.ter 
its motor vehicles not motor transport work¬ 
ers within Section 2 (h). 


(3) "Motor transport workers” — Drivers 
of staff cars, ieeps etc. of M. P. Electricity 
Board do not come under this clause a 
1972 MadhPra 188(192): 1972 MPLJ 939 (DB). 


(4) The definition in S 2 (h) does not 
make any distinction between casual or tem¬ 
porary employee and a permanent or regu¬ 
lar employee. J1 applies to all tl jese emplo¬ 
yees A 1971 AndhPrn 144(14o) : (lrf/0) 2 An 
WR 365(356). (Casual or temporary driver 
held entitled to weekly day of rest and to 
overtime wages if he works on that day.) 


(5) Mo 4 or service maintained by the Po*t 
and Telegraph Department is not a motor 
transport undertaking or a private earner 


and S. 13 cannot be applied to its workers. 
A 1965 Bom 120023) : (1964) 2 LabLJ 584. 

(6) Section excludes inter alia provisions of 
any existing law regulating conditions of 
service of persons empolyed in shops or 
commercial establishments — Hence there is 
no repugnancy between the Act and Kerala 
Act. 34 of 1960. A 1967 Ker 225(226. 227) i 
(1967) 1 LabLJ 498. 

(7) Provisions of the Act impliedly super¬ 

sede the provisions of Bihar Shops and Es¬ 
tablishments Act in so far as they relate to 
motor transport workers — Labour Court 
has no jurisdiction to entertain an applica¬ 
tion under Bihar Shops and Establishments 
Act at the instance of a person employed as 
a conductor under the State Transport Cor¬ 
poration. A 1968 Pat 200(202. 20SM 1961 
LabIC 801. * 

(8) Madras Shops and Establishments Ad 
(1947), S. 41 — Motor transport workers not 
entitled to benefit under Shops and Estab¬ 
lishments Act — Motor Transport Workers 
Act excludes the application of other Acts. 
(1979) 2 Mad LJ 62(65). (A 1967 Ker 225, 
Dissented from.) 

Section 2 (») 

(1) Motor Service maintained by Post and 
Telegraph department is not a motor trans¬ 
port undertaking or a private earner an* 
hence S. 13 cannot be applied to thednvers 
employed in that service. A 1965 Bom izn 
(123): f€ BetnLR 7«7. 
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STATE AMENDMENT 

Tamil Nadu: 

In its application to the State of Tamil Nadu, in clause (at and clause (d of 
section 2, for the word "fifteenth" substitute the word "sixteenth” —T. N. Act 
54 of 1975, S. 2 (1-1-1976). 

CHAPTER n 

REGISTRATION OF MOTOR TRANSPORT UNDERTAKINGS 

3. Registration of motor transport undertaking.— (1) Every employer of 
a motor transport undertaking to which this Act applies shall have the under¬ 
taking registered under this Act. 

(2) An application for the registration of a motor transport undertaking 
shall be made by the employer to the prescribed authority in such form and 
within such time as may be prescribed. 

(3) Where a motor transport undertaking is registered under this Act, 
there shall be issued to the employer a certificate of registration containing 
such particulars as may be prescribed. 

CHAPTER HI 

INSPECTING STAFF 

4. Chief inspector and inspectors.— (1) The State Government may, by 
notification in the Official Gazette, appoint for the State a duly qualified per¬ 
son to be the chief inspector and as many duly qualified persons to be in¬ 
spectors subordinate to the chief inspector as it thinks fit. 

(2) The chief inspector may declare the local limits within which inspec¬ 
tors shall exercsie their powers under this Act, and may himself exercise the 
powers of an inspector within such local limits as may be assigned to him 
by the State Government 

(3) The chief inspector and all inspectors shall be deemed to be public 
servants within the meaning of section 21 of the Indian Penal Code. 

5. Powers of the inspectors.—(1) Subject to such conditions and restric¬ 
tions as the State Government may by general or special order impose, the 
chief inspector or an inspector may— 

(a) make such examination and inquiry as he thinks fit in order to ascertain 
whether the provisions of this Act or rules made thereunder are being 
observed in the case of any motor transport undertaking, and for that 
purpose require the driver of a transport vehicle to cause the transport 
vehicle to stop and remain stationary so long as may reasonably be 
necessary; 

(b) with such assistance, if any, as he thinks fit, enter, inspect and search 
any premises which he has reason to believe is under use or occupa¬ 
tion of any motor transport undertaking at any reasonable time for 
the purpose of carrying out the objects of this Act; 


Section 3 

(1) Application for registration by em¬ 
ployer — M.P. Electricity Board is compe¬ 
tent to make it as the ultimate control over 
its affairs is vested with it and not entrust¬ 
ed to any other. A 1972 MadhPra 188(192): 
1972 MPLJ 999 (DB>. 

(2) "Motor transport workers” — Drivers 
of staff car. jeeps etc. of M. P. Electricity 
Board do not come under S. 2 (h) since the 
Board is an undertaking only as a private 
carrier not falling within the clause — Held, 
mat under Section 3 petitioner Board 
In so far as It isa "private carrier" 
may apply for a single registration certifi¬ 
cate in respect of 'goods vehicles’ owned and 


used by it A 1972 MadhPra 188(192) : 1972 
MPLJ 939 (DB). 

Section 4 

(1) Government appointing Assistant In¬ 
spector as Inspector by virtue of powers 
conferred under Section 4 (1) — Cognisance 
of offence can be taken on complaint filed 
by such Assistant Inspector 1971 CriLJ 562 
(663): 1970 MLW (Cri) 208 (1). 

(2) Proceeding under Bihar Act 8 of 1954 

Initiated upon complaint of Labour Officer 

— Held. Central Act of 1961 intended to 

supersede Bihar Act 8 of 1954 and Labour 

Officer was not competent to file complaint 

in respect of matter 1 covered by that Act in 

Sfe* °L?!f tlons 35 and 4 1870 LabIC 1651 

US31) (Pat). .... 
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(c) examine any motor transport worker employed in a motor transport 
undertaking or require the production of any register or other docu¬ 
ment maintained in pursuance of this Act, and take on the spot or 
otherwise statements of any person which he may consider necessary 
for carrying out the purposes of this Act; 

(d) seize or take copy of such registers or documents or portions thereof as 
he may consider relevant in respect of an offence under this Act which 
he has reason to believe has been committed by an employer; 

(e) exercise such other powers as may be prescribed : 

Provided that no person shall be compelled under this sub-section to 
answer any question or make any statement tending to incriminate himself. 

(2) The provisions of the Code of Criminal Procedure, 1898, shall, so far 
as may be, apply to any search or seizure under this section as they apply 
to any search or seizure made under the authority of a warrant issued under 
section 98 of the said Code. 

OBJECTS AND REASONS 

"The Committee are of the opinion that committed by an employer. For this purpose, 

powers of the inspector should be enlarged, the provisions of section 98 of the Code of 

He should have the power to stop a trans- Criminal Procedure. 1898 relating to search 

port vehicle for as long as may be reason- of a house suspected to contain stolen pro- 

ably necessary. He should also be empower- perty. forged documents, etc. should be made 

ed to search premises and seize or take co- applicable to a search or seizure under this 

pies of registers or documents which he may clause. The clause has been amended ac- 

consider relevant in respect of any offence cordingly”.—J. C. R. 

6 . Facilities to be afforded to inspectors.— Every employer shall afford 
the ch : ef inspector and an inspector all reasonable facilities for making any 
entry, inspection, examination or inquiry under this Act. 

7. Certifying surgeons.— (1) The State Government may appoint 3 quali¬ 
fied medical practitioners to be certifying surgeons for the purposes of this 
Act within such local Tmits or for such motor transport undertaking or class 
of motor transport undertaking as it may assign to them respectively. 

' (2) The certifying surgeon shall perform such duties as may be prescrib¬ 

ed in connection with— 

(a) 'he examination and certification of motor transport workers; 

(b) the exercise of such medical supervision as may be prescribed where 
adolescents are, or are to be, employed as motor transport workers in 
any work in any motor transport undertaking which is likely to cause 

injury to their health. T 

[a] For such appointments in Andhra Pradesh, see A. P. Gaz., 13-2-1984. P l, 
p 457: in Goa, Daman and Diu, see Goa Gaz., 29-6-1967, Sr. I. p. 102; and in 
Rajasthan, see Raj. Govt. Gaz . 5-11-1964, Pt. IV (Ga), p. 435 (5); in Pondi¬ 
cherry see Pondi. Gaz., 27-12-1966. p. 791. 

CHAPTER IV 


WELFARE AND HEALTH 


8. Canteens.— (1) The State Government may make rules requiring that 
in every place wherein one hundred motor transport workers or more em¬ 
ployed in a motor transport undertaking ordinarily call on duty during every 
day, one or more canteens shall be provided and maintained by the employer 
for the use of the motor transport workers. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 

(a) the date by which the canteens shall be provided; 

(b) the number of canteens that shall be provided and the standards in re¬ 
spect of construction, accommodation; furniture and other equipment 


of the canteens; . . . 

(c) thp foodstuffs whigh may be served thereto ; and the 
which may be made therefor; - 


, charges 

• a 
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(d) the constitution of a managing committee for a can'een and the repre¬ 
sentation of the motor transport workers in the management of the 
canteen. 

(3) The State Government may, subject to such conditions as it may im¬ 
pose, delegate to the chief inspector the power to make rules with reference 
to clause (c) of sub-section (2). 

9. Rest rooms.— (1) In every place wherein motor transport workers em¬ 
ployed in a motor transport undertaking are required to halt at night, there 
shall be provided and maintained by the employer for the use of those motor 
transport workers such number of rest rooms or such other suitable alterna¬ 
tive accommodation, as may be prescribed. 

(2) The rest rooms or the alternative accommodation to be provided 
under sub-section (1) shall be sufficiently lighted and ventilated and shall be 
maintained in a clean and comfortable condition. 

(31 The State Government may prescribe the standard in respect of con¬ 
struction, accommodation, furniture and other equipment of rest rooms or 
the alternative accommodation to be provided under this section. 

10. Uniforms.— (1) The State Government may, by notification in the 
Official Gazette, make rules requiring an employer of a motor trancnort 
undertaking to provide for the drivers, conductors and line-checking staff em¬ 
ployed in that undertaking such number and type of uniforms, raincoats or 
other like amenities for their protection from rain or cold as may be specified 

. in the rules. 

(21 There shall be paid to the drivers, conductors and line-checking staff 
by the employer an allowance for washing of uniforms provided under sub¬ 
section (11 at such rates as may. be prescribed : 

Provided that no such allowance shall be payable by an employer who 
has made at his own cost adequate arrangements for the washing: of uniforms. 

OBJECTS AND REASONS 

"The Committee are of the view that the feel that no washing allowance should be 
responsibility of the employer for providing payable by an employer where he hac made 
uniforms to the motor transport workers adequate arrangements for the washing of 
should be limited to the drivers, the conduc- uniforms at his own cost. The clause has 
tors and the line-checking staff. They also been amended accordingly”.—J. C. R. 

STATE AMENDMENT 

Madhya Pradesh: 

In its application to the State of Madhya Pradesh, for S. 10, substitute the fol¬ 
lowing section, namely 

10. Uniforms.— ( 1 ) The State Government may. by notification in the Official 
Gazette, make rules requiring an employer, of a motor transport undertaking to. 
provide for the drivers, conductors, cleaners, watchmen and line-checking staff em¬ 
ployed in that undertaking such number and type of uniforms, raincoats or other 
like amenities for their protection from rain or cold as may be specified in the 
rules. 

(2) There shall be paid to drivers, conductors, cleaners, watchmen, and the line- 
checking stafT by the employer an allowance for washing the uniforms provided 
under sub-section (1) at such rates as may be prescribed: 


Section 9 

(1) Requiring ■ an operator to provide suit¬ 
able accommodation for workers during 
night halts is not violative of Art. 19 (1) (g). 
(1972) 2 AndhWR 8: ILR (1972) AndhPra 
1129(1132). 

Section 10 

• (1) Requiring an operator to provide uni¬ 
forms to workers not violative of Art. 19 (1) 
fe). (19721 2 AnWR 8 : (1972) 1 AndhLT 
261(263) (DB). 


(2) Claim for washing allowance under 
Section 10 (2) — Authority under Payment 
of Wages Act (1936) will have no jurisdie- 
tion but Labour Court under Sec. 33C (2) of 
Industrial Disputes Act will have jurisdic¬ 
tion* (1970) 37 FJR 318 : (1971) 1 Mad LJ w 

(109). ’ * 

(3) Claim for washing allowance — Work¬ 
man is entitled to receive it — The work- 
“ an . » entitled to Approach- Labour Court 
for fceHef. 1971 LablC 630(631) : 84 &adL?W 

olU. f • ’ - - i . 
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that no such all °wance shall be payable by an employer who has 
Act 18 of mrs Ta-eST arrangementS f ° r 1116 uniforms’'.-M. P. 


ical facilities— There shall be provided and maintained by the 
emptoyer so as to be readily available such medical facilities for the motor 
transport workers at such operating centres and halting stations as may be 
prescribed by the State Government. 

I 2 1 Firat_aid «acUi«es.— (1) There shall be provided and maintained by 
he employer so as to be readily accessible during all working hours a first- 
a,d ^ C, l?P ped with the P rescr ibed contents in every transport vehicle. 

U) Nothing except the prescribed contents shall be kept in a first-aid 

box. 


(3) The first-aid box shall be kept in the charge of the driver or the con¬ 
ductor of the transport vehicle who shall be provided facilities for training 
in the use thereof. 


CHAPTER V 

HOURS AND LIMITATIONS OF EMPLOYMENT 

13. Hours of work.— No adult motor transport worker shall be requir¬ 
ed or allowed to work for more than eight hours in any day and forty eight 
hours in any week: 

Provided that where any such motor transport worker is engaged in the 
running of any motor transport service on such long distance routes, or on 
such festive and other occasions as may be notified in the prescribed manner 
by the prescribed authority, the employer may, with the approval of such 
authority, require or allow such motor transport worker to work for more 
than eight hours in any day or forty-eight hours in any week but in no case 
for more than ten hours in a day and fifty-four hours in a week, as the case 
may be: 

Provided further that in the case of a break-down or dislocation of a 
motor transport service or interruption of traffic or act of God. the employer 
may, subject to such conditions and limitations as may be prescribed, require 
or allow any such motor transport worker to work for more than eight hours 
in any day or more than forty-eight hours in any week. 

OBJECTS AND REASONS 


The original Bill contained provisions deal¬ 
ing with classification of motor transport 
services into three distinct categories, name¬ 
ly. the city service, the long distance pas¬ 
senger service and the long distance freight 
service. Accordingly it also contained provi¬ 
sions providing separately the hours of 
work and spread-over for motor transport 
workers engaged in these three categories of 
services. As a uniform provision in respect 
of all these services was impracticable due 
to peculiarities of each type of service, the 
Joint Committee recommended the abolition 
of this classification and also the separate 
hours of work. 

"The Committee have now provided uni¬ 
form working hours for all the adult motor 


transport workers. Normally an adult motor 
transport worker should not be required to 
work for more than eight hours on any day 
and forty-eight hours in any week. How¬ 
ever. in the case of long distance routes or 
on festive or other occasions as may be noti¬ 
fied the worker might be required or allow¬ 
ed to work up to ten hours on any day. and 
fifty-four hours in any week. In cases of 
break-down or dislocation of services or in¬ 
terruption of traffic, or an act of God the 
hours of work might be increased subject to 
such conditions and limitations as may be 
prescribed. As regards spread-over suitable 
provision has been made in new clause 16*'. 
—J. C.R. 


Section 13 

fl) Apprehension by company of non-ob¬ 
servance of regulatory provisions of Act in 
respect of drivers and cleaners undertaking 
long journeys — Contract to ply trucks on 
hire entered into between company and the 
drivers after their voluntary resignations of 
services — Not illegal. A 1968 SC 503(507). 

(2) Motor service maintained by Post and 
Telegraph department is neither a motor 
transport undertaking nor a private carrier 
and hence Section 13 cannot be applied to 


the drivers employed in that service. A 1965 
Bom 120(123) : 66 Bom LR 767. 

(3) Notification under Section 5. Minimum 
Wages Act fixing hours of work per day 
exceeding hours prescribed under Section 13. 
Motor Transport Workers Act (1961) invalid 
— Such notification must be read subject 
to Section 13 of Act of 1961 it being special 
statute. A 1971 Tripura 32 (40). 

(4) Section prohibits employing any work¬ 
er for hours in excess of hours prescribed 
under the section — Overtime work done 
in excess of hours prescribed is .therefore 
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14. Hours of work for adolescents employed as motor transport workers.— 

No adolescent shall be employed or required to work as a motor transport 
worker in any motor transport undertaking— 

(a! for more than six hours a day including rest interval of half-an-hour; 
(b) between the hours of 10 p.m. and 0 a.m. 

IT,. Daily intervals for rest—(1) The hours of work in relation to adult 
motor transport workers on each day shall be so fixed that no period of work 
shaM exceed five hours and that no such motor transport worker shall work 
for more than five hours before he has had an interval for rest for at least 
half-an-hour: 

Provided that the provisions of this sub-section in so far as they relate 
to interval for rest shall not apply to a motor transport worker who is not 
required to work for more than six hours on that day. 

(2) The hours of work on each day shall be so fixed that a motor trans¬ 
port worker is, except in any case referred to in the second proviso to sec¬ 
tion 13, ; flowed a period of rest of at least nine consecutive hours between 
the termination of duty on any one day and the commencement of duty on 
the next following day. 

16. Spread-over.— (1) The hours of work of an adult motor transport 
worker shall, except in any case referred to in the second proviso to sec¬ 
tion 13, be so arranged that inclusive of interval for rest under section 15, 
they shall not spread-over more than twelve hours in any day. 

(2) The hours of work of an adolescent motor transport worker sliall be 
so arranged that inclusive of interval for rest under section 14, they shall not 
spread-over more than nine hours in any day. 

OBJECTS AND REASONS 


"The Committee are of the view that ex¬ 
cept in cases of unforeseeable circumstances 
enumerated in the second proviso to Cl. 13, 
the hours of work of an adult transport 
worker should be so arranged that inclusive 
of rest under clause 15 they should not 


spread-over more than 12 hours a day. This 
has been provided in sub-clause (1). 

Sub-clause (21 lays down that in case of 
an adolescent motor transport worker the 
hours of work should not spread-over more 
than nine hours on any day including rest 
interval”.—J. C. R. 

this Act, 
more 


17. Split duty.— Subject to the other provisions contained in 
the hours of work of a motor transport worker shall not he split into 
than two spells on any day. 

OBJECTS AND REASONS 


"The Committee are of the opinion that 
the hours of work of a motor transport 
worker should not be split into more than 
two spells on any day and the period of 


rest interval of two hours between split duty 
(as was provided m the original Bill) need 
not be specifically laid down. The clause 
has been recast accordingly”.—J. C. R. 


Section 13 (eontd.) 1 

work done in violation of Act — Gaim 
for such work cannot therefore be sustain¬ 
ed either under Act XI of 1948 or under Act 
IV of 1936. A 1968 Madh Pra 10 (12) : 1968 
LabIC 30 (DB). 

(5) Provision regulating hours of work of 
workers for the benefit of the Motor Trans¬ 
port Workers not violative of Art. 19 (1) (g) 
— Constitution of Tndia Art. 19 (1) (g) — Such 
provision cannot be regarded as unreason¬ 
able within the meaning of the Article. 
0972) 2 AndhWR 8: (1972) 1 AndhLT 251 
(253) <DB). 


(6) Settlement between management and 
rttfatodal staff — Hours of work reduced 
man 8 hours a day to 7 hours — Held, 
benefit unde? the settlement attracted pro¬ 
viso to S. 37 so that 8 hours stipulated in 


S. 13 got supplanted by 7 hours for purpose 
of evolving formula for computing overtime 
wages. 1983 LabIC 276(280, 281) : 1982 Ker 
LT 545. 

Section 15 

(1) Apprehension by company of non-ob¬ 
servance of regulatory provisions of Act in 
respect of drivers and cleaners undertaking 
long journeys — Contract to ply trucks on 
hire entered into between company and the 
drivers after their voluntary resignations of 
services — Not illegal. A ISO SC 503(50). 

Section 17 


(1) Splitting of duty hours of workers — 
Provision is not violative of Art. 19 «) (*) of 

* 1972) 2 AndhWlt 8 : (1972) 1 
AndhLT 251(253 tDB). 
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18. Notice of hours of work.—(1) There shall be displayed and corrects 
maintained by every employer a notice of hours of work in such form and 

«« k- t* may be prescr,bed showing clearly for every day the hours dur¬ 
ing which motor transport workers may be required to work. 

(2) Subject to the other provisions contained in this Act, no such motor 
transport worker shall be required or allowed to work otherwise than in ac- 
COr * be notice of hours of work so displayed 

|Cf. Factories Act. 1948. S 61. Mines Act. 1952. S. 36.] 


nff 19 'i ^ VCe l C . ,y rest -~ f 1 * The State Government may, by notification :n the 
Official Gazette, make rules providing for a day of rest in every period of 
seven days, which shall be allowed to all motor transport workers. 

(2) Notwithstanding anything contained in sub-section (1), an employer 
may. >n order to prevent any dislocation of a motor transport service, require 
a motor transport worker to work on any day of rest which is not a holiday 
so. however, that the motor transport worker does not work for more than 
ten days consecutively without a holiday for a whole day intervening. 


(31 Nothing contained in sub-section (1) shall apply to any motor trans¬ 
port worker whose total period of employment including any day spent on 
leave is less than six days. 

[Cf: Factories Act, 1948. S. 52: Mines Act. 1952. S. 28.] 


OBJECTS AND REASONS 


• Sub-section (2).— "The Committee feel that a motor transport worker to work on a day 
m order to prevent dislocation of a motor of rest which is not a holiday. The clause 
transport service, an employer may require has been amended accordingly".—J. C. R. 

20. Compensatory day of rest.— Where, as a result of any exemption 
granted to an employer under the provisions of this Act from the operation 
of section 19, a motor transport worker is deprived of any of the days of 
rest to which he is entitled under that section, the motor transport worker 
shall be allowed within the month in which the days of rest are due to him 
or within two months immediately following that month, compensatory days 
of rest of equal number to the days of rest so lost. 

[Cf: Mines Ast, 1952, S. 29: Factories Act, 1948, S. 53.] 

OBJECTS AND REASONS 

The Committee feel that the compensatory lowed to him within two months immediately 
day of ro*t to be allowed to a motor trans- following the month in which the day oi 
port worker under the clause should be al- re c t was due to him. J. C. R. 

• STATE AMENDMENT 

Section 20A. 


West Bengal: 

In its application to the State of West Bengal, after S. 20. insert S 20A as 
under:— 

"20A. Issue of appointment letter.—Notwithstanding anything in any contract, 
custom or usage to the contrary, in every motor transport undertaking engaged in 
carrying passengers and goods, the employer shall issue to the motor transport 
worker a letter of appointment specifying therein— 


Section 19 

(1) Claim for wages in respect of rest day 
under Section 19 of Motor Transport Work¬ 
ers Act is not one in respect of wages for 
:t holiday under Payment of Wages Act — 
Authority under S. 15 of Payment of Wages 
Act wiU have no jurisdiction and Labour 
ronrt under Industrial Disputes Act will 
iiave jurisdiction. (1970) 37 FJR 316: (1971) 
1 MadLJ 97(109. 110). 

(2' Motor transport worker made to work 
:>n day of rest is entitled to double wages 
though compensatory day of rest is given to 


him. 1975 LabIC 1177(1179): 1975 MPL.T 763 

(DB). „ , 

(3) Work done on a day of rest — Extra 
wages — Calculation of — Basis — Montn- 
ly wages to be divided by actual working 
days after deducting rest days and resultant 
average wage to be doubled. 1979 Lablv 
1071 0072): 1979 MPLJ 341 (DB) ** 1984 Lab 
TC 125(129) : (1983) 56 CutLT 175 (DB). 

Section 20 

(1) Motor transport worker made to work 
on day of rest is entitled to double wages 
though compensatory day of rest is given to 
him 1975 LabIC 1177(1179): 1975 MPLJ <63 
(DB). 
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(i) name of the employer, (ii) the address of the employer, (iiil the registration 
number o t the motor transport underlaking. (iv) the name and address of the 
motor transport worker with designation, (v) the date of appointment of the motor 
transport worker, (vi) the term of appointment, that is to say, whether appointed 
on permanent or temporary or casual or any other basis, (vii) the rate, or the basis 
of calculation, of wages, if any, and (viii) the total emoluments payable, 
and the letter of appointment shall bear the date and signature of the employer" — 

See W. B. Act 46 of 1978, S. 3 (27-12-19781 and W. B. Act 29 of 1979, S. 3 (17-10- 
1979), 

CHAPTER VI 

EMPLOYMENT OF YOUNG PERSONS 
OBJECTS AND REASONS 

Sections 21 to 24. — These sections contain persons below 15 years of age) in any motor 
special provisions regarding employment of transport undertaking is prohibited while 
children and adolescents in view of their adolescents can be employed subject to cen- 
tender age. Employment of children (i.e.. tain specified conditions”.—S. O. R. 

21. Prohibition of employment of children.— No child shall be required 
or allowed to work in any capacity in any motor transport undertaking. 

[Cf: Factories Act, 1948, S. 67: Mines Act. 1952, S. 45.] 


22. Adolescents employed as motor transport workers to carry tokens.— 
No adolescent shall be required or allowed to work as a motor transport 
worker in any motor transport undertaking unless— 

(a) a certificate of fitness granted with reference to him under section 23 
is in the custody of the employer; and 

(b) such adolescent carries with him while he is at work a token giving a 
reference to such certificate. 

[Cf: Factories Act, 1948, S. 68.] 


23. Certificate of fitness.— ( 1 ) A certifying surgeon shall on the applica¬ 
tion of any adolescent or his parent or guardian accompanied by a document 
signed by the employer or any other person on his behalf that such person 
will be employed as a motor transport worker in a motor transport under¬ 
taking if certified to be fit for that work, or on the application of the em¬ 
ployer or any other person on his behalf with reference to any adolescent 
intending to work, examine such person and ascertain his fitness for work 
as a motor transport worker. 

(2) A certificate of fitness granted under this section shall be valid for a 

period of twelve months from the date thereof, but may be renewed. 

* • • • • « 

(3) Any fee payable for a certificate under this section shall be paid by 
the employer and shall not be recoverable from the adolescent, his parent or 
guardian. 

[Cf: Factories Act, 1948, S. 09: Mines Act, 1952, S. 41.] 


-J 

m 


24. Power to require medical examination.—Where an inspector is of 
opinion that a motor transport worker working in any motor transport under¬ 
taking without a certificate of fitness is an adolescent, the inspector may 
serve on the employer a notice requiring that such adolescent motor trans¬ 
port worker shall be examined by a certifying surgeon and such adolescent 
motor transport worker shall not, if the inspector so directs, be employed or 
permitted to work in any motor transport undertaking until he has been so 
examined and has been granted a certificate of fitness under section 23. 

[Cf; Fac tories Act, 1948, S. 75: Mines Act 1952, S. 43.] 

“A” In the eltations stands for AIR 
[Vol. 25] 4 A. M. 56 
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CHAPTER VH 


WAGES AND LEAVE 

„ I? 5 ‘ Ac ^u IY r,° f 19S6 to app,y to P a y ment of wages to motor transport 

7h*U T’T . t yment ° f Wages Act - 1936 * 35 ^ force for the time b^g, 
. a pply to motor transport workers engaged in a motor transport under- 
taking as it applies to wages payable in an industrial establishment as if the 
said Act had been extended to the payment of wages of such motor transport 
workers by a notification of the State Government under sub-section (5) of 

Se * ^ , ,here °f’ anf f as 'f a motor transport undertaking were an industrial 
establishment within the meaning of the said Act. 


26. Extra wages for overtime.—( 1 ) Where an adult motor transport 
worker works for more than eight hours in any day in any case referred to 
m the first proviso to section 13 or where he is required to work on any 
day of rest under sub-section (2) of section 19, he shall be entitled to wages 
at the rate of twice his ordinary rate of wages in respect of the overtime 
work or the work done on the day of rest, as the case may be. 

(2) Where an adult motor transport worker works for more than eight 
hours in any day in any case referred to in the second proviso to section 13, 
he shall be entitled to wages in respect of the overtime work at such rates 
as may be prescribed. 

(3) Where an adolescent motor transport worker is required to work on 
any day of rest under sub-section (2) of section 19, he shall be entitled to 
wages al the rate of twice his ordinary rate of wages in respect of the work 
done on the day of rest. 

(4) For the purposes of this section, "ordinary rate of wages” in relation 
to a motor transport worker means his basic wages plus dearness allowance. 

[Cf: Factories Act. 1948. S. 59: Mines Act. 1952. S. 33.J 


OBJECTS AND REASONS 


'The Committee are of the view that extra 
wages for overtime to an adult motor trans¬ 
port worker should be twice his ordinary 
rate of wages when he works for more than 
eight hours on any dav as referred to in 


the first proviso to clause 13 or is required 
to work on a day of rest. The Committee 
further feel that similarly overtime wages 
should be paid to an adolescent motor trans¬ 
port worker if he works on a dav of rest 


Section 25 

(1) Amount due to an employee of State 
transport company for work done on days 
of rest and week holidays — Amount due 
amounts to 'wages’ within the definition in 
Payment of Wages Act — Provisions of 
the Act applicable to motor transport work¬ 
ers — Authority under the Act has jurisdic¬ 
tion to decide the claim. A 1970 Orissa 121 
(125) : 1970 LaMC 858. 

(2) Section 25 does not incorporate the 
Payment of Wages Act in this Act —Claim 
by worker in motor transport undertaking 
(for overtime wages, difference in minimum 
wages and the wages actually paid to him 
and wages for work done on weekly rest 
days — Jurisdiction of Labour Court under 
Section 33C (2) of Industrial Disputes Act 
0947) is not barred on* that ground. (1971) 1 
MadLJ 97(111. 112. !!7) : 37 F.JB 316 •• 1977 
LabIC 1757(1762): (1978) 1 LabLJ 296 (Delhi). 

[Bui see 1977 I^blC 320(322): (1976) ! 

AndhWR 427. ((1971) 1 MadLJ 97 Dissented 
from.)] 

Section 26 

(1) Claim for overtime wages — Worker 
working for 11 hours a day — Case is not 
covered by Section 26 — Femorh* is mv.cr 
Minimum Wages Act — Claim filed i>nder 


Section 20 of Minimum Wages Act beyond 
she months is not sustainable unless every 
day’s delay is explained. (1970) 2 MadLJ 

532. 

(2) Motor transport worker made to work 
on day of rest, if entitled to double wages 
though compensatory day of rest is given to 
him. 1975 LabIC 1177(1179) : 1975 MPLJ 
763 (DB). 


(3)’Work done on a day of rest — Extra 
wages — Calculation of — Basis — Month¬ 
ly wages to be divided by actual working 
days after deducting rest days and resultant 
average wage to be doubled. 1979 LabIC 
1071(1072) : 1979 MPLJ 341 (DB). 


(4) Working hours mentioned in Sec. 13 
(viz. eight hours) get supplanted by more 
beneficial terms arising from the settlement 
between management and minister al stan 
— Protected under proviso to Section s/ — 
Substitution of 7 hours in place of 8 hours 
according to the settlement should be ap¬ 
plied while calculating the over'rme wa^es 
as stipulated under S 26 of T f b e *** 1993 

[ ablC 276(280. 281) : 1982 KerLT 545. 


*5) "Ordinary rate 
to a motor transport 
wages plus dearness 
CutLT 175(181) (DB). 


of wages” in relation 
worker means basic 
allowance. (1983) 5i 
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For the aforesaid purposes, the ordinary 
rate of wages should mean the worker’s 
basic wages plus dearness allowance. 

In the case of overtime work put in by 
a motor transport worker due to unforesee¬ 


able circumstances as enumerated in the 
second proviso to clause 13 the extra wages 
in respect of such overtime should be left 
to be prescribed by rules to be made under 
the Act The clause has been recast accord¬ 
ingly”.—J. C. R 


27. Annual leave with wages.— ( 1 ) Without prejudice to such holidays as 
may be prescribed, every motor transport worker who has worked for a 
period of two hundred and forty days or more in a motor transport under¬ 
taking during a calendar year shall he allowed during the subsequent calen¬ 
dar year leave with wages for a number of days calculated at the rate of— 

(a) if an adult, one day for every twenty days of work performed by him 
during the previous calendar year; and 

(b) if an adolescent, one day for every fifteen days of work performed by 
him during the previous calendar year. 

i 2 ' A J motor transport worker whose service commences otherwise than on 
, . j of January shall be entitled to leave with wages at the rate 

laid down m clause (a) or. as the case may be, clause (bl of sub-section (1), 
n he has worked for two-thirds of the total number of days in the remainder 
of the calendar year. 

131 If a motor transport worker is discharged or dismissed from service 
during the course of the year, he shall be entitled to leave with wages at 
he rate laid down in sub-section (11. even if he has not worked for the en¬ 
tire nenod specified in sub-section (1) or sub-section (2) entitling him to 
earned leave. 

(4) In calculating leave under this section, fraction of leave of half a day 

"I™* Sha ! ,^ e L treated one full day’s leave, and fraction of less than 
half a day shall be omitted. 


tha ( l f a , n l? t0r , trans P oH worker does not in any one calendar year take 
cne whole of the leave allowed to him under sub-section (U or sub-sec (2) 
as the case may be. any leave not taken by him shall be added to the leave 
iO be allowed to him in the succeeding calendar year: 

w a ri^ OVlded that * he total number of days of leave that may be carried for- 
Z . a succeeding year shall not exceed thirty in the case of an adult 
or forty in the case of an adolescent. 

first dv" Calendar yCar ” “ eanS ** year “"“"“King on the 

weeld v P hnu !!^'~ F °l 5? P”*** of this section - leave sha11 not include 

Mcurrin^ i d yS ° r hol ’ days for fesMval or other similar occasions whether 
occurnng during or at either end of the period of leave. 

M. Factories Act. 1948. S. 79: Mines Act, 1952. S. 52.] 

duri "f ,eave period — W For the leave allowed to a motor 

Sh alr /rtt *2“® 27 ' he shal1 be P aid a t the rate equal to the 

during the month^ °^- f? 1 hme ' vages for days on which he worked 

Ws leave, exclusive of any overtime 

ZvaLuf a f 7 ' b -2 mduave ot dearness allowance and the cash 

the emnll *5 lf my ’ accruin 8 b y the concessional supply by 

the employer of foodgrams for the day on which he worked. 

than four w *5 er i . has been allowed leave for not less 

behalf m, y i 6r se 2 lon 27 sba **’ on an application made by him in this 

employer, be paid in advance, before his leave begins an! 

aftsSSifi" «= ~" 

^sSSJiS bsa=■ *-jk -j 

[Cf. Factories Act. 1948, S. 80: Mines Act, 1962, S. 53.1 
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CHAPTER VIII 

PENALTIES AND PROCEDURE 

, J 9 , ° bstructions — 'D Whoever obstructs an inspector in the discharge 
of his duties under this Act or refuse* or wilfully neglects to afford the in¬ 
spector any reasonable facility for making any inspection, examination or in- 
qu.ry authorised by or under this Act in relation to any motor transport 
undertaking shall be punishable with imprisonment for a term which mav 
extend to three months, or with fine which may extend to five hundred 
rupees, or with both. 


(2) Whoever wilfully refuses to produce on the demand of an inspector 
any register or other document kept in pursuance of this Act, or prevents or 
attempts to prevent or does anything wh-ch he has reason to believe is like¬ 
ly to prevent any person from appearing before or being examined by an 
inspector acting in pursuance of his duties under this Act, shall be punish¬ 
able with imprisonment for a term which may extend to three months, or 
with fine which may extend to five hundred rupees, or with both. 

[Cf. Mines Act. 1952. Section 63: Factories Act. 1948, Section 52.] 

30. Use of false certificate of fitness.— Whoever knowingly uses or at¬ 
tempts to use as a certificate of fitness granted to himself under section 23 a 
certificate granted to another person under that section, or having been 
granted a certificate of fitness to h : mself. knowingly allows it to be used, or 
an attempt to use it to be made, by another person, shall be punishable with 
imprisonment which may extend to one month, or with fine which may e»: 
tend to fifty rupees, or with both. 

[Cf. Factories Act. 1948. Section 98: Mines Act. 1952. Section 65.] 


31. Contravention of provisions regarding employment of motor transport 
workers.— Whoever, except as otherwise nermitted by or under this Act, 
contravenes any provis ; on of this Act or of any rules made thereunder, pro¬ 
hibiting, restricting or regulating the employment of persons in a motor 
transport undertaking, shall be punishable with imprisonment for a term 
which may extend to three months, or with fine which may extend to five 
hundred rupees, or with both and in *he case of a continuing contravention, 
with an additional fine which may extend to seventy-five rupees for every 
day during which such contravention continues after conviction for the first 
such contravention. 


[Cf. Factories Act. 1948. Section 92: Mines Act. 1952. S. 67 ] 

32. Other offences.— Whoever wilfully disobeys any direction lawfully 
given by any person or author'ty empowered under this Act to give such direc¬ 
tion or contravenes any of the provisions of this Act or of any rules made 
thereunder for which no other penalty is elsewhere provided by or under 
this Act shall be punishable with imprisonment for a term which may extend 
to three months, or with fine which may extend to five hundred rupees, or 
with both. 

OBJECTS AND REASONS 


•The Committee feel that, besides the con¬ 
travention of the provisions of the Act. wil¬ 
ful disobedience of directions lawfully given 


by a person or an authority so empowered 
should also be punishable under this clause. 
The clause has been amended accordingly. — 
J.C.R. 



Section 31 

(11 Apprehension by company of non-ob¬ 
servance of regulatory provisions of Act m 
respect of drivers and cleaners undertaking 
lo^e journeys — Contract to ply trucks on 
hire entered into- between company and tne 
drivers after their voluntary resignations of 
services — Not illegal. A 1968 SC o03(507). 


Section 32 

p Madras Motor Transport Workers Rules 
55> Rr 35 37 — Non-observance of re- 
rements of Rr 35 and 37 cannot)be made 
lishable under S. 32. in the light of the 
a of the accused which satisfied the re- 
rement of S. 37. 1972 MadLW (Cn) 217 
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33. Enhanced penalty after previous conviction.— If any person who has 
been convicted of any offence punishable under this Act is again guilty of an 
offence involving a contravention of the same provision, he shall be punish¬ 
able on a subsequent conviction with imprisonment which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both: 

Provided that, for the purposes of this section, no cognizance shall be 
taken of any conviction made more than two years before the commission of 
the offence which is being punished. 

[Cf Factories Act, 1948. Section 94: Mines Act, 1952, Section 74.] 

34. Offences by companies.— (11 If the person committing an offence 
under this Act is a company, the company as weil as every person in charge 
of. and responsible to, the company for the conduct of its business at the time 
of the commission of the offence shall be deemed to be guilty of the offence 
and shall be liable to be proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment if he proves that the offence was committed 
without his knowledge or that he exercised all due diligence to prevent the 
commission of such offence. 

(21 Notwithstanding anything contained in sub-section (11, where an of¬ 
fence under this Act has been committed by a company and it is proved that 
the offence has been committed with the consent or connivance of, or that the 
commission of the offence is attributable to any neglect on the part of any 
director, manager, managing agent or any other officer of the company, such 
director, manager, managing agent or such other officer shall also be deemed 
to be guilty of that offence and shall be liable to be proceeded against and 
punished accordingly. 

Explanation.— For the purposes of this section— 

(a) "company” means any body corporate and includes a firm or other asso¬ 
ciation of individuals; and 

(b) "director”, in relation to a firm, means a partner in the firm. 

35. Cognizance of offences.— No Court shall take cognizance of any of- 
. fence under this Act except on complaint made by, or with the previous 

sanction in writing of, the inspector and no Court inferior to that of a Presi¬ 
dency Magistrate or a Magistrate of the first class shall try any offence 
punishable under th : s Act. 

[Cf. Factories Act, 1948. Section 105: Mines Act. 1952, Section 80.] 

OBJECTS AND REASONS 

The Committee feel that in order to en- for the Courts to take cognizance of an of- 
sure expeditious action against defaulters a fence under the Act J.C.R. 

complaint by an inspector should be enough 


Section 35A: 


STATE AMENDMENT 


Madhya Pradesh: 

In its application to the State of Madhya Pradesh, after S. 35. insert S. 35A as 
under:— 

"35A. Summary disposal of cases.— fl) A Court taking cognizance of an offence 

• under section 30 shall state upon the summons to be served on the accused persons 
that he— . . . 

(a) may appear by pleader and not in person; or 

(b) may, by specified date prior to the hearing of the charge, plead guilty to 
the charge by registered letter acknowledgment due and remit to the Court, 


Section 35 


• P £ oceedinR under Bihar Act 8 of 1954 
initiated upon complaint of Labour Officer — 
‘ J?. entrBl Act lfl 81 Intended to super- 
aede Bihar Act 8 of 1954 and Labour Officer 


was not competent to file complaint in re¬ 
spect of matter covered by that Act in 

a65D°(pf« ti<m3 36 and 1 1 ® 70 LabIC mS 
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! n U r Cl ’ SUm .* s tbe Court ma y- object ^ the maximum limit of fine prescribed 
for the said offence, specify. H wa 

with^h^ aCC r USed K Pe 7° n P,6ad5: ?U,lty 31,(3 remits 1116 «« in accordance 

Sub - ?ect,on <"■ no fur ther proceedings in respect of the of¬ 
fence shall be taken against him ’-M P Act XVm of 1967. Section 3 (ii) (1-6-1968). 

n „J 6 ' Limita « on °f Prosecutions.— No Court shall take cognizance of an 
off nee punishable under this Act, unless the complaint thereof is made with¬ 
in three months from the date on which the alleged commission of the offence 
Cc*m p to the knowledge of an inspector: 

Provided that, where the offence consists of disobeying a written order 
made by an inspector, complaint thereof may be made within six months of 

he , d ! te ™ which the office is alleged to have been committed. 

[Cf. Factories Act, 1948, Section 106: Mines Act. 1952, Section 79.) 

CHAPTER rX 


MISCELLANEOUS 

37. Effect of laws and agreements inconsistent with this Act.— (1) The 
provisions of this Act shall have effect notwithstanding anything inconsistent 
th rewith contained in any other law or in the terms of any award, agree- 
ment or contract of service, whether made before or after the commencement 
of this Act. 

Provided that, where under any such award, agreement, contract of ser¬ 
vice or otherwise a motor transport worker is entitled to benefits in respect 
of any matter which are more favourable to him than those to which he 
would be entitled under this Act, the motor transport worker shall continue 
to be entitled to the more favourable benefits in respect of that matter, not¬ 
withstanding that he receives benefits in respect of other matters under this 
Act. 

(2) Nothing contained in this Act shall be construed as precluding any 
motor transport worker from entering into an agreement with an employer 
for granting him rights or privileges in respect of any matter which are more 
favourable to him than those to which he would be entitled under this Act. 

OBJECTS AND REASONS 


Clause 39 (S. 37).— "This clause ensures those provided for in the Bill, he shall con- 
where a motor transport worker is entitled tinue to enjoy those benefits. —S.O.R. 
to benefits which are more favourable than 


Section 36 

(1) Cognisance of offence can be taken 
only on complaint filed by inspector under 
Section 36 — Government appointing Assis¬ 
tant Inspector as Inspector by /t ^ rtue r . r ? f 
powers conferred under Section 4 (1) — 
nisance can be taken on complaint filed by 
such Assistant Inspector 1971 CriU 562(563) 

1970 MLW (Cri) 208 (1). 


Section 37 

(1) Section 37 deals with the rights and 
benefits conferred by the Act on the mo¬ 
tor transport workers and has nothing to 
do with procedural aspect. It does not deal 
with the question whether Section 15 of the 
Payment of Wages Act or Section 33C (2) of 
the Industrial Disputes Act will apply for 
recovering the arrears of wages of such 
workers. (1971) 1 MadLJ 97(118. 119) : 37 
F.TR 316. 


(2) Company engaged in business o£tr a P®: 
portation of goods by motor — 9, en j j Act 
applied and under Section 37 excluded ope¬ 
ration of Andhra Pradesh Shops and Estab¬ 
lishments Act (16 of 1900) — Company fail- 


[ng to comply with order to register itself 
jnder State Act commits no offence under 
State Act. (1972) 2 AndhLT 1 : 42 FJR 332 
[334). 

(3) Madras Motor Transport Workers Pules 

[1965). Rr. 35. 37 — Non-observance o f re- 
luirements of Rr. 35 and 37 cannot be made 
punishable under S. 32 in the light of the 
)lea of the accused which satisfies the re- 
juirement of S. 37. 1972 MadLW (Cri) 217 

718). 

(4) Settlement between management ana 
ninisterial staff — Hours of work reduced 
[rom 8 hours a day to 7 hours as a result or 
:he settlement — Held benefit under the 
;ettlement attracted proviso to S. 37 so that 
) hours stipulated in S. 13 got supplanted by 
l hours for purposes of evolving formula 
or computing overtime wages. 1983 LaDiu 
►76(280. 2811:1982 KerLT 545. 

(5) Kerala Shops and Commercial Estab- 
ishments Act (34 of I960), Section 18 is 
lot repugnant to or inconsistent with the 
jrovisions of the Motor Transport Workers 
^ct since there is a corresponding 

n the latter Act — Section 2 

atter Act inter alia excludes any enactment 
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38. Exemptions. — (1) Nothing contained in this Act shall apply to or in 
relation to any transport vehicle— 

(i) used for the transport of sick or injured persons; 

(ii) used for any purpose connected with the security of India, or the secu- 
rity of a State, or the maintenance of public order. 

(2) Without prejudice to the provisions of sub-section (1). ♦he State Gov¬ 
ernment may. by notification in the Official Gazette, direct that subject to 
such conditions and restrictions, if any, as may be specified : *n the notifica¬ 
tion, the provisions of this Act or the rules made thereunder shall not apply 
to— 

(i) any motor transport workers who. in the opinion of the State Govern¬ 

ment. hold positions of supervision or management in any motor trans¬ 
port undertaking; 

(ii) any part-time motor transport worker; and 
. (iii) any class of employers: 

Provided that before issuing any order under this sub-section, the State 
Government shall send a copy thereof to the Central Government. 

{Cf. Factories Act, 1948. Section 101 ] 

OBJECTS AND REASONS 


"The Committee are of the opinion that 
the State Govrenment should also be em¬ 
powered to grant exemptions under this 
clause to motor transport workers holding 
supervisory or managerial positions and * to 
part-time workers. 


They further feel that the exemptions 
should be granted by a notification a copy 
of which should be sent to the Central Gov¬ 
ernment before issue/*—J.C.R. 


39. Powers to give directions.— The Central Government may give direc¬ 
tions to the Government of any State as to the carrying into execution in 
the State of the provisions contained in this Act. 

to make rules.— (1) The State Government may, subject to 
the condition of previous publication, make rules to carry out the purposes 
of this Act; 

Provided that the date to be specified under clause (3) of section 23 of 
the General Clauses Act, 1897, shall not be less than six weeks from the date 
on which the draft of the proposed rules was published. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, any such rules may provide for— 

(a) the form of application for the registration of a motor transport under¬ 
taking, the time within which and the authority to which such applica¬ 
tion may be made; 

(b) the grant of a certificate of registration in respect of a motor transport 
undertaking and the fees payable for such registration; 

(c) the qualifications required in respect of the chief inspector and inspec¬ 
tor; 

(d) the powers which may be exercised by inspectors and the manner in 
which such powers may be exercised; 


Section 37 (contd.) 

relating to conditions of service of the em¬ 
ployees in shops and establishments. A 1997 
Ker 225(227) : (1967) 1 LabLJ 498. 


(6) Apprehension by company of non-ob 
servance of regulatory provisions of Act ir 
aspect of drivers and cleaners undertaking 
wng journ eys — Contract to ply trucks ai 
hire entered into between company and its 
wvers after their voluntary resignations ot 
m *1*®*®! — Permission undei 


Section 38 

(1) Words "public order” in Section 38 (1) 
flO — Meaning — Maintenance of public 
health is not included — Municipal Council 
doing functions of carrying night-soil and 
distributing water — ft is not maintenance 
of public order. A 1978 SC 1«3{1»25). 


. M Madras Motor Transport Workers Rules 
1965 — Workers entitled to uniforms, chap 
P«s and wadvtaff allowance — Labour 
S 0 * 1 entertain application under Sec¬ 
tion 33-C ( 2 k Industrial Disputes Act for 

rf5w 1, «? t T 0n w^ f same in terros ot money. 
(187S) 2 LabLJ 39(421 (DB)fMad). y 
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(e) ihe medical supervision which may be exercised by certifying surgeons; 

(f) appeals from any order of the chief ; nspector or inspector and the 
form in which, the time within which and the authorities to which, 
such appeals may be preferred; 

(g) the time within which facilities required by this Act to be provided and 
maintained may be so provided; 

(h) the medical facilities that should be provided for motor transport work¬ 
ers: 

(i) the type of equipment that should be provided in the first-aid boxes; 

(j) the manner in which long-distance routes, festive and other occasions 
shall be notified by the prescribed authority; 

(k) the conditions and limitations subject to which any motor transport 
worker may be required or allowed to work for more than eight hours 
in any day or more than forty-eight hours in any week in any case 
referred to in the second proviso to section 13; 

(l) the form and manner in which notices of period of work shall be dis¬ 

played and maintained; 


(m) the rates of extra wages in respect of the overtime work done by a 
motor transoort worker in any case referred to in the second proviso 
to section 13; 

(n) th» registers which should be mainta : ned by emnloyers and the returns, 
whether occasional or periodical, as in the ooinion of the State Govern¬ 
ment may be required for the purposes of this Act; and 

(o' anv other matter which has to be, or mav be, prescribed. 

The following are the rules made by the State Governments under this provi¬ 
sion 


(1) Andhra Pradesh Motor Transport Workers Rules. 1963—Andh. Pra. Gaz., 4-4* 
1963, Pt. I IRS.', p 93. 

(2) Assam Trasnport Workers Rules. 1962—Assam Gaz.. 24-4-1963. Pt. II-A, p. 1197. 

(3) Goa. Daman and Diu Motor Transport Workers Rules, 1966—Goa Gaz. 7-12- 
1966. Sr. T. page 454. 

(4) Himachal Pradesh Motor Transport Workers Rules. 1965—Him. Pra. uaz., 


30-7-1965. Extra., paee 320 „ . 

(5) Kerala Motor Transport Workers Rules. 1962—Ker. Gaz.. 9-7-1963, Pt. I, Ex . 

(«) Madhya Pradesh Motor Transport Workers Rules. 1963-M. P. Gaz., 28-5- 
1963, Pt. IV (Gal. page 543 

(71 Manipur Motor Transport Workers Rules. 1962— Mani. Gaz . 29-3-1 • * ■ 

(8) Maharashtra Motor Transport Workers Rules. 1962-Maha. Gaz.. 30-4-1962, 

(9) Motor^Transport Workers (Mysore} Rules. 1964-Mys. Gaz.. 17-12-1964. Pt. IV, 

HO, Moto TrZor, Worker, Rules. 1966-Orb Gaz.• **‘p, 

(Ill Punjab Motor Transport Workers Rules. 1963-Pum. Gaz., 7-6-1963. Pt 

(L.S.). page 427. 

(12) Rajasthan Motor Transport Workers Rules. 1962—Raj. Gaz.. 27- - 

,.3, Si “du (Madras! Motor Transport Workers Rules. 1965-Fort. St. Ge». 

04) Uttar Pradesh MotoTrransport Workers Rules. 1962-U. P. Gaz.. 11-7-1962, 

(15, ^Beneal Motor Transport Workers Rules. 1963-Cal. Gar.. 29-3-1963. Pt. 1. 

Extra., p. 647. , . M , 

Note.-In Andhra Pradesh. Rules 17 to 22 and 55 came into force on 
and the rest at once. In A*sam, all the rules except Rules 
into force at once. Rules 17 to 23 shall1 come into ' or “ “^’"ic^ent 
Ooa Rules 16 to 22 and 24 came into force at once. No date 
a® u, .he ea«pWd rules has been notlfled In Himacha Pradesh. M £ 
rules except Rules 17 to 23 and 25 came into force after six weeks 
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date of their publication. Rest to come into force on date to be notified In 
Madhya Pradesh, all rules except Rules 17 to 23 and 25 came into force at 
once; rest to be enforced on appointed date. In Manipur, all rules except 
Rr. 17 to 23 and 25 came into force on 31-3-1962: rest to come into force on 
appointed date. In Maharashtra, except Rules 16 to 22 and 24, all the rules 
were enforced on 31-3-1962; rest to be enforced on date to be notified. In 
Mysore, the rules, except Rr. 16 to 22 and 24, came into force on 1-1-1965. In 
Orissa, Punjab and Rajasthan, all the rules except Rules 17 to 23 and 25 
came into force at once. In Kerala, except Rules 17 to 23 and 25, all rules 
came into force on 1-8-1963. In Tamil Nadu, except Rules 16 to 22 and 24, 
were enforced at once. In Uttar Pradesh, all except Rules 16 to 22 
came into force at once. In West Bengal, the rules were enforced from 
the date of their publication. 


[THE] MOTOR VEHICLES ACT, 1939 (ACT IV OF 1939) 

[The text of the Act printed here is as on 15-12-1983.] 
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ELEVENTH SCHEDULE.—Signals. 


TWELFTH SCHEDULE -Repeal 0 f certain 
enactments. 

STATEMENTS OF OBJECTS AND REASONS 


I 

"It has been recognised now for some 
years past that the Indian Motor Vehicles 
Act. 1914, which was framed to suit condi¬ 
tion at an early stage of development of 
motor transport is no longer adequate to 
deal with conditions brought about by the 
rapid growth of motor transport in the past 
two decades. In the interests alike of the 
safety and convenience of the public and of 
the development of a co-ordinated system of 
transport, much closer control is required 
than the present Act permits, and it is ne¬ 
cessary to take powers to regulate transport 

The question of the co-ordination of road 
and railway and the methods by which the 
object can be secured consistently with the 
public interest has engaged the attention of 
the Government of India for some years 
past. As early as 1933. Messrs. Mitchell and 
Kirkness carried out. at the instance of the 
Government of India, an enquiry into these 
problems and submitted a report in which 
they emphasised the importance of early ac¬ 
tion. The Road-Rail Conference convened 
by the Government of India, in the same 
year passed a resolution, inter alia recom¬ 
mending control of public service and goods 
motor transport. In January *935 the first 
Transport Advisory Council made definite re 
commendations to the same effect. In the 
following year, a Bill was framed to give ef¬ 
fect to thecp recommendations wh»ch was 
approved by the second Transport Advisory 
Council who a 7 so recommended a complete 
overhaul of the Act of 1914 at an early date 
and the appointment of a committee to en¬ 
quire into and report on the subject of 
compulsory insurance of motor vehicles. 


A Bill was introduced in August, 193$ to 
amend the Act of 1914 on certain points. It 
was. however, recognised then that a more 
comprehensive measure would have to fol¬ 
low. The Legislature decided that the Bill 
should be circulated and this was done, but 
before further action could be taken on it, 
the reports of the Motor Vehicles Insurance 
Committee and of the Wedgwood Committee 
were received. Government decided that m 
the circumstances it was preferable to drop 
the partial measure and to present a more 
comprehensive Bill. The present Bill in c°J" 
porates the main recommendations of both 
these Committees and is the outcome of con¬ 
sultations with Provincial Governments and 
the third Transport Advisory Council which 
deliberated on it in December last. The prin¬ 
ciple of compulsory insurance has been 
approved by almost all the Provincial Gov¬ 
ernments. though there are differences of 
opinion as to whether its adoption should be 
entirely optional or whether, in the interests 
of uniformity, its adoption within a certain 
period of time should be obligatory Gaz. 
of India. 1938. Part V. P..114. 

n 

Amending Act 100 of 1956.- “The Motor 
Vehicles Act. 1939. save for Chapter VIII re¬ 


lating to the insurance of motor vehicles 
against third party risks (which came into 
force on 1st July. 1946) has been in force 

f}™* a 193 i 9, ‘n Part A and C States and 
since 1st April. 1951. in Part B States. As 

war broke out soon after the promulgation 
of the Act. it could not be given a trial 
under normal conditions Nevertheless, it did 
succeed in bringing about improved standards 
of driving and road safety and greater co¬ 
ordination among the competitive "small- 
owners" of transport vehicles. Shortly after 
the conclusion of the war. the need was felt 
for amending the Act generally with a view 
to removing the defects revea^d in prac¬ 
tice and ensuring belter co-ordination of 
road and rail transport An Amending Bill 
was accordingly introduced in the Central 
Legislative Assembly in 1946 and it reached 
the stage of a report by a Select Committee. 
Its further progress was halted for a time 
by the constitutional changes leading to in¬ 
dependence. Subsequently, other develop¬ 
ments like the nationalisation of road trans¬ 
port in many States necessitated reconsidera¬ 
tion of the proposed amendments. In the 
meantime, the Motor Vehicles (Amendment) 
Act. 1947. was passed in order to establish 
reciprocity between the Provinces of British 
India and the Indian States in the matter 
of third party insurance of motor vehicles. 
This Act was. however, not brought into 
force on account of the constitutional chan¬ 
ges that had taken place and it was repeal¬ 
ed under the Repealing and Amending Act, 
1950. 


With the finalisation of the First Five Year 
Plan and discussion on the draft schemes for 
inclusion in the Second Five Year Plan, the 
trend of road transport development has be¬ 
come more clearly known and the time is 
now opportune to introduce legislation to 
amend the Motor Vehicles Act. 1939 This 
BUI includes most of the provisions of the 
Motor Vehicles (Amendment) Bill. 1946. as 
reported on by the Select Committee, as also 
various new amendments. 

Some of the more important amendments 
are as follows: 


(1) The existing classification of motor 
vehicles based on the use to which they are 
put is being replaced by a classification bas¬ 
ed on the type of construction of the .vehi¬ 
cles. 

(2) It has been found necessary to provide 
for the licensing of conductors and a new 
Chapter II-A is being introduced for the 
purpose. 

(3) The Central Government will have per¬ 
missive powers to regulate inter-State ope¬ 
ration of transport vehicles. At present, 
there is no proper regulation of inter-State 
traffic with the result that on many inter¬ 
state routes, passengers and goods have to 
be transferred to other vehicles at inter¬ 
state borders. A stage has reached when" 
is necessary in the public interest to 
suitable measures to regulate the inter-atau? 
operation of transport vehicles. 
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(4) The necessity to amend the Motor 
Vehicles Act. 1939. is most urgent in regard 
to the operation of road transport services 
by ‘nationalised* agencies. The Act. m its 
present form, contains no provisions relating 
to the introduction or expansion of national¬ 
ised transport services. Some States have 
either amended the Act with local effect 
only, or promoted separate legislation, to 
implement their schemes of nationalisation 
of road transport. It is considered desirable 
to have a uniform law relating to the na¬ 
tionalisation of road transport services. With 
this end in view, a new Chapter IV-A has 
been inserted and provision has been made 
therein for payment of compensation to any 
holder of a permit, if his permit is cancelled 
or the terms thereof are modified. 

(5) The State Governments are being em¬ 
powered to set up tribunals to determine 
and award damages in cases of accidents in¬ 
volving the death of, or bodily injury to, 
persons arising out of the use of motor 
vehicles and also to adjudicate on the liabi¬ 
lity of the insurer in respect of payment of 
damages awarded. At present a Court de¬ 
cree has to be obtained before the obligation 
of an insurance company to meet claims 
can be enforced. The amendment is design¬ 
ed to remove the existing difficulty experi¬ 
enced by persons of limited means in pre¬ 
ferring claims on account of injury or death 
caused by motor vehicles. 

(6) Several State Governments had point¬ 
ed out that the offences relating to motor 
vehicles were on the increase mainly be¬ 
cause the penalties provided in Chapter IX 
were inadequate. Provision has. therefore, 
been made to enhance the penalties of fine 
and also to introduce the punishment of im¬ 
prisonment for more serious offences’’.—Gaz. 
of Ind. 1955. Extra., Pt. II S. 2. p. 624. 

XII 


Amending Act 5 of I960.— The Motor Vehi¬ 
cles Act. 1939 except Chapter VIII which re¬ 
lates to compulsory insurance of motor vehi¬ 
cles against third party risks, came into force 
on the 1st July. 1939. in what were then 
known as the Provinces of India. Chapter 
VIII of the Act was brought into force in 
the said Provinces on the 1st of July. 1946. 
The Act was extended to the former Part B 
States under the Part B States (Laws) Act, 
1951, with effect from 1st April. 1951. Chap¬ 
ter VIII of the Act was extended to these 
States, except the State of Travancore- 
Cochin, on the 29th October, 1956. That 
Chapter was not extended to the State of 
Travancore-Cochin because under Chap. VII 
of the Travancore-Cochin Motor Vehicles 
Act, 1125, the Government of that State had 
a monopoly for doing the business of insu¬ 
rance of motor vehicles against third party 
risks, it is not proposed to alter that posi¬ 
tion. 


2. Under the States Reorganisation Act. 
1958, a new State of Kerala was formed 
Under this Act, a part of the territory of the 
former State of Travancore-Cochin which was 
transferred to the State of Madras was add¬ 
ed to the new State of Kerala. Under Sec¬ 
tion 119 of this Act. Chapter Vm of the 
Motor Vehicles Act, 1939. continues to be in 
<orce in the territory of the State of Mad¬ 
ras which was added to the new State of 


Kerala, while Chapter VII of the Travan¬ 
core-Cochin Motor Vehicles Act. 1125. ap¬ 
plies to that part of the territory of the for¬ 
mer State of Travancore-Cochin which was 
transferred to the State of Madras. The re¬ 
sult is that there are two sets of laws on 
the same subject in force; in different parts 
of the States of Kerala and Madras. It is 
considered desriable that each of these two 
States should have a uniform law* on the 
subject throughout its territory. This legis¬ 
lation is intended to achieve that object.— 
Gaz. of India, 3-12-1959. Pt. II S. 2. Ext., 
p 1352. 

IV 

Amending Act 51 of I960:— As a further 
step towards the introduction of the metric 
system in the country, it is proposed to in¬ 
troduce metric units in motor transport also. 
As major industries in the country have 
adopted or are going to adopt metric weights 
and measures, it will cause difficulty to in¬ 
dustry and trade as well as to other forms 
of transport, if motor transport continues to 
use the present system. The State Govern¬ 
ments will also find it difficult to enforce 
two systems of weights and measures, one 
for the purpose of trade and another for 
motor transport. It is not. however, pos¬ 
sible to adopt the exact equivalents of the 
existing units in the metric system, since 
such conversion would result in odd frac¬ 
tional rates in a number of cases, and the 
operation of such rates wou’d be inconveni¬ 
ent to motor transport as also to the Adnvn- 
is 4 ration It is. therefore, proposed to round 
off the rates suitably resulting in minor 
variations thereof and amend the Motor 
Vehicles Act. 1939. for the purpose.—Gaz. of 
India. 9-9-1960. Pt. II S. 2. Ext., p. 700. 

V 

Amending Act 56 of 1969:— The Motor 
Vehicles Act. 1939 was amended comprehen¬ 
sively in 1956. Some minor amendments were 
also effected in the Act in 1960. With the 
rapid development of road transport during 
the past few years, a large number of sug¬ 
gestions for amendment of the Act have 
been received from the various State Gov¬ 
ernments and persons interested in the in¬ 
dustry. The nationalised road transport 
undertakings have on the strength of their 
experience, also been pressing for some 
changes in the provisions which were intro¬ 
duced in 1956. Further two Committees ap¬ 
pointed by the Government, viz., the Road 
Transport Reorganisation Committee, 1959 
(commonly known as the Masani Committee) 
and the Motor Vehicles Insurance Commit¬ 
tee 1962-63. have made a number of recom¬ 
mendations requiring amendments to the 
Act. Besides, some suggestions for the am¬ 
endment of the Act have also been made by 
some other bodies including the Technical 
Committee on Road Transport, the Road and 
Inland Water Transport Advisory Commit¬ 
tee and the Transport Development Council. 
The Bill seeks to give effect to the above 
mentioned recommendations and to remove 
the difficulties with regard to the administra¬ 
tion of the Act which have come to the 
notice of the Central Government from time 
to time. 

The main purpose of the Bill is to pro¬ 
vide for stricter control ovejr drivers; liberall- 
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sation of the existing provisions relating to 
compensation payable to victims of road ac¬ 
cidents; liberalisation of restrictions on inter¬ 
state movement of motor vehicles including 
tourist vehicles: provision of better facilities 
and amenities in tourist vehicles: improve¬ 
ments in the procedure for the grant and 
renewal of permits, registration certificates, 
driving licences and certificates of vehicle 
fitness: speedy and effective enforcement of 
the motor vehicle law: removal of proce¬ 
dural difficulties and doubts in regard to in¬ 
terpretation of certain provisions by clarify¬ 
ing the intention; levy of fees by various 
authorities for any specific services rendered 
br them; more severe punishment for re¬ 
peated offences of the same nature; revision 
of the speed limits and weight limit of cer¬ 
tain categories of vehicles, and omission of 
certain obsolete provisions as well as repeal 
of such State amendments to the Act as are 
repugnant to the provisions of the Act. 

The Bill also seeks to provide for the fol¬ 
lowing matters which are not covered by the 
existing law. namely: 

(1) Compulsory insurance of motor vehicles 
against damages to property of third par¬ 
ties. including public property of a value not 
exceeding Rs. 2,000. 

(2) Imposition of penalty for wilful mis¬ 
representation of facts by the registered 
owner of a vehicle to the insurer.’ 

(3> Imposition of penalty for vexatious at¬ 
tempt by the insurer to repudiate his liabi¬ 
lity. 

(4) Imposition of liability on the insurer 
to make a special deposit for payment of any 
claims that are unreasonably delayed or 
that mav be settled after the insurer has 
gone into liquidation. 

Levy of interest where the insurer or 
the owner or the driver of the vehicle, as 
the case may be. delays payment of compen¬ 
sation decreed by a Court or awarded by a 

Tribunal. 

(6) Covering of passenger risks in public 
service vehicles irrespective of the culpabi¬ 
lity of the owner or driver of such vehicle 
for any accident in which it may be involv¬ 
ed provided that there was no contributory 
negligence on the part of the victim. 

(7) Empowering of a hirer who possesses 
a driving licence for motor cars to drive a 
taxi. 

(8) Exemption from the requirement re¬ 
garding the counter-signature of permit of a 
transport vehicle operating on an inter-State 
route in cases where the terminal points of 
the route are within the same State but the 
route passes over a distance of less than 
16 kms. through another State. 

(9) Validation of a specified number of con¬ 
tract carriage permits relating to tourist 
coaches and tourist taxies issued in one re¬ 
gion of the State, in the other regions of 
that State without counter-signatures by the 
transport authorities of the other regions. 

(10) Validation of a specified number of 
contract carriage permits relating to tourist 
coaches and tourist taxies issued in one 
State, in the other States without counter- 
signatures. 

* (11> Appointment of State Transport Ap¬ 
pellate Tribunals constituted by full time 
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judicial officers not 
trict Judge, to hear 
the orders of the 
Authorities. 

The provisions of 
fully explained in 
the Bill —Gaz of 
Section 2 . Ext., p. 


below the rank of a Dis- 
appeals/revisions against 
State/Regional Transport 

the Bill have been more 
the Notes on clauses of 
India. 11-12-1965. Pt. II, 
1309. ^ 


VI 

Amending Act 26 of 1976:— "In order to 
remove the constraints on the movement of 
goods by road, it was announced by Gov¬ 
ernment that a scheme of national permits 
tor road transport would be introduced 
£>mce the Central Government was anxious 
to implement the Scheme . as early as pos- 
sible. an Ordinance to amend the Motor 
Vehicles Act. 1939 was promulgated on 26th 

September. 1975 to facilitate its implementa- 
tion. 

2. The Bill seeks to replace the said Ordi¬ 
nance.'—S.O.R.. Gaz. of India. 6-1-1976. Pt II, 
S. 2. Ext., p. 98. 

VII 

Amending Act 27 of 1977:— "In order to 
minimise road accidents, the Bill seeks to 
amend sections 13 and 117 to provide for 
more stringent punishments for offences 
leading to such accidents, namely driving a 
motor vehicle or riding a motor cycle hav¬ 
ing alcohol in the blood or driving motor 
vehicles under the influence of any drug or 
driving them rashly or negligently. 

2. Three new sections are also proposed to 
be added to require persons suspected of 
driving motor vehicles under the influence of 
drink to undergo breath and laboratory tests. 

3. The Bill also seeks to make it compul¬ 
sory for riders of motor cycles, including 
pillion riders, to wear crash helmets while 
riding on such motor cycles, to avoid injury 
to. or death of. such persons if they are, 
unfortunately, involved in any road acci¬ 
dents. This provision will not. however, 
apply to Sikhs wearing turban while riding 
a motor cycle. 

4. The Bill seeks to empower the Central 
Government to specify, by rules, the fees 
for the grant and renewal of driving licen¬ 
ces. 

5. Opportunity is also being taken to 
amend the Sixth Schedule to the Act to pro¬ 
vide for allotment of additional groups of 
letters for some States for assignment to 
motor vehicles registered in those States. 

6 . The Bill also seeks to amend the Eighth' 

Schedule to provide for a speed limit for 
motor cycles further provides that en¬ 

deavour should be made to enforce the speed 
limit by inserting, a device like a governor, 
to ensure that the motor cycle may not be 
ridden at a speed faster than the maximum 
speed specified in the Schedule. 

7 Other amendments are of a clarificatory 
or consequential in character—S.O.R Gaz. or 
Ind.. 2-9-76. Pt. IT. S. 2. Ext., p. 1414. 

vra 

Amending Act 47 of 1979:— The Motor 
Vehicles Act. 1939. was further amended in 
the beginning of 1976 to facilitate the im¬ 
plementation of the National Permit Scheme 
for public carriers and in July 1977. to pro- 
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vide for more stringent punishment for the 
Sfence of driving motor vehicles under the 
influence of drink or drug, for compulsory 
wearing of crash helmets by drivers and 
riders of two-wheeled vehicles and for spe¬ 
cifying speed limits for such vehic.es. 

2 With the rapid development of road 
transport during the past feu- year*, a large 
number of suggestions for amendment o. tru 
Act has been received from State Govern¬ 
ments. Transport Development Council and 
its Standing Committee on Road Transport 
and persons or organisations interested n 
the road transport industry. The Bill seeks 
to give effect to the abovementioned re¬ 
commendations and to remove certain diffi¬ 
culties experienced in the administration of 
tile Act. 

3. The main purpose of the Bill is to pro¬ 
vide for reservation for the Scheduled Castes 
and Scheduled Tribes and for reservation 
for, or giving preference to. persons belong¬ 
ing to economically weaker sections of the 
community, in granting stage carriage per¬ 
mits, public carriers* permits and national 
permits and punish .persons travelling in 
stage carriages without tickets. Some of the 
either important amendments are- 
fa) obtaining of a 'no obiection certificate’ 
by the transferor or owner of n motor 
vehicle from the Registering Authority 
before a fresh registration number «s 
assigned to the vehicle on its transfer 
from one State to another or on the 
transfer of ownership thereof: 

(b) to provide for a period of validity of 
the certificate of registration in res¬ 
pect of a motor vehicle, other than a 
transport vehicle, as fifteen years: 


(c) grant of separate driving licences for 
driving buses and trucks: 

.(d) to increase the period of validity of 
driving licences, other than those of 
professional drivers, from three years 
to five years; 

(e) to empower State Governments to 
prescribe minimum educational quali¬ 
fications of persons to whom licences 
to drive transport vehicles are issued; 

Cf) to empower the Central Government to 
allot, by notification in the Official 
. Gazette groups of letters to each State 
Government for assignment to motor 
vehicles and omit the Sixth Schedule 
from the Act; 

(g) to provide for giving preference to 
India Tourism Development Corpora¬ 
tion, State Tourism Development Cor¬ 
porations. State Tourist Departments 
and such of the tourist car operators 
aQd travel agents as are approved by 
n T C !l? tral Government, in granting 
an India permits for tourist vehicles; 

ft) to make it obligatory on courts to im¬ 
pose fine of not less than one-fourth 
of the maximum amount of fine pro¬ 
vided for the relevant offence under 
' * * or sec °nd or subsequent 
offence committed within three, years 
of the commission of a previous simi¬ 
lar offence. 

is intended to give effect to 
proposals. The provisions of the Bill 
further explained in the notes on clause*. 


—S.O.R.. Gaz. of India. 17-8-78. Pt. II. S. 2, 
Ext., d. 1118. 

IX 

Amending Act 47 of 1982:— There has been 
a rapid development of road transport dur¬ 
ing the past few years and a large increase 
in the number of motor vehicles on the road. 
The incidents of road accidents by motor 
vehicles has reached serious proportions. 
During the last three years, the number of 
road accidents per year on the average has 
been around 1.45 lakhs and of these the 
number of fatal accidents has been around 
20.000 per year. The victims of these acci¬ 
dents are generally pedestrians belonging 
to the less affluent sections of society. The 
provisions of the Act as to compensation in 
respect of accidents can be availed of only in 
cases of accidents which can be proved to 
have taken place as a result of a wrongful 
act or negligence on the part of the owners 
or drivers of the vehicles concerned. Hav¬ 
ing regard to the nature of circumstances in 
which road accidents take place, in a num¬ 
ber of cases, it is difficult to secure adequate 
evidence to prove negligence. Further, in 
what are known as "hit-and-run” accidients, 
by reason of the identity of the vehicle in¬ 
volved in the accident not being known, the 
persons affected cannot prefer any claims for 
compensation. It is. therefore, considered ne¬ 
cessary to amend the Act suitably to secure 
strict enforcement of road safety measures 
and also to make, as a measure of social 
justice, suitable provisions first for compen¬ 
sation without proof of fault or negligence 
on the part of the owner or driver of the 
vehicle and. secondly, for compensation by 
way of solatium in cases in which the iden¬ 
tity of the vehicle causing an accident is 
unknown. A number of suggestions have 
been received for amendment of the Act 
from the State Governments. Union territory 
administrations, representative organisations 
and other persons for making the provisions 
of the Act more effective. The Law Com¬ 
mission of India, in its Fifty-first Report on 
Compensation for Injuries Caused by Auto¬ 
mobiles in Hit-and-Run Cases, has made cer¬ 
tain suggestions with respect to hit and run- 
cases. The Law Commission has also made 
a number of suggestions in its Eighty-fifth 
Report on Claims for Compensation under 
Chapter-VIII of the Act. The examination 
of these- suggestions would take some time. 
The more important of these suggestions, 
which require to be implemented urgently, 
have been identified and it is proposed to 
give effect to the same through the present 
Bill. 

2. The Bill seeks to give effect to the fol¬ 
lowing proposals:— 

(a) A new Chapter VITA, providing for 
payment of compensation in certain 
cases of accidents without proof or 
fault or negligence on the part of the 
owner or the driver of the motor vehi¬ 
cle is being inserted in the Act. Under 
this Chapter the owner of the vehicle 
involved in an accident will be liable 
to pay compensation of a fixed sum 
•f Rs. 15,000 in respect of the death of 
a person and a fixed sum of Rs. 7,001 
in respect of permanent disablement 
of any person. For securing this com¬ 
pensation. it will not be necessary to 


(b) 
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prove any wrongful act or negligence 
on the part of the owner or the driver 
of <he vehicle. Right to claim the 
compensation aforesaid is without pre¬ 
judice to any right to claim a higher 
compensation on the basis of the 
wrongful act on negligence of the 
owner or the driver of the vehicle. 
However, the compensation payable by 
an owner on the basis of wrongful act 
or negligence on his part would be re¬ 
duced by the compensation already 
paid by him under this Chapter. It 
has also been provided that the claim 
for compensation under the Chapter 
should be disposed of as expeditiously 
as possible. The benefit of the provi¬ 
sions of the Chapter would also be 
available in cases where compensation 
is claimed in respect of a motor acci¬ 
dent under any other law. as for exam 
pie the Workmen’s Compensation Act. 
1923 It may also be mentioned that 
the owner of a vehicle will have to 
insure himself against liability to third 
parties under this Chapter to the 
same extent as he has to insure him¬ 
self against liability to third parties in 
cases where he is in default or neg¬ 
ligent (vide clauses 11. 12. 15. 16. 17, 
18 and 19). 


A fascicle of sections is being inserted 
immediately after section 109 of the 
Act to provide for compensation in 
ca*es of hit-and-run motor accidents. 
These provisions envisage the estab¬ 
lishment of a Solatium Fund by the 
Central Government for the purpose of 
paving compensation in cases of hit- 
and-run motor accidents. The Fund 
will consist of contributions by the 
General Insurance Corporation and 
insurance companies carrying on gene¬ 
ra’ insurance business in India, contri¬ 
butions by the Central Government. 
State Governments and other sums 
which may be received for being cre¬ 
dited to it from any source. Provision 
is being made for payment of compen¬ 
sation only in cases of death or griev¬ 
ous hurt as defined in the Indian Penal 
Code. The compensation payable m 
respect of death of a person in a hit- 
and run motor accident will be a hxea 
sum of Rs. 5.000 while the compensa¬ 
tion payable in cases of grievous hurt 
to a person is a fixed sum of Rs. 1 OW. 
In the event of the identity of tne 
motor vehicle involved in the accident 
becomine subseauently found out and 
compensation beimr recovered through 
the Claims Tribunal or court or other 
authority in respect of the death of or 
for grievous hurt to any person for 
which compensation has been paid 
from the Solatium Fund, the compen¬ 
sation paid from the Solatium Fund 
will have to be refunded to the Fund. 
The provision is also being made for 
the making of a scheme to provide for 
the authority in which the Solatium 
Fund shall vest, for the administration 
of the Solatium Fund and for ail 
matters connected with payment or 
compensation from the Solatium Fund 
(Vide Clauses 14 and 18 (a)). 
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(c) It is proposed to make it compulsory 
tor every person driving a motor vehi- 
de to have his photograph affixed on 
ms licence. Suitable provision is also 
being made for giving sufficient time 
for existing holders of driving licences 
to have their photographs affixed on 
their licences (vide clauses 2. 3. 4 . 5 
and 27). 

(d> It is proposed to make it compulsory 
for persons driving motor vehicles to 
keep their licences in their possession 
on all occasions while driving. This 
will enable speedy detection of per¬ 
sons driving vehicles without licences 
(vide clause 10 ). 

(e) With a view to ensuring uniformity in 
respect of display of figures in the 
registration marks of vehicles, it 
being provided that such figures shall 
be in Arabic numerals (vide clause 6). 

(f) The power to prescribe registered laden 
weights and safe axle weights for 
transport vehicles, which is at present 
with the State Governments, is being 
transferred to the Central Govern¬ 
ment with a view to securing unifor¬ 
mity (vide clause 7). 

(g) The power to make rules with respect 
to specifications for construction, equip¬ 
ment and maintenance regarding 
length, width, height, etc., size, nature 
and condition of tyres of vehicles which 
is at present with the State Govern¬ 
ments. is being transferred to the Cen¬ 
tral Government with a view to 
achieving uniformity (vide clauses 8 
and 9). 


(h) With regard to third party insurance 
risk, the insurance liability is. at pre¬ 
sent. fixed under the Act with refer¬ 
ence to the vehicle as a whole. This 
is proposed to be altered in the case of 
public service vehicles to provide a 
limit with reference to the passengers. 
The limit with respect to the insurers' 
liability to a passenger involved in an 
accident in a public service vehicle is 
being fixed at Rs. 15.000 The existing 
limits of insurance liabi’ity in resnect 
of goods vehicles as also damage to 
property are proposed to be raised 
(vide clause 13). 


(i) A specific offence is being provided for 

to cover cases of driving of motor vehi- . 
cles in contravention of sections 3 and 
4 of the Act (vide clause 21). 

(j) With a view to speedy disposal of 
cases, provision is being made for com¬ 
pounding of certain offences under tne 
Act. This provision would also apply 
to pending cases, (vide clause 26 ). 


(k) The punishment by way of fine for of¬ 
fences under sections 113A. 115 (1). 

120 and 123 are proposed to be raisea 
(vide clauses 20 and 22 to 25). 

3. The Bill seeks to ^chieye the above ob¬ 
jects S.O.R.—Gaz. of Ind.. 9-8-1982. t't- 
S. 2. Ext., p. 44 (No. 41). 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 40 of 1939; 26 of 1940; 20 of 1942i 1 of 1943; 6 of 1945| 27 oB 
1947; 3 of 1951; 48 of 1952; 100 of 1956; 5 of I960 ; 51 of I960; 58 of 19«0| 25 of 
1908; 50 of 1989; 20 of 1976; 27 of 1977; 47 of 1978; 47 of 1982. 

9th Schedule amended by G.S.R. 378 (E) dtd. 3-6-1981—Gaz. of India, 3-8-1981, 
Pt II, S. 3 (1), Ext., p. 1014. Temporarily amended by Acts 35 of 1939; 51 of 
1062; 42 of 1971. 

—Amended in Andhra Pradesh by Acts 20 of .1948; 45 of 1956; 2 of 1972. 

—Amended In Andaman and Nicobar Islands by Regn. 4 of 1940. 

—Amended In Assam by Assam Acts 30 of 1954 ; 38 of 1955; 6 of 1969. 

—Amended in Bihar by Bihar Acts 27 of 1950; I of 1954 ; 4 of 1979. 

—Amended in Delhi by Delhi Act 5 of 1954. 

—Amended in Gujarat by Gujarat Acts 10 of 1977; 19 of 1978. 

—Amended in Haryana by Haryana Acts 15 of 1970; 49 of 1971; 15 of 1977. 
—Amended In Himachal Pradesh by Him. Pra. Acts 5 of 1954; 24 of 1970. 
—Amended In Jammu and Kashmir by Jammu and Kashmir Act 36 of 1968. 
—Amended In Karnataka by Acts 2 of 1967; 9 of 1968; 5 of 1970; 35 of 1974; 25 
of 1975; 5 of 1980. 

—Amended In Kerala by Madras Act 20 of 1848; Ker. Acts 16 of 1968; 24 of 1969; 

34 of 1971; 35 of 1971; 36 of 1971; 7 of 1977. 

—Amended in Madhya Pradesh by C. P. and Berar Act 3 of 1948; Madh. Pra. Acts 
9 of 1961; 2 of 1963; 17 of 1973; 20 of 1982. 

—Amended in Maharashtra by Bom. Acts 7 of 1943; 31 of 1954; 15 of 1956; 10 of 
1972; 6 Of 1973; 19 of 1975; 47 of 1976. 

—Amended In Meghalaya by Acts 10 of 1972; 2 of 1974. 

—Amended in Orissa by Orissa Acts 1 of 1949; 1 of 1983. 

-Amended In Punjab, by East Punjab Act 28 of 1948; Punj. Acts 31 of 1955; 34 
of 1978. 

—Amended in Pondicherry by Pondl. Act 18 of 1966. 

—Amended in Rajasthan by Raj. Acts 3 of 1961; 10 of 1963; 3 of 1969; 8 of 1973; 10 
of 1974 ; 8 of 1983. 

—Amended in Tamil Nadu by Tamil Nadu Acts 20 of 1948; 44 of 1949; 39 of 

1954: 19 of 1957; 3 of 1964; 18 of 1908; 10 of 1971; 16 of 1971; 4 of 1974; 48 of 
1974. . 

—Amended in Tripura by Act 10 of 1973. 

—Amended in Uttar Pradesh by U. P. Acts 11 of 1948: 10 of 1951; 28 of 1953; 12 

of 1957; 10 of 1958; 42 of 1958: 27 of 1961; 25 of 1972; 15 of 1976; 32 of 1978| 

35 of 1979. 

—Amended in West Bengal by W. B. Acts 19 of 1951: 13 of 1967; 14 of 1967; 19 

of 1987; 15 of 1973; 33 of 1977: 20 of 1978; 74 of 1978; 24 of 1980. 

—Adapted by A.C.A.O. 1948; A.L.O. 1950; A.L.O. (No. 3). 1958; Andh. A.L.O. 1950; 
Guj. A.L.O. I960; Ker. A.L.O. 1956; Maha. A.L.O. 1981; Punjab Reorganization 
A.L.O. 1907; North-Eastern Areis (Mizoram and Arunachal Pradesh) (A.L.O.) 
1972; Megha. A.L.O. 1973; Mysore (Alteration of Name) A.L.O. 1973; Laccadive, 
Mlnfcoy and Amtndivi Islands (Alteration of Name) A.L.O. 1974. 

—Extended by Acts 59 of 1949; 30 of 1950; 25 of 1908; Regns. 12 of 1962; 0 o* 
1963. 

—Extended by— 

Bom. Act 4 of 1950; 

Assam Regn. 9 of 1951; 

Punj. Act 5 of 1957; 

Pondicherry (Application of Motor Vehicles) Order, 1959 (G.S.R. 715). 

COGNATE ACTS AND PROVISIONS 

1. Central Excises and Salt Act 1 of 1944, Schedule I, Items 5, 8, 9, 10, 18. 84. 

8 . Hackne y-carriage Act, 14 of 1879. 

“A" In the citations stands for AIR 
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3. National Highways Act, 48 of 1958. 

4. Road Transport Corporations Act, 64 of 1050. 

5. Stage-Carriages Act, 16 of 1881. 

6. Motor Transport Workers’ Act, 27 of 1961. 


[THE] MOTOR VEHICLES ACT, 1939 
(ACT IV OF 1939)* 

[16th February, 1939.] 

An Act to consolidate and amend the law relating to motor vehicles. 

WHEREAS it is expedient to consolidate and amend the law relating to 
motor vehicles b [* • •]; It is hereby enacted as follows: 

[a] For the Statement of Objects and Reasons, see Gazette of India, 1938, Pt. V, 
p. 114; for Report of the Select Committee, see Ibid, p. 187. 

[b] Words "In the provinces of India” were omitted by A.L.O., 1950. 


i PREAMBLE — SYNOPSIS 

1. Scope. 

2. Validity of the enactment 

3. Prescribed procedure. 

4. Limitation Act — Applicability. 

5. ’ Granting or refusing to grant permit*. 

6. Interpretation. 

7. Claim for compensation — Bar of juris- 

diction of Civil Court. 

I 1. Scope. 

(1) The repair or maintenance of the roads 

is no matter within the scope of the Act. No 
provision of the Act deals with that subject 
A 1951 Orissa 1(3) : 52 Cri LJ 43 : 17 Cut LT 
10 (SB). ' 

(2) It is true that the Act is only regulatory 
but the imposition of regulations contemplat¬ 
ed by the Act should not be discriminatory. 
The regulations must be applied equally to all 
persons concerned. 1967 KerLT 650(653) i 
1966 KerLJ 987 (DB). 

(3) There Is no repugnancy between 
any of the provisions of the U. P. Act 25 of 
1972 and Motor Vehicles Act (1939). A 1980 
All 404(406) : 1981 TAC 106 (DB). 

(4) There is no conflict between the Bihar 
and Orissa Motor Vehicles Taxation Act (2 of 
1930) and the Central Motor Vehicles Act 
(1939). Hence the Bihar and Orissa Act can¬ 
not be said to be dead in consequence of the 
passing of the Central Act. A 1983 Pat 14(24): 
1082 EastLR 366 (DB). 

I 2. Validity of the enactment. 

(1) The Motor Vehicles Act imposes restric¬ 
tions on motor traffic and is therefore re¬ 
pugnant to Article 301 of Constitution. But 
the Act does not become unconstitutional on 
that account. This is so because Article 303 
of the Constitution saves all “existing laws 
from the operation of Art. 301 and the Act is 
an^existing law". A 1953 Mad 279(294) . 
(1952) 2 MadLJ 894 (DB). 

(2) Even assuming that on the commence¬ 
ment of the Constitution the Act or any part 
3 it had become ultra vires the first amend¬ 
ment of the Constitution relating to Art « 
thereof has retrospective effect legaUsingre- 
strlctions which might otherwise have been 
struck down. A 1954 SC 728(739). 


(3) The amendment leaves no doubt that 
States have the limited monopoly. The Acf 
was never ab initio void for want of any 
legislative competence. And therefore, the rule 
that a void enactment cannot be revived by 
an amendment of the Constitution with re¬ 
trospective effect does not apply to the Motor 
Vehicles Act. A 1956 Pat 73(76) I 1055 BUR 
391 (DB). 

(4) The right of a citizen to carry on busi¬ 
ness in motor transport on public highway 
is a fundamental right guaranteed under 
Art. 19 (1) (g) of the Constitution. A 1959 SC 
694(697, 700). (A 1951 Orissa 1(7) I 52 CrlLJ 
43 : 17 CutLT 10 (SB), Impliedly overruled.) 
•• A 1954 SC 728(735) •• A 1956 Pat 73(76) I 
1955 BUR 391 (DB) •• A 1953 Mad 279(289, 
294) : (1952) 2 MadLJ 894 (DB). 

(5) There is no common law right, distlnel 
from the right guaranteed under Art. 19 (1) 
(g) of the Constitution to ply vehicle* for 
hire on a public road. A 1967 HimPra 21(26), 

(6) The true position is that all public 
streets and roads vest In the State but that 
the State holds them as trustees on behalf ol 
the public. The members of the public are en¬ 
titled as beneficiaries to use them as a matter 
of right and this right is limited only by th* 
similar rights possessed by every other citizen 
to use the pathways. The State as trustee* on 
behalf of the public is entitled to Impose all 
such limitations on the character and extern 
of the user as may be requisite for protecting 
the rights of the public generally......... but 

subject to such limitation the right of a an* 
zen to carry on business in transport vehicle* 
on public pathways cannot be denied1 to nun 
on the ground that the State own* 

wavs. A 1953 Mad 279(288, 289) : (1932) 2 
MadU 894 (DB). 

(7) Within the limits imposed by the State 

regulations any member of public can PV 
motor vehicles on a public road. To tnax « 
tent he can also carry on the the 

transporting passengers with the aid of 
vehicles. It is to this carrying on of the 
trade or business that the guarantee d Art 
cle 19 (1) (g) Is attracted and a dto® cm 
legitimately complain if any 

away or curtails that right any:m The 

permissible under Cl. (6) of ‘hat Artici^ 
nature of the right in respect to the highway 
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Preamble — Note 2 (contd.) 
is not in any way affected by its use for 
trade and it cannot be said that the user of 
a public road for purposes of trade is an ex¬ 
traordinary or special use of the highway 
which can be acquired only under special 
sanction from the State. A 1954 SC 728(739) — 
A 1958 Pat 73(76) 5 1958 BLJR 391 (DB). 

( 8 ) It is well settled now that subject to 
such reasonable restrictions as the State may 
provide the citizen can use the public high¬ 
ways, i. e. f public streets, roads, pathways, 
etc. as of his fundamental right It is not 
open, therefore, to the State to restrict the 
citizen from using the public highways law¬ 
fully unless there is a valid legislation giving 
monopoly to the State to run motor vehicles 
e. g., the first amendment of Art 19 of the 
Constitution. A 1956 Pat 73(76) : 1955 BLJ 391 
(DB). 

(9) As the right of a citizen to carry on busi¬ 
ness in motor transport is one guaranteed 
under Art 19 ( 1 ) (g) of the Constitution 
the validity of the provisions of this Act 
must be determined with reference to the 
requirements of Art. 19 ( 6 ) of the Constitu¬ 
tion and therefore the restrictions will be 
valid only if they are reasonable restrictions 
to the interests of the public A 1959 SC 694 

*\ A J 953 Mad 279(288, 289. 294): (1952) 
2 MadU 894 (DB). 

( 10 ) It is not enough that the restrictions 
aim for the benefit of the public. They must 
also be reasonable as well; and the reason¬ 
ableness is justiciable per conspectus of all 
the relevant facts and circumstances of each 
particular case A 1954 SC 728(738). 

(ID While a proclamation of Emergency 

F? der Art 352 ( 1 ) of the Constitution is in 

linin’ A ie * rights of the citizens 

mwSniS'w ^ ^“stitution remain 

suspended by virtue of Art. 358 and the 

Can, ?i 0 ia£ ur l ng sus P en sion chal- 
lenge the validity of a law on the ground that 

tbp 0 ' lheir rfghtS “fcP Ar t 19 (D Of 

the Constitution. A 1967 Him Pra 21 ( 23 , 24 ). 

a A P 2) S n 2 : k he l d tbat the citizens are so 
law Sfp the validity of 1 

IiMn refrain from pronouncing 

twL /? 6 va J ,dlty 0r otherwise of the ques- 
tloned law. A 1967 HimPra 21 ( 24 ). 

8 . Prescribed procedure* 

83 the Motor Vehicles Act 

****** «*SS3y for 

control °f motor vehicles and the Act a* a 

"1ft remedJal ProvSons 
rigb ts created under the enact- 

&»g£2VS2 l g& tSTJfS 

££ : <w, 1853 -s a 

lttfuS) S prescribed pr0cedure - A 19&* 80 


4. Limitation Act — Applicability. 


been made applicable by the Motor Vehicles 
Act, the period of limitation prescribed by the 
Motor Vehicles Act for filing appeal under 
Section 64 could not be extended by applying 
the provisions of Section 5 of the Limitation 
Act, 1908. A 1957 Pat 117(119): 1956 BLJR 711 
(DB). 

5. Granting or refusing to grant permits, 

(1) “When a legislation which interferes 
with fundamental rights guaranteed under 
Part 3 of the Constitution is sought to be sus¬ 
tained as falling within the scope of Art. 19 
(6) the question whether it is reasonable and 
made in the interests of the public is one 
open to judicial review. The decisions of the 
Transport Authorities granting or refusing to 
grant permit are liable to be reviewed by the 
Courts and set aside if they are unreasonable, 
arbitrary or discriminatory. A 1953 Mad 279 
(284, 296) j (1952) 2 MadU 894 (DB). 

«• Interpretation. 

(1) Courts have to interpret the statutes 
But there is no authority for the view that 
the meaning of the words used has to be al- 
tered to make it conform to some assumed 
latent intention of the Legislature The Legiii* 
lature’s Intention is relevant only whenthe 

JPCJ*? “f®* by « is ambiguous or capable 
of two interpretations because the Court Is 

accord Interpretation which is in 

intent Even When 
a Lourt may be having to ascertain the 
Legislature’s intention, it has to do so only by 

rann^f° rds u , sed by the Legislature itself- U 
cannot speculate about the Intention of the 

legislature and assume It bv sublecHve 
Andhi^ S oo A 19 n 9 AndhPra 413(416) : 1959 

fVir 1 i L £ 3 *® <FB) ** A 1956 AU 27(29) • 1956 
CriLJ 6 : 1955 A11U 704 (DB) *• flft no 

Sr* 

ary 887 i1s 

•41 OJw « «■*• 
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CHAPTER I 
PRELIMINARY 

I. Short title, extent and commencement.— (1) This Act may be called. 
THE MOTOR VEHICLES ACT, 1939. 

a [ (2) It extends to the whole of India *[• • • •.] 

Provided that Chapter Vin shall take effect in the State of Kerala only 
from such date as the Central Government may, by notification 0 in the Offi¬ 
cial Gazette, appoint; and until that Chapter so takes effect in that State, 
Chapter vn of the Travancore-Cochin Motor Vehicles Act, 1125, shall have 
effect in that State as if enacted in this Act.] 

[a] Substituted for former sub-sections (2) and (3) by the Motor Vehicles (Amend¬ 

ment) Act 1960 (V of 1960), S. 2 (w.ef. 15-7-1960). 

[b] Words "except the State of Jammu and Kashmir" were omitted by the Central 

Laws (Extension to Jammu and Kashmir) Act, 1968 (25 of 1968), S. 2 and Sch. 

(15-8-1968). 

[c] Chapter VIII took effect in Kerala on 15-7-1960 — See S. 3 of Act V of 1960 

and S. O. 1724, Gaz. of India, 13-3-1960, Pt II, S. 3 (ii), Ext, p. 403. 

This Act has been applied to all excluded areas in Assam by Assam Govern¬ 
ment Notification No. 2608-G. S„ dated 14th August 1939; the Darjeeling District see 
Notification No. 1771-PL, dated 15th August, 1939; Calcutta Gazette, dated 24th Au¬ 
gust, 1939 and Bengal Government Notification No. 2393-PL., dated 1st Decem¬ 
ber, 1939. 

The Act as applied to Railway Lands In Rajputana came into force on 13tH 
January 1944, see Notification No. P/1-36, dated 13th January, 1944, Gazette of India, 


1944, Pt. IA, p. 10. 

This Act has been extended to new provinces and merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX oil 
1950), S. 3 [16-4-1950]: Manipur and Tripura are States now (see Act 81 of 1971); 
Vindhya Pradesh has merged with the State of Madhya Pradesh—See Act 37 of 
1956, S. 9 (1) (e). 

The Act has been extended to the States merged in the former State oi 
Bombay — See Bom. Act TV of 1950, Bombay State has been split up into two 


States — Maharashtra and Gujarat now. 

AU the provisions of the Motor Vehicles Act, 1939, as amended from time to 
time and all rules, orders, notifications and forms thereunder, subject to any 
amendments to which for the time being they are subject in the rest ofAssam have 
been applied to, and deemed to be in force in, the United Khasi Jaintia Hills Dto- 
tricts which were known as the Khasi States before the commencement of the 
Constitution and In which the Motor Vehicles Act, 1939, was not in force.- See 
the Assam Regulation IX of 1951, S. 2 [8-8-1951]. 

The Motor Vehicles Act, 1939 as in force in the Union Territory ofDelhMm- 

1 - 


■reamble — Note 6 (contd.) ' 

iave retrospective operation unless the new 

aw expressly or by necessary implication 
rovides for retrospective option. A 1959 

C ( 7 fThTsmli'e Vindple appHcSgto a law 

dad 543(549) : (1954) 1 MadLJ 429 (DB). 

(8) The distinction between a statutory pri- 
rfsion which is mandatory and one which ls 
llrectory Is that while the mandaton' must 
itrictly observed, in the case of the directory 
It is sufficient if it is substantially complied 
vith. A 1940 PC 230(233) : 67 IndApp 464. 


7. Claim for compensation — Bar of 
jurisdiction of Civil Court 
(1) Where from the order passed by tn 
Collector, who is constituted special 
todedde whether refund of the motor veU- 
cle tax is to be ordered or ^‘. It does no 
appear that the Collector had applied ™s 
mind to the question whether theUcence was 

surrendered within a 

r ace has to be sent back to him for nis aeci 
sion and to that extent the jurisdiction of the 
Civil Court is ousted. The Civil Court ^ng 

ssrffl ». 
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Dilation Rules, 1933, the Motor Vehicles (Third Party Insurance) Rules, 1940 and 
any other rules, notifications and orders made or issued under the said Act and 
similarly in force, in so far as their application is required for the purpose of 
effectively applying the provisions of the said Act, are also applied to, and shall be 
In force in, Pondicherry.—The Pondicherry (Application of Motor Vehicles Act) 
Order, 1959, Para. 2, 19-0-1959. (G.S.R. 715, D/- 27-5-1959, published in Gar. of India, 
1959, Pt. II, Section 3 (1), page 880). 

The Act has now been extended to the State of Jammu and Kashmir by Act 25 
of 1968 and to the Union Territories of Goa, Daman and Diu, and Dadra and Nagar 
Haveli by Regns. 12 of 1963 and 6 of 1983 respectively. 

For application to the Union Territories of Chandigarh and Himachal Pradesh 
(Now a State), see G. S. R. 225, Gaz. of India, 1987, Pt II, S. 3 (i), Ext., p. 61. H. P. 
Ls a State w.e.f. 25-1-1971.—See Act 52 of 1970 

For application to the Union Territory of Delhi, see Act 71 of 1971, S. 7 (c) and 
the Schedule. 

For application to the Union Territories of Mizoram and Arunachal Pradesh, see 
G. S. R. 375 (E), published in Gaz. of Ind., 17-8-1972, Pt. II, S. 3 (i), Ext, p. 991. 

2. Definitions.— In this Act unless there is anything repugnant in the 
subject or context— 

*1(1) "Area”, in relation to any provision of this Act, means such area as 
the State Government may, having regard to the requirements of that 
provision specify by Notification in the official Gazette. 

(1A) "articulated vehicle” means a tractor to which a trailer is attached in 
such a manner that a part of the trailer is super-imposed on, and a 
part of the weight of the trailer is borne by, the tractor;] 

(a] Inserted by the Motor Vehicles (Amendment) Act, 1969 (58 of 1969), Section 2 
(w.e.f. 2-3-1970). 

OBJECTS AND REASONS 


"The Committee are of the opinion that 
the terms "area” and "route", which occur 
in the various sections of the principal Act 
and in the clauses of the Bill, should be de¬ 
fined. The Committee also feel that the de¬ 
finition of 'articulated vehicle’ as given in 


the explanation in Form E of the First Sche¬ 
dule: should be brought to the section by 
which the various expressions have been 
defined. The Committee have accordingly 
inserted suitable definitions of these terms in 
the clause.”—J. C. R.—Gaz. of India. 25-11- 
1968. Pt. II, S. 2. Ext., p. 1400. 


*(( 11 ))] "axle weight” means in relation to an axle of a vehicle the total 
weight transmitted by the several wheels attached to that axle to the 
surface whereon the vehicle rests; 

[a] Original clause (1) was re-numbered as clause (1-B) by the Motor Vehicles 
(Amendment) Act, 1969 (56 of 1969), S. 2 (2-3-1976). 


STATE AMENDMENT 

Clauses (1A) and (1BJ. 

Jammu and Kashmir: 

In its application to the State of Jammu and Kashmir, after clause (I) (now 
(IB)), the following clauses are inserted, namely— 

"(1A) ’attendant’ In relation to a goods vehicle means a person assisting the 
driver in maintenance of vehicle and delivery of goods and performing such other 
functions as may be prescribed. 


Section 2 (General) 

(1) Statutory definitions provide a diction¬ 
ary to interpret the use of the defined words 
in several provisions of the Act. Sometimes a 
particular definition either enlarges or nar¬ 
rows the meaning given to the term in popu- 
lar language. But it is also true as observed 
Dy that eminent Judge, Justice Holmes *a 

2 SSJS 'If t . a ,5 ry8t ,^ transparent and un¬ 
changed, it is the skin of a living thought 
and may vary greatly In colour and context,* 


accorcling to the circumstances and the time 
*J5 V US < 418 Jt 13 used’. (1917) 62 L Ed 372(376)1 

Section 2 ( 1 ) 

of tt t l efln,tt0 J 1 of “ area " In sub-sec (11 
2 was inserted by the amendment 

effect ,rom 2-3-1970. It IS 
whether the language of this definl. 

hfHSLi! SJ s S e gJ lbl ! of ,he construction 
that in order that the definition clause may 
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(IB) "attendant’s chit" means the document issued by the prescribed authority 
authorising the person specified therein to act as an attendant.”— -J. and K. Act 30 
of 1068, S. 2 (w.e.f. 28-11-1068). 

(2) "certificate of registration” means the certificate issued by a competent 
authority to the effect that a motor vehicle has been duly registered in 
accordance with the provisions of Chapter HI. 

*[(2A) "Commission” means the Inter-State Transport Commission consti¬ 
tuted under section 63A;] 

[a] Clauses (2A), (2B) and (2C) were inserted by the Motor Vehicles (Amendment) 
Act, 1956 (100 of 1956), S. 2 (a) (16-2-1957). 

®t(2B) "conductor”, in relation to a stage carriage, means a person engaged 
in collecting fares from passengers, regulating their entrance into, or 
exit from, the stage carriage and performing such other functions as 
may be prescribed;] 

M See Foot-note under Cl. (2-A). 

a[(2C) "conductor’s licence” means the document issued by a competent au¬ 
thority under Chapter IIA authorizing the person specified therein to 
act as a conductor;] 

[a] See Foot-note under Cl. (2-A). 


(3) "contract carriage” means a motor vehicle which carries a passenger or 
passengers for hire or reward under a contract expressed or implied 
for the use of the vehicle as a whole at or for a “[fixed or agreed rate 
or sum—(i) on a time basis, whether or not with reference to any route 
or distance, or (ii) from one point to another, and in either case with¬ 
out stopping to pick up] or set down along the line of rou ^ 
not included in the contract; and includes a motor cab notwithstanding 
that the passengers may pay separate fares; 

bf******l { 

fal Substituted for the words "fixed or agreed rate or sum and from one point to 

11 another without stopping to pick up.” by the Motor Vehicles (Amendment) 

Act 1969 (56 of 1989). S. 2 (2-3-1970). 

[bl Explanation to danae (3, « omitted by the Moto, Vehldea (Amendment, 
J Act, 1956 (100 of 1956). S. 2 (b) (16-2-1957). _ 


ectlon 2 (1) (contd.) 

ome into play, it is necessary ‘^t *he ^tate 
lovemment should form anopinionhavng 
egard to the requirement of the particular 
lection in which the w°rd area occurs, mat 

is necessary to specify i 2 o 5 ( 1906 ) 

I cation in the Gazette. A 1974 SC i905(isub». 

xhp discretion that is vested in the State 
Jovermmemls confined to the * 

he extent of the area having regard to the re 
Virement of the Section where the word 
'area™ ecu* and not to the necessity °r 
itherwise of the nottfteflon \n the Gazette 
peclfying the area. A 1974 SC 1905(1906). 

(3) If there is something repugnant in the 

SS.-tfBrMg’sS 

&e. A 1974 8 SC 1905(1903. 1907,. 

(4) Similarly the meaning tote givento the 

word “area” to 8 P has been 

Section 45 (1) of the M. V. act, 


held that the word “area" does not mean geo¬ 
graphical area, but means the area of mom- 
rable roads The question arose regarding de- 
temination of the territorial jurisdiction of a 
Regional Transport Authority to grant a eon- 
tract carriage permit valid for the entire State 
and it was necessary to decide which Reg' 00 ®' 
Transport Authority could be said to have 
maior portion of the proposed ’route or area. 
A 1976 SC 1731(1733). 

(5) The Legislature cannot be presumed to 
have made no distinction between “area and 
"route” It is true that a route must neces¬ 
sarily run over an area but, for that reason, 
one cannot equate an area to a route. An 
simpllclter is certainly not a route. 1 Pg en a 
tiality to become a route will not _i 
route A route is an area plus something more. 
A 1974 SC 1905(1906). 

Section 2 (3) I 

(1) The distinction between a “"tree* 
carriage and a stage for 

the contract carriage is engag 

the whole of the journey between ^two 
points for carriage of a personor pe^ up 
hiring it, but it has not the right to^ P‘« fh# 
other passengers en route . N j the con- 

ss £ a isrsras sAf—■ 
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• 1 ( 4 ) "dealer” includes a person who Is engaged In the manufacture of 
motor vehicles or in building bodies for attachment to chassis;] 

[a] Inserted by Motor Vehicles (Amen dmen t) Act, 1978 (47 of 1978), S. 2 (16-1- 
1979). 

OBJECTS AND REASONS 

Clause 2—Sob-clause (a).— At present a the fees payable therefor. This sub-clause 
State Government may make rules under seeks to define the expression "dealer’' so as 
clause (k) of sub-section (2) of section 41 of to include a person who is engaged In the 
the Motor Vehicles Act. 1939 to exempt, from manufacture of motor vehicles or in building 
the provisions of the Act relating to regis- bodies for attachment to chassis.—S.OR. 
tration. motor vehicles In the possession of Gaz. of India, 17-8-78, Pt II S. 2, Ext* 
dealers and specify the conditions subject to p. 1120 . 
which such exemptions may be granted and 

(5) "driver” includes, where a separate person acts as steersman of a 
motor vehicle, that person as well as any other person engaged in the driving 
of the vehicle; 

a [(5A) "driving licence” means the document issued by a competent au¬ 
thority under Chapter II authorising the person specified therein to drive a 
motor vehicle or a motor vehicle of any specified class or description;] 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1958 (100 of 1956), S. 2 (d) 
(16-2-1957). 


Section 2 (S) (contd.) 

other hand runs between two points irrespec¬ 
tive of any prior contract and it is boarded by 
passengers, en route, who pay the fare for the 
distance they propose to travel. A 1965 SC 991 
W94). 

(2) The essential distinction between the 
two types is that in the case of the former. 
I. e, a contract carriage a sum agreed between 
the hirer of the vehicle and the person letting 
the vehicle on hire is payable, while in the 
case of a stage carriage every passenger has 
to pay his own fare. ILR (1971) Cut 307(310) 
<DB). 

(3) In the case of a contract carriage there 
must be a prior contract while in the case of 
stage carriage there is no prior contract. A 
1971 AndhPra 414(415) : (1971) 2 AndhWR 82. 

(4) Where an application is made for a spe¬ 
cial permit under S. 63 ( 6 ) of the M. V. Act 
the applicant for such a permit must first 
enter into a contract for the use of the vehi¬ 
cle as a whole to carry specific passengers as 
required by S. 2 (3) which defines a contract 
carriage. A 1975 AndhPra 242(243). 

(5) Though both types of carriages viz.. 
Contract carriages and stage carriages are in¬ 
cluded in the definition of a public service 
vehicle under S. 2 (25), the distinction be- 
tween two types of carriages used as public 
•ervice vehicles was obvious from their sepa¬ 
rate definitions. (1976) 80 CalWN 526(539, 
541), 


( 8 ) The distinction between a contract car 
riage and stage carriage is this: The con 
tract carriage is engaged for the whole of thi 
lotimey between two points for carriage o: 
a person or persons hiring it but it has no 
me rig Si U P othe r passengers on the 

route. The stage carriage on the other hand 
runs between two points irrespective of am 
prior contract and It Is boarded by passenger 


-. '7' —uiaiai 

Prop®”* to travel. A 1965 SC 991(994) • 
£ NOC 231 : (1982) 1 CalLJ 388(398) * 
(1978) 80 CalWN 528(841). (Mini buses whic 


stopped at every stoppages, charged different 
fares at different stages at higher rates and 
they also picked passengers and dropped them 
at every stage though described as contract 
carriages in the scheme were held to fall in 
the category of stage carriages.) 

(See also A 1975 Kant 211(214) : (1975) 2 
KantLJ 345 (DB).l 


(7) Where, while Issuing a permit 
to a vehicle the Regional Transport Auth¬ 
ority endorses a condition in it to the effect 
that only the Company’s employees and none 
else should be carried in it, such a vehicle 
cannot be treated as a contract carriage. 
There is nothing in the definition of a contract 
carriage which warrants such a restriction. 
The contract contemplated by sub-section (3) 
of S. 2 is only one contract and the use of the 
vehicle must also be of the whole vehicle A 
1971 AndhPra 414(415) : (1971) 2 AndhWR 82. 

1 Section 2 (5) 

(1) This provision does not require “the 
person engaged in the driving of the vehicle" 
to hold an effective licence. A person even 
holding a learner's licence is therefore 
driver" within the meaning of the definition 
(1970) 1 ComLJ 209(210, 211) : 40 Com Cas 588 
(Mad). 

50 a * s0 a P er9on who controls the vehi¬ 
cle down an incline by operating the brakes 
™ steering wheel acts as a “driver" 
within the meaning of S 11 of the Road 
1 raffle Act (1930), even though the engine is 
not set in motion. (1948) 2 AUER 83. 


. ® A man steering a towed vehicle was 

AMTO 0t *° have acted 85 a driver, (1948) 2 
A11ER 87 

(4) A m an 


' T ' 'T T 


--— 7-0 — —* occasionally adjusting the 
steering wheel was also held not to have acted 

<lW4>2 AUER ” 7(260) 1 (1874) 1 
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, 8TATE AMENDMENT 

Clause (5B) 

Bihar: 


u* 01 B,har ’ ln S - * after —" ™ ** 

0# «nv^™ l ! C fI e< JT U , neniP l! yed ’ means 8 person holdlng a degre€ or Its equivalent 
Its pnni ised University and a person holding a certificate of matriculation or 
us equivalent in the case of a member of the Scheduled Caste or Scheduled Tribe 

a member of Backward Class Annexure 1 of the Government of Bihar in the 
Appointment Department (vide Letter No. 2M-173/49A-7079, dated the 25th July 

* who is not engaged in any trade, profession or service of the Government or 
otherwise .—Bihar Act 4 of 1979, S. 2 (7-4-1979). 

(6) fares includes sums payable for a season ticket or in respect of the 
hire of a contract carriage. 

(7) goods” includes live-stock, and anything (other than equipment ordi¬ 
narily used with the vehicle) carried by a vehicle except living persons, but 
does not include luggage or personal effects carried in a motor car or in a 
trailer attached to a motor car or the personal luggage of passengers traveller 
mg in the vehicle. 

(8) "goods vehicle” means any motor vehicle constructed or adapted for 
Use for the carriage of goods, or any motor vehicle not so constructed or 
adapted when used for the carriage of goods solely or in addition to pas-. 
sengers. 

STATE AMENDMENT 

Clause (8A) 

Jammu and Kashmir: 

In Its application to the State of Jammu and Kashmir, after Cl. (8) Insert the 
following: 

"(8A) 'Hill road’ means any road which has been declared by the State Gov¬ 
ernment by notification in the Government Gazette to be a hill road”.—J. & K. Act 
36 of 1968, S. 2 (28-11-1968). 


Section 2 (7) 

(1) The articles carried in large quantities 
obviously for sale cannot be considered to be 
a luggage or personal effects of the passenger. 
1978 ACJ 227(229)(Andh Pra) •• 1962 KerLT 
879(880). 

(2) In the definition of 'goods' living persons 
are specifically excluded. 1982 MPLJ 557(559). 


| SECTION 2 (8) — SYNOPSIS 

I. “Constructed or adapted.” 

2*. “Not so constructed or adapted”. 
8 . “Solely.” I 


1. “Constructed or adapted.” 

(1) If the vehicle is constructed or adapted 
for use for carriage of goods it Is a goods 
vehicle irrespective of the fact whether it is 
used for carriage of goods or not. A 1958 Ker 
249(250) : 1958 CriLJ 1031 : 1958 KerLT 3 
(DB). 

(2) Trailer by Itself or tractor trailer com¬ 
bination, goods trucks, private carriers so ad¬ 
apted and a motor lorry are illustrations ol 
such goods vehicles. A 1965 AndhPra 79(80) J 
1965 (1) CriLJ 279 : (1965) 1 AndhWR 1 (DB) 
(A 1961 AndhPra 66. OverruledI.) •• A 1953 
Pat 130(130) : 1953 CriLJ 914 A1959 All 
373(374) •• A 1958 Ker 249(250) : 1958 CriLJ 
1031 : 1958 KerLT 3 (DB). 


(3) But a tractor by itself though a motor 
vehicle is not a goods vehicle since it is 
neither constructed nor adapted for the car- 
ilage of goods or actually used for the car¬ 


riage of goods’ 1971 TaxLR 354(354, 351) I 
1970 KerLT 986 (DB). 

(4) Where a trailer is drawn by a motor 

vehicle of the nature of a tractor and the trai¬ 
ler alone but not the tractor is licensed as a 
goods vehicle, the tractor in such a case being 
neither constructed nor adapted for carriage 
of goods, the owner of the tractor is not liable 
for such use of the tractor without the same 
being licensed as a goods vehicle. (1965) 31 

MalayanLJ 260(260. 261). 

(5) If an utility van even though construct¬ 
ed for carriage of goods but licensed as a pri¬ 
vate vehicle is used to tow a caravan with¬ 
out carrying any goods either in the van or in 
the caravan the van in such circumstances is 
not a goods vehicle. (1953) 1 WLR 384(386, 
387) : (1953) 1 A11ER 492. 


2. M Not so constructed or adapted." 

( 1 ) Tne mere use of motor vehicle even 

>nce for carriage of goods is sufficient to 
jring the vehicle within the category of goods 
rehicle. A 1967 SC 1424(1426. 1427) : 1967 Cri 
J 1215. (A 1959 Mys 221, Overruled. 1969 
VIPLJ 634 Not good law in view of A 1967 SC 
424 ) 1962 KerLT 879(880) •• A 1945 Mad 

140(440) : 47 CriLJ 233 : (1945) 2 MadLJ 68. 

(2) It is immaterial whether in addition to 
roods some passengers are carried or not. a 
945 Mad 440(441) : 47 CriLJ 233 : (1945) 2 

VfadLI 68. _ _ - ont $ 

(3) In England in a case under Ss. d) 

!6 (1) of the Road and Rail Traffic Act 1933 
23 24 Geo 5. C 53) it is held that it is the 


ITbe} Motor Vehicles Act, 1939 fSs 2(9)-2(10)] Mi 

*1(9) “heavy goods vehicle” means any goods vehicle the registered laden 
weight of which, or a tractor the unladen weight of which, exceeds 11,000 
kilograms; ] 

[a] Substituted for Cl. (9) by the Motor Vehicles (Amendment) Act, 1978 (47 of 
1978), S. 2 (16-1-1979). 


OBJECTS AND REASONS 


Sub-clauses (b) and fc).— Clause (9) of sec¬ 
tion 2 of the Act defines the expression 
“heavy motor vehcile” and clause (14) there¬ 
of "medium motor vehicle”. Since the tech¬ 
nicalities to drive a truck and a bus are dif¬ 
ferent, it is proposed to give separate licences 
for driving buses and trucks. Accordingly it 


Is proposed to classify ,f heavy motor vehi¬ 
cles" into '"heavy goods vehicles" and "heavy 
passenger motor vehicles” and "medium mo¬ 
tor vehicles” into "medium goods vehicles” 
and "medium passenger motor vehicles”. 
These sub-clauses give effect to this propo¬ 
sal.—S. O. R.. Gaz. of India, 17-8-78 Pt II, 
S. 2. Ext., p. 1120. 


^(OA) “heavy passenger motor vehicle” means any public service vehicle 
or omnibus the registered laden weight of either of which, or a motor car 
the unladen weight of which, exceeds 11.000 kilograms;! 

(a] Substituted for Cl. (9) by the Motor Vehicles (Amendment) Act, 1978 (47 of 
1978), S. 2 (10-1-1979). 

OBJECTS AND REASONS 
See under S. 2 (9) 

(10) "invalid carriage” means a motor vehicle the unladen weight of 
which does not exceed a [300 kilograms], specially designed and constructed, 


Section 2 (8) — Note 2 (contd.) 
use of a vehicle for carriage of goods which 
determines whether or not that vehicle is a 
goods vehicle. Thus, when a person uses his 
van for carriage of goods even though in con¬ 
nection with his own business, such use of 
the vehicle makes it a goods vehicle (1953) 1 
WLR 208(269) : (1953) 1A11ER 267. 

(4) Similarly in England a “HIAB" vehicle 
haying a platform and used for the lifting and 
positioning of the concrete pillars was held to 
be a goods vehicle under S. 60 of the Trans- 

? t>rt Act, 1968 and S. 46 (2) of the Road 
raffle Act, when it was also used for trans¬ 
porting the pillars. (1975) 1 AUER 523 : (1975) 
1 WLR 226. 

I S. “Solely*. • 

(1) The word “solely” under S. 2 (8) has 
been used to distinguish between use for car¬ 
riage of goods and for use in carriage of goods 
in addition to passengers. If a vehicle is a 
goods vehicle for having been used for car¬ 
riage of goods it makes Uttle difference whe- 
tuer in addition to goods, some passengers are 
carried or not A 1945 Mad 440(441) : 47 Cri 
LJ 233 : (1945) 2 MadLJ 68. 


(See also (1911) 1 KB 14(17, 18).] 


(2) The tractor by Itself Is a motor vehicle, 
but not a goods vehicle since it is neither 
constructed nor adapted for carriage of goods 
or actually used for carriage of goods But a 
byitself is a motor vehicle and a goods 

V 1 ? goods can be carried in a 
tractor and that it can also seat passenger be- 
ride toe driver does not make it any the less 
f ‘IS* itseU constructed to carry any 

0?8 (DB). 354(3541 : 1970 ^ e “T 

“A” in the citations 


(3) A Company which erected street light- 
ing used a “HIAB” vehicle which contained 
a platform. The vehicle was used for Ufting 
and positioning of the concrete piUars. and 
also for transporting them . The Company 
were charged with failing to have an opera- 
licence under S 60 of the Transport Act 

* or * aUure *° have goods vehicle test 
certif Mte under S. 46 (2) of the Road Traffic 
Act. 1972. The Company contended that the 
vehicle was a “tower wagon” and exempted 
under para. 20 of Schedule I to the Goods 
Veh'des (Operator’s Licences) Regulations, 
1969 and the Vehicles (Excise) Act. 1971, Sche¬ 
dule 4. para. 9 (1). It was held that the vehicle 
was not exempted since it carried toe 
standard itself, which was not merely an arti¬ 
cle to be used in connection with" the eon- 
tnvance within para. 9 (1) (b). nor mere tools 

WLR e 228 PmeQt ' (19?5) 1 AUER 523 : U975) 1 

° f 1116 definition of “goods vehi¬ 
cle under S. 2 (8). a lorry can be used tor 

° f goo ? s s ?' el y as wen as tor car- 
y £°°^ S addition to passengers 1973 

fe2 IC Mir 7 ? (1 ^U : 0 , (1975) 1 SwR 233 ‘« 

!na 2 * * i«!!I PLJ 557(559) : 1982 ACJ 378. (Carry* 
rnpIm?f g E Pa “? nRe , rs ** a vehicIe which has 
1 ? oods vehicle* will be a viola, 
tion of a condition of the permit itself.) 

Section 2 (9) 

(1) An omnibus having capacity of 47 na*. 
sengers has been held to beT heavy mmS 
vehicle. (1966) 2 MadLJ 100(102). 

trn ( n]r^U buS v? r . m **** was considered “light 
7 ^ a 1 n Q s i? )I J_ v f hicle Irrespective of the weiahl 
A 1955 Mad 827(628) ; 1955 CriLJ 1506 ^ 



m [Ss 2(1J)-2(17)] [The] Motor Vehicles Act, 1939 

Hpf A T^ Iy ^ ad K^’ f °l the 1136 of a suffe nng from some phy¬ 

sical defect or disability, and used solely by or for such a person; 

[a] Substituted for the words "five hundred weights*’ by the Motor Vehicles (Se¬ 
cond Amendment) Act, 1960 (LI of 1960), S. 2 (w.e.f 1-1-1961) 

*[( 11 ) * • • •] 

fal C ' a “f i 111 was om ltted by the Motor Vehicles (Amendment) Act, 1956 (100 of 

. ™ 1 L Cen i ing c. a . U ! h0 ^ ty ” means “ authority empowered to grant licences, 

appointed by the State Government by rule made under section 21 “[or sec- 
tion 21JJ; 

[a] Added by the Motor Vehicles (Amendment Act, 1956 (100 of 1956) S 2 (g> 
16-2-1957). 


*[(13) light motor vehicle” means a transport vehicle or omnibus the 
registered laden weight of which, or a motor car or tractor the unladen 
weight of which, does not exceed *>[4,000] kilograms;] 

[a] Substituted for clause (13) by the Motor Vehicles (Amendment) Act, 1956 

(100 of 1956), S. 2 (h) (16-2-1957). 

[b] Substituted for the figure "3,000” by the Motor Vehicles (Amendment) Act, 
1969 (56 of 1969), S. 2 (2-3-1970). 

*[(14) "medium goods vehicle”, means any goods vehicle, other than a 
light motor vehicle, heavy goods vehicle or roadroller; ] 

[a] Substituted for Cl. (14) by the Motor Vehicles (Amendment) Act, 1978 (47 of 
1978), S. 2 (16-1-1979). 


*[(14A) "medium passenger motor vehicle” means any public service 
vehicle, other than a motor cycle, invalid carriage, light motor vehicle or 
heavy passenger motor vehicle;] 

[a] See footnote under Cl. (14). 

(15) "motor cab” means any motor vehicle constructed, adapted or used 
to carry not more than six passengers excluding the driver, for hire or re¬ 
ward; 

(16) "motor car” means any motor vehicle other than a transport vehk 
cle, “[omnibus], road-roller, tractor, motor-cycle or invalid carriage; 

[Cf. Road Traffic Regulation Act, 1967 (1967, c. 76). S. 99 (2).] 

[a] Substituted for the word "locomotive", by the Motor Vehicles (Amendment! 

Act, 1956 (100 Of 1956), S. 2 (i) (16-2-1957). 


“[(17) "motor cycle” means a two-wheeled motor vehicle, the unladen 
weight of which, inclusive of the unladen weight of any detachable side car, 


| Section 2 (13) 

(1) A bus or a taxi irrespective of Its weight 
would only be. “light transport vehicle. A 
1955 Mad 627(628) : 1955 CriU 1506. 

(2) An omnibus having a capacity of 47 
passengers is held to be a heavy vehicle. 
<1966) 2 MadLJ 100(102). 

(3) A truck has been held not to be a light 
motor vehicle. 1975 ACJ 471(474) (DB) (Madh 
Pra). 

(4) Auto-ricksha falls in the definition of 
light motor vehicle. A 1982 Mad 151(155) ■ 
1981 TLNJ 170. 

Section 2 (15) 

(1) An auto-rickshaw is a “motor cab" not¬ 
withstanding the fact that there is limitation 
of passengers to two only in the permit. A 
19157 Bom 402(403) : 69 BomLR 247 (DB) •• A 
1980 Kant 213(215) : 1981 TAC 50. 


I Section 2 (16) 

(1) When a motor car which is a motor 
rehicle within the Act is used for carrying 
>assengers for hire or reward, it ceases to be 
i motor car It is the use of the motor vehicle 
or carrying passengers for hire or reward 
vhich determines the category of the motor 
'ehicle whether it is adapted for that pur- 
>ose or not. It must follow that even If a 
notor vehicle is occasionally used for carry- 
ng passengers for hire or reward it must be 
egarded when so used as a public service 
rehicle and therefore a transport vehicle. A 
967 SC 1424(1425) : 1967 CriLJ 1215 (40 MyS 
J 382 and A 1959 Mys 221, Overruled.) 

(2) The owner of a motor vehicle register- 
id as a motor car would commit no offence 
inder S. 42 (1) of the Act by carrying paa- 
engers for hire. Using of a motor vehicle in 
his manner on solitary occasions, may be 
:ven one or two, will not itself amount lo an 
.ffence under Section 42 (1) of the Act 1969 
dPLJ 634(638). 


[The] Motor Vehicles Act, 1939 (S 2(18) N 1-2] 90T 

having an extra wheel, attached to motor vehicle, does not exceed 600 kilo-; 
grams; ] 

[a] Substituted for CL (17) by the Motor Vehicles (Amendment) Act, 1969 (58 of 
1069), S. 2 (e) (2-3-1970). 

OBJECTS AND REASONS 


"The Committee fee! that the three-wheel- 
ed vehicles (such as two seater scooters, four 
ieater rickshaws and tempos) should, accord¬ 
ing to their use. fall appropriately in the 
category either of '•motor cabs*' or "goods 


vehicles" and not in the category of ''motor 
cycles 1 ’ as contemplated in the principal Act. 
The Committee have therefore suitably re¬ 
vised the definition of the term ‘motor¬ 
cycle? W.C. R. 


(18) ''motor vehicle” means any mechanically propelled vehicle adapted 
for use upon roads whether the power of propulsion is transmitted thereto 
from an external or internal source and includes a chassis to which a body 
has not been attached and a trailer; but does not include a vehicle running 
upon fixed rails or *[a vehicle of a special type adapted for use wily in a 
factory or in any other enclosed premises]; 

[Cf. Road Traffic Regulation Act, 1067 (1967. c. 76), S. 09 (1).] 

[a] Substituted for the words "used solely upon the premises of the owner” by 
the Motor Vehicles (Amendment) Act, 1956 (100 of 1956), S. 2 (j) (16-2-1957). 


SECTION 2 (18) — SYNOPSIS 

1. Motor vehicles. 

2. Adapted for use upon roads. 

2. Chassis to which a body has not been 
attached* 

4, Trailer. 

5. Vehicles of special type. 

I, Enclosed premises. 

1. Motor vehicles. 


(11 A wheeled conveyance which Is propell¬ 
ed mechanically Is a motor vehicle if it Is 
adapted for use upon the road irrespective of 
Whether the power of propulsion is transmitt¬ 
ed thereto from an internal or external source. 
A 1968 Orissa 1(3) : 35 CutLT 1006 (DB) 
(Reversed on another point in A 1975 SC 17.) 

(2) The test as to whether an un-road- 
worthy vehicle can be said to be “mechani¬ 
cally propelled” is whether there is any 
reasonable prospect that it will be made 
roadworthy again. 1975 Current Law Yearly 
Book Pt. 3038 : 1975 RTR 318. 

(3) Motor Vehicle parked on a public road 
does not cease to be a mechanically propell¬ 
ed vehicle merely because its mechanical pro¬ 
pulsion is not in actual action at the time. 
ILR (1980) 1 Kant 124(129)(DB) •• 1981 ACl 
343(344)(MP) •• A 1980 MP 101(103) : 1979 
MPLJ 785 (DB). 


(4) Truck — Self starter out of order - 
Truck being pushed from behind for the pur 
pose of starting and being driven — Helc 
merely because the engine had not starter 
when the accident occurred it could not t* 
•aid that the truck had ceased to be a motoi 
vehicle 1981 TAC 232(234)(DB)(MP). 

(5) Words 'Motor Vehicles* In Kerala Motoi 
Vemcles Taxation Act 1963 cannot be under 
•tood as defined by unamended S 2 (18) ol 

mo”, rec?m” 9 - Almsc 

2. Adapted for use upon roads. 

Question whether a particular vehl 
2? J? ®vehicle has io be determined 
m o* each case bearing In min* the 


use of the vehicle and its suitability for be¬ 
ing used upon roads. If a vehicle is fit and 
suitable for being used on a road it Is a 
motor vehicle and it is immaterial whether It 
runs on a private road or on a public road 
A 1968 Orissa 1(4, 5) : 33 CutLT 1006 (DB) 
(Reversed on another point in A 1975 SC 17.) 

(2) The actual user for a particular pur¬ 
pose is no criterion to decide whether a vehi¬ 
cle is a motor vehicle. Thus a tractor fitted 
with hydraulically operated shovel, though con¬ 
fined in its operation only to a certain factory 
premises. Is a motor vehicle which can be 
adapted or made suitable for use as such 
vehicle upon the roads, since it has the poten¬ 
tial of being so used and can be put to use 
upon the roads in normal course. The mere 
fact that the tractor was neither intended to 
be put to use elsewhere than the factory pre¬ 
mises. nor was actually used on road, is not 
sufficient to exclude it from the category of 
1 motor vehicle” defined in S. 2 ( 18 ) of the 

Act. A 1971 Ker 329(330, 331) : 1971 KerLT 
643. 

(3) A dumper though actually used in fac¬ 
tory premises only but suitable for being used 
on road Is also a motor vehicle and as such 

K u ^? !gis,ration - A 1974 Pat 151(152) i 
1973 BBCJ 783 •• 1981 WLN (UQ 181(181) 

<*$>••_ 5980 WC) 375 (378) (Raj) 

1979 BBCj (HQ 719(722)(DB)(Pat). 

T [ S “ 1978 TaxLR 2242(2244) ; 1978 

TAC 456 (Goa). (Dumpers and Shovels which 
ar ® nat capable of use on public roads and 
actuaiiy not so used are not motor vehicles 
^ £re «°t taxable under the Goa, Daman 

Ml*?* M0t °a Y el V des Ta xatlonAct. 1965)] 

anly In the definition 
of motor vehicle clearly shows that the 

fcfS n i P,lon ^ 5° nfln ed only to those kinds of 

JSE- are , exdusivel y designed for 

use in a factory or In enclosed premises. The 

® Particular purpose Is not a 
crlteri°n to decide whether the vehicle Is a 
ggtor 7 vehicle, a 1974 Pat 151(152*i 1873 

J*} ***** «o the fact that the dum¬ 

pers and rockers are motor vehicles which 
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Section 2 (18) — Note 2 (contd.) 
are not taken out of that category as was the 
case before the amendment have to be regis¬ 
tered after the amendment and can only be 
driven by persons holding a valid licence. 
The Tractor though it may be a motor vehicle 
within the definition of that term is neither a 
goods vehicle nor a vehicle which carries 
passengers whether it is being driven in a 
place to which a public has a right of access. 
As it does not perform any of the aforesaid 
functions or uses, it is not a vehicle which 
has to be registered nor is to be driven only 
by a person who holds a licence. A 1975 SC 
17(27) : 1975 TaxLR 1208. (A 1968 Orissa 1, 
Reversed.) 

(6) A road roller used for repairing roads 
and vehicles called rockers and dumpers used* 
for transporting ore from mining area to the 
plant are motor vehicles while machineries 
used for loading dumpers and bull-dozers, 
scrapers engaged to remove the overburden 
earth and shovels used to dig the ore are not 
motor vehicles as they are not adapted or 
suitable for any use on roads. (1914) 3 KB 
818(821) •• A 1983 Pun 188(190) : ILR (1983) 

1 Puni 508 *• A 1968 Orissa 1(6) : 33 CutLT 
1006 (DB). (Reversed on another point in 
A 1975 SC 17 ) 

(See also A 1975 SC 17(27) : 1975 TaxLR 
1208.) 

(7) Dumpers though actually used in fac¬ 
tory premises only are suitable for being 
used on the road and are therefore motor 
vehicles. A 1974 Pat 151(152) : 1973 BBCJ 783. 

(8) The fact that the manufacturers have 
made or intended a particular vehicle for one 
purpose or the other or that the dealers have 
sold it for a particular purpose or that the 
vehicle is described by particular name or 
description is not a criterion to determine 
whether the vehicle is adapted for use upon 
road. A 1968 Orissa 1(3) : 33 CutLT 1006 (DB). 
(Reversed on another point in A 1975 SC 17.) 

3. Chassis to which a body has not been 

attached. 

(1) A motor vehicle as it is understood in 
the popular or commercial sense cannot 
come into being unless a body is mounted on 
the chassis of the vehicle (1968) 22 STC 414 
(416)(DB)(A11). 

(2) But under the Act a motor vehicle in¬ 
cludes also a chassis to which a body has not 
been attached As such even a chassis alone 
will be a motor vehicle within the meaning 
of the definition. A 1972 SC 229(231). 

4. Trailer. 

(1) “Motor Vehicle” as defined in S. 2 (18) 
of the Act includes a trailer A trailer has 
been defined in S. 2 (32) as any vehicle other 
than a side car drawn or intended to be drawn 
by a motor vehicle. In other words, a trailer 
will be a motor vehicle if it is drawn or in¬ 
tended to be drawn by a motor vehicle. 
A 1978 MadhPra 29(31) : 1977 MPLJ 287 (DB) 
•• 1982 (2) 23 GujLR 582 : 1982 GujLH 940 
(953XDB). 

(2) On the question whether a trailer which 
is attached to a tractor has to be separately 
registered under S. 22 of this Act held that 
separate registration of the trailer is neces¬ 
sary as it is a motor vehicle within the 


T 9 M fx L~ e d , efinitl °n of motor vehicle in 
pl_ 2 698(699) *• A 1965 Andh 

AnHhP 8 °L : « 65 (1) CriLJ 279 ® B ). CA 1961 
AndhPra 66 . Overruled.) 

(3) Where an injury was caused by the 
slipping of a trailer placed on another trailer, 
in a by-lane, the application for damages or 
compensation under S. 110A was liable to be 
rejected because the jurisdiction to adjudi¬ 
cate upon a claim under that section can be 
exercised only when the application is based 
on the allegation that the bodily injury oc¬ 
curred because of an accident arising out of 
the use of the motor vehicle. A 1978 MadhPra 
29(31) : 1977 MPLJ 287 (DB). 

(4) If a trailer is used for carriage of goods 
it will be the goods vehicle. A 1972 Raj 165 
(166) : 1972 RajLW 209. 

(5) The expression, “motor vehicle” is de¬ 
nned in S. 2 (18) to mean any “mechanically 
propelled vehicle adapted for use upon roads 
whether the power of propulsion is transmit- 
ed from an external or internal source and 
includes a chassis to which a body has not 
been attached and a trailer, but does not in¬ 
clude a vehicle running on fixed rails.” It be¬ 
comes crystal clear that the expression 
“motor vehicle” includes a trailer. 1977 ACJ 
441 (444)(DB)(Guj). 


5. Vehicles of special type. 

(1) The exemption incorporated in the defi¬ 
nition of a motor vehicle is confined to vehi¬ 
cles which are designed for use only in a 
factory or in any other enclosed premises 
A 1970 Mys 49(51) : (1969) 2 MysLJ 587 (DB). 

(2) Though a motor vehicle may be adapted 
for use upon roads nevertheless in order to 
be taken out of the category of the definition 
it has to be further adapted namely it should 
be a vehicle of a special type adapted for use 
only in a factory or in any other enclosed 
premises. Thus a motor vehicle of a special 
type adapted as stated in the definition would 
be such as would not be considered to be 
adapted for use upon roads. A 1975 SC 17(27). 

(3) The word “only” connotes that a vehi¬ 
cle if it is not incapable of running on pub¬ 
lic road or any other type of road does not 
cease to be a motor vehicle simply because 
it is of a special type adapted for use only in 
factories and enclosed premises. A 1968 Orissa 
1(6) : 33 CutLT 1006 (DB). (Reversed on 
another point in A 1975 SC 17.) 


(4) The word “only” shows that the ex- 
mption is confined to those kinds of vehicles 
vhich are exclusively designed for use in a 
actory or in enclosed premises. A 1974 Pat 
51(152) : 1973 BBCJ 783 •• A 1980 SC 1547 
1551) : 1980 UJ (SC) 774. 

(5) Thus a vehicle called dumper specially 
esigned for digging earth and ore and carry- 
ig it out of a mining area but which is 
apable of being used for carrying loads out- 
ide the mining area or any other enclosed 
remises does not cease to be a motor-vehicle 
merely because it is not as ^convenient or 
dvantageous as any other public cantor or 
oods vehicle when it is used tor .a similar 
iurpose outside a factory or an enclos^pg 
raises. A 1970 Mys 40(51) : (1969) 2 MysLJ 
87 (DB) •• A 1975 SC 17(27). 


[The] Motor Vehicles Act, 1939 
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STATE AMENDMENT 

Clause (ISA) 

Jamran and Kashmir: 

In its application to the State of Jammu and Kashmir, after clause (18) the fol¬ 
lowing clause shall be inserted, namely,— 

"(18A) ’night’ means the period from half an hour after sunset to halt an hour 
before sunrise".—J. & K. Act 38 of 1068, S. 2 (w.e.f. 28-11-1968). 

*{(18A) "omnibus” means any motor vehicle constructed or adapted to 
carry more than six persons excluding the driver]; 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1958 (100 of 1950), S. 2 (k) 
(16-2-1957). 

OBJECTS AND REASONS 


"Under S. 2 (15) a "motor cab” has been 
defined to mean a motor vehicle which may 
carry not more than six passengers exclud¬ 
ing the driver. In the proposed Cl. (18-A) 
'omnibus’ has been defined to mean any mo¬ 
tor vehicle which may carry more than 
■even persons excluding the driver. When 


a motor vehicle Is constructed for carrying 
seven persons only excluding the driver, it 
comes neither within the definition of mo¬ 
tor-cab’ nor within the definition of 'omni¬ 
bus’. To remove this defect, the Committee 
have in the definition of 'omnibus’ substitu¬ 
ted the words "six persons" for "seven per¬ 
sons’’—J. C R 


(19) "owner” means where, the person in possession of a motor vehicle is 
a minor, the guardian of such minor, and in relation to a motor vehicle which 
is the subject of a hire-purchase agreement, the person in possession of the 
vehicle under that agreement; 


Section 2 (18) (contd.) 

6. Enclosed premises. 

(1) “Enclosed premises” means a place 
surrounded by walls, fences or other 
barriers preventing free ingress and egress. 
Thus a mining area covering several square 
miles does not become "enclosed premises" 
within the meaning of the definition merely 
because pillars are posted there at Intervals 
A 1968 Orissa 1 (3) : 33 CutLT 1006 (DB)! 
(Reversed on another point in A 1975 SC 17.) 

Section 2 (18A) 


(1) An omnibus maintained by the owner 
® factory for transporting the employees 
of the factory Is only an omnibus and not a 
contract carriage within the meaning of Sec¬ 
tion 2 (3). In such a case one of the essential 
Ingredients of the definition of a contract 
carriage, viz., that the contract should be for 
the use of the vehicle as a whole Is absent 
THie mere fact that the vehicle has been run¬ 
ning on a permit styled as a ’contract carriage 
permif would not render such vehicle a con- 

When ** Eposes a condition 

£ s, ssri ° si 

sas ms 2 ™ 


Section 2 (19) 


-- W 

(1) The definition of "owner” in the Ac 
f„°Jj^ auatlve “d 80 toe word must 
to me an as it ordinarily connotes nai 
P?”?? Wh0m to** Proprietary t 
Ordinarily _a person in whose name 
registration certificate stands is the “own 
«ftoe vehicle. 1970 O) CutWR 47 dm?mm 

: 1907 > C^?83 •• 1905 

LT SIS U (1 *» 2 *** ™ *• 1901 
LT M3(344 > w A I960 All 234(237) > 51 


LJ 734. (Overruled on another point In A 1958 
All 733 (FB).) 

(2) A person who purchases an auto-rlck- 
shaw from another who had himself pur¬ 
chased it under a hire-purchase agreement 
will be able to maintain a suit for damages 
in the event of an accident to the auto-rick¬ 
shaw under the Motor Vehicles Act in spite 
of the fact that the registration certificate 
was not transferred in the name of the auto- 
rickshaw owner. (1970) 1 MadLJ 263(264. 265, 


w; nucre a person neid a truck under a 
hire-purchase agreement and the truck was 
responsible for an accident such a person be¬ 
ing in possession of the truck under the 
^ r 5^f ient and his name being entered in the 
Regtetratiop Certificate as owner was held to 
be liable for consequences of an accident 
mused by the truck and would be saddled 

wl ®“ ostensible owner of the 

togc- A 1973 Raj 317(320) : 1973 RaJLW 529 

°wnfrablp as opposed to the possession 
impUes title with its incidental right of trans- 

nt P’fy be in possession and con¬ 

trol of the vehicle, nevertheless he might not 

0r rlght ,0 transfer it The fact 
H^^tore chose to define' the word 

thP i P ? rtlcuIar cases - namely 
nn .. . v $ lde 13 owned by a minor and 
1113 toe subject of the hire-purchase 
tends to show that it aia 
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q. . (20) '^ >€rmit ’’ ™ e ans the document issued by «{the Commission or] a 
State or Regional Transport Authority authorizing the use of a transport vehi¬ 
cle as a contract carnage, or stage carriage, or authorizing the owner as a 
pnvate earner or public carrier to use such vehicle; 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1956 (100 of 1956), S. 2 (1) 
(16-2-1957). 



Section 2 (19) (contd.) 

sense it cannot be interpreted In a manner to 
include a person other than an owner A 1948 
Nag 22(22. 23) : 43 CriLJ 917. 

(6) Thus a Manager of a Limited Company 
who is only an agent of the Company cannot 
be described to be an owner of the things 
vesting in the Company and cannot be regard¬ 
ed as the owner of the motor vehicle belong¬ 
ing to the Company. A 1950 All 234(237) : 51 
CriLJ 734. (Overruled on another point in A 
1958 All 733 (FB).) 

(7) Where “A* has transferred the posses¬ 
sion of his vehicle to “B” under a rental agree¬ 
ment and has parted with the control of that 
vehicle, it is “B” and not “A” who can be said 
to be the owner of that vehicle within the 
meaning of this definition. A 1964 Mad 449 
(450) : (1964) 2 CriLJ 437. 

(8) Where 'A* had transferred his vehicle to 
'B* but had retained some interest in it and 
the transferee was given only the right to ply 
the vehicle it was held that "A" and not B’ 
was the owner. A 1980 AndhPra 143(146) i 
(1979) 2 APLJ (HQ 345 (DB). 

(9) The definition is inclusive and simply 

takes within its fold a minor, the guardian 
of a minor and also the person in posses¬ 
sion of the vehicle under a hire-purchase 
agreement A 1979 Madh Pra 85(88) : 1979 
MPLJ 214 (DB) •• (1983) 1 MadLJ 235(237, 

238) •• (1960) 1 AndhWR 293(295) : (1960) 
AndhLT 722. 

(10) In a claim proceeding under S. 110A 
of the M. V. Act the proceedings could not 
be said to be not maintainable for non-joinder 
of the financier or the truck driver when the 
person in possession of the vehicle is a party 
to the proceeding. The financier from whom 
the truck is purchased under a hire-purchase 
agreement, whatever his rights might have 
been under the general law or the agreement 
is not an “owner 44 within the definition con¬ 
tained in S. 2 (19) of the Act. The driver 3 b 
only a servant of the owner and the owner’s 
vicarious liability does not cease because the 
servant has been made a party to the claim. 

A 1974 All 90(93) : 1974 ACJ 168. 

(11) Where a vehicle is transferred in the 
name of a person • by the finance Company 
under a hire purchase agreement as well as 
by the Insurance Co. the legal effect of the 
transaction would be that such person who 
was in possession of the vehicle under the 
hire-purchase agreement was the owner with¬ 
in the meaning of S. 2 (19) of the Act. It is 
not open to the Insurance Company in such 
h case to plead that the person who was insur¬ 
ed under the Insurance Policy was not the 
owner of the vehicle 1970 ACJ 107(272) 
(Delhi) •• 1980 ACJ 377(381) 9 ILK (1980) 2 
Kant 1477. 


(12) M was alleged to have sold to K tha 
vehicle which had caused the accident 
9 months before the date of the accident, 
K in his turn had entered into a hire-purchase 
agreement in respect of the vehicle with one 
S and this agreement had been endorsed in 
the Registration Certificate of the vehicle on 
the date of the alleged sale. To the claim 
petition only M and K were impleaded as 
parties, but not S Held that under the hire- 
purchase agreement between K and S, S 
would not become the owner of the vehicle 
until he fulfilled the terms of the agreement 
and exercised his option to purchase the vehi¬ 
cle and until then K continued to be the owner 
of the vehicle. A 1972 Mys 73(75, 76) : 1972 
ACJ 22 (DB). 

(13) The property in the case will not vest 
in the intending purchaser at the time 
of the hire-purchase agreement and until the 
terms of such agreement are fulfilled and the 
option to purchase is exercised the intending 
purchaser gets no right in the property ex¬ 
cept that of a hirer. A 1965 SC 1082(1090), 

(14) Section 2 (19) has widened the defini¬ 
tion of 'owner* to include a person ,who is in 
possession of the motor vehicle which is sub¬ 
ject of hire purchase agreement and is there¬ 
fore an 'owner* within meaning of M. V. Act 
Such a person can make an application under 
S. 24 M V. Act. 1978 CriLJ 1546(1548) : (1979) 

1 KantLJ 66. 


SECTION 2 (20) — SYNOPSIS 

1. Permanent and temporary permit 

2. “Document . authorising me of • 

3. Use of vehicle. • 

4. "Owner,” 

1. “Permanent and temporary permit* 

(1) Permit is a document which enable a 
owner of a vehicle to ply it. (1983) 1 MadU 
235(238). 

(2) The definition does not make any dis¬ 
tinction between a permanent and temporary 
permit A 1969 AU 269(274) : 1968 A11LJ 27f 
(FB). 

(3) The word permit as defined would in¬ 
clude a temporary permit 1970 KerLR 220 
(225) : 1970 KerLJ 16 (DB) •• A 1959 Punj 1 
(7) : 60 PunLR 5l5 (FB). 

(4) Unless there is a mention anywhere ^ 
the Section of the specific type of permit, it 
will not be unreasonable to include non¬ 
temporary stage carriage permit as well as a 
temporary stage carriage permit in the word, 
"permit" wherever it has been used. A lv/o 
Raj 200(207) : 1975 WLN 90. 

(5) Renewal of a permit does not amount to 
jrant of a permit and no appeal lies against 
•enewal A 1978 Raj 07(71) : 1977 RaJLW 500. 

(6) Renewed permit is continuation oi 

jriginal permit. On setting aside of the 
>riginal permit the renewal stands automaU- 
•alfy set aside. A 1957 SC 489(492). (1956 

VndhLT 347. Overruled.) •• A 1968 Raj 24 
27) : 1967 RaiLW 116 (DB). 
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(21) "prescribed” means prescribed by rules made under this Act. 

(22) "private carrier” means an owner of a transport vehicle other than a 
public carrier who uses that vehicle solely for the carriage of goods which 
are his property or the carriage of which is necessary for the purposes of 
his business not being a business of providing transprot, or who uses the 
vehicle for any of the purposes specified in sub-section (2) of section 42; 

(23) "public carrier” means an owner of a transport vehicle who trans¬ 
ports or undertakes to transport goods, or any class of goods, for another per¬ 
son at any time and in any public place for hire or reward, whether in pur¬ 
suance of the terms of a contract or agreement or otherwise, and includes 
any person, body, association or company engaged in the business of carrying 
the goods of persons associated with that person, body, association or company 
for the purpose of having their goods transported; 


Section 2 (20) — Note 1 (contd.) 

(7) Where a special permit was granted 
under S. 61 (6) of the Act to carry a party 
to Tirupathy and back and the vehicle stopp¬ 
ing on the route and picked up persons includ¬ 
ed in the list of the party it was held that it 
did not make the bus a stage carriage but 
continued to be a contract carriage (1979) I 
AndhLT 431(432). 

2. "Document . authorising use of”. 

(1) An 'authorisation slip' permitting a 
person to run stage carriage on a specified 
route cannot be regarded as valid permit 
under the Act. 1965 MPLJ 311(313. 314)(DB). 

(2) To be a valid permit it must be in form 
prescribed by the Act and Rules framed 
thereunder. 1965 MPLJ 311(313, 314)(DB). 

(3) A primary permit purporting to be an 

Inter-State permit granted by one State does 
not become a permit in other State to as to 
give right to use the vehicle In that other 
™ countersigned by concerned 

of 11131 other s,a *e. A 1970 Mys 219 
(223) : (1969) 2 MysLJ 141 (DB) 

(4) A permit for a transport vehicle is 

. reI ® tio “ to a Particular route as 
mentioned in the permit itself. A vehicle run- 
ning on route not mentioned in the permit 
runs without a valid permit even tho ugh it 
a valid permit on another route 
A^mi Orissa 153(154) : (1970) 1 CutWR 2li 

(5) Permits Issued under Motor Vehicles 

“Pttat assets for the purpose of 

^ Income Tax Act, 1961 iLR nom 
AadhPra 213(220) : (1979) 119 ITR 715 (DB). 

S* U*e of vehicle, 

? ermlt relates to a specified vehicle 
m»t n L- VeWcle whkh toe holder of 
(250)^* P0SSesS or own - A I960 All 247 

s JSiltXL® vehicle becomes un- 

^ holder of a permit will not 
JS'JJ®. to other vehicle unless the 

Pgm« ^is amended accordingly, a 1060 All 

4. “Owner* 


(2) Of course in order to use the vehicle 
person authorised to use the vehicle will have 
to be in control of it and that control may in 
most cases amount to possession. A -1963 AH 
383(388), | 

Section 2 (21) 

(1) Whatever is prescribed by rules framed 
Dy the appropriate Government is, *’pres- 
cribed’* within the meaning of S 2 ( 21 ) of 

7B7 ^ (1) (355) : 1967 AUU 

787 u (1080) 2 KantU 98(100). 

_ Section 2 (22) 

Municipal Council which owned 
transport vehicles and used them solely for 
the carriage of goods which were its property 
held , ^ be “private carrier^ vrithhl 

5BP&J ifc* <22) ' A 1970 SC 1923(1924) 5 

pj£ VS m T t0 , r maintained by the 

Telegraphs Department is not a 
private earner”. Having regard to the 

1231 b ^ 1 r€Venue ‘ A 196 5 Bom 120(122. 
(3) The distinction between the 

W: sas^ & a 

__ Section 2 ( 23 ) 

tK 6 deflni Uon of “public carrier* 

SSfiSgKsr&ZS 

(2) A public carrier under the M. v 

ASi? 

upon W hat h^Sesses < to r £' 5°hi d d ^ d 
professes to undertake#!? ' U P e Publicly 
transport of an«,!* *2 reward hire 

to him he is taking FSSIm* 816 entnute<1 
profession of a carrier He U< L avm T 1 al °* 

routes or areas whl^ ^ «*» 

But these do ft *° v 0perate - 

83 a ““““ carrier - wST!, taSSSU 
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(24) "public place” means a road, street, way or other place, whether a 
thoroughfare or not, to which the public have a right of access, and includes 
any place or stand at which passengers are picked up or set down bv a staoe 
carriage; J ^ 


Section 2 (23) (contd.) 

whether he agrees to carry for whosoever 
wants to engage him or whether he holds out 
only as a person who is free to choose his 
customers and would dictate the terms under 
which he would enter into contract with 
them. He need not declare his profession by a 
public notice but it is sufficient if his con¬ 
duct discloses that he is holding out publicly 
as one who is undertaking to serve the public 
by transporting goods from place to place for 
hire or reward. A 1971 Ker 197(199) : 1971 
KerLJ 332. 

(3) There can be no doubt that a public 
carrier exercises a public employ¬ 
ment and not a private one. The 
provisions of Ss. 54 and 55 which relate 
to the particulars to be given in the applica¬ 
tion for a public carrier’s permit and matters 
to be taken into consideration while granting 
such a permit show that it is a matter of 
public employment that a licence is granted 
and not for doing the transport work for only 
a particular individual or individuals casually. 
The words “at any time and in any public 
place” in the section have got considerable 
Importance and they indicate that without a 
legitimate excuse a public carrier cannot re¬ 
fuse to carry the goods. If he does so because 
he wants exorbitant charges or for some 
other unjustifiable reasons and representa¬ 
tions are made to the transport authority 
concerned, his licence may be withdrawn, 
A 1963 Bom 208(210, 211 )(DB). 

Section 2 (24) 

(1) In order to term a place as a “public 
place” it must be proved that the public have 
a right of access to it. It is not enough that 
as a matter of fact the public have access. 
(1969) 2 MadU 620(624, 625). 

(2) A place where the public go no matter 
whether they have a right to go or not may 
be styled as the public place for the purpose 
of Gambling Act or Penal Code, but not for 
the purposes of the M. V. Act. A 1938 Lah 817 
(818). 

[See also A 1950 Mad 729(730) : (1950) 1 
MadU 561 (Madras Gaming Act (3 of 1930), 
S 12-A dilapidated and abandoned house by 
the side of a public street having a betelnut 
shop nearby is not a public place in absence 
of any evidence that public were as a matter 
of fact freauenting that place ) ** (1947) 1 AU 
ER 829(829 830). (Road Traffic Act 1930 
(C 43), S. 15 (1) — Enclosure at the rear of 
an inn used as car park — Public saving 
access thereto — It is public place within 
S. 15 (1).) *• A 1942 Lah 36(37) : 43 CriLJ 
446. (Public Gambling Act (1867). S. 13 — 
Public place in S. 13 means place where pub¬ 
lic go no matter whether they have right to 
go there or not — Bank of a tank belonging 
to temple held to be public place vdtiiin Sec¬ 
tion 13) •* A 1938 Mad 74(75) : 39 CriLJ 
277 (Madras Gaming Act 3 of 1930), S. 12 — 
Public place within S. 12 means Place re- 
gularly and necessarily used by people.) A 


1937 Pat 276(277) : 38 CriLJ 608. (Bengal Pub¬ 
lic Gambling Act (2 of 1867), S. 11 — In order 
to be public place it is not necessary that the 
place must be public property.) •• 1033 Mad 
WN 1422(1423). (Madras Gaming Act (3 of 
1930), S. 12 —. Pial of a private residence is 
not a public place within meaning of S. 12 
though it is alongside a public road and acces¬ 
sible from it.) •• A 1927 AU 560(561) : 28 Cri 
LJ 666 : 25 A11LJ 578. (Public Gambling Act 
(1867), S. 13 Place private though open to 
public view is not public place.) •• A 1917 
Mad 124(124, 126) : 18 CriU 7 (DB). (Madras 
Town Nuisance Act (1890), S. 3 (10) — It is 
not necessary that every member of the pub¬ 
lic should have a right of access to a place 
In order to make it a place of public resort.) 
•• A 1916 Mad 474(475) : 16 CriLJ 704 (DB). 
(Madras City Police Act (3 of 1885), S. 75 — 
A legal right of access by the pubUc is not 
necessary to constitute a pubUc place.) •* 
(1906) 3 CriLJ 216(220, 224) (DB)(Bom). (Bom¬ 
bay Prevention of Gambling Act 4 of 1887), 
S. 12 — Word “place” in S 12 is qualified by 
word “public” and having regard to its con¬ 
text it must mean a place of the same gene¬ 
ral character as a road or thoroughfare.) •• 
(1905) 2 CriLJ 252(255) (DB)(Bom). (Preven¬ 
tion of Gambling Act (4 of 1887), Ss. 4, 12 — 
GambUng in machwa (boat) hired for the 
purpose is not gambling in public place.) •• 
(1885) 14 QBD 63(66, 67). (Offence of Indecent 
exposure in public place.)] 

(3) Where access to particular road or place 
Is permissive, it cannot be said that public 
have right of access to such road or place — 
Hence such road or place cannot be regarded 
as public place. A 1983 Ker 69(71) : 1982 Ker 
LT 468 •• A 1981 Guj 200(203) : 22 GujLR 
1161. (Factory premises where pubUc can 
enter only on express or implied permission 
of private owners cannot be caUed a public 
place) •• A 1982 Mad 223(225) : 1982 1 Mad 
U 149 (DB). 

(4) Any place or stand at which passengers 
are picked up or set down by stage carriage 
can be regarded as pubUc place only If public 
have right of access to such place or stand. A 
1983 Ker 69(72) : 1982 KerLT 468. 

(5) Where a permit is on a road from A to 
B and one road passes through a pubUc road 
and another passes through a road a part of 
which is a private road the permit holder can 
start his vehicle from any point on the public 
road and he cannot be compeUed to ply ws 
vehicle on road passing through a private 

road. A 1973 AU 96(97). 

(6) Service station premises are not a put> 
He place. 1981 ACJ 343(345)(MP). 

(7) Where the coolies were hired for load¬ 

ing and unloading stones to be delivered 
dam site and accident occurred near the darn 
aite, the place of accident couW h ave to be 
considered as one falling within the j* efiniti £° 
of “pubUc place- though it belonged to the 
PubUc Works Dept, as toe workmen * 

ed pubUc and as such, toe place was a “public 
place”. A 1984 AndhPra 32. 
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(25) public service vehicle" means any motor vehicle used or adapted to 
be used for the carriage of passengers for hire or reward, and includes a 
motor cab, contract carriage, and stage carriage; 


. SECTION 2 (25) — SYNOPSIS 

1. “Used or adapted to be used”. 

2 . “Carriage of passengers". 

3. Hire. 

4. Reward. 

1. “Used or adapted to be used". 

(1) For being a public service vehicle as de¬ 
fined in S. 2 (25). the motor vehicle need not 
be one “habitually” used for carrying passen¬ 
gers nor is it required that it should have 
been specifically adapted for that purpose 
The absence of the word “habitual” in S. 2 
(25) suggest that if at a particular moment it 
is being used for carrying passengers for hire 
or reward it becomes a public service vehi¬ 
cle. A 1966 Bom 119(120) : 1966 CriLJ 399. 

(2) It is the use of the motor vehicle for 
carrying passengers for hire or reward that 
determines whether the motor vehicle is a 
public service vehicle. Its adaptation or con- 
struction for carrying passengers is some 
proof, but not a test. A 1967 SC 1424(1425) : 
1967 CriLJ 12l5. (A 1959 Mys 221 and 1962 
MysLJ 382. Overruled.) •• (1970) 72 PuniLR 
193(194, 202, 203) : ILR (1971) 1 Punj 6 

(3) The absence of its registration as a pub¬ 
lic service vehide is no defence where it is 
used as a pubbc service vehicle. Thus, a motor 
vehicle registered as a motor car, when used, 
though occasionally, for carrying passengers 
for hire or reward would be regarded or. 

;«^cS^ s,onSl 33 a P ublic service vehicle. A 
SC,14*(142S) : 1967 CriLJ 12l5 •« A 

mm ^ 283(286) : (1983) 96 MadLW 413 
(UB). (A motor car registered as a tourist 
car comes within the definition of public ser- 

CriLJ ’ A 1966 B ° m 119(120) : 1966 


♦hl 4 L A g °° ds r tr F k is a Soods vehicle within 
the meaning of S. 2 (8) and not a public ser- 

Cril j V S^l e A A ,JL^ 8 r, MadhPra 29(29): 1938 
CriLJ ol a 1958 Pat 130(130) : 1953 CriLJ 

*,, ( ?p ) c Rule 1 (b) , of Bihar Motor Vehide 
Hptef providing for licence for driving pub- 
uc service vehicle to be countersigned by the 
1 • \ 1S . not f applicable to licence for driv- 

CriLJ 0 9H A 1953 Pat 130(130) : 1953 

distin^ an ? Stage carria e e s’ are two 
J' i Ji S ? pa I a,e . of vehicles which 
are included in the definition under S. 2 (25) 

des” ^ ,er ?? ed as “public service vehi- 
and even *?y ply as such that would 

001^526^543) CharaCteristics - <1976) 80 

2 . “Carriage of passengers. 99 

(1) The dictionary meaning of the word 

^ word , P ubUc ’ implies 
Pg>Pie as a whole or pertaining to the wh ole 

.*■ , a A” Id the citations 

[Vol. 251 4 A. M, 58 


people. Unless, therefore , a motor 
vehicle is used for carriage of travellers in 
public without any distinction, it cannot be 
called a public service vehide. A 1964 Mad 
449(450) : 1964 (2) CriLJ 437. 

(2) In order that a motor vehicle should be 
a public service vehicle, it is not enough that 
it should carry passengers but the carriage 
of such passengers should be for hire or re¬ 
ward. (1970) 72 Punj LR 193(194, 202, 203; ** 
A 1965 Mad 440(440) : 47 CriLJ 233. 

(3) A motor vehicle used by a company for 
free transport of its employees cannot be said 
to be a public service vehicle. A 1964 Mad 
449(450) : 1964 (2) CriLJ 437. 

(4) A car used for teaching driving cannot 
be brought under the definition of “public 
service vehicle". There is no carriage of pas¬ 
sengers because a person learning driving is 
not a passenger. A passenger has a definite 
destination whereas the learner is at the com¬ 
mand of the teacher who takes the learner 
to a convenient place according to circum- 
stances. 1972 MadLW (Cri) 71(72). 

(5) A motor vehicle used by a company 
tor transport of its employee at a charge even 
though nominal, would make it a public ser- 
vtce vehicle. (1970) 72 PunLR 193(202. 203). 


3. “Hire”. 

(1) The word “hire" postulates an antece¬ 
dent agreement for payment of money for 
services rendered and imports an enforceable 
obligation to pay the same. Thus, where a 
hotelier uses his car for gratuitously carrying 
customers of the hotel from the station to 
the hotel and back and no extra charge is 
being made for such transport, an element ot 
hire cannot be said to be involved in the car- 
nage of customers from the station to the 
^ el ,£ n . d baCk ‘ (1968) 9 Gu i LR 171(171, 174 

I/O* IiOl. ' 

(2) For a transaction to amount to one of 

T Fe must il be Payment of compensa¬ 
tion to the owner for use of his vehicle. The 
mere payment to the owner of the cost of 
^ n0t P a 7™ ent of compensation for the 

Cril^ 9 24 e (2) de A 1935 Mad 577(578 > : 36 

rw? (1967) 2 Mala y anL J 164. (Road 
14W»l < 193 8). Ss. 74 (2). 92 ( 1 ) and 

iJInfil drc i uns,anc es of a case 

evidence of accused rebutted the 
presumption that passengers were carried in 

th * J aCt that one of the 

passengers had said in evidence that he would 

M d ., a >,' ara 11 he - ^ 

(3) Where T the owner of a motor car took 

Sr&S&znS 

stands for AIR “ --. 
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-[<25A. re-bu.lt vehicle” mean, a motor, vehicle re-built w.ih an engine 
vehicte ^ 3 ^^ 15 b ° th 01 Whkh >iad n0t heen re « lst ^ re < 1 under this Act as one 

[aj Inserted by the Motor Vehicle. (Amendment) Act, 1678 (47 of 1978) S 2 <16-1- 
1^79). 


OBJECTS AND REASONS 


Sub-clause (d). — At present the Act does 
not specify any condition subject to which 
re-bmIt vehicles may be registered. It is 
considered necessary to vest in that behalf 
powers in State Governments to make rules 


to regulate the registration of such re built 
vehicles. Accordingly this sub-clause seeks 
to define the expression "re-built vehicle”.— 
S. O. R . Gau. of India, 17-8-78. Pt. II. S 2, 
Ext., p. 1120. 


a |,26) registered axle weight” means, in respect of the axle of any vehi¬ 
cle. the axle weight certified and registered by the registering authority as 
permissible for that axle;] 

|a) .Substituted for the original clause, by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956). S. 2 (m) (16-2-1957). 


1 27) registered laden weight” means in respect of any vehicle the total 
weight of the vehicle and load certified and registered by the registering au¬ 
thority as permissible for that vehicle. 


Section 2 (25) — Note 3 (eon(d.) 
consideration of separate payments, and vehi¬ 
cle was therefore a public service vehicle and 
required public Licence as such. (1938) 3 All 
ER 39(41). 


(4) The words ised in this definition clause 

are used . for hire". In the rules 

framed under the Motor Vehicles Act of 1914 
the words used were “to ply for hire" This 
expression means to exhibit the vehicle in 
such a way a. to invite those who may de¬ 
sire to hire it or to travel in it on payment 
of usual fares or to offer its use on payment 
to any member of the public thereby solicit¬ 
ing customers A 1930 Bom 161(162) : 31 Cri 
U 931 *• A 1929 Lah 422(423) : 30 CriLJ 700 
(DB) ** (1922) KB 553. 


(5) Motor Vehicles Act (1914). S. 16 — Rules 
unde. Rr 31 and 33 — If a person tames 
passengers in his bus from outside British 
territory and comes into British territory and 
the passengers pay their fare to him to carry 
them there and back he does ply his bus for 
hire within British territory. A 1939 Sind 85 
(86) : 40 CriLJ 558 <DB). 

(6. Motor Vehicles Act (1914), S. 16 — Mad¬ 
ras Motor Vehicles Rules, R. 30 (a) — * 

person undertakes to convey goods for reward 
in his private lorry on one occasion without 
the licence he has let the vehicle for hire and 
so commits an offence under R. 30 (a). A 1938 
Mad 233(233 , 234) : 39 CriLJ 447. 


(7) Motor Vehicles Act (1914), S. 11 — Patna 
Rules, R. 46, Para. 7 — “Plying" bus means to 
plv for hire and not merely travelling or driv¬ 
ing A 1936 Pat 321 (1) (321) : 37 CriU 850 

(8) Madras Local Boards Act <14 of 1920), 
S 166 (1) — Plying for hire can be donr a, 
the place and time that the hiring is effect* 
A 1928 Mad 166(167) : 29 CnLJ 30 (DB) 
(1892 ) 9 TlOR 494(494). 

(9) One Miss C engaged a Taxi driver to 
drive her and those of her friends for a dis¬ 
tance of 10 miles and the agreed fare was 14s. 
lire cab was stopped by a Police Constable 
nnd it was slated in answer to question that 


the fare was 14s. and that each passenger 
would contribute 2s. towards this sum. The 
driver of the taxi stated that he was unaware 
of this fact and had not made any enquiries. 
The driver was not a holder of a public ser¬ 
vice licence. Both the driver and Miss C were 
charged with unlawfully causing a motor 
vehicle to be used as an express carriage with¬ 
out obtaining road service licence under Road 
Traffic Act, 1930. S 72 (10). It was held there 
being an antecedent contract with the passen¬ 
ger to contribute towards payment of the fare 
for hire of the motor vehicle and there being 
no road service licence in force regarding this 
vehicle tin* offence under S. 72 (1) was es¬ 
tablished. (1936) 2 AUER 203(204, 205) : 52 

TLR 489. 

(10) A company providing bus for carrying 
the employees to factory on payment of fixed 
sum of money per month amounts to carry¬ 
ing passengers for hire A 1977 Punj 2*9(292) • 
1977 TaxLR 2147 (FB). I 

4. Reward. 


(1) Thus where a hotelier uses his car for 
he carriage of his customers from the station 
o the hotel and back without charging any- 
hing extra for the services rendered cannot 
*? said to be carrying customers for reward 
nerely because the facility of transport pro¬ 
dded to the customer benefit the business uy 
ittracting customers. (1968) 9 GujLR 1'* 

[176) _ 

(2) Where an employer carries ms em¬ 
ployees in its own buses by recovering trorn 
hem some nominal amount in the shaP e 
idministrative charges it was held that h* 
vas carrving his employees for reward wun- 
n the meaning of Section 2 (25). (1970) 72 

° UnLR ^ 2 (27) 


n The definition of “registered 
igh," in S 2 (27) implies ,bat the regisier- 
weight of a vehicle is the maximum 
«n weight of that vehicle in view of the 
,d “permissible" occurring in the definition. 
R (1963) Cut 175(177) CD»). 
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[Ss 2(£8)-2(29)] MS 

(2P>1 registering authority ’ means an authority empowered to register 
motor vehicles under Chapter III. 

a [(28A) route means a line of travel which specifies the highway which 
may he traversed by a motor vehicle between one terminus and another."] 

[a] Inserted by the Motor Vehicles (Amendment* Act. 1969 (5<> of 1969*, S 2 (f) 
(2-3-1970*. 

OBJECTS .AND REASONS 


See under clause (1-A) 


(29) "stage carriage" means a motor vehicle carrying or adapted to carry 
more than six persons excluding the driver which carries passengers for hire 
or reward at separate fares paid by or for individual passengers, either for 
*he whole journey or for stages of the journey; 


Section 2 < 2 S) 

(1) Under R. 21 of the U. P. Motor Vehicles 
Rules, 1940 the Deputy Transport Commis¬ 
sioner (Enforcement) or Deputy Transport 
Commissioner (Passenger Tax) is not authoris¬ 
ed to register motor vehicles under Chap. Ill 
of the Act. Consequently, no appeal would 
lie against the fitter of suspension of permit 
passed by such authority under R 22 of these 
Rules as that Rule specifically provides for 
filing of appeal against the order of register¬ 
ing authority. A 1968 All 349(3521. 

I Section 2 (28-A) 

(1) Section 2 (28A) defines a route as a 
line of travel on a specified highway which 
can be traversed by a motor vehicle between 
one terminus end another. It is thus obvious 
tha t th e permits which have been taken out 
in reepect of a route straight or over places 
to which the public have a right of access, 
and the word “route*’ has to be interpreted 
accordingly a 1973 All 96(97) 

(8) Where a private transport owner makes 
an application to operate on a route which 
overlaps even a portion of the notified route 
then the application has to be considered 
only in the light of the scheme as notified If 
any conditions have been placed then those 
conditions have to be fulfilled and if there is 
a total prohibition then the application must 
be rejected. There is no justification for hold¬ 
ing that the integrity of the notified scheme 
is not affected if the overlapping is under five 
miles or because a condition has been stipulat¬ 
ed in the permit that the operators will not 
P*clc up or set down any passengers on the 
overlapped route. A 1874 SC 1940(1944). 

(3) Under Bell ary Nationalisation SdiMtt 
all private operators on the routes covered by 
the schemes were excluded subject to an ex¬ 
ception regarding existing operators of inter¬ 
state routes One such operator had a permit 
00 mute Bellary and Kayam tract in 
Andhra Pradesh which was saved He appli¬ 
ed 6>r an additional trip on the route to con- 
nne to the terminals Bellary and Kanekal 
which was an intermediate point in the 
Andhra State between Bell ary and Kanekal 
« was held that route covered by the varia- 
uon amounted to a new route and fell out- 

the exemption granted under the scheme. 
(1974) 1 KantLJ 269(2711. 

(4) A route has two termini and they must 
be set out not only in the application bat also 


in the permit If one of the termini is dif¬ 
ferent it constitutes a different route although 
the line of the travel and the high wav tra¬ 
versed might be common to both routes 1978 
A11U 579(5801 : 1978 TAC 428 (DB). 

(5) The definition of route only says l hat 
such portion of a highway between two tcr- 
minii thereon which may be traversed by 
motor vehicles is 'route’, irrespective of whe¬ 
ther that distance is traversed in one direction 
or in the opposite direction. 1981 KerLT 689 
(692) •• (1976) 1 APLJ (NBC) 19. 


(6) Lines of travel though between the same 
termini but in opposite directions cannot be 
considered the same routes although same 
distance is travelled and they are not on the 
same route A 1975 Kant 126(127) : (1974i 2 
KantLJ 39« 


(7) Route is the highway which has to be 
traversed between the two tenninii and not 
any abstract line of travel and that this posi- 
bon is now made clear by the definition in 
S. 2 (28A) newly introduced. A 1977 Madh 
Pra 46(50) : 1977 MPUf 1 (FB>. (A 1976 MP 
169^ Overruled.) •« A 1979 AndhPra 11(13) 
0)B). (Route — Meaning of — Not restricted 
to road or highway.) 

(8) A route as defined in S 2 (26A) of the 
Motor Vehicles Act 1939 can only be alone 
a public road. 1977 KerLT 218(221) 


Section * (29) 


I 


(1) It is implicit in the definition that the 
stage carriage runs between two points ir¬ 
respective of any prior contract and it is 
boarded by passengers on route who pay fare 

SC 991<994) ai,Ce ,hey pr0pase ,0 trave l. A 1965 


w ouaes — whether 'contract ca 
, 0r ca rriages’ — Passengers a] 

lowed toget down and board on a specific 
point between terminal* and also charged di 
ferem fares from different points — Cm rise 
is not a ’contract carriage’ but a stage cai 
riag^ (1978) 80 CalWN 526(541) •• A 196 
(NOC) 231 : (1962) 1 CalLJ 388(396). " 

Pi.hi ’LSI pass , engers P«y separate fare 

m by any Peraon «*ithe 

*-5 r* o,e . • 
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'L (29A) tourist vehicle" means a contract carriage constructed or adapt- 
ed and equipped and maintained in accordance with such specifications as 

thf tehalf G ]° Vernment may ' by n ° tification in the 0ffic ‘al Gazette, specify in 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1969 (56 of 1969 ) s 2 (e) 
(2-3-1970). ' 


(30) "tractor" means a motor vehicle which is not itself constructed to 
carry any load (other than equipment used for the purpose of propulsion 
r ]; but excludes a road-roller; 

[a] The words and figures "the unladen weight of which does not exceed 16.000 
pounds avoirdupois” were omitted by the Motor Vehicles (Amendment) Act 
1956 (100 of 1956). S. 2 (n) (16-2-1957). 

(31) "traffic signs” includes all signals, warning sign posts, direction posts, 
or other devices for the information, guidance or direction of drivers of mo¬ 
tor vehicles; 

(32) "trailer” means any vehicle other than a side-car drawn or intended 
to be drawn by a motor vehicle; 

a [(33) "transport vehicle” means a public service vehicle or a goods vehi¬ 
cle; ] 

[a] Substituted for the original clause by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956), S. 2 (o) (16-2-1957). 


Section 2 (30) 


(1) A person drove a motor vehicle which 
was a Bedford chassis on the main road at 
speed exceeding those permitted by law for 
a motor tractor as defined in section 253 (0) 
of the Road Traffic Act, 1960. The chassis 
had no cab. no rear to the cab. no doors, no 
roof, no wind screen and no seats for accom¬ 
modation of passengers. Its unladen weight 
was 3'/ 2 tons It was capable of becoming a 
tipper, a tanker or a goods carrying vehicle, 
though in fact it was being delivered for the 
purposes of having a fire engine body fitted 
to it. Quashing a conviction it was held that 
the chassis was a motor vehicle but was not 
in the oidinary sense of the term a motor 
tractor since it was not designed to draw any- 
Ihing The Court held that the word con¬ 
structed" showed that reference was being 
made to articles that were completely con¬ 
structed for such use. (1968) 2 AUER 7 : 
(1968) 2 WLR 1192(1196 1197). 


(2) A tractor though may be a Motor Vehi¬ 
cle within the meaning of definition of that 
term, is not required to be registered nor is 
required to be driven by a person holding a 
licence as it is neither a goods vehicle nor a 
vehicle which carries passengers nor is it 
driven in a place to which public have as of 
right access A 1975 SC 17(27) •* 1971 Tax 
LK 354(355) : 1970 KerLT 986 (DB). 

(3) A tractor fitted with hydraulically 
operated shovel is a motor vehicle. A 1971 

Kcr 329(331) ; 1971 KerLT 643. 

(4) A tractor with a trailer attached is a 
motor vehicle and when the trailer is used 
for carriage of goods, it becomes a goods vehi¬ 
cle. A 1972 Raj 165(166) : 1972 RajLW 209. 

(5) The definition given in Section 2 (30). 

M. V Act cannot be imported into Punjab 
General Sales Act. 1987 CurLJ 43(46) (Punj). 


Section 2 (33) 

(1) After the amendment of the definition of 
‘‘transport vehicle” by the Motor Vehicles 
(Amendment) Act. 1956, a “transport vehicle” 
means a “public service vehicle” or a “goods 
vehicle” Before its amendment the definition 
also included a “locomotive or a tractor other 
than a locomotive or tractor used solely for 
agricultural purposes.” So, before the amend¬ 
ment a tractor was a transport vehicle within 
the meaning of the definition only if it was 
used for purposes other than solely for agri¬ 
cultural purposes. A 1954 Mad 1021(1023) : 
1954 CriLJ 1578 : (1954) 2 MadLJ 316. 

(2) The definition as it stands after the 
amendment does not include a locomotive or a 
tractor other than locomotive or a tractor 
used solely for agricultural purposes. Hence a 
tractor will not be a transport vehicle with¬ 
in the meaning of the definition. A 1961 Andh 
Pra 66(66. 67) : 1961 (1) CriLJ 216 : (1961) 1 
Andh WR 194 (Overruled by A 1965 AP 79 
(DB).) 

(3) As a trailer does not move by itself it 
does not come within the definition of goods 
vehicle and hence a tractor-cum-trailer com¬ 
bination vehicle would not be a transport 
vehicle A 1961 AndhPra 66(67) : 1961 (1) Cri 
LJ 216 : (1961) 1 AndhWR 194. 

(4) The definition of motor vehicle includes 
a trailer and therefore trailer comes within 
the definition of goods vehicle and so it is a 
transport vehicle within the meaning of the 
definition A 1965 AndhPra 79(80) : 1965 (1) 
Cr»LJ 279 : (1965) 1 AndhWR 1 (DB). 

(5) It is clear from the definition that it 
makes distinction between a public service 
vehicle and a goods vehicle. A 1953 Pat 130 
(130, 131) : 1953 CriLJ 914. 

(6^ So a motor vehicle would be a transport 
vehicle only if it comes under the definition 
of either- public service • vehicle or goods 
vehicle. 1961 MPU 248(248). 
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(34) "unladen weight" means the weight of a vehicle or trailer including 
all equipment ordinarily used with the vehicle or trailer when working, nut 
excluding the weight of a driver or attendant; and where alternative parts 
or bodies are used the unladen weight of the vehicle means the weight of 
the vehicle with the heaviest such alternative part or body; 

STATE AMENDMENT 

Clause (34A) 

Bihar: 

In its application to the State of Bihar, in S. 2, after clause (34), the following 
clause be inserted, namely ;— 

"(34A) "Weaker section of the people" means any people belonging to any 
class mentioned in Backward Classes (Annexure 1) of the State Government or 
Bihar in the Appointment Department (vide letter No. 214-173/49A-7079 dated the 
25th July 1951) and the Scheduled Castes and Scheduled Tribes specified under 
clause (1) of Articles 341 and 342 of the Constitution of India”—Bihar Act 4 of 
1979. S. 2 (7-4-1979). 

(35) "weight” means the total weight transmitted for the time being by 
the wheels of a vehicle to the surface on which the vehicle rests. 

LICENSING OF DRIVERS OF MOTOR VEHICLES 

3. Necessity for driving licence.— (1) No person shall drive a motor vehi¬ 
cle in any public place unless he holds an effective a [ driving licence 1 issued 
to himself authorizing him to drive the vehicle; and no person shall so drive 
a motor vehicle as a paid employee or shall so drive a ^transport vehicle] 
unless his a [driving licence] specifically entitles him so to do. 


Section 2 (33) (contd.) 

(7) From the definition of public service 
vehicle (See S. 2 (25) it is clear that it is the 
use of motor vehicle for carrying passengers 
for hire or reward which determines the 
category of motor vehicle whether it is adapt¬ 
ed for that purpose. Hence a motor vehicle 
even if occasionally used for carrying pas¬ 
sengers for hire or reward must be regarded 
as a public service vehicle and therefore a 
transport vehicle A 1967 SC 1424(1425) : 1967 
CriLJ 1215. (40 MysLJ 362 and A 1959 Mys 
221. Overruled.) •• A 1966 Bom 119(120): 1966 
CriLJ 399. 

(8) Cars given in exclusive possession 
and control of a company under hire-purchase 
agreement and used by the company for car¬ 
rying jts own staff on company's business, are 
not public service vehicles and therefore are 
not transport vehicles. A 1964 Mad 449(450) : 
1964 (2) CriLJ 437 : (1964) 1 MadLJ 365 

(9) A car used for teaching driving cannot 
be considered “a public service vehicle” and 
cannot therefore be called “a transport vehi- 
cle . A person learning driving is not a pas¬ 
senger because a passenger has a definite de¬ 
stination and he cannot be treated as *a 
passenger for hire or reward”. 1972 MadLW 
(Cri) 71(72). 

(10) Omni buses and mini buses which are 
used by industrial establishments exclusively 
lor conveying their employees cannot be re¬ 
garded as public service vehicles and hence 
do not come within the term 'transport vehi- 

conceded). A 1982 Kant 113(115) : 
(1962) l KantLJ 26 (DB). 

o (1 0 1) ,oT! le . def , i P it L on of 8°°^ vehicle (See 
J,” would show that a private carrier 
wlUch is a vehicle adapted for use of the car- 

8M fS* “a >» "—Port vehicle. A 


(12) A motor vehicle even though it is re¬ 
gistered as motor car would be a goods vehi¬ 
cle and consequently a transport vehicle if it 
is used for carrying goods. A 1943 Mad 720 
(721) : 45 CriLJ 94 : (1943) 2 MadLJ 197. 

(13) A motor car used by its owner for 
carrying his luggage or other goods for his 
use, would not be a transport vehicle a 1959 
Mys 221(222) : 1959 CriLJ 1095. 

( 14) A motor car used by its owner for 
carrying his own goods even for commercial 
purposes would not be a transport vehicle if 

J* so used on isolated occasions. 1969 MPLJ 
d34(638). 

(15) Whether solitary instance of carrying 
passengers on hire in jeep would make it 

Vm 881(890)“ VeWde “ d ° ub,ful - 1970 All 

to drive a u * ht motor 
vehicle which includes an auto-ricksha will 

;? 3 e " a n ble ft ho,der of that hcence todrive 
r Cksh ? as a P ublic carrier for. that 
♦h^ U i re f authorisation under S. 3 of 

■he Ac* A 1982 Mad 151(155) : 1981 TLNJ 
170 (DB) •• (1980) 2 MadLJ 572^575). 

SECTION 3 — SYNOPSIS 

1. “Public place” 

2. “Holds” 

3. “Effective driving licence." 

1 . M Public place," 

. W expression “public place” has been 
? mn !r‘ n k- 2 i <24) - °J this Act Mere driving 

v ,tra v cf s - 3 - s SwSK 

ing offence under S. 3 the offender must have 

ft. mo,ot : vehicle not only without an 

f^c ™ . T b w but also in some Public place 
1955 Ra.,LW 503(503) •• 1955 RojLW 258(259) 

(2) A person while driving motor-evd.' on 
public rood without licence - KSESfSwS 
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d?™-” - ==rssra=« rr; 

drive any motor cab hired by him for his own use 1 2 3 4 * * 7 

[a] Substituted for the words "licence" and "licences" by the Motor Vetucles (Am¬ 
endment) Act. 1956 (100 of 1956), S. 3 (16-2-1957). 

[b] Substituted for the words "public service vehicle", ibid. 

[c] Substituted f r the words "Provincial Government" by A.L.O.. 1950. 

[d | Inserted by the Motor Vehicles (Amendment) Act. 1969 (56 of 1969), S. 3 (2-3- 

OBJECTS AND REASONS 

Amending Act 56 of 1SCT — Clause 3.— hire and drive a taxi cab oo payment of 

a U ,£in?r,^l' n f law> a - p ® rson posseting moderate charges. This clause t/> in- 

a driving licence for a private car cannot troduce a similar facility in India, particu- 
dnve a taxi cab even for his own use. In larly for the purpose of promotion of 
foreign countries, however, it is possible to tourism”.—S. O R 


Section 3 — Note 1 (confd.) I 

another person — Liable to pay compensation 
to the victim — Requirement of Section 3 is 
mandatory. A 1978 306(309) : 1978 ACJ 340 
(DB) 

I 2. “Holds”. 


(1) The word “holds" in S. 3 (1) does not 
connote only actual physical possession. All 
that this section requires is that the person 
driving motor vehicle must have obtained a 
licence and not that he should physically 
carry it whenever he is on the road with his 
vehicle. If the licence is not produced as re¬ 
quired by S 86 (3) then and then only the 
person can be prosecuted under S. 3 (1) of 
the Act. 1957 CriLJ 86(88) : 1956 BLJR 19. 


(2) An Insurance Company when sued to 
compensate an accident caused by driver re¬ 
sisted the claim for compensation as a result 
of an accident due to rash and neglig-nt act 
of the peison driving a motor lorry whose 
driving licence had expired and who had not 
applied for renewal of the licence within the 
period of grace allowed S. 10 of M. V. Act. 
The contention was repelled by the Court ob¬ 
serving that the penalty for disobeying Sec¬ 
tion 3 is that the driver would forfeit his 
licence or otherwise would be penalised but 
there is nothing in S. 3 or any other Section 
of the M. V Act which would justify the con¬ 
tention that the driver, violating S. 3 or any 
other penal provisions of the Act would by 
virtue of his violation relieve the Insurance 
Company of its liability to indemnify. A 1975 
Mad 250(253) : (1974) 2 MadL.1 1204. 


(3) There is a presumption that a person 
who does not hold a licence does not have suf¬ 
ficient knowledge of driving to enable him to 
drive oo public road. 1978 CriU (NGC) 
(Goa). 


(4) It is for the insurance company P™"* 

that the driver at the time o t 

not possess proper licence, in the absence of 
such proof company is hable to pay cc«n 
pensation 1981 ACJ 302(305, 306) (Mad). 

3 “Effective driving licence.” 

(1) When a person got his licence _ renewed 
after the date when he was found to have 


contravened this section, such a subsequent 
renewal of the licence does not date back to 
the expiry of the old licence so as to have 
the effect of immunising that person from be¬ 
ing convicted under this section A 1942 Mad 
196(197) : 43 Cri LJ 524 : (1941) 2 MadlJ 
1040. 


(2) A subsequently renewed licence was ef* 
fective on the date when the offence was 
committed and hence the accused was not 
liable to be convicted under this section A 
1942 Bom 216(216. 217) : 43 CriLJ 7T8 (DB). 


(3) Where the accused had already applied 
for renewal of the licence before the expiry 
of its term and bona fide expected to get it 
renewed in due course retrospectively produc¬ 
tion of such a subsequently renewed licence 
at the time of the prosecution was an effec¬ 
tive answer to the prosecution, even though 
the accused could not produce ihe licence at 
the time of the commission of the offence. A 
1950 Mad 479(480) : 51 CriLJ 824 : (1950) 1 
MadLJ 441. 

(4) Tort — Negligence — Railway engine 
moving at level-crossing — Railway gate not 
closed — Engine dashing against truck —• 
License of truck driver not renewed for the 
relevant period — Failure to renew it does not 
constitute contributory negligence — Secs 3 
to 5 of Motor Vehicles Act have no bearing 
on the plea of contributory negligence. 1966 
ACJ 278(282) (DBKPunj). 

(5) Motor accident — Vehicle involved 
tourist taxi — Driver having licence without 
special endorsement to drive such vehicle — 
Licence held to be invalid under S. 3. A 1983 
Mad 283(286) : (1983) 96 MadLW 413 (DB). 


(0) Licence to drive light motor vehicle —' 
censee not able to drive auto-rickshaw as 
iblic carrier without further authorisation 
that effect. A 1982 Mad 151(165) : 1981 
.mi i*7fi rnm 


(TJ The effective driving licence cannotbe 
lauated with learnersitaaw. A 1980 Mad 
•14(218) : (1980) 2 MadU 570 (DB). 
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4. Age limit in connection with driving of motor vehieleo.— (1) No per¬ 
son under the age of eighteen years shall drive a motor vehicle in any pub¬ 
lic place. 

(2) Subject to the provisions of section 14, no person under the age of 
twenty years shall drive a transport vehicle in any public place. 

a [ * * * * * ] 

fa] Sub-section (3) was omitted by the Motor Vehicles (Amendment) Act, 1942 
(XX of 1942); S. 3 (3-4-1942). 

5. Responsibility of owner of motor vehicles for contraventions of sec¬ 
tions 3 and 4.— No owner or person in charge of a motor vehicle shall cause 
or permit any person who does not satisfy the provisions of section 3 or sec¬ 
tion 4 to drive the vehicle. 


i Section 4 

(2) Sub-section (2) of this section expressly 
forbids the driving of a transport vehicle by 
a person below the age of twenty years be¬ 
cause he is considered immature of body and 
mind. A 1954 VindhPra 17(19, 20), 

(2) In prosecution for an offence under Sec¬ 
tion 4 (2) the prosecution must prove that th# 
age of the accused was less than the prescrib¬ 
ed age. In absence of any evidence contradict¬ 
ing the statement of the accused that he is 
above the age of twenty years, the accused is 
entitled to be acquitted. 1955 RajLW 503(503). 

(3) A person below the age of twenty years 
commits an offence under this sub-section il 
be drives a transport vehicle notwithstanding 
the fact that he "holds" a driving licence for 
transport vehicle. A 1954 VindhPra 17(19 and 
20 ). 

(4) This sub-section is subject to the provi- 

which empowers the authority 
specified m Part A of the Fourth Schedule to 

S ant licences to persons who have completed 
eir eighteenth year to drive motor vehicles 
™“Ch ^e the property or for the time being 
turner the exclusive control of the Central 
Government and are used for Government 
Purposes unconnected with any commercial 
“wrprise. A rule in respect of qualification 
and disqualifications for issue of licence to 
drive particular type of motor vehicle cannot 

s ; 29 to as to be inconsistent 
1971 MyS 18<2,) ' 0970)2 

Section 5 | 

P 0 ? 900 Is not the owner of the 
vemcle and was not in-charge of the vehicle 

an accident cannot be convict- 

8»!Si)T S * Ctt °“ 5 01 ,he M V Act - A 1SCTSC 

QJTTda seetion corresponds to S. 6 of the 
Motor Vehicles Act (1914) and in that section 
the word allow” was used for the words 
or permit” which occur in the present 
X2FL , Stonge of language has not al- 

SSAVtob)* 1951 BOT1 3 ™ <308 ' M8 > ; 53 

-J2,J" . c 5* Br * prove permission, R is no* 
“rowsary to show knowledge of similar user 
®2f P® 8 *. or actual notice that the vehicle 
migh t be, o r was likely to be so used, or that 

of a reckless disregard 
ofUve probabilities of the case, or a w§M 
dosing of Ms eym (1940) 2 AUER 17M1I7). 


(4) The very act of the owner permitting a 
person without a driving licence to drive his 
vehicle makes the owner liable for contraven¬ 
tion of S. 5. It is not a necessary ingredient 
of this section that the owner should know 
that the person so permitted doeg not possess 
a licence. A 1951 Bom 308(308) • 53 BomLR 
89 (DB). 

(9) The owner of a motor bus in prosecu¬ 
tion against him for allowing his driver to 
drive his omnibus without a licence cannot 
plead in his defence that the expiry of driver's 
licence was not known to him A 1927 Mad 
1080(1080) : 28 CriU 962 : 53 MadLJ 757. 

(6) Where a motor bus is driven by a person 
without the knowledge of the owner, the 
owner cannot be convicted, nor can he be con- 
victed on the ground that his licensed driver 
had given permission to the unlicensed driver 
to drive. A 1928 Cal 410(412) : 29 CriLJ 694 : 
47 CalU 460. 

rSee also (I960) 2 MalayanD 231(232). 
(Wiiere owner of motor car left his car with a 
motor mechanic for repairs after removing 
me key therefrom and subsequently the 
mechanic was found driving the car on public 
road without having driving licence, in pro¬ 
secution of the owner it could not be inferred 

' h f h * had f ailed to forbid the mechanic to 
drive the car.)] 

WJj" a «** where the driver of a motor 
car drives it beyond the territorial limits of 

5" “52 1 ** 2* owra ol the car cannot be 
convicted under this section unless there is 

S' 1 *" he kMw Ws driver 

is going to take the car beyond limits ol 

? r .^ t D he m any way authorised 

£ iw ^ 474(475 > : » : 

34 BomLR 887 (DB). 

W Th* deflnittoa ol “light transport 
Pfior to its substitution byMotor 

8S5J3JS 

sS-ara: am 3s 

JJflSrfP* f«£2, penni ! ,,n * havtol 

!3k^ a transport 

Smvw.!? tte bus was oof liable to ba 

(9) Uabilil 

**M*Mem 1 


an tear 


bad wtftfc 
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6. Restrictions on the holding of driving licences.— ( 1 ) No person shall, 
while he holds any a [driving licence] for the time being in force, hold any 
other “(driving licence] except a a [driving licence] issued in accordance with 
the provisions of section 14, or a document authorizing, in accordance with 
the rules made under section 92, the person specified there into drive a mo¬ 
tor vehicle. 

(2) No holder of a "(driving licence] shall permit it to be used by any 
other person. 

(31 Nothing in th ; s section shall prevent a licensing authority having the 
jurisdiction referred to in sub-sect’on (1) of section 7 from adding to the 
classes of vehicle which the 3 (driving licence] authorizes the holder to drive. 

fa] Substituted for the word "licence" by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956). S. 4 (16-2-1957). 


7. Grant of driving licence.— a [(l) Any person who is not disqualified 
under section 4 for driving a motor vehicle and who is not for the time be¬ 
ing disqualified for holding or obtaining a driving licence may apply to the 
licensing authority having jurisdiction in the area— 

(i) in which he ordinarily resides or carries on business: or 

(ii) in which the school or establishment where he is receiving or has re¬ 
ceived instruction in driving a motor vehicle is situate, or 

(iii) if the application is for driving licence to drive as a paid employee, in 
which the employer resides or carries on business, 

for the issue to him of a driving licence.] 

(2) Every application under sub-section (1) shall be in Form A as set 
forth in the First Schedule, shall be signed by, or bear the thumb impression 
of. the applicant in two places, h [shall contain the information required by 
the form and shall be accompanied by three clear copies of a recent photo¬ 
graph of the applicant], 

(3) Where the application for a ^driving licence] to drive as a paid 
employee or to drive a transport vehicle, or where in any other case the 
licencing authority for reasons to be stated in writing so requires, the appli¬ 
cation shall be accompanied by a medical certificate in Form C, as set forth 
in the First Schedule, signed by a registered medical practitioner. 

d[( 4 ) ....»*] 



Section 5 (contd.) 

— Learner's licence cannot be equated witn 
effective driving licence even if the owner 
permits the learner to drive the vehicle. 
A 1980 Mad 214(215. 216) : (1980) 2 MadLJ 

570 (D«) S£CTION , _ SYNOPSIS 

1 “Not disqualified under S. 4." 

2 “Oualifications for grant of licence. 

3. “Pisease or disability”. 

1. “Not disqualified under Section 4” 

(1) Mere possession of a driving licence does 
not make the act of driving a motor vehicle 
a legal act The licence must be a vaua 
licence issued in conformity with fhe provi¬ 
sion. of the Act Thus, the act of driving a 

motor vehicle by a person Ww jjj* 
eighteen years and a transport vehicle by a 
Son below the age of twenty years would 
FS offence even though such person 
person possesses a driving licence. A 1954 
Vindh Pra 17(19). 

(2) Under S. 7 (8). though a duty is cast on 
mentioned therein, a licence cannot be issued 


to an applicant who does not comply with 
conditions mentioned in S. 4. Conditions men¬ 
tioned in S. 4 cannot be varied by State Gov¬ 
ernment by framing rules in exercise of rule- 
. making power conferred for effectuating the 
provisions of the Act. A 1971 Mys 18(21) I 
(1970) 2 MysLJ 410 (DB>. 

2. “Qualiflcatioas for srra*t of licence" 

(1) While S 7 (8) provides that a licence 
shall be granted when the application has 
been duly made and where the applicant 
satisfied the authority of his physical fitness 
and of his competence to drive the particular 
type of vehicle and has paid the prescribed 
fee and he is not disqualified under S. 4 from 
driving the motor vehicle or for the time be¬ 
ing not disqualified from holding or obtaining 
a driving licence, the rule i. e. R. 5 ( 2 ) framed 
by Karnataka Government provides that not¬ 
withstanding all these conditions being satis¬ 
fied no authorisation for driving heavy motor 
vehicles shall be granted unless the applicant 
satisfies that he has had at least 2 years 
experience in driving medium motor vehicles. 
The Rule 5 (2) makes a provision which is 
inconsistent with the provisions in the Art 
and actually nullifies the provisions in the 
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(5) If, from the application or from the medical certificate referred to in 
sub-section (3), it appears that the applicant is suffering from any disease or 
disability specified in the Second Schedule or any other disease or disability 
which is likely to cause the driving by him of a motor vehicle of the class 
which he would be authorised by the c [driving licence] applied for to drive 
to be a source of danger to the public or to the passengers, the licensing au¬ 
thority shall refuse to issue the ‘'[driving licence]: 

Provided that— 

(a) a ‘[driving licence] limited to driving an invalid carriage may be issued 
to the applicant, if the licensing authority is satisfied that he is fit to 
drive such a carriage; 

(b) the applicant may, except where he suffers from disease or disability 
specified in the Second Schedule, claim to be subjected to a test of his 
fitness or ability to drive a motor vehicle of a particular construction 
or design, and, if he passes such test to the satisfaction of the licens¬ 
ing authority and is not otherwise disqualified, the licensing authority 
shall grant him a c fdriving licence] to drive such motor vehicle as the 
licensing authority may specify in the ‘[driving licence.] 

(6) No ‘[driving licence] shall be issued to any applicant unless— 

e [* * *1 he passes to the satisfaction of the licensing authority the 
test of competence to drive specified in the Third Schedule. 
1 * * *] 

g[* * * K •] 

h [Provided that, where the application is for a licence to drive a motor 
cycle or a light motor vehicle, the licensing authority shall exempt the ap¬ 
plicant from Part I of the test specified in the Third Schedule, if the licens¬ 
ing authority is satisfied— 

(a) that the applicant has previously held a licence to drive and that the 
period between the date of exoiry of that licence and the date of such 
application does not exceed five years; or 

(b) that the applicant holds a driving licence issued by a competent auth¬ 
ority of any country outside India:] 

Provided further that where the application is for a ‘[driving licence] to- 
drive a motor vehicle (not being a transport vehicle) otherwise than as a paid 
employee, the licensing authority may exempt the applicant from H* * *1 
the test specified in the Third Schedule if the applicant possesses a driving 
certificate issued by an automobile association recognised in this behalf by 
the State Government. 


Section 7 — Note 2 (contd.) 

Act Rules 5 (2) therefore was clearly repug¬ 
nant to the provisions of the Act and there¬ 
fore ultra vires of the Act A 1977 Kant lfi5 
(197. 168) : (1977) 1 KantLJ 277 (DBj. 

(2) Under the provisions of the English 
Road Traffic Act 1934, S. 6 (6). an applicant 
for a driving licence was entitled to apply to 
a Court of Summary jurisdiction to determine 
whether or not the driving test was properly 
conducted in accordance with the regulations. 

Under the Indian law there is no such statu¬ 
tory remedy. But the decision of the testing 
authority even under English Law is not 
justiciable if it refused to grant the licence 
on the ground that the candidate was not 
found competent to drive if all the regulations 
In holding the test have been complied with 
(19301 2 AUER 269(271) : 55 TLR 599. 

(3) One C applied for a heavv goods vehicle 
licence though he had not the r equisite driving 

“A” la the citations stands for AIR 


experience as prescribed The licensing 
authority- refused to grant the licence. C ap 
pealed to the Justices under S. 195 (2) of thi 
Road Traffic Act. I960. The Justices though 
fit to order the licensing authority to issue i 
Ucence. The matter was taken to the Higl 
Court which held that S. 195 (2) of the Ac 
did not empower the Justices to order thi 
Licensing authority to do something whlcl 
otherwise it had no power to do. It was fut 
iher held that C could not be considered i 
person aggrieved’ within the meaning of Sec 
tion 95 since he had not been deprived of any 
thing which the licensing authority hat 
power to give him. As the applicant had no 
uie requisite minimum experience of sii 
racmths neither the applicant could apply foi 
a driving licence f° r heavy goods vehicle no 
the licensing authority had a power to gran 
such a licence. (1971) 2 AUER 1395<139R> 
(1971 ) 3 WLR 102. 


< 
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,» t , ^ /) J he ^ competence to drive shall he earned out in a vehicle of 

the type to which the application refers, and, for the purposes of Part I of 

tTf' t PST- 


h f(ai a person who passes the test in driving a heavy goods vehicle shall 
, deemed also to have passed the test in driving any medium goods 
vehicle or light motor vehicle; 

(b) a pprson who passes the test in driving a heavy passenger motor vehi¬ 
cle shall be deemed also to have passed the test in driving any medium 
passenger motor vehicle or light motor vehicle: 

(c) a person who passes the test m driving a medium goods vehicle or a 
medium passenger motor vehicle shall be deemed also to have passed 
the test in dnving any light motor vehicle ] 


f(7A) Notwithstanding anything contained in sub-section (7), any person, 
who has a valid driving licence granted before the commencement of the 
Af- tor yehicles (Amendment) Agt, 1978, authorising him to drive a heavy mo¬ 
tor vehicle or. as the case may be, a medium motor vehicle, shall, foT the 
period specified in such licence, be permitted to drive— 


(a) any heavy goods vehicle, heavy passenger motor vehicle, medium goods 

vehicle, medium passenger motor vehicle, or light motor vehicle, where 
the licence is for driving any heavy motor vehicle; 

(b) anv medium goods vehicle, medium passenger motor vehicle, or light 
motor vehicle, where the licence is for driving any medium motor 
vehicle] 


(8) When an application has been duly made to the appropriate licensing 
authority and the applicant has satisfied such authority of his physical fitness 
and of his competence to drive and has paid to the authority m [such fee as 
the Central Government may. by rules made under this Act. specify,] the 
licensing authority shall grant the applicant a r [driving licence] unless the ap¬ 
plicant is disqualified under section 4 for driving a motor vehicle or is for 
the time being disqualified for holding or obtaining a r [driving licence]: 

Provided.— 


nj* • * * • •] 

°t* * *] a licensing authority may issue a r fdriving licence] to drive a 
motor cycle or a p [light motor vehicle] notwithstanding that it is 
not the appropriate licensing authority, if the licensing authority 
is satisfied that there is good reason for the applicant’s inability to 
apply to the appropriate licensing authority: 

*fProvided further that the licensing authority shall not Issue a new 
driving licence to the applicant, if he had previously held a driving licence 
Issued under this Act, unless it is satisfied that there is good reason for his 
inability to obtain a duplicate copy of his former licence.l 


■etion 7 — Note 2 (contd.) 

(4) Provisions of S. 7 (6) are to be read 
ith ihe Karnataka Motor Vehicles Rules 
>6.1 and the Inspector of Motor Vehicle could 

> held to be empowered to test the co "]' 
?tenc.e lo drive the vehicle and issue cerP- 
cate and it would not be open to the R T a 

conduct the re-test. (1983) 1 Kant LJ 409 

^( 5 ) The provisions of Rule 5 12) of the 
arnataka Motor Vehicles Rules 1963 held to 

> inconsistent with the provisions of sub- 
■ctions (7) and (8) of S. 7 of the Act as rt 
rescribes a additional qualification for ob- 
linino licence for driving heavy motor vem- 
le which is contrary to that P/™ded «* 
£t. A 1933 SC 350(553) : 19*3 W(SC) 345. (A 
)81 Kcr 116 No longer good law.) 

(61 Driving licence — Applicant seeking 
eonee ami mere Pro-learner lueace doi 


bound to produce ration card — Rejection of 
application for non production of ration cara 
was quashed (1M3> 1 KantLJ 72(72). 

3. “Disease or disability*. 

(1) A driving licence cannot be Cjanted to 
a person suffering from eptle^y Where a 
driving licence was refused by the licensing 
authority being satisfied on enquiry tha: the 
applicant was suffering from the presented 
disease i e. epilepsy though it was 
by drugs it was held that so long as thedrag 
werenecessary to prevent the manifestation 
of a disease the disease remained, h was ac¬ 
cordingly found that 

suffering from epilepsy within the meamni 
of S 100 (2) of the English Road Traffic 

and the licence was properl} rrfusj*. 
}lWn i ABE* 235(23*) : <1W> 2 WLR 2*5. 
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[a] Substituted for former Cl (1) by the Motor Vehicles (Amendment) Act, 1969 
(56 of 1069), S. 4 (2-3-1970) 

[b] Substituted for the words "and shall contain the information required by the 
form" by Motor Vehicles (Amendment) Act. 1082 (47 of 1982). S. 2 (a) (MO- 
1982). 

[c] Substituted for the word "licence" by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956). S 5 (a) (16-2-1957). 

[dj Omitted by Motor Vehicles (Amendment) Act. 1982 (47 of 1982). S. 2(b) (1-10- 
1982). 

[e] Brackets and letter (a) omitted, ibid, 1942 (20 of 1942), S. 4 (3-4-1942). 

[f] Word ‘or’ omitted, ibid. '• 

[g] Clause (b) omitted, ibid. 

fh] Substituted by the Motor Vehicles (Amendment) Act. 19S8 (100 of 1956). Sec¬ 
tion 5 (b) (16-2-1957). 

[i] Words "Part I of’ omitted ibid. 1942 (20 of 1942). S. 4 (3-4-1942). 
ffl Substituted by the Motor Vehicles (Amendment) Act. 1956 (100 of 1956). Sec¬ 
tion 5 (C) (16-2-1957). 

fk] Substituted by the Motor Vehicles (Amendment) Act, 1976 (47 of 1976). S. 3 

(16-1-1979). 

[1] Inserted ibid. 

fm] Substituted for the words ’a fee of eleven rupees’ ibid 1977 (27 of 1977), Sec¬ 
tion 2 (1-1-1978). 

[n] Omitted by the Motor Vehicles (Amendment) Act. 1042 (20 of 1942), Sec. « 
(3-4-1942). 

M Brackets and letter (b) omitted, ibid. 

fp] Substituted for the words "motor car" ibid. 1956 (100 of 1956), S. 5 (d) (10-2- 

1957). 

[q] Inserted ibid. 

OBJECTS AND REASONS 


Quae 4.— "At present a person has to 
apply for a driving licence to the licensing 
authority of the area where he ordinarily 
resides or carries on business. It has been 
pointed out that motor driving training 
achools do not exist in all the districts and 
tt will be convenient to a person who under¬ 
goes training in a school to secure his driv¬ 
ing licence before leaving the school. This 
douse enables a person to obtain a driving 
licence from the licensing authority of the 
area in which the school where he gets 
training in motor driving is situated".— 
S. O. R. (Act 56 of 1969). 

Section 7 («).— "Sub-section (6) of S. 7 of 
the Act provides for the exemption of expe- 

STATE Al 

Vamma and Kashmir: 


rienced drivers from Part I of the driving 
tests. The amendment of sub-section (6) 
seeks to provide exemption of persons who 
hold a driving licence issued by a competent 
authority in a foreign country also”.—S.O.R. 
(Act C of 1958). 

*The Committee feel that an applicant for 
a licence to drive a motor cycle or a light 
motor vehicle who has previously held a li¬ 
cence should be exempted from Part I of 
the driving test, in case the period between 
the date of expiry of that licence and the 
date of his application does not exceed five 
years".—J. C. R. (Act C of 1950). 


In its application to the State of Jammu and Kashmir, fa sub-section (4) omit 
the words, "to drive as a paid employee and every application for a driving licence 
to drive a transport vehlcle’\-J. and K. Act 36 of 1968, S. t (28-11-1966) 


* J?™. of l “ mten * s of d " v,n « licence.— (1) Every -(driving licence], ex- 

Wh to 1? V1 SfJJ C S£!i under 5601100 14 - shall be in Form D as set 

forth m the First Schedule and shall have affixed thereto one of the signa- 

* 11 tonn <* application for the ^driving 
Ucencel [and one o< the photographs referred to in aub-aectfan (2) of sec- 

(•) a motor cycles { . J ' 


V 
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,! I(b) invalid carriage, 

(c) light motor vehicle, 

*[(d) medium goods vehicle, 

(e) medium passenger motor vehicle, 

(ei) heavy goods vehicle, 

(eii) heavy passenger motor vehicle.) 
ffl road roller. 

(g) motor vehicle of a specified description. 1 
fa] Substituted foi the word "Licence’' by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956). S. 6 (16-2-1957). 

[b] Substituted for the words and brackets "and. in the case of a driving licence to 
drive as a paid employee or to drive a transport vehicle, one of the photo¬ 
graphs referred to in sub-section (2) of Section 7” by the Motor Vehicles (Am¬ 
endment) Act. 1982 (47 of 1982). S. 3 (1-10-1982). 

fc] Substituted for the words "Public Service Vehicle" by the Motor Vehicles 
(Amendment) Act. 1956 (100 of 1956). S. 6 (16-2-1957). 

fd] Substituted for clauses (b). (c) and (g). (h). (i). (j) and (k) by the Motor Vehi¬ 
cles (Amendment) Act, 1956 (100 of 1956). S. 6 (16-2-1957). 

fe] Substituted for clauses (d> to (e) by Motor Vehicles (Amendment) Act 197* 

(47 of 1978), S. 4 (16-1-1979). 


a f#A. Additions to driving licence.— (1) Any person holding a driving li¬ 
cence issued under this Chapter who is not for the time being disqualified 
for holding or obtaining a driving licence may apply in Form AA as set forth 
in the First Schedule, to the licensing authority having jurisdiction in the 
area in which he ordinarily resides or carries on business or, if the applica¬ 
tion relates to a licence to drive as a paid employee, in which the employer 
resides or carries on business, for the addition of another class of motor vehi¬ 
cle to the licence. 


The ‘’[provisions of section 7 (except the provisions requiring the ap¬ 
plication thereunder to be accompanied by three clear copies of a recent pho¬ 
tograph of the applicant)) shall apply to an application under this section 
as if the application were for the grant of a licence under that section to 
drive the class of motor vehicle which the applicant desires to be added to 
his licence: 

Provided that the provisions of °fsuh-section (3)1 of that section shall not 
apply where the applicant is the holder of a licence to drive as a paid em¬ 
ployee or to drive a transport vehicle. 

(3) No fee other than a fee for the test of competence to drive shall be 
charged for an addition to a driving licence under this section.) 

[a] Inserted by the Motor Vehicles (Amendment) Act. 1956 (100 of 1956). S. 7 
16-2—1957) 

fbl Substituted for the words and figure "provisions of section 7" by the Motor 
Vehicles (Amendment) Act. 1982 (47 of 1982) S. 4 (1-10-1982). 
fc) Substituted for the words, brackets and figures "sub-sections (3) and (4) , 

ibid. 

9. Extent of validity of driving licence.-(1) Subject to any ™}es made 
bv a •'■[State Government) under sub-section (3). a ^nvmg licen 
under the foregoing sections shall be effective throughout "[IndiaJ. 


d[. 




« -- 

thority '[* * *) , . 

Jr. . • • • • 1 
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fa] Substituted ior the words "Provincial Government” by A. L.O., 1950. 

[b] Substituted for the word 'licence' by Motor Vehicles (Amendment) Act, 195$ 
(100 of 1956). S. 8 (16 2-1957). 

[c] Substituted for the word 'States’ by Part B States (Laws) Act. 1951 (3 of 1951). 

[d] Sub-section (2) omitted by the Central Laws (Extension to Jammu and Kash¬ 
mir) Act, 1968 (25 of 1968), S. 2 and Sch. (15-8-1968). 

[e] Substituted for "to drive a transport vehicle” by the Motor Vehicles (Am¬ 
endment) Act. 1978 (47 of 1978), S. 5 (16-1-1979). 

ff] Word "or” and clause (c) omitted, ibid. 

fg] Sub-section (4). omitted by the Central Laws (Extension to Jammu and 
Kashmir) Act, 1968 (25 of 1968). S. 2 and Sch. (15-8-1968). 

OBJECTS AND REASONS 


Clause 5.— At present section 9 of the Act 
only empowers a State Government to make 
rules regarding specifications entitlting the 
holder of a driving licence to drive trans¬ 
port vehicles. It is proposed to empower the 
State Government to make similar rules to 


regulate the grant of licences to persons if 
they intend to drive private vehicles as paid 
employees. This clause seeks to make ne¬ 
cessary provisions for this purpose —S.O R., 
Gaz. of India. 17-8-78, Pt. II, S. 2. Ext., page 
1120 . 


Jammu and Kashmir: 


STATE AMENDMENT 


In its application to the State of Jammu and Kashmir, in S. 9 (3), full-stop at 
the end of clause (b) substituted by semicolon and thereafter following added: 

"provide for conditions subject to which driving licence for heavy motor vehi¬ 
cles shall be effective on hill roads in the State”.—J. & K. Act 36 of 1968, Sec. 4 
(28-11-1968). 

“[10. Currency of driving licence.— A driving licence issued or renewed 
under this Act Rafter the commencement of the Motor Vehicles (Amendment) 
Act, 1978] shall, subject to the provisions contained in this Act as to the 
cancellation of driving licences and the disqualification of holders of driving 
licences for holding or obtaining driving licences, be effective without rene¬ 
wal for a period of °ffive years] only, from the date of the issue of the licence 
or, as the case may be, from the date with effect from which the licence is 
renewed under section 11; and the driving licence shall be deemed to con¬ 
tinue to be effective for a period of thirty days after the date of its expiry.] 

b [Provided that a driving licence issued or renewed to drive as a paid 
employee or to drive a transport vehicle shall be effective without renewal 
for a period of three years only.] 

[a] Substituted for the former section by the Motor Vehicles (Amendment) Act, 

1956 (100 of 1956), S. 9 (16-2-1957). 

[b] Inserted by Motor Vehicles (Amendment) Act, 1978 (47 of 1978), S. 6 (16-1- 
1979). 

[c] Substituted for the words "three years”, ibid 

OBJECTS AND REASONS 


Clauses 9 and 10.— "It Is proposed to raise 
the period of currency of driving licences 
from one to three years and to provide that 
a driving licence shall be renewed from the 
date of its expiry in the case of applications 
made within the period of grace and with 
effect from the date of renewal in the case 
of applications made after the expiry of that 
period The existing sections 10 and 11 make 
no provision for the renewal of a driving 
licence which has lapsed for a considerable 
period of time, e.g., owing to illness or ab¬ 
sence abroad. It is desirable to provide for 
the continuity of old licences, rather than 
the issue of a new one in every such case, 
in order to preserve the previous record of 
toe holder. If the period during which a 
driving licence has not been renewed is as 


long as five years, clause 10 (now see Sec¬ 
tion 11 (3A)) provides that the licensing au¬ 
thority may compel the applicant to under¬ 
go a driving test. The period of grace is 
also being increased from 15 to 30 days”.— 

°- S' of Ind - 12-11-1955, Pt. II, Sec¬ 
tion 2. Ext., p. 629. 

Clause 6.—This clause seeks to amend 
section 10 of the Act to increase the period 
of validity of driving licences issued here- 

a • •i° J I ^ ersons - other l 1100 those working 
as paid drivers or drivers of transport vehi¬ 
cles, from three years to five years. In the 
rase of paid drivers and drivers of transport 
vehicles, the driving licences will be' valid 

only for three years as at present_S n ti 

Gag of indie. 17-8-78. Pt.nTlol;^ 
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•pplication made to l Ice nsing authority may, on 

Act with effect from ihe date of'its expijy ' provisiM “ °* “us 

cencrriSet^S 5S*5£ Pf” “ * * *' 

■icence shaU be renewed with "effect ^ £ fit if £ “TJa/f d "™ 8 

s?: s £ t£«r=5= 

S"S £L | he prmrisions o* ^^onT'VLuo'TfsM amlyto 


in Fori,^ 'Jr o ne ' Va ' 0f a C,dr ‘" n e shall be made 

“on ^uSeTht th m P ‘f d , Schedul<> and shaU contain the dedara- 
on required by that form; provided that where the applicant does not or is 

oJ’terii ° , ,Ub h C n ibe ,he Mid d “ te -‘>« «> d proviriL rf 
ot section 7 shall apply. 


d [(3) Where an application for the renewal of a driving licence is made 
previous to, or not more than thirty days after, the date of its expiry, the 
ee payable for such renewal shall be ^the amount specified in the rules 
made by the Central Government in this behalf]. 

(3A) Where an application for the renewal of a driving licence is made 
more than thirty days after the date of its expiry, the fee payable for such 
renewal shall be ^the amount specified in the rules made by the Central Gov¬ 
ernment in this behalf.l 


Provided that the fee referred to in sub-section (3^ may be accepted by 
the licensing authority, if it is satisfied that the applicant was prevented by 
good cause from applying within the time specified in that sub-section : 

Provided further that if the application is made more than five years 
after the driving licence has ceased to be effective, the licensing authority 
may refuse to renew the driving licence, unless the applicant undergoes and 
passes to its satisfaction the test of competence to drive specified in the 
Third Schedule.] 


*$(36) When the authority to whom an application for the renewal of a 
licence to drive as a paid employee or to drive a transport vehicle is made, 
is not the authority which issued the licence sought to be renewed, it may 
for the purpose of deciding whether the application for such renewal may 
be granted verify the antecedents of the applicant in such manner as may 
be prescribed and pending the verification, such authority may grant a pro¬ 
visional licence for such period or periods not exceeding six months in the 
aggregate, subject to the condition that every such provisional licence shall 
cease to be effective immediately on the renewal of the licence sought to be 
renewed, or, as the case may be, on the refusal to renew the licence, and 


1 


Section U 


(!) A person who has applied for renewal 
of his licence in accordance with the provi¬ 
sions of sub-section (2) and has paid the re¬ 
quisite fee and whose case does not fall within 
the second proviso to sub-section 3 A cao 
certainly demand for renewal of licence as 
of sight and the licensing authority cannot re¬ 
fuse to renew his licence on the ground that 
the applicant failed to give fresh trial before 
rmrwal of his licence . (1066) 2 Law Rep 200 
(204) (DB) (Mys). 

(2) The renewal of the licence after its ex¬ 
piry doee not date back to the date of its ex¬ 
piry and, as a result a person who has got 


his licence renewed, after the date of its ex¬ 
piry but after he has committed an offence 
under S 3 (c) of the Ac!, was guilty of that 
offence. A 1042 Mad 106(107) : 43 GriU 524. 

(3) Production of such a subsequently re¬ 
newed licence at the time of prosecution was 
an effective answer to the prosecution, even 
though the accused could not produce the 
licence at the time of commission of the of¬ 
fence A 1942 Bom 216(217): 43 CriU 778 (DB) 
•• A 1950 Mad 479(479, 480): 51 CrlU 824 

<4) The period of fifteen days during which 
the fee for renewal was limited to three 
rupees could not be treated as grace period 
for renewal of licence. No such question 
would arise under the present sedion as tns 
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|i) where the application for renewal has been rejected, the fee paid shall 
be refunded to such extent and in such manner as may be prescribed, 

(ii) where the application for renewal has not been rejected within the said 
period, the licence shall be renewed.) 

(4) When the authority renewing the ^[driving licence] is not the auth¬ 
ority which issued the ‘ [driving licence], it shall intimate the fact of renewal 
to the authority which issued ^the c [driving licence]. 

[a] Substituted for the former sub-section (1). by the Motor Vehicles (Amend¬ 
ment) Act. 1956 (100 of 1956). S. 10 (16-2-1957). 

fb] Proviso to sub-section (1) and sub-section (3B) added by the Motor Vehicles 
(Amendment) Act. 1969 (56 of 1969). S. 5 (2-3-1970). 

fc] Substituted for the word "licence” by Act 100 of 1956, S. 10 (16-2-1957). 

fd] Substituted for former sub-section (3) ibid. 

[e) Substituted for the words 'nine rupees* by the Motor Vehicles (Amendment) 
Act. 1977 (27 of 1977), S. 3 (1-1-1978). 

jfj Substituted for the words 'eleven rupees', ibid. 


OBJECTS NAD REASONS 


Clause 5 — Sub-clause (a).— At present, a 
driver of a transport vehicle and paid 
drivers of other motor vehicles are required 
to produce medical certificates only when 
they get the driving licence for the first 
time. With a view to reducing the risk of 
accidents owing to any disease or disability 
from which the holder of the licence may 
suffer, rt is proposed to provide by this sub- 
CJause for the production of medical certi¬ 


ficate for the renewal of driving licence of 
such person. 

Sub-clause (b).— This sub-clause is design¬ 
ed to ensure that unscrupulous drivers with 
a bad record of driving do not get their li¬ 
cences renewed in other places where their 
antecedents are not known. To prevent 
hardship to the drivers a provision has been 
made for the grant of provisional licences 
pending the verification of their antecedents. 
—S. O. R. 


•T 11 *' Special provision as to aifixation oi photograph in certain cases 
on driving licences.—(1) Every person whose application for the issue or re¬ 
newal of ai dnvmg licence to drive other than as a paid employee or to 

“T, * whlcle J othe f a transport vehicle is pending before any licensing 
authority unmediateiy before the appointed day. shall, on or as soon as may 
be after the appointed day, forward three clear copies of his recent photo- 
paph to such licensing authority along with an application in writing for 
the affixation of such photograph on the driving licence. 

, A d 5 Lving Ucence to other than as a paid employee or to drivi 
0ther a , trans P° rt vehicle issued or renewed under this Act 
f e ap r nted cease to be effective on the expiry of six 

earlier^ Z ^ ap . po “ ted day - * « does not cease to be effective otherwise 
earlier, unless the holder of such licence makes, before the expiry of the 

af'fixaHmw^f 0 k -S,X , m . onths - an a PP Iication to any licensing authority for the 
affixation of his photograph on the driving licence. 

the “f?L aU £? Cti0 ? (2) ShaU Oculars relating to 

£ hold ? the drivmg i^nce, his temporary and permanent 
addresses, number and date of issue of the driving licenceand the name of 

nanipTh 51 "?* a " tl ?°f lty by whora the licence was issued and shall be accom- 

Sf the holder* * " ** thrce cIear 601,168 01 a recwit Photograph 

Ur\^ s ** Cta8eab1 ' ”^*“1 application mad. 

tinn ?2v Where th l *J? tho "y to whom an application is made under suh-see- 
bon <2T in respect of a driving licence is not the authority which issued 
driving licence, it shall intimate the fact of affixation of the 
the driving licence to the authority which issued tfle dri^g 


M fcenOi.) 

Wcjfon> jfeel f provi des far grace period of 30 

P®** 0 ** the licensee is e» 
ti’led to get his licence renewe d tram Ufa 


OM) : 40 CWLJ Og ’' A 1“ * 
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J2K [Ss 12-13] 

' -nu.1, 1909 

,* Explanation. For the purposes of this section "appointed dnv" 

r98 e 2.1 COmmenCemem ot 5 o' <he Motor Vehicles (AtLZen"* 

131 (1-10^ 9 R 2 b > y the MOt ° r VehiCl6S (Amendment) Act - 1*82 (47 of 1982). S. 5 


m , 'I 4 Rev ’ ocation of driving licence on grounds of disease or disability — 
No'^thstandmg anything contained in the foregoing sections, ^any licens¬ 
ing authority 1 may at any time revoke a b fdriving licence] c f* * *1 0 r mav 
require, as a condition of continuing to hold such b [driving licence] the hold- 
er thereof to furnish a fresh medical certificate in Form C as set forth in 
the First Schedule signed as required by sub-section (3) of section 7. if the 
licensing authority has reasonable grounds to believe that the holder of the 
I driving licence] is. by virtue of any disease or disability, unfit to drive a 
motor vehicle (and where the authority revoking a driving licence is not the 
authority which issued the same: it shall intimate the fact of revocation to 
the authority which issued that licence.] 


fa] Substituted for the words "a licensing authority”, by the Motor Vehicles 

(Amendment) Act 1956 (100 of 1956), S. 11 (16-2-1957). 

fb] Substituted for the word "licence” ibid. 

fcj The words "issued by it” were omitted, ibid, 
fd] Inserted, ibid. 


OBJECTS AND REASONS 


Amendments made in 1956.— "Under Sec¬ 
tion 12 a licensing authority may revoke a 
licence on grounds of disease or disability 
only if the licence was issued by it: but if 
the icence-ho^der has moved from the place 
where he obtained the licence the licensinp 
authority of the area to which he has re¬ 
moved has no such powers. The latter is in 


the best position to examine the case anu 
to hear any representations the holder may 
like to make This clause provides for such 
powers, and further provides that the licens¬ 
ing authority, which revokes any licence not 
issued by it shall inform the licensing auth¬ 
ority which originally issued the licence.”— 
S.O.R. 


13. Orders refusing or revoking driving licences and appeals therefrom.— 

(1) Where “fa licensing authority refuses to issue or renew or revokes, any 
driving licence, or refuses to add a class of motor vehicle to any driving 
licence], it shall do so by an order communicated to the applicant or the 
holder, as the case may be, giving the reasons in writing for such refusal or 
revocation. 


b r(2) Any person aggrieved by an order made under sub-section (1) may, 
within thirty days of the service on him of the order, appeal to the prescrib¬ 
ed authority which shall decide the appeal after giving such person and the 
authority making the order an opportunity of being heard and the decision of 
the appellate authority shall be binding on the authority making the order.] 

cf* * * * * . *1 

fa] Substituted for the words “the licensing authority refuses to issue or revokes 
or refuses to renew any licence” by the Motor Vehicles (Amendment) Act, 1966 
(100 of 1956). S. 12 (16-2-1957). 


[b] Substituted for the original sub-section (2), ibid, 

fc] Sub-section (3) omitted, ibid. 

OBJECTS AND REA9GNS 


Amendment made in 1956.— The existing 
,ec« on 13 (2> gives the licensing authority 
but not the aggrieved person, an opportunity 


of being heard The amendment In sub-sec¬ 
tion (2) is designed to clarify the position.— 
S O R. 


Section 12 

(1) This section deals with the revocation 
of driving licence on grounds of disease or d-s- 
ability It is only under the circumstances 
mentioned in it. the licence once granted can 


ie revoked and not otherwise. (1965) 2 Law 
!ep 200(204)(DB)(Mys). 

(2t Revocation of driving licence on grounds 
f disease or disability - Prior notice to 
icensee not necessary. A 1980 Raj 78(81) • 
979 RajLW 585 <DB>. 
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14. Licences to drive motor vehicles, the property of the Central Gov¬ 
ernment.— ( 1 ) The authority specified in Part A of the Fourth Schedule may 
grant a [driving licences], valid throughout b [lndia], to persons who have com¬ 
pleted their e ; ghteenth year to drive motor vehicles which are the property 
•lor for the time being under the exclusive control] of the Central Govern¬ 
ment c fand are used for Government purposes unconnected with any commer¬ 
cial enterprise.] 

(2) A ^driving licencel issued under this section shall specify the class 
or classes of vehicle which the holder is entitled to drive and the period for 
which he is so entitled. 


(3) A “(driving licence] issued under this section shall not entitle the 
holder to drive any motor vehicle except a motor vehicle which is the pro¬ 
perty d [or for the time being under the exclusive control] of the Central 
Government. 

(4) The authority issuing any “Tdriving licence] under this section shall 
at the request of any State Government furnish such information respecting 
any person to whom a “{driving licence] is issued as that Government may 
at any time require. 


[a] Substituted for the word "licences” or "licence" by the Motor Vehicles (Am¬ 
endment) Act. 1956 (100 of 1956). S. 13 (16-2-1957). 

[b] Substituted for the words "th e State", by the Part B States (Laws) Act 1951 

(3 of 1951), S. 3 and Sch. (1-4-1951). 

fcl Inserted by Act M. V. Arndt. Act. 1956 (100 of 1956). S. 13 (16-2-1957). 

° by thC MOt ° r VehicIes (Amendment) Act. 1942 (20 of 1942), Section 5 

(d-4-1942). 

OBJECTS AND REASONS 

w’Sr-taSrtSSdto KS’TSTa SS? n0t V ' h ‘- 

cvvs x wetwi sa 

licence of .I*""** » u ' h ° rit * <° disqualify for Koldme e driving 

tun" C ;„7 heaSTaf ^ 

- !?! is a habitual criminal or a habitual drunkard, or 

offencT or *** *** * ^ * the of a cognizable 

■ (C) hS Pre S U i T nd u Ct as driver of a motor vehicle shown that 

his driving is likely to be attended with danger to the public. 

cenceor a licence to drive a particular class or description of vehicle.] 


I Section 15 

(1) Suspension of driving licence of a person 
only on the ground that he has driven a 
ii iT on a bridge with load exceeding the 
unlit prescribed in respect of that bridge Is 
wholly illegal as such a ground is altogether 
‘o this section. 1961 MPU (Notes) 45. 
(-• taking cognizance of an offence 

^der S. m (A). I. P. C the police seized 
, documents including the • driving 
SS5P“ of ,he L accused, but when challan was 
taw before the Magistrate it was found that 
. documents produced before the 
Magistrate the driving licence was not pro- 

: *. “A" la the citations 

[Vol. 25] 4 A. M. *59 


duced. Instead of producing the drivir 

Magistrate it was forwar 
2L t0 /. he licensing authority for its cancel!. 
,, n ‘be licensing authority cancelled tl 
licence. It was held that before passing a 
order of cancellation of a licence the authoril 
empowered to exercise the power under S 1 
u n °PP°rtunity to the holder c 
H!n**rtf nce .V* be heard. It was also observe 
that the action of the Police in forwardln 

2* L i 1 c ?{? ce I< se,2 « 1 by the police to the licen 

S-t-S* conformity with the fequSK£? 

and not consi stent with pn 
pirety: the case being subjudice the guilt 


. .'I * 


• * • 
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- of'’[driving ncence] 0f -han ZXZfi,' V V* 

the licensing authority making the order if tv ,? Sa • • “?. nvin S licence to 
been eurrende^d. »*.1^*' .SSk.^'Z^ 1 h “ * 

( a» if the ^driving licence] is a licence issued under this Act keen it „„ 
(b ) if it nit q r!»fd C - t,0n I 135 eX f red ° r has »*en removed,' cr P 

“ - 2SK ^SZ^Z h 2<2 

2H?r “z 

d.qualification upon the driving licence and return the same to the holder] 

(3) Any person aggrieved by an order made by a licensing authority 
f sectlon u may - Wlt hin thirty days of the receipt of the order, ap¬ 

peal to the prescribed authority, and such appellate authority shall give no¬ 
nce to the licensing authority and hear either party if so required by that 
par v and may make such inquiry into the matter as it thinks fit. An order 
mad* bv any such appellate authority shall be final. 

fa] Substituted for trie words “a driving licence" by the Motor Vehicles (Amend¬ 
ment) Act. 1969 (56 of 1969). S. 6 (2 3-1970). 
fb| Substituted for the word "licence", by the Motor Vehicles (Amendment) Act, 
1958 (100 of 1956). S. 14 (16-2-1957). 
fc| Proviso to sub-section (2). added, ibid. 


IK. Power of Regional Transport Authority to disqualify.— (1) A Re¬ 
gional Transport Authority, constituted under Chap. IV may for reasons to 
be recorded in writing and subject to any prescribed cond'tions declare any 
person disqualified, for as specified period, for holding or obtaining a licence 
to drive "fany transport vehicle or a transport vehicle of a particular class 
or description] in the province. 

b |7lA) Upon the issue of an order under sub-section (1), the holder of a 
driving licence shall forthwith surrender his driving licence to the licensing 
authority which issued the driving licence (hereafter in this section referred 
1o as Ihe issuing authority), or, as the case may be, to the licensing authority 
by which the driving licence was last renewed (hereafter in the section re¬ 
ferred to as the renewing authority), and the issuing authorty or, as the 
case may be, the renewing authority shall endorse the fact of disqualification 
in the driving licence and keep it until the period of disqualification has ex¬ 
pired or the disqualification has been removed: 

Provided that where the driving licence authorises a person to drive 
more than one class or description of motor vehicles and the order, made 
under sub-section (11 disqualifies him from driving any specified class or 
description of motor vehicles the authority to which the driving licence was 
surrendered shall endorse the fact of disqualification in the driving licence 
and return the same to the holder. 


Section 15 (contd.) 

the accused had vet to be determined by cri¬ 
minal forum. 1975 CriTJ 1357(1359) : 1975 
J and K LR 508. 

( 3 ) The words "and who is not for the time 
being dis a ualified for holding or obtaining a 
driving licence” occurring in S 7 (1) and (8) 
ref*r to a disqualification for holding or ob_ 
taining a driving licence incurred under Ss. 15 
to 17 and not to any disqualification pro- 
vided for in Ihe rules. A 1983 SC 550(554) : 
1988 l'.I (SC) 345. 

Section 16 

<1< The power of (he Regional Transport 
Authority to suspend the driving licence 


under this section can be exercised only in 
the event of an infraction of a duty speci¬ 
fically cast, by law. on the driver. The duty 
to see that a bus is not overloaded being spe¬ 
cifically cast on the conductor by rules framed 
under the Act and no such duty having been 
imposed on the driver under the rules, the 
driver cannot be punished for overloading the 
bus A 1957 Trav-Co 141(143, 144) : 1956 Ke* 
LT 792 (DB). 

(2) Karnataka Motor Vehicles Rules, 1963 
- Rules 4 and 27 (2) — R T. O. has no power 
to suspend Ihe licence ol a motor driver, 
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(IB) Where an order of disqualification has been made under sub-s. (1), 
the period of disqualification shall be reckoned from the dale of surrender of 
the driving licence to the issuing authority or the renewing authority, as the 
case may be, .under sub-section (1A), or from the date on which the relevant 
endorsement is made on the driving licence, whichever is earlier : 

Provided that in a case where the driving licence is, on the date on 
which the said order is made, m the possession of the issuing authority or 
the renewing authority or a police officer, the disqualification shall take ef¬ 
fect from the date of the sa ; d order.] 

(2) Any person aggrieved by an order of a Regional Transport Authority 
made under sub-section ( 1 ) may within thirty days of the receipt of intima¬ 
tion of such order appeal against the order to the prescribed authority. 

[a] Substituted for the words ’'a transport vehicle” by the Motor Vehicles (Am¬ 
endment) Act. 1969 (56 of 1969), S. 7 (2-3-1970). 

fb) Inverted by the Motor Vehicles (Amendment) Act, 1978 (47 of 1976), Sec 7 
(16-1-1979). 

OBJECTS AND REASONS 


Clause 7.—This clause seeks to amend 
section 16 of the Act to require a person 
who is disqualified by a Regional Transport 
Authority to forthwith surrender the driving 
licence to the licensing authority, whether 
such authority issued or renewed such li- 
cence. The intention behind this amendment 
is to prevent the evasion of punishment in 

ho ! di " s 'icence. The licensing 
authonty will keep with it such licence un¬ 
til the disqualification expires or is remov- 


ed. The period of disqualification shall be 
reckoned from the date of surrender of the 
driving licence or from the date on which 
the relevant endorsement is made on the 
driving licence, whichever is earlier. Where 
the driving licence is at the time of the said 
order in the possession of the licensing au¬ 
thority or a police officer, the disqualification 
shall take effect from the date of the said 
order—S. O. R.. Gaz. of India. 17-8-78, P\ II, 
S. 2. Ext., p. 1120. 


an ofLr/rr L /i. d,s ? ualif V— m Where a person is convicted of 

motor vlhich? thlS: an , offence n lhe commission of which a 

Zbtct tn tll was used !h * Court 1 by which such person is convicted may, 

Pun "Tu ? th, j Se<ti0n ' in addition to imposing any other 

hfied tor such ^ ^ perS0n 50 convicted to ** disoua- 

a, for such perod as the Court may specify, for holding anv ^drivinc H- 

^ln or o/ver,f g a tevins ,iKnrei *° •p~ y c^ r r^. 


for the «rst° or Sha1 ’ n , ot ord f the disqualification of an offender convicted 
the first or second time of an offence punishable under section 115. 

an Jr!,— C ° U * 11 0r J der the disqualification of an offender convicted of 

a IS." 7 ' “ d ^ diSqUal,ti “ ,i,>n sh >" * »* 

- oSnt c 4" e offa, c ,rr 

onfmoX ^ ^ dis< > uaUfi “ ,i “' for a period ofTot°"[^ 


Section 16 (contd.) 

pending criminal proceedings against him for 
rash driving. A 1981 NOC 114 : (1981) 1 Kant 
U 334. 

(3) The words "and who is not for the time 
being disqualified for holding or obtaining a 
driving licence” occurring in S. 7 (1) and (8) 
refer fo a disqualification for holding or ob¬ 
taining a driving licence incurred under Sec¬ 
tions 15 to 17 and not to any disqualification 

Sou? mc'Vt A sc 5M<S54 » : 

SECTION 17 — SYNOPSIS 

1. Convicted of an offence under this Aot 
B. May disqualify. i * 


*• ®f disqualification.” 

4. Conviction under S. 115 (Driving at cx- 

• cessivc speed). ^ 

5. Disqualifi»tion of offender under S 116, 

120 or 123. ( 


■ oncnce unaer tnts Act. 

S 0rder °* ^qualification under tl 
section, h°weve r _ can be passed only if persi 
to be disqualified is convicted either of 
offence under the M. V. Act or of an offen 

£ used ^ n ° f which a ™>tor vehic 

is usee. The Court under this seotfrm 

d > qualification of a peS£ who 

STm*^ Si « of ™ les A 
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thinks* fit tn°orLr h; !!!k Unl6SS f °L Spedal reasons t0 be recorded in writing it 
* S fit to order otherwise, order the disqualification of an offender- 

la) who having been convicted of an offence punishable under section 116 
:s again convicted of an offence punishable under that section- 
b> who is convicted of an offence punishable under section 12o’, or 
(c) who is convicted of an offence punishable under section 123; 

Provided that the period of disqualification shall not exceed b (in the case 
referred to in clause (a), five years, or, in the case referred to in clause (b), 
two yearsJ or m the case referred to in clause (c), one year. 


fb) A Court ordering the disqualification of an offender convicted of an 
orlence punishable under section 110 may direct that the offender shall, whe- 
_r. erb ^ bas previously passed the test of competence to drive specified in the 
third Schedule or not, remain disqual'fied until he has subsequent to the 

making of the order of disqualification passed that test to the satisfaction of 
the licensing authority. 


(0 The Court to which an appeal lies from any conviction of an offence 
of the nature specified in sub-section (1) may set aside or vary any order of 
disqualification made by the Court below, and the Court to which appeals 
ordinarily lie from any Court may set aside or vary any order of disqualifi¬ 
cation made by that Court, notwithstanding that.no appeal lies against the 
conviction in connection with which such order was made. 

[aj Substituted for the word "licence”, by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956), S. 16 (16-2-1957). 

[b] Substituted for the words "in the cases referred to in clauses (a) and (b), two 
years, by the Motor Vehicles (Amendment) Act, 1977 (27 of 1977), Section 4 
(1-9-1977). 


Section 17 — Note 1 tcontd.) 

1972 Horn 296(298, 299) : 74 Bom LR 161 <DB). 
** A 1955 Cal 567(569) : 1955 CriLJ 1477. 

(2) An order of disqualification to hold a 
licence or suspension of a driving licence 
amounts to a punishment or sentence within 
the meaning of Ss 386, 399 and 401„ Cr. P. Q, 

1973 (Act II of 1974). 1978 CriLJ 825(826. 827): 
1977 MahLJ 338. 

(3) The words ' and who is not for the time 
being disqualified for holding or obtaining a 
driving licence’’ occurring in S. 7 (1) and- (8) 
refer to a disqualification for holding or ob¬ 
taining a driving licence incurred under Sec¬ 
tions 15 to 17 and not to any disqualification 
provided for in the rules A 1983 SC 550(554): 
1983 UJ (SC) 345. 

2. "May disqualify.” 


(1) The discretion vested in the Court 
under sub-section ( 1 ) has to be exercised 
judicially and not in a capricious or arbitrary 
manner A 1965 Cal 363(368) : 1965 (2) CriLJ 
84 •* A 1925 All 798(800) ; 26 CriU 1254 : 23 
A11L.T 790 (DB). 


(2) Practice of issuing summons under 
Motor Vehicles Act without defining the exact 
offence with which accused is being charged 
is a most reprehensible practice. A 1936 All 
761(762) : 38 CriLJ 69 : 1936 A11LJ 1011. 


(3) Where a person was disqualified on the 
ground that he was not a good driver not¬ 
withstanding overwhelming evidence to the 
effect that he had been driving regularly for 
long number of years without having any 
conviction or bad driving and he had obtained 
certificates of good driving from various 
masters, it was teld that the conclusion 


reached that he was not a good driver was 
ridiculous and the order of disqualification 
was liable to be auasbed. A 1925 All 798(800): 
26 CriU 1254 : 23 A11LJ 790 (DB). 

(4) An order of suspension of a driving 
licence of an accused on his being convicted 
for an offence under the Act is still a part of 
judicial punishment though it is not prescrib¬ 
ed bv Penal Code A 1933 Rang 329(330) : 35 
CriLJ 116. 

(5) In view of S. 4. Criminal P. C read with 
S. 53, Penaf Code the punishment which has 
to be specified under S. 367 (2), Criminal P. C., 
cannot include an order of disqualification for 
holding a license A 1945 Mad 27(28) : 46 Cri 
LJ 300. 

(6) The order of suspension of licence for 
a specific period cannot be interpreted as a 
forfeiture of property if the order does not 
direct cancellations of licence permanently. 
1978 CriU 825(826. 827) : 1977 MahLJ 338. 

(7) When an order of suspension or dis¬ 
qualification is passed in addition to a 
sentence of fine or imprisonment under an 
offence under the M. V. Act such an order of 
disqualification amounts to, • sentence” within 
the meaning of the Criminal Procedure Code. 
1978 CriU 825(827) : 1977 MahLJ 338. 

(8) Where the driver was convicted for the 

offence under S. 89 and court releases him on 
probation of good conduct under S. 360 or 
Criminal P. C. a separate order under 17 
disqualifying the offender for holding a driv¬ 
ing licence need not be passed. A 1983 *er 
151(153) : 1982 KerLT 97. . 

(9) An order for disqualification pan be im¬ 
posed where a person is convicted for breacn 
of provisions of the M. V Act or rules fram¬ 
ed thereunder, the Rules, being a part of tne 
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Section 17 — Note 2 (cootd.) 

Act. A 1972 Bom 296(299) : 74 BomLR 161 
(DB). 

(ID) The power vested in tbe Court under 
S. 17 to disqualify the offender from holding 
a driving licence is a measure for protection 
and security of the public and can be effec¬ 
tively used for stopping dangerous driving. 
A 1925 Bom 526 (526) : 26 CriLJ 1536 (DB). 

3. "Period <rf disqualification/* 


(1) When power of disqualification is exer¬ 
cised under sub-section (1) of S 17 the Statute 
does not provide any maximum or min imum 
period for which disqualification may be 
ordered. Similarly the Court is apparently 
free to order disqualification of an offender 
who is convicted for an offence pun : $h;*ble 
under S. 115 of the Act for the third or sub¬ 
sequent offences under that section though 
the Court cannot order disqualification for 
the first or second offence under S. 116 of the 
Act Here again the law does not prescribe 
the period of disqualification. Whenever dis¬ 
cretion is exercised by public authority it has 
to be exercised reasonably. Thus an exces¬ 
sively long period of disqualification may do 
more harm than good by creating a sense of 

S 'evance which makes an offender more 
ermined to break the law. 1975 RTR 101 : 
1975 Current Law Yearly Book. Pt 2932. 

(2) Disqualification for life was reduced in 
appeal to one year. (1968) 2 AUER 1040(1042): 
(1968) 1 WLR 1885. 

(3) The fact that the Court may disqualify 
for a "certain period” does not mean that 
disqualification for life is capable of being re¬ 
ckoned as for a certain period (1967) 2 All 
ER 491n(491) : (1967) 1 WLR 911. 

(4) Person convicted of two offences includ¬ 
ing driving whilst disqualified and he was 
disqualified for the two periods of five years 
to run concurrently — He was also convicted 
of at least two driving offences within pre- 
vious three years and disqualified for five 
consecutive perir s of six months — Certifi¬ 
ed copy of court register show that five years 
period expire^ on 16-12-1980 and six months 
periods expired on 24-10-1978 — Person would 

** ^squawk* on 16-12-1980. 
(1982) 1 V;LR 1150(1154). 

4. “Conviction under S 115 (Driving at 
i excessive Speed).” 


(1) Under sub-section (2) a Court is 
vented from ordering disqualification of an 
offender who is convicted for the first oi 
second offence under S. 115 for driving al 
excessive speed. Though the Section is silent 
as to what should happen on conviction of an 
offence under S 115 for the third time, il 
appears, in such an eventuality, the Court 
is free to exercise its discretionary powei 
wider sub-s. (1) in the ordinary way A 1933 
Rang 329(330) : 35 CriLJ 118 

(2) Circumstances which mitigate are lar¬ 
ger circumstances pertaining to the offender 
and the Court is justified in taking these 
matters into consideration. The circumstance 
that (a) the driver was a craftsman in the 
printing trade and his type of work is not 
readily available in any other work (b) tbe 
driver’s printing-job required his attendance 


at works at times when public transport is 
not running, (c) that an accident suffered by 
the respondents disables him from riding a 
by cycle; (d) that the respondent cannot walk 
to his work because he lives so far away 
(e) that the only means of transport which 
will enable the respondent to retain his job 
is motor transport and (f) if the respondent 
were disqualified from driving this could be 
equivalent to dismissal from work were con¬ 
sidered as material circumstances in deter¬ 
mining whether or not to disqualify. (1971) 3 
All ER 680n(681) : (1971) 1 WLR 1788n 

(3) Where a person is convicted twice with¬ 
in a short period the fact that previous of¬ 
fences were of a trivial nature may prove a 
mitigating circumstance during consideration 
of disqualification for a third offence. (1972) 2 
AUER 462 : (1972) 1 WLR 754. ((1971) 3 All 
ER 674, Reversed.) 

(4) The fact that previous two offences 
were taken into consideration at the time of 
imposing disqualification for the third offence 
however cannot be a mitigating ground when 
considering whether to disqualify on a subse¬ 
quent offence. On the other hand it will be a 
gravitating circumstance necessitating dis¬ 
qualification. (1966) 2 All ER 694(695 696) : 
(1966) 1 WLR 1003. 

5- “Disqualification of offender under Set> 
tions 116, 128 or 123.” 


(1) Where a driving licence was endorsed 
on two occasions for driving offences and on 
a third occasion the driver was disqualified 
for 3 months the fact that his two previous 
endorsements might have been taken into 
consideration while considering the period of 
disqualification on the third occasion cannot 
be considered a mitigating circumstance to 
avoid the normal consequences of a fourth 
conviction. (1966) 2 AUER 694(695, 696): (1966) 
1 WLR 1003. 


U) A person was charged, with driving a 
motor vehicle on a road having consumed 
alcohol in such a quantity that the proportion 
thereof xn his blood exceeded the prescribed 
He pleaded guUty. The prosecutor ad¬ 
mitted that the driver was causing no dangei 
by his driving and that his behaviour was 
consistent with that of a normal man. In miti¬ 
gation it was pleaded that the driver was 
dnving a sick girl home in her own car. It 
was observed that the arising of an unexpect- 
ed situation in which a person otherwise not 
intending to .drive was impelled to drive 
would constitute in a suitable case a special 

disqualifying (1968) 3 AUER 
39(41, 43) : (1968) 3 WLR 615. 

(3) A Director of an . Engineering Finn 
operated a de-greasing vat on the firm’s pre~ 
nuses. which contained 20 gallons of a chemi¬ 
cal called trichroloroethylene which was a 
solvent or de-greasing metal. In the course of 
the process the trichlorethytene was heated 
to a high temperature. He spent four 
hours over the vat without noticing the cau- 
.tK>n. Before going home he had sroaU drinks 
Somepme later he was seen by 
police Officer driving. erraticaUy. at a slow 
speed and was stopped and arrested He was 
% Unflt 19 *? ve tttronfih drink, by 
a Doctor. He was convicted. In appeal it waa 
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Section 17 — Note 5 (contd.) 
contended that the chemical in the vat contain¬ 
ed alcohol and operated as an anaesthetic in¬ 
ducing drowsiness. and the effect of the ap¬ 
pellant s inhaling for four hours coupled with 
small alcohol would render the driver unfo to 
drive without his realising it. it was held 
that the appellant did not know that the 
himes in the vat had any alcohol in them and 
that there was nothing in the regulations or 
otherwise to give him warning of the matter 
the general circumstances were capable of 
amounting to a special reason for not disquali¬ 
fying him. (19691 1 All ER 513(516, 517) : 
0969) 1 WLR 267. 

(4) Under S. l (l) 0 f the Road Safety Act 
1967 (English) if a person drives a motor 
vehicle on a road having consumed alcohol in 
such a quantity that the proportion thereof in 
his blood exceeds the prescribed limit, he shall 
be liable on a summary conviction for a fine 
oi imprisonment. Under the amended provi¬ 
sions of M. V. Act, 1939 in S. 117 consuming 
alcohol in any quantity howsoever small ren¬ 
ders the driver unfit to drive, and is not ex¬ 
pected to drive a motor vehicle. Thus when 
a driver was convicted under this Section of 
the English Act neither the fact that his driv¬ 
ing ability was not impaired nor the fact that 
the driving was not a cause of the accident 
would amount to a special reason for not dis¬ 
qualifying such a driver. (1969) 1 A11ER 544 
(546) : (1969) 1 WLR 264. 

(5) A driver was convicted for driving a 
motor vehicle having consumed alcohol in ex¬ 
cess of the prescribed quantity, Resisting 
Order of disqualification it was contended 
that the driver was treated for a number of 
years by a Doctor with two types of tablets 
anti depressant tablets and sleeping tablets, 
and that, while she knew that it was dange¬ 
rous to drink when taking the anti-depressant 
tablets, she had no idea that a combination of 
drink and sleeping tablets would produce a 
more violent reaction in terms of her ability 
to drive than if she had taken the drink alone. 
The contention was rejected because these cir¬ 
cumstances could not amount to special 
reasons. (1969) 2 AllER 460 : (1969) 2 WLR 
1350n. 

(0) A distinction has to be made between a 
mitigating circumstance which may relieve an 
offender from either an order of disqualifica¬ 
tion or order of disqualification for a longer 
period than the minimum and on other hand 
the requirements of special reasons which 
must be found in circumstances dehors the 
offender. A driver pleaded guilty to a charge 
of driving on a restricted road at a speed ex¬ 
ceeding the prescribed limit. The driver had 
within the three years preceding the commis¬ 
sion of this ofFence been convicted on two oc¬ 
casions for speeding offences The Court al¬ 
lowed the offender to adduce evidence to 
show that the two previous offences were of 
a trivial nature and on the basis of this evi¬ 
dence the Court did not order disqualification. 

In allowing an appeal by the Prosecutor the 
High Court held that the Court was primarily 
concerned not with the gravity of the offences 
committed but with the repetition of those 
offences within a comparatively short period 
and thus the trivialness of the nature of pre¬ 


vious offences could not be mitigating circum- 

f™ 0 *' (1971 ) 3 AllER 674 : (1971) 1 WLR 
1781. 

(7) Questions of special reasons are extra¬ 
ordinarily difficult and a Court of appeal 
would not readily interfere with findings 
made by Lower Court unless there was an 
error in law. It js doubtful whether the fact 
that the driver had drunk a small amount of 
alcohol or that he was unaware that he was 
affected thereby could be special reasons. The 
fact that the driver was trying to drive a few 
yards to remove his car from highway into 
his friends driveway could however amount 
to a special reason being a reason special to 
the ofFence. (1972) 2 AllER 59n (60). 

(8) The accused, the Manager of a Restau¬ 
rant in London took some Brandy while at 
home not intending to go back to the restau¬ 
rant. Late at night he was woken up and was 
required to go to the Restaurant to close the 
hotel and bring back cash. He left after mid¬ 
night without making any attempt to find 
alternative transport driving his own car and 
exceeded the speed limit. He was caught by a 
Police Constable and was given a breath test 
which proved positive. He pleaded guilty to 
the charge but the Justices held that there 
were special reasons and declined to dis¬ 
qualify. In appeal by the Prosecutor the High 
Court observed that the Justices could exer¬ 
cise a discretion in favour of the driver in 
clear and compelling circumstances only. It 
was observed that it has to be remembered 
that the special reasons which were to be 
considered and which are relevant are not 
the reasons which caused the driver to take 
the car, but the reasons which are urged on 
them as justifying a failure to disqualify. 
The Court must consider the whole of the cir¬ 
cumstances. the nature and degree of the 
crisis or emergency which caused the defen¬ 
dant to lake the car out, they must consider 
with particular care whether there were al¬ 
ternative means of transport or methods of 
dealing with the crisis other than and alter¬ 
native to the use by the driver of his own car. 
They should have regard to the manner in 
which the defendant drove, because if he 
committed traffic offences such as excessive 
speed or driving without due care and atten¬ 
tion, that again is a consideration which tells 
against his having the discretion exercised in 
his favour and they should generally have 
regard to whether the defendant acted re¬ 
sponsibly or otherwise, in making this assess¬ 
ment. 1974 RTR 81. 

(9) The test is not a subjective one. The 
Justices do not try to put themselves in the 
position of the driver with drink in his body 
and ask whether it was a reasonable decision 
for him to take the matter must be consider¬ 
ed objectively and the quality and the gra¬ 
vity of the crisis must be assessed in that 
way. (1974) 1 AllER 1087(1092) : (1974) 2 
WLR 385. 

(10) A Court may in a proper case acting 
under this sub-section reduce the period of 
disqualification to less than statutory mini¬ 
mum but the Court must find special reasons 
existing therefor. (1969) 2 Malayan!*! 00(61). 
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a [17A. Suspension of driving licence in certain cases.— (1) Where, in re¬ 
lation to a person who had been previously convicted of an offence punishable 
under section 116, a case is registered by a police officer on the allegation 
that such person has by such reckless or dangerous driving as is referred to 
in the said section 116, cause the death of, or grievous hurt to, one or more 
persons, the driving licence held by such person shall become, and shall re¬ 
main, suspended— 

(a) for a period of six months from the date on which the case is register¬ 
ed, or 

(b) if such person is discharged or acquitted before the expiry of f he period 
aforesaid, until such discharge or acquittal, as the case may be. 

(2) Where by virtue of the provisions of sub-section (1), the driving li¬ 
cence held by a person becomes suspended, the police officer, by whom the 
case referred to in sub-section (1) is registered, shall bring such suspension 
to the notice of the Court competent to take cognizance of such offence, 
and, thereupon, such Court shall take possession of the driving licence, 
endorse the suspension thereon and forward it to the licensing authority by 
which it was granted or last renewed and that authority shall, on receipt of 
the driving licence, keep rt in its safe custody until the expiry of the period 
of suspension, or, as the case may be, until the holder of the licence is dis¬ 
charged or acquitted by the Court trying the offence and shall, on such ex¬ 
piry or discharge or acquittal, as the case may be, return the licence to the 
holder thereof on an application made by him for such return: 

Provided that no such licence shall be returned unless the holder thereof 
has, after such expiry, discharge or acquittal, undergone and passed, to the 
satisfaction of the licensing authority by which the licence was issued or last 
renewed, a fresh test of competence to drive specified in the Third Schedule. 

(3) Where the person referred to in sub-section (1) is acquitted or dis¬ 
charged, the Court competent to take cognisance of the offence referred to in 
sub-section (1) shall, on the application of the holder of the driving licence, 
cancel the endorsement thereon with regard to the suspension of such driving 
licence. 

(4) If a licence to drive a particular class or description of motor vehicles 
is suspended under sub-section (11, the person holding such licence shall be 
debarred from holding or obtaining any licence to drive such particular class 
or description of motor vehicles so long as the suspension of the driving li¬ 
cence remains in force.] 

(a] Inserted by the Motor Vehicles (Amendment) Act, 1977 (27 of 1977), Section 5 
(1-9-1977). 

"f!7B. Suspension or cancellation of driving licence on conviction.— (1) 
Without prejudice to the provisions of sub-section (51 of section 17, where a 
person, referred to in sub-section (1) of section 17A, is convicted of an of¬ 
fence of causing, by such reckless or dangerous driving as is referred to in 
section 116, the death of, or grievous hurt to, one or more persons, the Court, 
trying such person on such charge, may cancel or suspend for such period as 
it may think fit, the driving licence held by such person. 

(2) Without prejudice to the provisions of sub-section (3) of section 17, if 
a person, having been previously convicted of an offence punishable under 
section 117, is again convicted of an offence punishable under that section, the 
Court, making such subsequent conviction, shall, by order, cancel the driving 
licence held by such person. 

(3) If a driving licence is cancelled or suspended under this section, the 
Court shall take the driving licence in its custody, endorse the cancellation 
or as the case may be, suspension, thereon and send the driving license se 
cancelled or endorsed to the authority by which the licence was issued or 
last renewed and such authority shall, on receipt of the licence, keep the li¬ 
cence in Hs custody, and in the case «f a suspended licence, return the h- 
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an application made byhta fo/such return: ^ ^ ° f suspension on 

of h£"Tf£? t'eZ^of li 'he nC p e eri l S li o? e retum ? d ^ th * ™der there¬ 
to the satisfaction of the licensing authority^by^wChTh^lvT* ^ 
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cellation ol the dri^a° V ° f m ° t0r £ long 88 * e suspension or can¬ 

cellation ot the driving licence remains in force. 

ti rt n-? XPlanat \°u' _ 7, For t . he purpose of this section, "Court making the convic¬ 
tion , means the Court by which Ihe final order of conviction is made.’’] 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1977 (27 of 1977), S. 5 

I I’v" 1 v I « I. 


E ®* c< ® f disqualification order.— (1) A person in respect of whom 
any disqualification order is made shall be debarred to the extent and for 
the period specified in such order from holding or obtaining a a [driving li- 
cence] and the a [driving licence], if any, held by such person at the date of 
the order shall cease to be effective b fto such extent and] during such period. 

(2) The operation of a disqualification order made under section 17 shall 
not be suspended or postponed while an anneal is pending against such order 
or against the conviction as a result of which such order is made, unless the 
appellate Court so directs. 

(3) Any person in respect of whom any disqualif’cation order has been 
made may at any time after the expiry of six months from the date of the 
order apply to the Court or other authority by which the order was made, 
to remove the disqualification: and the Court or authority, as the case may 
be. may, having regard to all the circumstances, either remove or vary *he 
order of disqualificat : on : 

Provided that where an application has been made under this section a 
second application thereunder shall not be entertained before the expiry of a 
further period of three months. 

[a] Substituted for the word "licence” by the Motor Vehicles (Amendment) Act, 

1956 (100 of 1956), S. 16 (16-2-1957). 

[b] Inserted by the Motor Vehicles (Amendment) Act, 1969 (56 of 1969), Sec. 8 
(2-3-1970)! 

19. Endorsement.— (1) The Court or authority maldng an order of dis¬ 
qualification shall endorse or cause to be endorsed upon the ®{driving li¬ 
cence], if any, held by the person disqualified particulars of the order of dis- 


| Section 18 

(1) Where an application is made, the 
'ourt or the authority, as the case may be, 
ilher remove or vary the order of disquali- 
j cat ion taking into consideration all the cir- 
umstanees. Though the Section does not ex- 
ressly state that the Court or the authority 
nn reieet the application, that power is im¬ 
bed in the use of the word “may instead 
f the word “shall" before the verb “remove 
r vary" Under S. 92 of the Road Traffic 
let 1972 (English) the Court has a discretion 
e remove the disqualification, wither on- 
inallv mandatory or not. 1975 CnLR • 
975 Current Law Yearly Book Pt, 2931. 

(2) In case of rejection of the application 
or removal of disqualification or where the 
rder of disqualification is varied a fresh 


application can be made under this provision 
only after expiry of a further period of i 
months. Where more than one disqualification 
is imposed consecutively and earlier disquali¬ 
fication is in opeartion an application to re¬ 
move subsequent disqualification is not main¬ 
tainable. (1967) 3 A11ER 648(651) : (1967) 3 
WLR 1027. 

(3) Even an honest belief that the place 
where a motor vehicle is being driven is not a 
road or public place will not excuse driving 
while disqualified (1975) 2 A11ER 974(978) l 
(1975) 1 WLJt 1222. 

Section 19 

(1) Where the Magistrate convicted a pet^ 
son for offences under Ss. 279 and 337 of Penal 
Code, he cannot direct the endorsement be¬ 
ing made in accordance to S. 19 of Motor 
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qualification and of any conviction of an offence in respect of which an order 
of disqualification is made; and particulars of any removal or variation of an 
order of disqualification made under sub-section (3) of section 18 shall be 
similarly so endorsed. 

(2) A Court by which any person is convicted of an offence specified in 
the Fifth Schedule shall, whether or not an order of disqualification is made 
in respect of such conviction, endorse or cause to be endorsed particulars of 
such conviction on any “[driving licence] held by the person convicted. 

(3) Any person accused of an offence specified in the Fifth Schedule shall 
when attending the Court bring with him his “(driving licence] if it is in his 
possession. 

[a] Substituted for the word ■'licence'*, by the Motor Vehicles (Amendment) Act, 
1956 (100 of 1956), S. 16 (16-2-1957). 

20. Transfer of endorsement and issue of driving licence free from en¬ 
dorsement.— (1) An endorsement on any “(driving licence] shall be transfer¬ 
red to any new or duplicate “[driving licence] obtained by the holder there¬ 
of until the holder becomes entitled under the provisions of this section to 
have a “(driving licence] issued to him free from endorsement. 

(21 Where a “(driving licence] is required to be endorsed and the “(driving 
licence] is at the time not in the possession of the Court or authority by 
which the endorsement is to be made then— 

(a) if the person in respect of whom the endorsement is to be made is at 
the time the holder of a “(driving licence], he shall produce the “(driv¬ 
ing licence] to the Court or authority within five days, or such longer 
time as the Court or authority may fix, or 

(b) if, not being then the holder of a “(driving licence], he subsequently 
obtains a “(driving licence], he shall within five days after obtaining 
the “(driving licence] produce it to the Court or authority; 

and if the “(driving licencel is not produced with’n the time specified it shall 
on the expiration of such time be of no effect until it is produced for the 
purpose of endorsement. 

(3) A person whose, “(driving licence] has been endorsed shall, if during 
a continuous period of three years s ; nee the last endorsement was made no 
further order of endorsement has been made against him, be entitled, on 
surrendering his “(driving licence] and on payment of a fee of five rupees, 
to receive a new “(driving licence] free from all endorsements. If the en¬ 
dorsement was only in respect of exceeding a speed limit, he shall be entitl¬ 
ed to have a clean “(driving licence] issued on the expiration of one year 

from the date of the order; 

• • 

Provided that in reckoning the said period of three years and one year, 
respectively, any period during which the said person was disqualified for 
holding or obtaining a “(driving licence] shall be excluded. 

(4) When a “(driving licence] is endorsed by or an order of endorsement 
is made by any Court, the Court shall send particulars of the endorsement 
or order, as the case may be, to the licensing authority by which the “(driv¬ 
ing licence] was last renewed and to the licensing authority which granted 
the “(driving licence]. 

(5) Where the holder of a “(driving licence] is disqualified by the order 
of any Court for holding or obtaining a “(driving licence], the Court shall 


Section 19 (contd.) 

Vehicles Act. 1979 CriLJ (NOC) 
(197B) 2 Kant 1914(1917). 


150 : ILR 


(2) When a person Is guilty of offence of 
driving vehicles without the care and attention 
and convicted accordingly it is mandatory for 


the court to order endorsement, but the court 
has a discretion to order otherwise if there it 
a. special reason as opposed to a reason ol 
general character. Further the reason must be 
specia 1 to offence, that is. special to the facts 
which constitute the offences, and not special 
to the offender (1981) 2 MalayanU 292 


“A" In the citations stands for AIR 
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ana snail return the (driving licence! to the holder. 

whJh'h^bj^ ° n j n ap P eal a S a ‘ ns t any conviction or order of a Court 
wh.ch has been endorsed on a licence, the appellate Court varies or set aSe 

^;r:rh o » the a , ppeiiat , e c ° urt shan miorm the ^.h. 

1 i!- h u h ' e V cencel was ,a st renewed and the licensing 

be ^TendpH^ *7 ,ted the r ‘f d >iving licence], and shall amend or cause to 
amended the endorsement of such conviction or order. 

[a] Substituted for the word "licence" by the Motor Vehicles (Amendment) Act, 
19-X5 (100 of 1056), S. 16 (16-2-1957). 


a [20-A. Power of Central Government to make rules.—The Central Gov¬ 
ernment may by notification in the Official Gazette, make rules specifying 
he tees payable under sub-section (8) of section 7 and sub-sections (3) and 
’ , ’ ot action 11 for the grant or renewal of driving licences], 

|a | Inserted by the Motor Vehicles (Amendment) Act, 1977 (27 of 1977) S 6 (1-1- 
1978). ’ ‘ 


21. Power to make rules.— (1) A a [State Government] may make rules 
for the purpose of carrying into effect the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 


I Section 21 

§ 

(1) The generality of the rule-making 
power has no virtue to validate rules framed 
undei- this section by legalising their incon¬ 
sistency with any provision of Chapter II. A 
1971 Mys 10(21) : (1970) 2 MysLJ 410 (DB). 

(2) Rule 5 (2) & (3) of the Mysore Motor 
Vehicles Rules (1963) require an age-limit in 
excess of the age-limit prescribed in S. 4 and 
further insists on “experience” of one or two 
years for eligibility for a licence of medium or 
heavv transport vehicles respectively. The 
sub rules are inconsistent with S. 4 and S. 7 
(8) Th*»y are for that reason void. A 1971 
Mys 18(21) : (1970) 2 MysLT 410 (DB). 

(3) If a rule does not carry into effect the 

provisions of the Act, it is ultra vires. A 1938 
Rang T6H163, 165): 39 CriLJ 642 (DB). 

(Motor Vehicles Act (1914) S. 11 — Rules 

under R 38B — (Rangoon) — Rule held ultra 
vires.) 

(4) Where a rule framed under S. 11 of 
the 1914 Act empowered a police officer to 
seize the licence of the driver in case arty of¬ 
fence under the Act is committed by him in 
the presence of the police officer, it was held 
that the power to seize licence under the said 
rule from its owner and keep it for certain 
time did not in any way help to carry into ef¬ 
fect the provisions of the Act. The rule was 
therefore untra vires. A 1938 Rang 161(163, 
ISO) : 39 CriLJ 642. 

(5) Sub-section (2) (g) of this section em¬ 
powers the .State Government to make rules 
providing for the granting of the certificates 


as referred to in sub section (3) of S. 7 by the 
registered medical practitioners But the State 
Government is not empowered to prescribe 
any qualifications for the registered medical 
practitioners, who are a class definitely 
known, described and recognised under the 
Medical Council Act (1956). Thus a rule jn so 
far as it provides for the granting of certi¬ 
ficates by the registered Medical Practitioners 
who hold at least a medical degree or by a 
Government Physician not below the rank of 
an Assistant .Surgeon is ultra vires sub-sec¬ 
tion (2) (g) of this section A 1971 Assam 110 
(112) : 1971 AssamLR 53 (DBl. (Rule 16 (a) 
of Assam Motor Vehicles Rules. 1940 (as 
amended by Government Notification M. T. V. 
349/63/22, D/- 16-12-1964) held to be ultra 
vires.) 

(6) Under R. 7 of Bombay Rules the driver’s 
permit is only valid within the district of the 
Superintendent of Police who signs it unless 
it is countersigned by the Superintendent of 
Police of the district into which the car is 
driven A 1934 Bom 201(202) : 35 CriLJ 1408 
(DB) 

(7) Rule 22 of U. P Government Rules 
applies only to a person licensed to drive i* 
another province and not licensed in the Unit¬ 
ed Provinces. A 1927 All 478(479) : 28 CriLJ 
492 : 25 A11LJ 574. 

(8) Sub-rule (2) inserted in R. 5 of the 
Karnataka Motor Vehicles Rutes, 1963. was 
ultra vires of the Act as it was inconsistent 
with the provisions of sub-sections (7) and (8) 
of Section 7 though the substituted clause to*) 
inserted in sub-section (2) of S. 21 confers 
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(a) the appointment, jurisdiction, control and functions of licensing auth¬ 
orities and other prescribed authorities; 

^(aa) the minimum qualifications of persons to whom licences to drive 
transport vehicles are issued, the time within which such qualifications 
are to be acquired by persons holding immediately before the commence¬ 
ment of the Motor Vehicles (Amendment) Act, 1969, licences to drive 
transport vehicles, and the duties, functions and conduct of such per¬ 
sons;] 

^(aaa) the minimum educational qualifications of persons to whom licences 
to drive transport vehicles are issued after the commencement of the 
Motor Vehicles (Amendment) Act. 1978 and the time within which such 
qualifications are to be acquired by such persons]; 

‘‘[(b) the conduct and hearing of appeals that may be preferred under this 
Chapter, the fees to be paid in respect of such appeals and the refund 
of such fees; 

Provided that no fee so fixed shall exceed two rupees]; 

(c) the issue of duplicate licences to replace licences lost, destroyed or 
mutilated, the replacement of photographs which have become obsolete 
and the issue of temporary licences to persons receiving instruction in 
driving e [or to persons whose driving licences have been surrendered], 
and the fees to be charged therefor; 

(d) the conditions subject to which a Regional Transport Authority may 
disqualify a person for holding a ^driving licence] to drive a ^transport 
vehicle]; 

St(dd) the badges and uniform to be worn by drivers of ‘‘{transport vehicles] 
and the fees to be paid in respect of badges]; 

(e) the medical examination and testing of applicants for ‘[driving licences] 
and of drivers and the fees to be charged therefor; 

‘[(f) the exemption of prescribed persons, or prescribed classes of persons 
from payment of all or any portion of the fees payable under this 
Chapter;] 

(g) the granting by registered medical practitioners of the certificates re¬ 
ferred to in sub-section (3) of section 7; 

(h) the communication of particulars of licences granted by one licensing 
authority to other licensing authorities; 

(i) the control of schools or establishments for the instruction of drivers of 

motor vehicles ^(including the registration of such schools or establish¬ 
ments)] and the acceptance of driving certificates issued by such schools 
or establishments as qualifying the holder for exemption from Part I 
of the test specified in the Third Schedule; 

(j) the exemptions of drivers of road-rollers from all or any of the provi¬ 

sions of this Chapter or of the rules made thereunder; and 

(k) any other matter which is to be or may be prescribed. 

[a] Substituted for the words 'Provincial Government’ by A.L.O., 1959. 

[b) Substituted for clause (aa) by the Motor Vehicles (Amendment) Act, 1969 
(56 of 1969), S. 9 (1-10-1970). 

]c] Inserted by Act 47 of 1978. S. 8 (16-1-1979). 

fd) Substituted for original clause (b) by the Motor Vehicles (Amendment) Act. 
1942 (20 of 1942), S. 6 (3-4-1942). 

[e] Inserted by the Motor Vehicles (Amendment) Act, 1966 (100 at 1966). S. 17 
(16*2-1967). 


Section 21 (conid.) 

power upon a State Govt, to make rules pro¬ 
viding for tile minimum qualifications of per- 
SQ y . [° whom licences to drive a transport 

▼wide are lamed, each power cannot include 


wJttUn its scope the power to make a rule 
“"“a** *? Provisions of the Act conferr- 

K.U, KB, 
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[f] Substituted for licence' and "public service vehicle", ibid. 

[g] Inserted, ibid. 

[h ] Substituted for "stage carriages or contract carriages”, by Act, 56 of 1968 , 
S. 9 (1-10-1970). 


[i] Substituted for original clause by Act 20 of 1942. S. 6 (3-4-1942). 

[j] Inserted by Act 56 of 1969. S. 9 (1-10-1970). 


OBJECTS AND REASONS 


Amending Act 56 of 1969—Cl. 9, sub-cl. (a), 
sub-sec. (2) (aa).— Thi? sub-clause enables a 
State Government to prescribe minimum 
qualifications for drivers of transport vehi¬ 
cles. It also contains the necessary safe¬ 
guard to the effect that the existing drivers 
will be given sufficient time to acquire such 
qualifications as may be prescribed. 

Sub-clause (b), sub-section (2) (dd).— It has 
been pointed out that hold-up of inter-State 
traffic can be reduced if the drivers of pub¬ 
lic carriers’ vehicles operating on inter¬ 
state permits wear distinctive badges and 
uniforms. The proposed amendment will en¬ 
able the State Governments to frame rules 
prescribing such distinctive badges and uni¬ 
forms. 

Sub-clause (c).— Under clause (i) of sub¬ 
section (2) of section 21 of the Act. schools 
for giving driving instructions are establish¬ 
ed with the approval of the licensing auth¬ 


ority of the area in which the school is to 
be established. These schools have also to 
be inspected and controlled by the licensing 
authority. The approval, inspection and con¬ 
trol involve a considerable amount of work 
and expenditure on the part of the licensing 
authority. Since the schools are run on 
commercial lines and adequate fees are re¬ 
alised from the persons receiving instruction 
and training, the proposed amendment pro¬ 
vides for the levy of registration fee on these 
schools.—S. O. R. 

Clause 8.— This clause seeks to amend 
sub-section (2) of section 21 of the Act to 
enable a State Government to specify by 
rules minimum educational qualifications for 
obtaining licences to drive transport vehicles 
and the period within which such Qualifica¬ 
tions are to be acauired by such persons.— 
Amending Act 47 of 1978.—S. O. R Gaz. of 
India.; 17-8-1978. Pt. II—S. 2. Ext., p. 1121. 


^CHAPTER IIA 

LICENSING OF CONDUCTORS OF STAGE CARRIAGES 


21A. Necessity for conductor’s licence.— (1) No person shall act as a 
conductor of a stage carriage unless he holds an effective conductor’s licence 
issued to him authorizing him to act as such conductor; and no person shall 
emoloy or permit any person who is not so licensed to act as a conductor of 

a stage carriage. 

(2) A State Government may prescribe the conditions subject to whteh 
sub-section (1) shall not apply to a driver of a stage carriage performing the 
functions of a conductor or to a person employed to act as a conductor tor 
a period not exceeding one month. 

fa] Chapter IIA consisting of Ss. 21-A to 21-J inserted by the Motor Vehicles 
(Amendment) Act, 1956 (100 of 1956), S. 18 (1-8-1957). 

21B. Grant of conductor’s licence.— (1) Any person who is not 
disqualified under sub-section (1) of section 21C and who is not for the t me 
being disqualified for holding or obtaining a conductor’s licence may apply 
to the licensing authority having jurisdiction in the area in which he ordi¬ 
narily resides or carries on business for the issue to him of a conductor s li¬ 
cence. 

(2) Every application under sub-section (1) shall be in such form as may 
be prescribed and shall be s’gned by, or bear the thumb impression of, the 
applicant in two places, and shall contain the information required by the 

form. 

' (3) Every application for a conductor’s licence shall be accompanied by 
a medical certificate in such form as may be prescribed, signed by a regis¬ 
tered medical practitioner and shall also be accompanied by two clear copies 
of a recent photograph of the applicant. . • • ’ • 

(4) A conductor’s licence issued under this Chapter shall be in such form 
and contain such particulars as may be prescribed. 

15 ) The fee for a conductor’s licence and for each renewal .thereof. sn®ll : / 
be one-half of that for a driving licence. .. .. 
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21C. Disqualifications for the grant of conductor’s licence.—(1) No per¬ 
son under the age of eighteen years shall hold, or be granted, a conductor s 

licence. 

(2) The licensing authority may refuse to grant a conductor’s licence 


(a) if the applicant does not possess the prescribed qualifications; 

(b) if the medical certificate produced by the applicant discloses that he 

is physically unfit to act as a conductor; and 

(c) if any previous conductor’s licence held by the applicant was revokea. 


21D. Revocation of a conductor’s licence on grounds of disease or dis¬ 
ability.— A conductor’s licence may at any time be revoked by any licensing 
authority or any Regional Transport Authority constituted under Chapter IV, 
if the authority has reasonable grounds to believe that the holder of the li¬ 
cence is suffering from any disease or disability which is likely to render 
him permanently unfit to hold such a licence and where the authority revok¬ 
ing a conductor’s licence is not the authority which issued the same, it shall 
intimate the fact of revocation to the authority which issued that licence. 


21E. Orders refusing, etc., conductor’s licences and appeals therefrom.— 
(1) Where a licensing authority refuses to issue or renew, or revokes any 
conductor’s licence, it shall dc so by an order communicated to the applicant 
or the holder, as the case may be, giving the reasons in writing for such re- 
fusal or revocation. 


(2) Any person aggrieved by an order made under sub-section (1) may, 
within thirty days of the serv : ce cm him of the order, appeal to the pre¬ 
scribed authority which shall decide the appeal after giving such person and 
the authority making the order an opportunity of being heard and the deci¬ 
sion of the appellate authority shall be binding on the authority making the 
order. 


21F. Power of licensing authority and Regional Transport Authority to 
disqualify.—(1) If any licensing authority or any Regional Transport Auth¬ 
ority constituted under Chapter IV is of op : nion that it is necessary to dis¬ 
qualify the holder of a conductor's licence for holding or obtaining, such a 
licence on account of his previous conduct as a conductor, it may, for rea¬ 
sons to be recorded, make an order disqualifying that person for a specified 
period, not exceeding one year, for holdmg or obtaming a conductor’s licence. 

(2) Upon the issue of . any such order, the holder of the conductors li¬ 
cence shall forthwith surrender the licence to the authority making the 
order, if the licence has not already been surrendered, and the authority 
shall keep the licence until the disqualification has expired or has been re¬ 
moved. 


(3) Where the authority disqualifying the holder of a conductor’s licence 
under this section is not the authority which issued the licence, it shall inti¬ 
mate the fact of such disqualification to the authority which issued the same. 


(4) Any person aggrieved by an order made under sub-section (1) may, 
within thirty days of the service on him of the order, appeal to the prescrib¬ 
ed authority which shall decide the appeal after giving such person and the 


Section 21-F 

(1) The section confers power both on the 
licensing authority or the Regional Transport 
Authority to disqualify a person holding a 
conductor’s licence for a period not exceed¬ 
ing one year for holding or obtaining such a 
licence if that authority considers it neces¬ 
sary to so disqualify that person on account 
of his previous improper cbnduct* as a- con¬ 
ductor. The Registering Authority as -.defined- 
in S. 2 (28) has no power to suspend a con¬ 
ductor’s licence. under this Section. (1960) 1 
KerLR 543(644) : 1900 KerU 508. 


(2) The words “previous conduct" as used in 
this section contemplate the conduct previous 
to the opinion which results in the order of 
me authority under this section. Even the 
first instance of improper conduct or miscon¬ 
duct is within the jurisdiction of the auth¬ 
ority to exercise its power. For exercising 
Power under this section the previous con¬ 
duct of the holder of conductor's licence need 
not be one for ^hfch H^hos., already been 
convicted under S; 21-G by a <5oUrt. A. 1908 
Punj 65(07) : 1LR (1907) h Puaj 35 (DB) 
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tne comiction in connection with which such order was made. 
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Ictions Tn u ? / U iV SeCt u° n (2 ’ ° f ?ection 6 ' ^b-section fit of section 9. 

faf cs miv h , - Su ^ section of section 19 and section 20 shall, so 

lotion ™ y 5 ■ apP y ,n relatlon to a conductor’s licence, as they apply in re- 
idiion to a drwing licence. * 


~ ~ l u \ Savmgs ~ If any licence to act as a conductor of a stage carriage 
( whatever name called! has be«n issued by any State Government and is 
e tectiye immediately before the commencement of this Chapter in that State. 

.*■ Jail continue to be effective, notwithstanding such commencement, for 
the period for which it would have been effective, if the Motor Vehicles 
(Amendment) Act, 1956, had not been passed, and every such licence shall be 
de med to be a licence issued under this Chapter as if this Chapter had been 
m foice on the date on which that licence was granted. 


^1-J. Power to make rules.— (1)A State Government may make rules 
for tin* purpose of carrying into effect the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for— 


(a) the appointment, jurisdiction, control and functions of licensing authori¬ 
ties and other prescribed authorities under this Chapter; 

(b) the conditions subject to which drivers of stage carriages and persons 
temporarily employed may be exempted from the provisions of this 
Chapter; 


( Section 21-G 

(1) The departmental authorities have been 
empowered lo deal with the less serious lapses 
on the part of a holder of conductor’s licence 
while it is only the more serious conducts 
amounting to offences under this Act which 
are dealt with by Courts. A 1968 Punj 65^67): 
TLR (1967) 1 Punj 35 (DB). 

(2) The order of disqualification under Sec¬ 
tion 21-G can be made at the time of impos¬ 
ing punishment at the end of the trial, it 
does not contemplete any separate notice for 
the same. 1977 CriLJ 1674(1676) : 1977 Sun 
LC 431 (HimPra). 

Section £1-1 

(1) A person aggrieved by an order of dis¬ 
qualification under S 21F (1) is given the 
right of appeal to the prescribed authority 
under Section 21F (4). The word “prescribed 
as defined in S. 2 (21) means “prescribed by 
rules made under this Act”. The omission ot 
State Government to frame rules for appoint 
ing such prescribed authority and for con¬ 
duct in the hearing of appeals will result in 
the deprivation of right of appeal of a penwn 


aggrieved by the order of disquab fication The 
State Government is therefore duty bound 
under clause (g) of S. 21-J to frame necessary 
rules in this regard. A 1968 All 355(355) l 
1967 A11LJ 787. 

(2) There was no definition of the word 
“Conductor” prior to the coming into force of 
S. 2 (2-B) as inserted by Motor Vehicles 
(Amendment) Act (100 of 1956). Thus, if a 
rule as framed under this section referred 
to the word “attendant" and made it obliga¬ 
tory on a vehicle carrying more than twelve 
passengers to carry a duly licensed attendant, 
prior to coming into force of aforesaid Amend¬ 
ment Act it was held in the undermentioned 
case that the word "attendant” as referred to 
in the rule meant conductor within the com¬ 
mon connotation of that word. A 1947 All 70 
(71) : 47 CriLJ 953 : 1946 A11LJ 311 (DB). 

(3) A cleaner whose duties are to put lug¬ 
gage on the bus. to unload the luggage, put 
water in the radiator and start the bus. by 
turning the starting handle is not an “atten¬ 
dant” for the purpose of R 61 as framed 
under the 1914 Act. A 1936 Pat 172<173) : 37 
CriLJ 469 
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(c) the form of application for conductor’s licences or for renewal of such 
licences and the particulars it may contain; 

(d) the form in which conductor’s licences may be issued or renewed and 
the particulars it may contain: 

(e) the minimum qualifications of conductors; their duties and functions 
and the conduct of persons to whom conductor’s licences are issued: 

(f) the issue of duplicate licences to replace licences lost, destroyed or mu¬ 

tilated, the replacement of photographs which have become obsolete 
and the fees to be charged therefor: 

(g) the conduct and hearing of appeals that may be preferred under this 
Chapter, the fees to be paid in respect of such appeals and the refund 
of such fees: 

Provided that no fee so fixed shall exceed two rupees; 

(h) the badges and uniform to be worn by conductors of stage carnages 
and the fees to be paid in respect of such badges; 

fi) the granting by registered medical practitioners of the certificates refer¬ 
red to in sub-section (3) of Section 21B and the form of such certifi¬ 
cates; 

(j) the communication of particulars of conductor’s licences from one auth¬ 

ority to other authorities; and 

(k) any other matter which is to be, or may be, prescribed.] 

CHAPTER m 

REGISTRATION OF MOTOR VEHICLES 

22. Necessity of registration.— (1) No person shall drive any motor vehi¬ 
cle and no owner of a motor vehicle shall cause or permit the vehicle to be 
driven in any public place or in any other place for the purpose of carrying 
passengers or goods unless the vehicle is registered in accordance with this 
Chapter and the certificate of registration of the vehicle has not been sus¬ 
pended or cancelled and the vehicle carries a registration mark displayed in 
the prescribed manner. # * 

a [(2) • • » • •] 

[a} Sub-section (2) was omitted by the Motor Vehicles (Amendment) Act, 196# 
(100 of 1956). S. 19 (16-2-1957). 


! SECTION 22 — SYNOPSIS 

1. Prohibition under S. 22 — Nature of. 

2 . Requirement of registration. 

3. Ownership of motor vehicle. 

4. Effect of MB-registratiovv. 

5. Sub-section (2) — Exception — Esemp- 

i lion. 

1. Prohibition under S. 22 — Nature of. 

(1) Driving a motor vehicle or causing or 
permitting it to drive in a “public place” ab¬ 
solutely prohibited by S. 22 unless the vehicle 
is registered. The word “driving” has not been 
defined in the M. V. Act In its simplest 
meaning it refers to a person using the 
driver’s controls for the purpose of directing 
the movement of the vehicle It matters not 
that the vehicle is not moving under its own 
power, or is being driven by the force of 
gravity, or fcven that it is being pushed by 
other well wishen. The essence of driving is 
the use of the driver's controls in order to 
direct the movement, however, the movement 
“ «974) 2 AlIER 257(254, 260) : 

(1974) 2 WLR 529 

_ t 2 * vehicle can be driven or caused or 
permitted to be driven in, “in other p lac e* 


without registration provided it is not used 
for the purpose of carrying passengers or 
goods. A 1975 SC 17(27) : 197S TaxUt 120*. 

(3) The restriction against a driver is ab¬ 
solute and against an owner only to the ex¬ 
tent of causing or permitting a vehicle to be 
driven for the purpose of carrying of passen¬ 
gers or goods, hi other words no person can 
drive a motor vehicle without a registration 
certificate while an owner cannot cause or 
permit a vehicle to be used for carrying pas¬ 
sengers or goods A 1963 All 229(229 230) : 
1963 (1) CriU 563 : 1962 AIILJ 1092. 


2. Requirement of registration. 

(1) A motor vehicle as defined under the 
Act cannot be driven or caused to be driven 
in any public place or any other place for 
any of the purposes indicated, i. e. % for carry¬ 
ing passengers or goodb without the requisite 
registration. Only that vehicle which is de¬ 
signed for use only in a factory or any other 
enclosed premises is excluded from the defUd- 
hon of a motor vehicle under S 2 (16) and 
net require registration, a I Wtt 
Mys 49(56) : (1969) 2 MyslJ 567 (BB). 
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Section 22 — Note 2 (contd.) 

(2) After the amendment of the defintion 
Oi. motor vehicle*' as defined in S. 2 (18) of 
die M. V. Act which was substituted by the 
Motor Vehicles Amendment Act. 1956 (Act 100 
oi 1956) though a motor vehicle may be ad¬ 
apted for use upon the roads i n order that 

taken within the category of the 
definition it had to be further adapted name¬ 
ly that it should be a vehicle of a special type 
adapted for use only in a factory or any other 
enclosed premises. Thus dumpers and rockers 
which were adapted for being used on roads 
tor transporting the goods would require re¬ 
gistration under S. 22. A 1975 SC 17(27, 32) : 
1975 TaxLR 1208. (A 1968 Orissa 1. Reversed.) 

(3) It may be that the vehicle is not con¬ 
venient or advantageous as any other public 
vehicle but that fact by itself is not sufficient 
to claim exemption. A 1970 Mys 49(50. 52) • 
(1969) 2 MysLJ 587 (DB). 

(4) The words, “any other place* in S. 22 
^re intended to cover cases of user of a vehi¬ 
cle even in a private place. A 1970 Mys 49(50. 
52) : (1969) 2 MysLJ 587 (DB). 

(5) It is not the actual user of a vehicle for 
a particular purpose which is determinative 
of the liability for registration. If a dumper 
is suitable for use on a public road it is a 
motor vehicle liable for registration. A 1974 
Pat 151(152) : 1973 BBCJ 783. 

(6) The words “for the purpose of” in Sec¬ 
tion 22 have a wide meaning. It takes in 
within its ambit not only the time when the 
vehicle is laden with goods and is going from 
one place to another for purpose of loading or 
unloading, but also the time when it is taken 
out for the purpose of engaging itself in busi¬ 
ness. The expression would include the 
measures taken for procuring business. The 
thrust of the Section of the provision in S. 22 
is that no motor vehicle can be driven in any 
public place without registration certificate. 
It is therefore immaterial that the vehicle 
which was being driven in a public place 
was not actually engaged in the business for 
which registration is required. 1977 CriLJ 
1226(1229) : 1977 All Cri R 225. 

(7) Section 22 required a motor vehicle to 
be registered in accordance with Chapter III. 
A 1959 Raj 175(176. 177) : 1959 RajLW 231 
(DB). 

(8) The effect of S. 22 read with Ss. 38 and 
41 is that no motor vehicle can be deemed to 
be duly registered in accordance with S. 22 
unless it has a certificate of fitness also grant¬ 
ed under S. 38 if it is a transport vehicle. 
IP77 CriLJ 1226(1229) : 1977 All Cri R 225. 

(9) The absence of a current fitness certifi¬ 
cate results in rendering the vehicle as one 
not registered in accordance with S. 22. 1972 
CriLJ 1615(1617. 1618) : 74 BomLR 800. 

(10) Under S. 22 it is compulsoir for every 
owner of a motor vehicle to get it registered 
with a registering authority. (1970) 1 Cut WR 
470(479). 

(11) A trailer by itself is a motor vehicle 
as defined under S. 2 (18) and is liable to be 
registered separately. Section 40 (2) does not 
nullify this liability. That section on'y 

ses that the registration mark of the driving 


vehicle also should be displayed on the trailer 
in addition to the registration mark of the 
trailer itself ILR (1958) 2 All 631 •• 1980 
WLN (UC) 375(377) (Raj). W 


(12) Besides registration a transport vehicle 
must have a permit before it can be used in 
any public place. But that does not mean 
that a permit is also necessary for registration 
of a transport vehicle because Chap III 
which contains S 22 is independent of’ and 
not controlled by Chap. IV which contains 
S. 42. 1981 CriLJ 1679(1682) : (1981) 1 KantLI 
211. 

; 3. “Ownership of motor vehicle”. 

(1) Ownership — Motor vehicle — Until 
transfer of ownership is entered in certificate 
of registration person in whose favour such 
certificate stands is presumed to be owner A 
1976 Raj 75(77) : 19?5 RajLW 366. 

(2) Legal owner of the vehicle at the time 
of accident — Sale of the motor vehicle — 
Transfer of vehicle from one person to an¬ 
other is complete upon the payment of con¬ 
sideration and delivery- of vehicle — Re¬ 
gistration certificate is a very important docu¬ 
ment to show the ownership of the vehicle 
for certain purposes — It is not a document 
of title. 1980 ACJ 126(129) : 1980 TAC 345 
(DB)(MP) •• A 1980 Orissa 102(105) : 49 Cut 
LT 285. (1971 ACJ 49 (Orissa). Not followed 
in view of A 1973 Orissa 166.) 

(3) The person in whose name the vehicle 
stands registered with the Registering Auth¬ 
ority under the Act. is prima fade the owner 
of a motor vehicle and is entitled to its cus¬ 
tody unless any other person establishes his 
superior title or claim over it. 1979 All (Cri) 
R 311(313, 314). 

4. Effect of ooo-registratiOB. 

(1) A contravention of S. 22 is punishable 
under S. 123. In such a case S. 60 does not 
confer jurisdiction on the transport authority 
to suspend the permit. A 1950 All 489(492) : 
1959 A11LJ 190. 

(2) An owner of a motor car who carries 
his luggage or other goods for his use with¬ 
out obtaining certificate of fitness cannot, 
however be prosecuted for infringing S. 38 
read with S. 22 and S. 123 (1) of the Act A 
1959 Mys 221(222) : 1969 CriLJ 1095. 

(2A) It cannot be said as a matter of law 
that unless the buses are registered in the 
name of the income-tax assessee under M. V. 
Act the assessee cannot be regarded as the 
owner of the buses 1984 TaxLR 70(73, 74) : 
143 ITR 39 (Cal). (A 1965 SC 1062, Rel. on.) 

(3) If the transferee does not get the trans¬ 
fer of vehicle recorded on the registration 
certificate within 30 days of the transfer as 
provided in S. 31 but drives the vehicle or 
causes it to be driven, he will be liable to pro¬ 
secution and punishment under S. 112 upon 
a complaint made to a Magistrate. He is, how¬ 
ever, entitled to get his name recorded even 
after the expiry of 30 days. A 1959 Raj 175 
(177) : 1959 RajLW 231 (DB). 

fSee also (1968) 70 PunLR 323 : 1968 Cur 
LJ 136(141).! 
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23. Registration, where to be made.— • *1 Subject to the provi¬ 

sions of b [section 24A.] section 25 and section 39 # every owner of a motor 
vehicle shall cause the vehicle to be registered by a registering authority in 
the c [State] in which he has the residence or place of business where the 
vehicle is normally kept. 

♦ • • • •] 

[a] The brackets and figure "(l)” were omitted by the Motor Vehicles (Amend¬ 
ment) Act, 1942 (20 Of 1942). S. 7 (3-7-1942). 
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Inserted, ibid. 1956 (100 of 1956). S. 20 (16-2-1957). 

Substituted for the word "Province” by ALO., 1950. 

Sub-sections (2) and (3) were omitted by the Motor Vehicles (Amendment) Act, 
1942 (20 of 1942), S. 7 (3-4-1942). 


OBJECTS AND REASONS 


Sub-section (1), Proviso,— "Experience has 
shown that complications arise when owners 
register vehicles in the name of several in¬ 
dividuals who may be bound together by a 
loose unrecorded ‘partnership’. This clause 
fof the Bill by which the Proviso is added! 
amends Section 24 of the Act so as to pre¬ 
vent this practice.”—S.O R. 

Clause 9 — Sub-clause (a).— According to 
aeation 24 of the Act. the registering auth¬ 
ority has to assign to ^ motor vehicle a re¬ 
gistration mark consisting of one of the 
groups of letters allotted to the State by the 
Sixth Schedule to the Act followed by a 
number consisting of not more than four 
figures. To avoid the need for frequent am- 
«idment of the Act and to provide for addi- 
tt«a! groups of letters to States and Union 
territories, this clause seeks to amend sub¬ 
section (3) of section 24 so as to empower 
wie Central Government to specify by notifi¬ 


cation in the Official Gazette the groups of 
letters to be assigned to the States and the 
Union territories and consequently omit the 
Sixth Schedule from the Act. 

Sub-clause (bh— Under section 22 of the 
Act, a certificate issued by a registering au¬ 
thority to the effect that a motor vehicle has 
been duly registered in accordance with the 
provisions of Chapter III is permanent. This 
olause seeks to amend section 24 suitably to 
provide that the validity of a certificate of 
registration in respect of a motor vehicle, 
other than a transport vehicle, will be fifteen 
years and empower the State Governments 
to make rules to provide for the period 
within which an application may be made 
for renewing a certificate of registration, the 
fee payable in respect of such application 
and the period for which such registration 
may be renewed.—S. O. R.. Gaz. of India* 
17-8-78, Pt n. S. 2, Ext., p. 1121. 


. Registration how to be made.— ( 1 ) An application by or on behalf 
attne owner of a motor vehicle for registration shall be in Form E as set 
»rtn in the First Schedule, shall contain the information required by that 
awn, and shall be accompanied by the prescribed fee: 

‘ TPr °l ded th ? t where a motor vehicle » owned by more persons 

wan one, the application shall be made by one of them on behalf of all ihe 
owners and such applicant shall be deemed to be the owner of the motor 
vehicle for the purposes of this Act.] 


isotion 22 — Note 4 (eontd.) 

(4> A vehicle if driven without registratioa 
•n a particular day constitutes only one of¬ 
fence although it Is seen at several places on 
the same day. A 1942 Lah 125(126) : 43 CriLf 
*T3 (DB). 

(5) The contractual transfer of ownership 
has to precede the application for transfer of 
registration under the section and mere 
*° report the transfer does not inter¬ 
act the passing of the ownership of the vehi¬ 
cle to the transferee though it may give rise 
to penalties under the law. 1982 ACJ 247(249 
280) (Goa). 

(0) J, r . uck owner allowing a person to drive 
m public place without a driving licence — 
Jf 5 f0 L th , e veWcle not P ai<1 — Contravention 
J 2 «> and 42 (1) of the Act - Seizure 
and detention of vehicle in exercise of powers 


a A* 1* the cttatioas 

[Vol. 25] 4 A.' M. 60 


L £y police officer — Proper. 
(DB) 80 B ° mLR 337 : 1978 MahL J 252(258) 

5. Subjection ( 2 ) — Exception — Exemption, 

U) ft was held in a case prior to deletion of 
sub-sechon ( 2 ) that if a vehicle was driven 
along the road for the purpose of being re- 
ffistered as contemplated in sub-section ( 2 ) no 
offence would have been committed under 
*e Motor Vehicles Act but a tax could 
nevertheless be attracted under the Provincial 
Itk« lon for user of the vehicle on a 

SSlt SSmot, 1956 T ""'~ c ° 85(85 ' : 1953 

SECTION 24 — SYNOPSIS 
t. “Owner”. 

8. Prescribed fee. 

3. “.Shall issue a certificate of registration". 


stands for AIR 
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, '’^l ?terinR authority shall issue to the owner of a motor vehicle 
vv‘, 'c K a certificate of registration in Form G as set forth in the 

such certffiwte. " en,er in 3 rec ° rd t0 ** kept by rt Pouters of 


(3) The registering authority shall assign to the vehicle, for display 
thereon in the prescribed manner, a distinguished mark (in this Act referred 
to as he registration mark) consisting of »fone of the groups of such of 
hose letters as are allotted to the State by the Central Government from 
tune to time by notification in the Official Gazette,] followed by a number 
containing not more than four figures. 

(Provided that ‘‘(the figures aforesaid shall be shown in- Arabic numerals 
and the letters and figures aforesaid shall be shown]— 

(a) ui the case of transport vehicles, in black on a white ground: 

(b) in the case of motor vehicles temporarily registered in red on a yellow 
ground; 

(c) in the case of motor vehicles in the possession of dealers, in white on 
a red ground: 

W) in other cases, in white on a black ground.] 

*f(4) A certificate of registration issued under sub-section (2), whether 
before or after the commencement of the Motor Vehicles (Amendment) Act, 
H)7R. in respect of a motor vehicle, other than a transport vehicle, shall, sub¬ 
ject to the provisions contained in this Act, be valid only for a period of 
fifteen years from the date of issue of such certificate and shall be renew¬ 
able. 


Section 24 (contd.) ' 

1. “Owner”. I 

(1) Only the owner of a vehicle can apply 
for registration thereof. Thus guardian of a 
minor in possession of the vehicle or a person 
in possession of a vehicle under a hire-pur¬ 
chase agreement are both owners within the 
definition of that term in Section 2 (19) of 
the Act and can apply for registration. 1978 
CriU 1546(1548) : ILR (1978) 2 Kant 1384 ** 
A 1970 Rai 216<218, 219). 

(2) A question often arises as to the ef¬ 
fect of transfer of ownership and the omis¬ 
sion or delay in recording of the transfer and 
the name of the transferee in the Certificate 
of Registration of the motor vehicle concern¬ 
ed. Until a transfer of ownership is recorded 
in the Certificate of Registration one has to 
take it that the person in whose favour suen 
a Certificate of Registration is issued orlff- 
nally by the Motor Transport Authorities is 
the owner and therefore would be entitled to 
remain in possession of the vehicle. A 1967 
Guj 80(81) : 1967 CriL.T 483 *• A «»0 Orwsa 
102(105) • (19B0) 49 CutLT 285. (1971 ACJ « 
(Orissa). Vot f<6lowed in view of A 
Orissa 196.) 

(3) Where a motor car was attached from 
the custodv of accused No. 1 and an applica¬ 
tion was made for the return of thei cat* dur- 
ing the pendency of the trial the HighOourt 
observed that ordinarily when any property 
such as a motor vehicle is attached or sent* 
by the Police one has to consider theeffect 
of the provisions of the Motor vehicles Aci 
for finding out the true claimant before pac¬ 
ing orders referring to such PrO|»rty_ V7hea 
summons was issued against accused No. 1 of 
a case under Section 406. Penal Code, on the 
footing that there is a prima facie case ol 
the complainant having invested money rot 


the purchase of the motor car and that tht 
motor car has been registered with the Re¬ 
gional Transport Authority in the name of 
the complainant. Possession by itself at the 
time of attachment would not be a true crite¬ 
rion for the return of the motor oar to the 
person from whom it had been seiaed or at¬ 
tached. The person in whose name the motor 
vehicle stands with the registering authority 
would be entitled to remain in custody there¬ 
of and not any other person. A 1067 Guj *0 
( 81 ) : 1367 CriLJ 4S3. 

(4) In fixing liability for damages under 
the pit)visions of the M. V. Act held that it is 
only the ostensible owner whose name is en¬ 
tered as such in fhe Registration Book who 
is to be considered as owner of the motor 
vehicle irrespective of the fact that tht 
ownership may be with somebody else. (1970) 
1 CutWR *470(479). 

(5) A Certificate of Registration is the pri¬ 
mary, if not conclusive, evidence that the 
holder thereof is the owner of the motor vehi¬ 
cle specified therein. 1974 CriLJ 1156(1158) * 
76 PunLR 16. 

(6) A reading of Sections 22. 22 , 34. 28 and 
31 of the M. V. Act show that the Registra¬ 
tion Certificate is an essential necessity be¬ 
fore any mote vehicle can be made uie of 
and that .any person in whose favour the Cer¬ 
tificate of Registration is issued obviously 
would be the owner thereof. 1974 CriLJ 1181 
(1160) : 1974 CurLJ 941 •* 1979 All (Cri) R 
311(313. 314). 

* ft. Prescribed foe. 

( 1 ) The application for registration mujt kt 
accompanied by the pi*scribed fee. the atfit* 

Government j s empowered to prescribe sue* 
fee bv rule marie under S. 41 As the person 
desiring to get their vehicles refftsteree 
bound to be denied the opportunity '• sn 
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(5! An application by or on behalf of the owner of a motor vehicle, other 
than a transport vehicle, for the renewal of a certificate of regis! ration shall 
be made within such period as may be prescribed, in Form F as set forth in 
the First Schedule, shall contain the information required by that Form and 
shall be accompanied by the prescribed fee. 

(6) Where in the case of a certificate of registration issued under this Act 
before the commencement of the Motor Vehicles (Amendment! Act. 107R, in 
respect of a motor vehicle, other than a transport vehicle, the period of 
fifteen years referred to in sub-section (41 has expired at such commencement, 
the holder of such certificate shall apply for the renewal of the said certifi¬ 
cate in Form F as set forth in the First Schedule to the registering authority 
Within six months from such commencement or within such extended period 
not exceeding six months as the authority may. on sufficient cause being 
shown, allow, and such application shall contain the information required by 
that Form and shall be accompanied by the prescribed fee. 

(7) The registering authority may, on receipt of an application under 
sub-section (5) or sub-section (6), renew the certificate of registration for the 
prescribed period.] 

[a] Added by the Motor Vehicles (Amendment* Act, 1956 (100 of 1956) 
(16-2-195?k 

[b] Substituted for (he words "one of the groups of letters allotted to the Sta'e by 

the Sixth Schedule" by the Motor Vehicles (Amendment) Act, 1978 (47 of 

1978), S, 9 (a) (i» (22-9-1979). 

[c] Inserted ibid, S. 9 (a) (ii). 

[d] Substituted for the words "the letters and figures aforesaid shall be shown” 
by the Motor Vehicles (Amendment! Act. 1962 (47 of 1982). S. 6 (1-10-1082'. 

[e] Inserted by the Motor Vehicles (Amendment) Act. 1978 (47 of 1978). S. 9 (b) 
06-1-1979). 

“[24A. Special provision for registration of motor vehicle of diplomatic 
officer, etc.— (1) Where an application for registration of a motor vehicle is 
made under sub-section (1) of section 24 by or on behalf of any diplomatic 
Officer or consular officer, then, notwithstanding anything contained m sub¬ 
section (2) or sub-section (3) of that section, the registering authority shall 
register the vehicle in such manner and in accordance with such procedure 
is may be provided by rules made in this behalf by the Central Government 
mder sub-section (3) and shall assign to the vehicle for display thereon a 
special registration mark ; n accordance with the provisions contained in those 


Section 24 — Note 2 (contdj 
their vehicles registered in the event the fee 
that must be remitted is not prescribed, the 
Slate Government is bound to prescribe the 
fee that must be remitted along with the ap¬ 
plication for registration. The application for 
renewal of registration must also be accom¬ 
panied by the fee so prescribed. A 1933 Bora 
460(4*1) r 36 BomLR 1*27 <FB) *« (1956) 21 
CutLT 50(52, S3) (DB). 

(2) The fees are primarily meant to cover 
expenses of examination or inspection of 
motor vehicles. The question of refund of 
such fees will arise only if ihf inspection bag 
not been carried out. (1955) 21 CutLT 50(53, 
54) (DB). 

(3) Fresh fee for re-inspection of motor 
vehicles is payable only where the application 
for registration is finally rejected. If the ap¬ 
plication is not finally disposed of and the 
vehicle is produced for re-inspection the de¬ 
mand' for fresh fee for re-inspection would be 
illegal. (1955) 21 CutLT 50(54. 55, 56) (DB). 

» wttffeate o# registration- 

(1) A certificate of registration is required 


to record unladen weight, maximum laden 
weight etc. In view of the provisions of Sec¬ 
tions 23, 32 and 36 as they stood prior to the 
amendment by Act 100 of 1969 the registered 
laden weight of a vehicle could not be in- 
creased without the consent of the owner. But 
after the amendment made in 1969 no dis¬ 
cretion is left to the registering authority in 
making an entry in the certificate of registra¬ 
tion regarding the laden weight different from 
that specified in a notification that may be 
issued under sub-section (1) of Section 36 of 
the M V. Act The consent of the owner 
therefore is not required to be obtained be- 
rore making the appropriate entry regarding 
the laden weight. A 1975 Pat 227(231). 

(2) Petition for mandamus to restrict is. 

i?!£ ess ce . rtlfi « ltes to only those 
vehicles which are found fit in accordance 

wffi-ti ” legation that inspection of 
vehicles was not done on account of paucity 

~ Held. it was pure matter 5 
admin.stration and not a case for interference 
under Art. 226. A 1983 Kant 270(171) 


i 

- i 
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rule* and shall issue a certificate that the vehicle has been registered under 
tni.*, section; and any vehicle so registered shall not, so long as it remains 
trw* property of any diplomatic officer or consular officer, require to be regis¬ 
tered otherwise under this Act. 


(2) If any vehicle registered under this section ceases to be the property 
ot any diplomatic officer or consular officer, the certificate of registration 
issued under this section shall also cease to be effective, and the provisions of 
section 23 shall thereupon apply. 

Mi The Central Government may make rules te for the registration of 
motor vehicles belonging to diplomatic officers and consular officers regarding 
1 he procedure to be followed by the registering authority for registering such 
vehicles, the form in which certificates of registration of such vehicles are to 
be issued the manner in which certificates of registration are to be sen; to 
the owners of the vehicles and the special registration marks to be assigned 
to such vehicles. 

(4) For the purpose of this section, 'diplomatic officer* or 'consular offi¬ 
cer’ means any person who is recognised as such by the Central Government 
an JJf any question arises as to whether a person is or is not such an offi¬ 
cer ?he decision of the Central Government thereon shall be final.] 

[a| Inserted by the Motor Vehicles (Amendment) Act, 1956 (100 of 1956), S. 22 

(1-6 1960). 

|b] For Motor Vehicles (Diplomatic and Consular Officers Vehicles) Registration 
Rules. 1960 (1-6-1960) See S. O. 1047. dated 26-4-1960 published in Gaz. ol 
India, 1960. Pt. II-Section 3 (ii). pace 1358. 


OBJECTS AND REASONS 


"The present practice in regard to regis¬ 
tration of motor vehicles belonging to deplo- 
mntic staff \s not wholly satisfactory. In 
order to avoid inconvenience to such staff it 
is proposed to lay * down a special procedure 
for the registration of motor vehicles belong¬ 
ing to them. Ih.is is in conformity with the 


practice obtaining vh some other •mnv 
tries.” This section “is intended to pro¬ 
vide for a special series of registration 
numbers for such vehi^es and also to exer¬ 
cise control over the»r transfer to non-dip- 
lomatic personnel.”—S. O. R. 


STATE AMENDMENT 

Section 24B. 

Jammu and Kashmir: 

In its application to the State of Jammu and Kashmir, after Section 24A, in¬ 
sert the following section: 

"24R Every motor vehicle shall in cace of a sale by a dealer or manufacturer, 
be registered in the name of the person who is recorded as the purchaser in th# 
sale certificates issued by the deader or manufacturer, as the cose may be.’*—J. and 
K. Act 36 of 1968, S. 6 (28-11-1968). 

25. Temporary registration.— (1) Notwithstanding anything contained in 
section 23, the owner of a motor vehicle may apply to any registering aut 
oritv a for other prescribed authority] to have the vehicle temporarily regis¬ 
tered in the prescribed manner and for the issue in the prescribed manner 
of a temporary [certificate of registration and a temporary] registration marie 

(2) A rcg : stration made under this section shall be valid only for a pen 
not ex'reding one month and shall not be renewable: 

b TProvided that where a motor vehicle so registered is a chassis to whic 
a body has not been attached and the same is detained m ^° rk< J? P • I 
yond the said period of one month for being fitted with.a body, ithe P 
mav, on payment of such fees, if any, as may be ^sc^ed.he J xte o n . ded „ ** 
su-'h further period or periods so, however, that the total P er <* 1 
temporary registration may not exceed, in any case, three > men h 1 

[a] Inserted by the Motor Vehicles (Amendment' Act. 19o6 MOO of 1956), S. 2» 

[b] Proviso ^Jdded by the Motor Vehicles (Amendment) A«t, I960 m of 1969), 
tion 10 #2-3-1970). 
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OBJECTS AND REASONS 


Clause “It has been observed that 

chassis, registered temporarily and handed 
over to body-builders, are often not return¬ 
ed by the body-builders within a period of 
one month. The proposed amendment permits 
the registering authority to raise the maxi¬ 
mum period of validity of temporary regis¬ 
tration from one month to three months in 


respect of such chassis."—S. ©. R. (Act 54 of 
1969). 

•The Committee feel that the total period 
of temporary registration of a chassis to 
which a body has not been attached should 
not exceed 3 months. Necessary changes 
clarifying the position have been made in the 
clause.”—J.C.R. (Act 56 of 1969.) 


26. Production of vehicle at the time of registration.— a ((D] The regis¬ 
tering b [authority shall] c [before proceeding to register a motor vehicle or 
renew the certificate of registration in respect of a motor vehicle, other than 
a transport vehicle, require the person applying for registration of the vehi¬ 
cle or, as the case may be, for renewing the certificate of registration 1 to 
produce the vehicle either before itself or such authority as the State Gov¬ 
ernment may by order appoint in order that the registering authority may 
satisfy itself that the particulars contained in the application are true and 
that the vehicle complies with the requirements of Chapter V and of the 
rules made thereunder. 

d [(2) Nothing in sub-section (1) shall apply to any motor vehicle owned 
by or on behalf of the Government.) 

[a] Section 26 was renumbered as sub-section (1) of that section by the Motor 

Vehicle- (Amendment) Act. 1956 (100 of 1956). S. 2*1 (16-2-1957). 

[b) Substituted for the words “authority may before ', ibid (16-2-1957). 

[c) Substituted for the words “before the vehicle" by the Motor Vehicles (Amend¬ 

ment) Act, 1978 (47 of 1978), S. 10 (16-M979). • 

[d] Inserted by the Motor Vehicles (Amendment) Act, 1956 (100 of 1956), S.‘ 24 

(16-2-1957). 

OBJECTS AND REASONS 


Amendments made In 1950.— “At present. 
It is discretionary with the registering auth¬ 
ority to require the physical production of 
motor vehicles for inspection, before it ?>ro- 
ceeds to register it. It has been noticed 
that undue advantage is being taken of this 
provision and dealers in motor vehicles situ¬ 
ated in other States are evading payment 


of sales tax on motor vehicles purchased, in 
a particular State. It is, therefore, proposed 
to make physical production of motor vehi¬ 
cles compulsory before registration. ProvislWJ 
has. however, been made Fin sub-section (2)1 
for the exemption of motor vehicles owned 
by or on behalf of Government from the te- 
quirement relating to compulsory physical 
production.*'—S. O. R. 


•f27. Refusal of registration or renewal of the certificate of registration.— 
The registering authority may, by order, refuse to register any motor vehicle, 
or renew the certificate of registration in respect of a motor vehicle (other 
than a transport vehicle), if in either case the vehicle is mechanically defec¬ 
tive or fails to comply with the requirements of Chapter V or of the rules 
made thereunder, or if the applicant fails to furnish particulars of-any previ¬ 
ous registration of the vehicle or furnishes inaccurate particulars in the ap¬ 
plication for registration of the vehicle or, as the case may be, for renewal 
of the certificate of registration thereof and the registering authority shall 
furnish the applicant whose vehicle is refused registration, or whose applica¬ 
tion for renewal of the certificate of registration is refused, a copy of such 
order, together with the reasons for such refusal.] 

[a] Substituted by the Motor Vehicles (Amendment) Act, 1974 (47 of 1979), S. II 
(16-1-1979). 


> Section 27 . 

(1) An order passed under S 27 refusing 
registration is appealable under S. 35 of the 
Act. There has been difference • of opinion 
among the K<gh Courts whether an order re¬ 
fusing to record transfer of ownership can be 
deemed to be an order under S. 27 and there¬ 


fore appealable It has been held by the High 
Court of Rajasthan that such an order is ap¬ 
pealable. In repelling the contention that no 
appeal would lie under S. 35 because S. 31 
under which the registering authority refus¬ 
ed to record the transfer is not mentioned in 
S. 35, the Court observed that the Legislature 
could not have intended that an appeal should 
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Clause;, It and 11— Clause 10 seeks to 
amend sub-section m of section 26 and 
clause 11 to substitute section 27 of the Act 
and are consequential to the new proposal 
for renewing a certificate of registration in 
f'espect of a motor vehicle, other than a 


transport vehicle. A person applying for re- 
h*™"® the certificate of registration 
Th» to - I ? roduCe the vehicle for inspection. 

reeistenng authority may refuse rene- 
wal of the certificate of registration under 

c *Tp umsta nces.—S. O R.. Gaz of India, 
17-8-78. Pt. IT. S 2 Ext., p. 1121. 


of sect on a mT u , ° re * ,stratlon — Subject to the provisions 

° nv afStoVl V registered in accordance with this Chapter in 

and , .1*1 f J sha11 " 0t require to be registered c felsewhere in India] 

3 «*f t ? ica £ e of registration issued or in force under this Act in respect of 
such vehicle shall be effective throughout “{India], 

«{*•••*•« 
f f‘ * * r • , 

fa] Substituted for the word "Province" by A.L.O., 1950 

fb] The words "deemed to be registered under this Act" were omitted hr the 
Motor Vehicles (Amendment) Act, 1942 (20 of 1942), S. 8 (3-4-19421. 

fc] Substituted for the words "in any other Province” by A.L.O., 1950. 

fd] Substituted for the words ,l the States" by the Part B States (Laws) Act. 1951 

(3 of 1951). S. 3 and Schedule (1-4-1951). 

fe] Proviso to sub-section (1) was omitted by the Motor Vehicles (Amendment) 
Act. 1942 (20 of 1942). S. 8 (3-4-1942). 

ff] Sub sections (2). (3*. (4) and (5). omitted by Central Laws (Extension to Jammu 

and Kashmir) Act. 1968 (25 of 1968), S. 2 and Sch. (15-6-1968). 


29. Assignment of fresh registration mark on removal to another State.— 

(1) a |When a motor vehicle— 

(a) registered in one State has been kept in another State, *’{•] , 

b f* ***** *] 

• for a period exceeding twelve months], the owner of the vehicle shall apply 
to the registering aulhority, within whose jurisdiction the vehicle then is, for 
the assignment of a new registration mark and shall present the certificate of 
registration to that registering authority. 

^Provided that an application under this sub-section shall be accomi 
panied— 

(i) by a no objection certificate obtained under section 29A, or 

(ii) in a case where no sudi certificate has been obtained, by— 


(a) a receipt obtained under sub-section (2) of section 29; or 

(b) a postal acknowledgment received by the owner of the vehicle if 

he has sent an application in this behalf by registered post acknow¬ 
ledgment due to the registering authority referred to in sec¬ 
tion 29A, j 

together with a declaration that he has not received any communication 
from such authority refusing to grant such certificate or requiring him 
to comply with any direction subject to which such certificate may be 

granted] 


Section 27 (contd.) I . , — 

lie only against the refusal of the initial re¬ 
gistration of a vehicle in the name of the 
first owner and not against subsequent re¬ 
fusal to register it in the name of toe sub¬ 
sequent owner. A 1959 ^*) 175(177) : 1950 

RajLW 231 (DB). 

(2) Inasmuch as there is no reference to 
8 31 in S. 35 which provides for appeals, no 
appeal would lie against an order refusing 
to record a transfer at the instance of a trans¬ 
feree under S. SI of the M, V- Act. A 1974 


AndhPra 292(294) : (1974) 1 AndhWR 340 
(DB). 

Section W I 

(1) The provisions of Ss 22, 23, 24. 2R and 
31 of the Motor Vehicles Act make it clear 
that the registration certificate is an essential 
necessity before any motor vehicle can be 
made use of and any person in whose favour 
the certificate of registration is issued would 
be the owner thereof. 1974 CriLJ 1158(1160)1 
1974 CurLJ 341 •• 1979 All (Cri) R 311(811. 
814). 
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(2) The registering authority, to which application is made under ^ 
aection (1). shall assign the vehicle a registration mark *Has specified in « 
section (3) of section 24) to be carried thenceforth on the vehicle and shall 
enter the mark upon the certificate of registration before returning it to the 
applicant and shall, in communication with the registering authority by whom 
the vehicle was previously registered, arrange for the transfer of the regis - 
tion of the vehicle from the records of that registering authority to its own 


records. 

C [(2A) Where a motor vehicle is held under a hire-purchase agreement or - 
is subject to hypothecation, the registering authority shall, after assigning ine 
vehicle a registration mark under sub-section (2), inform the person whose 
name has been specified in the certificate of registration as the person w™ 
whom the registered owner has entered into the hire-purchase agreemen or, 
as the case may be. the person in whose favour the vehicle is subject to hy¬ 
pothecation (by sending to such person a notice by registered post acknow¬ 
ledgment due at the address of such person entered in the certificate of re¬ 
gistration) the fact of assignment of the said registration mark.] 

(3) A State Government may make rules under section 41 requiring the 
owner of a motor vehicle not registered within the State, which is brought 
into or is for the time being in the State, to furnish to a prescribed authority 
in the State such information with respect to the motor vehicle and its re¬ 
gistration as may be prescribed. 

[a] Substituted for the words "when a motor vehicle registered in one State has 
been kept in another State for a period exceeding twelve months" by the 
Motor Vehicles (Amendment) Act, 1956 (100 of 1956), S. 26 (w.e.f. 16-2- 19OT). 
fb] Word 'or’ in clause (a), and clause (b). omitted by the Motor Vehicles (Amend¬ 
ment) Act, 1908 (25 of 1968). S. 2 and Sch. (15-8-1908). 

[c] Inserted by the Motor Vehicles (Amendment! Act, 1978 (47 of 1978). S. 12 (a) 
(10-1-1979). 



Substituted for "in accordance with the sixth Schedule’’, ibid. S. 12 (b> (17-1- 
1903). 

OBJECTS AND REASONS 


Amendments made la 1950 in Ss. 28 and they conform substantially to the lego! re- 
29.— "Under S. 28 of the Act, a motor vehi- quirements in India.”—S.OJL 
tie registered in the State of Jammu and 

Kashmir, which is transferred permanently Clause 12.— Under sub-section <11 of sec- 
to India, requires fresh registration in ac- tion 29 of the Act an owner of a vehicle 
cordance with the provisions of S. 23. It is has to apply within the period specified 
proposed to liberalise the existing provision therein for assignment of frc'h registration 
in the ease of a vehicle registered in that mark when the vehicle Is removed from one 
State, so as to enable such a vehicle to be State to another. This clause seeks to 

governed by S. 29, that is. although regis- amend this sub-section to require such Per- 

tration will not be required fresh reglstra- son to produce a no objection certificate and 

tion mark will be allotted. Suitable safe- this is consequential to the new section 29A 

guards are being provided so as to ensure pr opos ed to be inserted by clause 13 — Am- 
that certificates of registration issued in ending Act 47 of 1978.—S. O. R., Gaa. tf 
Jammu and Kashmir are recognised only if India, 17-0-7*. PI. n, S. 2. Ext. p. 1121. 

^29A. No objection certificate.— (1) The owner of a motor vehicle when 
applying for the assignment of a new registration mark under sub-section (1) 
of section 29 to the registering authority wftlfin whose jurisdiction the vehi¬ 
cle is, or the transfer of any motor vehicle when reporting the transfer under 
sub-section (1) of section 31 to the registering authority within whose juris¬ 
diction the transfer is to be effected shall make aft application in such form 
and in such manner as may be prescribed to the registering authority by 
which the vehicle was previously registered far the issue of a certificate (here¬ 
after in this section referred to as the no objection certificate), to the effect 
that the registering authority has no objection for entering a new registration 
mark in the certificate of registration or, as the case may be, for entering the 
particulars of the transfer of ownership in the certificate of registration. 

(2) The registering authority shall, on receipt of an application under sufr» 
section 41 ), issue a receipt h» such form as may he prescribe* 
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thority mav^tpr ° f l“ app,i ^ ation under sub-section (1). the registering au- 
the receint therIif k ’ n S SUch > nquiry as it deems fit and within thirty days 
that it P< by order in writing, communicate to the applicant 

«*at it has granted or refused to grant the no objection certificate: 


i^.T r0Vid ?-t that a registering authority shall not refuse to grant the no ob- 
1011 cer 1 cate unless it has recorded in writing the reasons for doing so 
a copy of the same has been communicated to the applicant. 


^ witbin a period of thirty days referred to in sub-section (3), 

. Sistermg authonty does not refuse to grant the no objection certificate 

Ih.v cl " ot K co ™ mun i c ate the refusal to the applicant, the registering auth- 
nty shall be deemed to have granted the no objection certificate. 


( . 5) , Befow ‘ granting or refusing to gTant the no objection certificate, the 
registering authority shall obtain a report in writing from the police that no 
relating to the theft of the motor vehicle concerned has been reported or 
is pending, verify whether all the amounts due to Government including road 
ax in respect of that motor vehicle have been paid and take into account 
sue i o her factors as the Central Government may by rules prescribe]. 

[a] Inserted by the Motor Vehicles (Amendment) Act. 1978 (47 of 1978), Section 13 
CIS-1-1979). 


OBJECTS AND REASONS 


Clause 19.— This clause seeks to inset 
new section 29A in the Act to provide tha 
wore fresh registration number is assign* 

Y£ hicle on transfer from on 
Mate to another or when the ownership o 

the veh 2 c!e changes, a no obiection certifl 
should be obtained by the transfero 


from the original registering authority. Pro¬ 
vision has been made in the new section 
regarding the factors to be taken into ac¬ 
count in granting the certificate and the 
period within which such certificate is to be 
granted.—S. O. R.. Gaz. of India. 17-8 78, 
Pt. TI. S 2. Ext., p 1128. 


30. Change of residence or place of business.— (1) If the owner of a 
motor vehicle ceases to reside or have his place of business at the address 
recorded in the certificate of registration of the vehicle, he shall, within 
th rty days of any such change of address, intimate his new address to the 
registering authority bv which the certificate of registration was issued, or, if 
th*- new address is within the jurisdiction of another registering authority, 
to that other registering authority, and shall at the same time forward the 
certificate of registration to the registering authority in order that the new 
address may be entered therein. 


a f(lA) If the owner of a motor vehicle fails to intimate his new address 
to the concerned registering authority within the period specified in sub-sec¬ 
tion fl), the registering authority may, having regard to the circumstances of 
tlv* case, require the owner to pay, in lieu of any action that may be taken 
8 /fmnst him under section 112, such amount not exceeding one hundred 
rupees as may be prescribed under sub-section (1C): 

Provided that action under section 112 shall be initiated against the 
owner where he fails to pay the said amount. 

(IB) Where a person has paid the amount under sub-section (1A), no 
action shall be taken against him under section 112. 


(1C) For the purposes of sub-section (1A). a State Government may pre¬ 
scribe different amounts having regard to the period of delay in intimating 
the change in the place of residence, or place of business, or both, as record¬ 
ed in the certificate of registration.! 


(?) A registering authority other than the original registering authority 
making any such entry shall communicate the altered address to the original 
registering authority. 

(3) Nothing in sub-section (1) shall apply where the change of the address 
recorded in the certificate of registralion is due to a temporary absence not 
intended to exceed six months in duration or where the motor vehicle is 
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neither used nor removed from the address recorded in the certificate of re¬ 
gistration. 

[a] Inserted by the Motor Vehicles (Amendment) Act. 1978 (47 of 1978). S. 14 (16- 
1-1979). 

OBJECTS AND REASONS 


dust 14.— Under section 38 of the Act. 
read with section 112 thereof, proceedings 
may be initiated against an owner of a 
motor vehicle if he fails to intimate the re¬ 
gistering authority within the period specifi¬ 
ed therein about the change of residence, or 
place of business, or both, as recorded in 
the certificate of registration. This clause 
seeks to amend section 30 to provide for 


composition of the offence by recovery of a 
sum not exceeding one hundred rupees by 
the registering authority. A State Govern¬ 
ment will be empowered to make rules for 
specifying different amounts, linked with the 
period of delay In sending the intimation, 
for composition of the offence —S. O. R.. Gaz. 
of India. 17-8-1978. Pt II. S. 2. Ext., p. 1122. 


31. Transfer of ownership.— a [(l) Where the ownership of any motor 
vehicle registered under this Chapter is transferred,— 

b f(a) the transferor shall— 


(i) within fourteen days of the transfer, report the fact of transfer to 

the registering authority within whose jurisdiction the transfer is 
to be effected and shall simultaneously send a copy of the sa : d re¬ 
port to the transferee; 

(ii) within forty-five days of the transfer, forward to the registering 
authority referred to in sub-clause (i)— 

(A) a no objection certificate obtained under section 29A: or 

(B) in a case where no such certificate has been obtained.— 

(I) a receipt obtained under sub-section (21 of section 29A: or 

(II) a postal acknowledgment received by the transferor if he 
has sent an application in this behalf by registered post 
acknowledgment due to the registering authority referred 
to in section 29A, 

together with a declaration that he has not received any communication from 
such authority refusing to grant such certificate or requiring h 5 m to comply 
with any direction subject to which such certificate may be granted.] 

C {(1A) If the transferor or the transferee fails to report to the registering 
authority the fact of transfer within the period specified in clause (a) or 
clause (b) of sub-sect<'on (1), the registering authority may, having regard to 
the circumstances of the case, require the transferor or, as the ease may be, 
the transferee, to pay, in lieu of any action that may be taken against the 
transferor or the transferee under section 112. such amount not exceeding 
one hundred rupees as may be prescribed under sub-section (1C): 

Provided that action under section 112. shall be initiated against the trans¬ 
feror or the transferee, where the transferor or, as the case may be, the 
transferee fails to pay the said amount. 

(IB) Where a person has pa<d the amount under sub-section (1A), no 
action shall be taken against him under section 112. 


SECTION 31 — SYNOPSIS 

1. “Effect of amendment by Act 1M «f 
I 1956." 

2. “Custody of vehicle." 

*, “Consequences of breach of S. 31 by tnuu- 
feror or transferee.” 

4. “Duty of registering authority." 

5. “Right of appeal”. 

1. “Effect of the amendment by Aet 
I ■ • 100 of 1956". 

(1) Under Section 31 as it stood prior to this 
amendment in 1956 only the transferee was 


required to report the transfer of ownership 
and was expected to forward a certificate of 
registration to the registering authority with¬ 
in 30 days of the transfer. There was no 
statutory obligation on the transferor as is 
now provided in sub-clause (a) of sub-sec. ( 1 ) 
of Section 31 to notify the transfer to the re¬ 
gistering authority, within whose jurisdiction 
the transfer is effected. As there was no ob¬ 
ligation to report about the transfer the trans¬ 
feror could not be held to commit a breach 
of any provision of the M. V. Act even if the 


transferee failed to apply under S. 31 fo 


A” in the citations stands for AIR 
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Ib ' W “ hin ' hir,y days ” f «* report the 

i the registering authority within whose jurisdiction he re! 

sides, and shall forward the certificate of registration to that reL!T 

^fveH T ,y J° 8et f her W ‘ th 1he P rescribed ^e and a copy of the feoort 
received by hjm from the transferor in order that particulars of 'ihe 

transfer of ownership may be entered in the certificate of registration^ 
A regist ® ling authority other than the original registering authoritv 
original ow " ershi ” «• «« 

,a ’ s “,£ Z2T? ttSVz *,— 

|b| ]”»“ f 06-J-19?9) by the MO,OT Ve “ CleS IAmend '”' i "‘> im» (« 01 

(cj Inserted, ibid. 

OBJECTS AND REASONS 


Clause 15.— Sub-clause la).— This sub- 
clan c seeks to substitute clause (a) of sub¬ 
section (1) of section 31 of the Act for re¬ 
quiring the transferor of a motor vehicle to 
obtain a no objection certificate and is con- 
sequential to the proposed new section 29A 
to bo inserted by clause 13 

Sub-clause (b).— Under section 31 of the 
Act. read with section 112 thereof, proceed¬ 
ings may be initiated against the transferor 
or transferee failing to intimate the regis- 
termg authority within the period specified 

Section 31 — Note 1 (contd.) 

getting the registration certificate corrected by 
having the transfer recorded. A 1356 HimPra 
28(32). 

(2) Failure on the part of the transferor 
does not make him liable for non-payment of 
tax on account of his name being continued 
in the certificate of registration as owner. 
1957 MadlJ (Cri) 406(407) : 1957 MadWN 
429. 

2. “Custody of vehicle”. 

(1) If there is a dispute about the transfer 
of ownership of the motor vehicle the ques¬ 
tion often arises as to who has the right of 
the custody of the vehicle. Inasmuch as a re¬ 
gistration certificate is an essential neces¬ 
sity before any motor vehicle can be used a 
person in whose favour certificate of registra¬ 
tion is issued would be the owner of the 
vehicle Even if the transfer of ownership in 
respect of such a motor vehicle until the 
transfer contemplated by Section 31 is follow¬ 
ed and transfer of ownership is duly record¬ 
ed in the certificate of registration it has to 
be taken that the person in whose favour the 
certificate of registration stands issued by the 
transport authoritv is the owner and therefore 
entitled to remain in possession. In cases of 
this type possession by itself would not be a 
h ue criterion even though it has been seized 
fmm a person or attached by the Police in re¬ 
lation to a case against him. The person on 
whose name the motor vehicle stands with the 
registering authority would be entitled to re- 


therein about the change of ownership of a 
motor vehicle. This sub-clause seeks to 
amend section 31 to provide for composition 
01 *v e offence by recovery of a sum not ex¬ 
ceeding one hundred rupees by the register* 
mg authority. A State Government will be 
empowered to make rules for specifying dif¬ 
ferent amounts, linked with the period of 
delay in sending the intimation, for com¬ 
position of the offence.—S. O. R . Gaz. of 
India. 17-8-78. Pt. II. S 2. Ext., p. 1122. 

main in custody and no other person. A 1967 
Guj 80<81) : 1967 CriLJ 483 : 7 GujLR 866. 

(2) Ordinarily when any property such as a 
motor vehicle is attached or seized by the 
Police one has to consider the effect of the 
provisions of the M. V. Act for finding out 
the true claimant. From the provisions relat¬ 
ing to the registration of motor vehicles it is 
clear that the registration certificate is an 
essential necessity before any such motor 
vehicle can be made use of and that any per¬ 
son in whose favour this certificate of regis¬ 
tration is issued obviously would be the owner 
thereof. Until transfer of ownership, if any 
is entered in the certificate of registration one 
has to take it that the person in whose favour 
such a certificate of registration is issued is 
the owner and entitled to remain in posses¬ 
sion of the vehicle. If would ordinarily be 
prudent and in consonance nith the provision 
of the M. V. Act to allow such a motor vehi¬ 
cle to remain in possession of such a person 
in whose name the certificate of Registration 
stands. 1974 CriLJ 210(211) : (197 3) 1 My^J 
420. 

(9) (Question of possession of the motor vehi¬ 
cle alleged to be stolen by the ex-owner was 
under consideration. Referring to the provi¬ 
sions of Section 31 Court observed that the 
transfer of registration followed the transfer 
of ownership. As the transfer of ownership 
does not flow from the transfer of registra¬ 
tion nor does it depend on the transfer regis¬ 
tration and as the transfer of ownership takes 
place from the date of sale and not on the 
date on which the name of the transferee is 
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Section 31 — Note 2 (contd.) 
recorded in the certificate of registration and 
in view of the documents on record to show 
prima facie that both ownership and posses¬ 
sion had passed in favour of the complainant 
the proper order to be made was to give the 
custody of the vehicle to the complainant 
pending conclusion of the criminal case. 197? 
MahlJ 656(660) (DB) ** 1961 TAC 537(542) 
(DB)(Bom). 

(4) Transfer of vehicle — Registration es¬ 
sential — Transfer not registered as vehicle 
pledged with the Bank — However ample 
material to show the transfer — Transfer 
would not loose its effect merely for non-re¬ 
gistration. 1979 All Cri R 311(313, 314). 

(5) If the transferee does not get the trans¬ 
fer recorded on the registration certificate 
bat drives the vehicle or causes it to be 
driven, he will be liable to prosecution and 
punishment under S. 22 (1) read with S. 112 of 
the Act. A 1969 Raj 175(177} : 1959 RajLW 
231 (DB). 

(6) A person alleging to be the transferee, 
who had no registration certificate transferred 
to his name under S. 31, would not be entitled 
to the issue of a duplicate registration certi¬ 
ficate under R. 79 of the Madras Motov Velxi- 
cles Rules. (1960) 1 AndhWR 293(295) : 1960 
AndhLT 722. 

(7) The mere fact that the vehicle in ques¬ 
tion was not in use at the time when the 
ownership changed hands cannot justify not 
getting the transfer of ownership recorded on 
the registration certificate. (1941) 45 CalWN 
111 ( 111 ). 

(0) Where a vehicle was transferred by 
transferring memo of sale and registration 
certificate, the transferee could not claim re¬ 
fund of the sale price and damages on the 
ground that the transferor failed to take steps 
to have transferee's name entered in the re¬ 
gistration certificate A I960 SC 871(872) : 
*980 ACI m. 

(9) It is a matter of common knowledge 
that owners of trucks and heavy vehicles 
handover the registration books and their 
affidavits to the transferees of the vehicle 
which from their point of view effect com¬ 
plete change in the ownership of the vehicle. 
1977 ACJ 414(415) (Punj) 

8. “Consequences of breach of Section SI 
by Transferor or Transferee.” \ 

(1) If the transferee does not get the trans¬ 
fer recorded in the certificate of Registration, 
but drives the vehicle or causes it to be 
driven he will be liable for prosecution and 
punishment under S. 22 (1) read with Sec¬ 
tion 112 of the M. V. Act. A 1969 Raj 175(177): 
1969 RajLW 231 (DB). 

(2) If the registered owner of a vehicle fails 
to get recorded the name of the purchaser in 
the registration certificate that omission does 
not have the effect of retaining the title with 
the vendor, nor is the sale rendered invalid. 
Even if a vendor who has transferred the 
veh icle continues to be shown as the register¬ 
ed owner such a vendor would not be liable 
for damages for accident by the vehicle mere¬ 
ly because his name continued to be shown in 
the certificate of registration. fl§ 72 > j APLJ 


249(232) (DB) ** A 1980 Orissa 102005> : 49 
CutLT 285. (1971 ACJ 49 (Orissa). Not follow¬ 
ed in view of A 1973 Orissa 166.) 

(3) Endorsement of transfer of the vehicle 
in the records of the registering authority is 
not a condition precedent nor does it deal with 
the legality or the validity of the transfer. In 
absence of a stipulation to the contrary an 
Assurance Policy which is a personal con¬ 
tract for indemnity lapses upon the transfer 
of the motor vehicle and the benefit of the 
Policy is not available to the transferee with¬ 
out an express agreement. A 1973 Delhi 115 
<119) : 1972 ACJ 314 (DB) (1967 ACJ US 
(Delhi), Reversed.) 1983 ACJ 369(373) (DB) 
(Bom) •• A 1982 Mad 380(383. 3*4) : (1982) I 
MadLJ 305 (DB) •• A 1981 Mad 174(177. 178>: 
0981) 1 MadLJ 182. (A 1961 Mad 208, Over¬ 
ruled.) 

(4) Even where under the provisions of the 
Bombay Motor Vehicles Taxation Act 63 of 
1958 a registered owner is liable to pay the 
tax when transfer of ownership is not record¬ 
ed such owner would not be criminally liable 
for prosecution if the control and possession 
of the vehicle was not with the vendor, but 
with the transferee. 1973 CriLJ 1866(1868, 
1869) : 14 GujLR 515. 

(5) Omission to notify the change of owner¬ 

ship with the registering authority docs not 
nullify the sale, nor such omission will in¬ 
terdict the passing of property in the vehicle 
to the transferee. Omission will only invite 
penalties prescribed under Section 12 of the 
M. V. Act A 1979 Kant 182 : (1979) 1 KantU 
333 •• 1980 ACJ 126(129) (DB)(MP) •• 1979 

ACJ 455(457) (Orissa) •• A 1973 Raj 237(238)1 
1972 ACT 314 (DB). 

(6) In respect of transfer of a transport 
vehicle the transfer of such a vehicle which 
is covered by a permit will not confer any 
title on the transferee unless permission of the 
Transport Authority granting the permission 
has been sought in advance. Under these cir¬ 
cumstances the Court held that the Art pro¬ 
ceed*; on the basis that it is the ostensible 
owner who is entered as such in the Registra¬ 
tion Book who is to be considered to be the 
owner of the vehicle irrespective of the fart 
that tiie real ownership may be in somebody 
else. On this view it has been held that the 
ostensible owner of a truck will be liable for 
the consequences of the accident A 1973 Ra] 
317(319. 320) : 1973 RajLW 529 (DB). 

(7) The plying of vehicles by a hirer Ob 
foot of a hire purchase agreement is not Il¬ 
legal and no provision of the Motor Vehides 
Act H contravened by the insurance of the 
vehicle by the hirer although ownership con¬ 
tinues to vest in the other party to tile agree¬ 
ment A 1971 AndhPra 63(88) : (1971) 1 Andh 
WR 287. 

(8) Section 31 contemplates a completed 
transfer of ownership of a vehicle before a 
transferor or a transferee is reaulred to re¬ 
port the transfer to the registering authority. 
(1968) 70 PunLR 323 : 1968 CurLJ 138042). 

(9) Till ihe transfer of ownership is enters 
ed In the Certificate of Registration one has 
to lake it that the person in whose favour 
such a Certificate of Registration is issued is 
the owner. 1972 KerLT 1061(110). 
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**[31 A. Special provisions regarding motor vehicle subject to hire-rur- 

?e aS wh?'h e * in h n ^7’ 'll’ Whe u e an application for registration of a motor vehi¬ 
cle v. hich is held under a hire-purchase agreement is made, the register nc 

authority shall make an entry in ihe ceitificate of registration regarding the 

existence of the said agreement. 15 

% 

(2) When the ownership of any motor vehicle registered under this Chap¬ 
ter is transferred and the transferee enters into a hire-purchase agreement 


Section 31 — Note 3 (contd.) 

( 10 ) The text for (^termination of Ihe ques¬ 
tion of ownership of the vehicle is to find 
out the ostensible owner whose name is en¬ 
tered as such in the Registration Book and 
who is to be considered as owner of vehicle 
irrespective of the fact that the ownership 
may be with somebody else (1970) 1 CutWR 
470(479) ** A 1976 Raj 75(77) : 1975 RajLW 
366 ** A 1973 Raj 317(319, 320) : 1973 RajLW 
529 (DB) ** 1970 RajLW 589(593). 

(11) The provisions of the Act regarding re¬ 
gistration and issue of permit have nothing 
to do with the ownership of the vehicle. They 
only provided for regulation of the use of the 
motor vehicle in public places and if the re¬ 
quirements of the Act were not fulfilled penal¬ 
ties were attracted. The transfer in the re¬ 
cords of the registration authority is not a 
condition precedent to the transfer nor does 
it deal with the legality or validity of the 
transfer which must be determined by the 
other provisions of the law. A person though 
registered as owner may or may not be a real 
owner and for the purpose of awarding com¬ 
pensation it is the real owner who should be 
found out by the Court on facts of each case. 
A 1977 Raj 121(128) : 1977 ACJ 150 (DB) 


(12) Mere intimation of transfer by the 
transferor does not absolve him from respon¬ 
sibility of a registered owner of the vehicle. 
Unless the transferor performs his obligation 
in order to proceed with the transfer of re¬ 
gistration and transfer is effected, transferor 
docs not cease to be the owner. 1978 KerLT 
434(436). 


4. “Duty of Registering Authority*. 


(1) Section 31 does not contemplate any en¬ 
quiry regarding the question of validity of 
transfer by the registering authority before 
recording the transfer. If the Registration 
Certificate of the vehicle is produced by the 
person who alleges to be a transferee the au¬ 
thority has no. option but to record the trans¬ 
fer A 1959 Raj 175(177) : 1959 RajLW 231 
(DB). 


(2) Once a transferee reports the fad of 
transfer within 30 days to the registering au¬ 
thority and Certificate of Registration is also 
submitted so that particulars of the owner¬ 
ship may be entered in the Certificate of Re. 
gistration together with prescribed fee an* 
copy of the report is received from the trans¬ 
feror the registering authority has no option 

but to make the necessary entries in the Re¬ 
gistration Certificate A 1976 Ker 1709) . 1975 
KerLT 580. 


(3) A Transport officer cannot refuse to 
make entries regarding transfer in the Regis¬ 
tration certificate for non-payment of tax due 
on vehicle. He is under a statutory duty to 
make entries regarding transfer of ownership 


of the vehicle. A 1978 Kant 106(106) : ( 1978 ) 
1 KantLJ 229. 

(4) The period of 30 days prescribed within 
which the transferee is to make a report is 
not a period of limitation. An application lot 
recording transfer made beyond 30 days is not 
liable to be refused on that ground. A period 
of 30 days is laid down only as a period with¬ 
in which the transferee is required to get the 
transfer of ownership recorded. If the trans¬ 
feree does not get the ownership recorded 
within 30 days he runs the risk of being pro¬ 
secuted under Section 22 (1) read with Sec¬ 
tion 112 if the vehicle is driven or caused to 
be driven by the transferee A 1959 Raj 175 
077) : 1959 RajLW 231 (DB). 

(5) However a transferee is not entitled to 
claim a duplicate Certificate of Registration 
if his name is not recorded in the original 
Certificate. (1960) 1 AndhWR 293(295). 

(6) The duty cast on the transferor and tho 
transferee to report about the transfer and 
get the transfer recorded by change of name 
of the owner is obligatory to be discharged 
even if the vehicle is not in use. (1941) 45 Cal 
WN 111(111). 

(7) It is only a completed transfer that en¬ 
joins the duty to report a transfer. (1968) 1% 
FunLR 323 : 1968 CurLJ 136(142). 

5. “Right of appeal.* ’ 

(1) Under the scheme of the Motor Vehicle® 
Act either there is a temporary registration 
of a motor vehicle nr a permanent registra¬ 
tion under an appropriate certificate of re¬ 
gistration. It has been held by the Rajasthan 
High Court that an order refusing to record 
a transfer is appealable under Section 35 of 
Ihe M. V. Act. A 1959 Raj 175(177) : 1959 Raj 
LW 231 (DB). 

(2) Sometimes a registering authority re¬ 
fuses to record a transfer on the ground 

tax arrears have not Men paid This is net 
warranted by the provisions of Section 31. A 
1976 Ker 17(18) : 1975 KerLT 580. 

(3) It is also not necessary in order to re¬ 
cord a transfer that the vehicle must be i* 
use. (1969) 1 AndhWR 443(444). 

• (4) If there is a refusal to record transfee 
under such circumstances it would appear 
that the aggrieved transferee would be with¬ 
out an easy remedy if it were, to be held 
that such an order is not appealable under 
Section 35 of the M. V. Act. A 1974 AndhPMt 
292(294) : (1974) 1 AndhWR 340 (DB). 

Section 31-A 

fl) The test to decide the question whether 
a particular agreement is merely a contract of 
hiring or whether it is a contract of 
purchase on a system of deferred payments 
of the purchase price is whether there Is any 
binding obligation on the hirer to purchase 
the goods. Another test is to determine whe- 
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with any person, the registering authority shall, on receipt of an application 
from the parties to that agreement, make an entry as to the existence of 
such hire-purchase agreement in the certificate of registration. 

(3) Any entry made under sub-section (1) or sub-section (2), may be can¬ 
celled by the registering authority on proof of the termination of the hire- 
purchase agreement by the parties concerned. 

(4) No entry regarding the transfer of ownership of any motor vehicle 
which is held under a hire-purchase agreement shall be made in the certifi¬ 
cate of registration except with the written consent of the person whose 
name has been specified in the certificate of registration as the person with 
whom the registered owner has entered into a hire-purchase agreement. 

(5) Where the person whose name has been specified in the certificate of 
registration as the person with whom the registered owner has entered into a 
hire-purchase agreement satisfies the registering authority that he has taken 
possession of the vehicle owing to the default of the registered owner under 
the provis ; ons of the agreement and that the registered owner refuses to 
deliver the certificate of registration or has absconded, such authority may, 
after giving the registered owner an opportunity to make such representation 
as he may' wish to make (by sending to him a notice by registered post 
acknowledgment due at his address entered in the certificate of reg'stration) 
and notwithstanding that the certificate of registration is not produced before 
it, cancel the certificate b [and issue a fresh certificate of registration to the 
person with whom the registered owner has entered into the hire-purchase 
agreement: 

Provided that a fresh certificate of registration shall not be issued in 
respect of a motor vehicle, unless the person pays the prescribed fee; 

Provided further that a fresh certificate of registration issued in respect 
of a motor vehicle, other than a transport vehicle, shall be valid only for 
the remaining period for which the certificate cancelled under this sub-sec¬ 
tion would have been in force.] 

C [(5A) The registered owner shall, before applying to the appropriate au¬ 
thority, for the renewal of a permit, make an application to the person with 
whom the registered owner has entered into a hire-purchase agreement (such 
person being hereafter in this section referred to as the financier) for the 


Section 31-A (contdj 

ther there is a right reserved to the hirer to 
return the goods at any time during the sub¬ 
sistence of the contract. If there is such a 
right reserved then there may not be contract 
of sale. A 1961 SC 440(443, 446). 

(2) In one of the forms of transactions goods 
are purchased by the customer who in con¬ 
sideration of executing a hire-purchase agree¬ 
ment remains in possession of the goods sub¬ 
ject to the liability to pay the amount paid 
by the financier on his behalf to the owner 
or dealer, and the financier obtains a hire- 
purchase agreement which gives h'm a licence 
to seize the goods in the event of the failure 
of the customer to abide by the condition of 
the hire-purchase agreement. A 1966 SC *176 
(1185). 

(3) Generally the hypothecation of a motor 
vehicle which itself may be subject of a hire- 
purchase agreement is to a financier or a Bank 

-and a question often arises whether agreement 
of hypothecation with the financier has the 
necessary elements of a hire-purchase agree¬ 
ment. Normally a financier or a bank inter¬ 
posing to provide finance for effective imple¬ 
mentation of a hire purchase agreements does 
not itself become the purchaser . or hirer 


though this is a question of interpretation of 
the terms of the agreement in each case. 
(1973) MysLJ 231. 

(4) In case of a .vehicle which is subject to 
hire-purchase notice under S. 124 of the Cus¬ 
toms Act should be served on the financier 
and not on the hirer who has not paid all the 
instalments, when such vehicle is sought to 
fee confiscated under the Act as the financier 
is the real owner and the hirer is only the 
registered owner of the vehicle. (1980) 2 Kant 
LJ 308(312). 

(5) Vehicle, subject matter of the hire pur¬ 
chase agreement — Person in possession is 

' ’owner’ — He can file application for regis¬ 
tration 1978 CrlLJ 1546(1348) : (1979) 1 Kant 
LJ 04. 

(6) Motor Vehicle seized by the Police from 
custody of the driver, conductor and khalasi 
of the petitioner — Petitioner was admittedly 
the purchaser as well as the registered owner 
of the vehicle — Vehicle must be released to 
the registered owner — It cannot be released 
to the Bank to which the vehicle was 
hypothecated for defaults of certain instal¬ 
ments of loan amount. 1982 Bihar BO 604 
(607, 008). 
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issue of a no objection certificate (hereafter in this section referred to as the 
certincate). K 


Explanation.— In this section, "appropriate authority”, in relation to any 

permit, means the authority which is authorised bv this Act to renew such 
permit. 

(5B| Within seven days of the receipt of an application under sub-sec- 
. . financier may issue, or refuse, for reasons which shall be re- 

corded in writing and communicated to the applicant, to issue, the certificate 
applied for, and where the financier fails to issue the certificate and also fails 
to communicate the reasons for refusal to issue the certificate to the appli¬ 
cant within the said period of seven days, the certificate applied for shall be 
deemed to have been issued by the financier. 

(5C) The registered owner shall, while applying to the appropriate auth¬ 
ority for the renewal of any permit, submit with such application the certi¬ 
ficate, if any, obtained under sub-section (5B) or. where no such certificate 
has been obtained, the communication received from the financier under sub¬ 
section, or, as the case may be, a declaration that he has not received any 
communication from the financier within the period specified in that sub¬ 
section. 

(5D) On receipt of an application for the renewal of any permit under 
this section, the appropriate authority may subject to the other provisions of 
this Act— 

(n in a case where the financier has refused to issue the certificate applied 
for, after giving the applicant an opportunity of being heard, either 
renew, or refuse to renew, the permit: 

(ii) in any other case, renew the permit.] 

(P>) The provisions of sub-sections (1) to ^(501] shall, so far as may be, 
apply to a motor vehicle which is subject to hypothecation as they apply to 
any motor vehicle which is held under a hire-purchase agreement.] 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1969 (56 of 1969), Section 13 
(MO-1970). 

[b| Substituted for words "and issue.aforesaid" and brackets and figure 

"(5)” by the MoUr Vehicles (Amendment) Act, 1976 (47 of 1978), Section 16 
(16-1 1979). 

[c] Inserted, ibid. 

OBJECTS AND REASONS 


“At present there are no substantive pro¬ 
visions in the Act. enabling any endorse¬ 
ment on the certificate of registration of a 
vehicle to indicate that the vehicle is either 
covered by hire-purchase agreement or is 
hypothecated against any loans. The exist¬ 
ing forms E and G in the First Schedule 
relating to registration of a motor vehicle, 
include a provision for indicating the name 
of the hire-purchase financier if a vehicle at 
the time of registration is held under an 
agreement. Detailed provisions have, of 
course, been made by the State Governments 
in the Motor Vehicle Rules regarding hire- 
purchase transactions. However, experience 
has shown that statutocy provisions with re¬ 
gard to this matter are necessary. 

Motor vehicles are acquired not merely on 
hire-purchase basis but also with loans taken 
from banks, etc The vehicles are offered as 
security for such loans. In the absence 
any provision in the Act in regard to such 
hypothecation, it has been pointed out that 
banks, etc. are reluctant to finance the pur¬ 
chase of vehicles. 

This clause provides for the endorsement 
hire-purchase or hypothecation agreements 
on certificates of registration. Cancellation of 


such endorsement and transfer of vehicled 
held under such agreements”-—S.O.R- 
C la use IS.— Section 31A of the Act con¬ 
tains special provisions regarding motor vehi¬ 
cles subject to hire-purchase agreement 
Under sub-section (5) of section 31 A. if the 
person with whom the registered owner ora 
motor vehicle has entered into a hire-pur¬ 
chase agreement satisfies the regist ering, au¬ 
thority that he has taken J»s^on oftho 
vehicle owing to the default of the westered 
jwner under the provisions of the agreement 
and that the registered owner refuses to 
Jeliver the certificate of registration or has 
ibsconded. the registering authority may, 
ifter giving the registered owner an oppor¬ 
tunity to make representation in the matter, 
ancei the certificate and issue a duplicate 
thereof to the person whose name has been 
jpecified in the certificate of registration as 
be person with whom the registered owner 
las entered into a hire-purchase agreement 
[■his sub-section is proposed to be amended 
to make the intention clear. Provision is also 
nade for applying for the issue of a iresll 
: e rtificate within the period specified there- 
n. The fresh certificate so issued will be 
ralid only for the period for which the sur¬ 
render! certificate would have been in force 
— S O R Gaz of India. 17-8-78. Pt. U. 
5. 2. Ext., p. 1111 
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STATE AMENDMEffTS 

Section 31A. 

As^atn ; 

In its application to the State of A^m, after S 31, insert S. 31A 

"31A Special provision regarding moTor vehicles subject to hire purchase or 
hypothecation agreement”—(Same as that of West Bengal]—Assam Act 6 of 1969. 

West Bengal: 

In its application to the State of West Bengal after S. 31, insert S. 31A 

"31 A. Special precisions regarding motor vehicles subject to hirepurchase or 
hypothecation agreement.— 111 Where an application for registration of a motor 
vehicle which is held under a hire-purchase agreement is made, the registering au¬ 
thority shall make an entry in the certificate of registration regarding the existence 
of tile said agreement. 

<2) Where any registered owner of a motor vehicle enters into a hire-purchase 
agreement and reports the transfer of ownership of the motor car to the registering 
authority and makes an application to it to have the existence of the hire*-pu f cha>e 
agreement entered in the certificate, the registering authority shall make an entry 
to that effect in the certificate of registration. 

(3) Any enry made under sub-section <1) or sub-section (2) may be cancelled by 
the registering authority on proof of the termination of the higher purchase agree¬ 
ment. 

'41 No entry regarding the transfer of ownership of any motor vehicle wtveh is 
held under a hire-purchase agreement shall be made in the certificate of registra¬ 
tion except with the written consent of the person with wborp the registered 
owner has entered into a hire-purchase agreement. 

(5) Where any person with whom the registered owner has entered into a hire- 
puichase agreement satisfies the registering authority that he has taken possesion 
of ihe vehicle owing to the default of the registered owner under the provisions of 
the agreement and that the registered owner refuses U> deliver the certificate «>f 
registration or has absconded, such authority may, after giving the registered owner 
an opportunity to make such representation as he may wish to make (by sending 
to him a notice by registered post acknowledgment due at his address entered in 
the certificate of registration) and notwithstanding that the certificate of rcgistra- 
t/rm is wot produced before it, cancel the certificate and issue a duplicate thereof to 
the person aforesaid. 

f6) The provisions of sub-sections (1) to (5) shall, so far as may be, apply to a 
motor vehicle which is subject to hypothecation as they apply to any motor vehicle 
which is held untier a hire-purchase agreement.’*—W. B. Act M of 1967, Section 3 
<2^6 196V). 

*[32. Alteration in motor vehicle.— (1) No owner of a motor vehicle 
shall so alter the vehicle that the particulars contained in the certificate of 
registration are no longer accurate, unless— 

(a) he has given notice to the registering authority within whose jurisdic¬ 
tion he resides of the alteration he proposes to make; and 

(b) he has obtained the approval of the registering authority to make such 
alteration: 

Provided that it shall not be necessary to obtain such approval for mak¬ 
ing any change in the unladen weight of the motor vehicle consecfwent on 


Section 32 » 

fl) the prohibition in the section is against 
Bach alteration of a motor vehjrile which will 
Hot be in consonance wfAi the particulars 
contained in the legWtration <ortifioate. 1969 
tobUT 71W30. 721) : 2989 JOPU 63t. 

<2) The p er so n accused under this secti on 
tanwfi be held guilty if the alteration does 
tidt offend the particulars specified in the 
registeritm certificate A 2943 Mad VSWraO: 
® CriU M : «9W* 2 ktafiUT 1*7. 

13) Vfom a t*>x is fitfcd to a motor vehicle 
lor carrying torts aft* equipmer* which apart 


from its primary p u t p o s e is used as ballast 
to secure road grip it was held in fhe under- 
mmtioned ftdWi case Chat the tent should 
be incteded ia unladen weight of the vehicle 
(1953) 1 WUK mm) : 0*3) 3 All ER 34. 
rSe* aim OSCQ t AUER me (MBtiyJ 
W "Tbe deessdag pwwfckm takes eftert im- 
Tnediatety Che exphy of 7 days and there 
is no jteris4kafcm to make an order rejecting 
approval after the esjfiry of that period on 
toe baas of a sub se que nt ordinance. A 1977 
Kant 1 (3) : 2 RWtfLJ 4H. 

t5) II* aaptetfkm lor aMcnrtion wrier 
S 52 mmt to ki* fte particote^ 
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the addition or removal of fittings or accessories, if such change does not ex¬ 
ceed two per cent, of the weight entered in the certificate of registration. 

(2) W here a registering authority has received notice under sub-section 
(1). it shall, within seven days of the receipt thereof, communicate, by post, 
to the owner of the vehicle its approval to the proposed alteration or other¬ 
wise: 


Provided that where the owner of the motor vehicle has not received any 
such communication within the said period of seven days, the approval of 
such authority to the pronosed alteration shall he deemed to have been given. 

(3) Notwithstanding anything contained in sub-section (1), a State Gov¬ 
ernment may, by notification in the Official Gazette, authorise, subject to such 
conditions as may be specified in the not ; fication, the owners of not less than 
ten transport vehicles to alter any vehicle owned by them so as to change its 
engine number by replacing the engine thereof without the approval of the 
registering authority. 

(4) Where any alteration has been made in a motor vehicle either with 
the approval of the registering authority given or deemed to have been given 
under sub-section (21 or by reason of any change in its engine number with¬ 
out such approval under sub-section (3), the owner of the vehicle shall with¬ 
in fourteen days of the making of the alteration, report the alteration to the 
registering authority within whose jurisdiction he resides and shall forward 
the certificate of registration to that authority together with the prescribed 
fee in order that particulars of the alteration may be entered therein. 

(5) A registering authority other than the original registering authority 
making any such entry shall communicate the details of the entry to the ori¬ 
ginal registering authority.] 

(a] Sections 32 and 32A were substituted for the original S. 32. by the Motor 
Vehicles 'Amendment) Act. 1956 MOO of 19561. S. 28 (16-2-1957). 

OBJECTS AND REASONS 


Sections 32 and 324.— "Section 32 of the 
Act requires the owner of a vehicle to re¬ 
port to the registering authority any altera¬ 
tion made in a vehicle which renders the 
particulars entered in the certificate of re 
gLstration inaccurate. It has been noticed 
that owners of motor vehicles do not gene¬ 
rally comply with this requirement. It is 
therefore, proposed to provide that prior ap 
proval of the registering authority concerned 
should be obtained before any alterations are 
made in a motor vehicle. A relaxation has. 
however, been proposed in the case of 
owners of not less than ten vehicles, who 
will be authorised to replace the engines 

.Section 32 (conld.) 

mentioned in the registration certificate are 
no longer accurate. But the provisions of Sec- 
tion 32 cannot be invoked by an owner if the 
particulars mentioned in the certificate ot 
registration are accurate (1974) 2 KantLJ 310 
(319, 320), (Reversed on another point 1“ 

A 1975 Kant 211). . 

(6) The ••alterations” referred to in V 
•re alteration in the vehicle itself and not a 
change in the mode or manner of its use 1972 
TavLR 1630(1635) : (19711 1 Cut WR 583. 

(71 Where a vehicle carries more passen¬ 
gers than are permitted under its seating 
capacity it will not be liable for an additional 
tax or penalty as there is no alteration in the 
structure of the vehicle 1972 TaxLR 16.,0 
(16351 : (19711 1 CutWR 583. 

(K* Notice under S. 32 given in Form 32 as 
requiiod by Rule 59 (1) of Mysore Motoi 


whenever a major overhaul is necessary 
This relaxation is necessary in order to avoid 
unnecessary correspondence regarding the 
change of engine assemblies. But even such 
owners will have to renort to the registering 
authority the alterations made in their vehi¬ 
cles within fourteen days of making them. 

A? certificates of registration do not re¬ 
quire renewal, it is necessary to empower tne 
State Government to call them up for the 
entry of new particulars regarding colours, 
etc. The proposed Section 32A gives trie 
State Government the necessary powers. — 
SO R 


Vehicles Rules 1963 is a valid notice through 
unaccompanied by a fee under Rule 56 <41 i of 
the Rules A 1977 Kant 1(2) : (1976) 2 KantLJ 
454. 

(9) It also appears that the Registering 
Authority would have no power to alter the 
registered laden weight of a motor vehicle 
which has been registered before the amend¬ 
ment effected by amending Act 36 of 1968 
without the consent of the owner. It has 
been held that the amendment effected in 
S 36 of the M. V. Act specially in sub sec¬ 
tion (3) of S 36 is not retrospective in opera¬ 
tion and would not entitle a registering auth¬ 
ority to alter registered laden weight of tM 
vehicle if the vehicle is already registered 
prior to the amending Act oommg into_ force 
without the consent of the owner. A 19<o 
227(229. 230) : 1976 BLJR 350. 
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“{32A. Power of State Government to require the production of certifi¬ 
cates of registration in certain cases.— Where a State Government is of opin¬ 
ion that particulars relating to the colour or colours of the body, wings and 
front end of any class of motor vehicles registered before the commencement 
of the Motor Vehicles (Amendment) Act, 1956. should be entered in the certi¬ 
ficates of registration relating to such vehicles the State Government may. by 
notification in the Official Gazette, require the owners of such class of motor 
vehicles to produce their certificates of registration before the registering 
authority within such time as may be specified in the notification.] 

[a] See footnote [a] under Section 32. 

33. Suspension of registration.— 3 [(1) If any registering authority or 
other preserved authority has reason to believe that any motor vehicle with- 
in its jurisdiction— 

(a) is in such a condition that its use in a public place would constitute a 
danger to the public, or that it fails to comply with the requirements 
of Chapter V or of the rules made thereunder, or 

(b) has been, or is being, used for hire or reward without a valid permit 
for being used as such, 

the authority may, after giving the owner an opportunity of making any re¬ 
presentation he may wish to make (by sending to the owner a notice by re¬ 
gistered post acknowledgment due at his address entered in the certificate of 
registration), for reasons to be recorded in writing, suspend the certificate of 
registration of the vehicle— 

(i) in any case falling under clause (a), until the defects are remedied to its 

satisfaction; and 

(ii) in any case falling under clause (b), for a period not exceeding four 
months.] 

(2) An authority other than a registering authority shall, when making a 
susrension order under sub-section (1), intimate in writing the fact of suspen¬ 
sion and the reasons therefor to the registering authority within whose juris¬ 
diction the vehicle is at the time of the suspension. 

(3) Where the registration of a motor vehicle has been suspended under 
sub-section (11 for a continuous period of not less than one month the regis¬ 
tering authority, with’n whose jurisdiction the vehicle was when the registra- 

. tion was suspended, shall, if it is not the original registering authority, in¬ 
form that authority of the suspension, and when the suspension has continu- 


SECTION 33 — SYNOPSIS I 

1. "Exercise of jurisdiction by the Register¬ 

ing Authority.” ' 

2. “For hire or reward.” I 

3. “Suspension of the certificate”. 

1. Bxercise of jurisdiction by the Registering 
l Authority. 

(1) The registering authority which has 
been empowered under this section to suspend 
a registration certificate or to cancel it exer¬ 
cises a quasi-judicial authority and it is legal 
duty of such authority to disclose to the party 
affected the material which forms the basis 
of its decision and also to give a reasonable 
opportunity to show cause. The principles of 
natural justice require that the opportunity to 
be given must be real and not nominal. The 
same approach has to be adopted by the ap¬ 
pellate authority exercising its appellate 
powers from an order under S. 33 suspending 
registration certificate when it entertains ap¬ 


peal under S. 35 of the Motor Vehicles Act 
A 1970 Goa 116(118. 119). 

(2) Expression 'any registering authority' in 
S. 33 — Does not mean only authority who 
has registered the vehicle but means any 
authority who is empowered to register the 
vehicle. A 1980 Kant 152(153) : (1979) 2 Kant 
LJ 396. 

(3) Suspension of registration — Order 
passed by authority other than original regis¬ 
tering authority and sent for enforcement to 
the original registering authority — Original 
registering authority is competent to enforce 
the order. A 1980 Kant 152(153): (1979) 2 Kant 
LJ 396. 

(4) Where a show cause notice did not give 
names of passengers alleged to be carried and 
the operator was not supplied with the copies 
of the check report and statements of passen¬ 
ger witnesses recorded in his absence it has 
oeen held that the statutory obligation under 
S. 33 (1) which gives an opportunity to make 


“A" la the citations stands for AIR 

(Vol. 25] 4 A. M. 61 
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Art, 1935 


"l without interruption for a period of not less than six months the resrisler 
“J - .uithonty, v.-lfhm whose jurisdiction the vehicle was when the registration 
Mispended. may, if it is the original registering authority, cancel the 

the' f° n 't lf 11 “ n0t the originaI registering authority, shall forward 
li . iea e of registration to that authority which may cancel it forthwith. 

3l .. ,4) .. The ow " er of a mofor vehicle shall, on the demand of 4 registering 

r“ m Z''L° T ° f *t r pr, “ h sc '; ibed authority which has suspended the certificate of 
registration of the vehicle under this section, surrender the certificate of re- 

f public" place ^ ° T iSSUCd l ° authorise the us « of vehicle in 


1.5) A certificate of registration and any token or card surrendered under 
sub-section (4) shall be returned to the owner when the order suspending re- 
gist rat ion has been rescinded and not before. 

[a] Substituted for the original sub-section ( 1 ). by the Motor Vehicles (Amend- 
went) Act.- 1956 flOO of 1956), S. 29 (19-2-1957). 


Section 33 — Note 1 (eontd.) 
effective representation was not properly dis¬ 
charged. A 1970 Goa 110(117). 

(5) A motor vehicle was checked by ins- 
peeling authoriiy who issued a chock report 
to the driver to the effect ihat 
when the vehicle was stopped and checked an 
irregularity was found in that the car was 
found conveying two persons for hire and the 
vehicle had no permit to ply for hire. When 
notice was issued the petitioner denied that 
anyone was being carried for hire and denied 
the charge as absolutely without any founda¬ 
tion Not b**in« satisfied with the reply of the 
petitioner the registering authority issued a 
notice suspending the registration certificate 
for *1 months and this notice was admittedly 
sent to a wrong address. Tire action was 
Quashed by the High Court finding that under 
S 33 ft) it is obligatory on the part of the 
registering authority fo give the owner an 
opportunity of making a representation and 
no notice as required by S. 33 (l) having been 
given in the case and such notice as was given 
not having been served on the owner the peti¬ 
tioner was held entitled to relief. A 1992 Ker 
290(291) : 1902 KerLT 202. 

(ti) The principal elements of S 33 (1) are 
that the registering authority li) should not 
merely believe but should have a reason to 
believe and (xi) should give its reasons nj 
writing in suspending the certificate and 
(iii) before the authority comes to a conclu¬ 
sion it should have given the owner of tne 
vehicle opportunity to make representation 
which he 'may wish to make. Such °PP° r J^ 
nity must be an effective one and in order 
that it must be effective it is necessary* that 
the owner should be given a copy of *ne 
check report or he must be delivered in some 
form the material on which the registering 
authority has formed its belief Giving an 
opportunity is not merely formal thing but it 
is a matter of substance though an elaborate 
enquiry may not be contemplated. Failure «• 
give copy of the check report which contain¬ 
ed names of passengers found to have been 
carried in the car at the time of flic eftee* 
air,runted to denial of such opportunity. 
A !‘»fK> Mad 4031404) : (1905) 2 MatJLJ 359. 


(7) The decision that the authority has to 
reach is not contemplated to be capricious or 
an arbitrary one but should only be reached 
m a reasonable manner after the required 
opportunity of making representation fo the 
owner of the vehicle is given. The provision 
of S 35 (2) of the Act also confers a further 
due to get at the true character of the pro¬ 
ceedings before the registering authority. In 
view of the grave consequences that will 
result in denial of a vested right 
to an owner of motor vehicle the power will 
have to be construed to be ouasi-judicial in 
character. It cannot be said that the ad¬ 
ministrative body in such cases is guided in 
whole or in part by question of policy. It is 
a question of inflicting punishment for a 
wrong act on the pail; of the owner of a vehi¬ 
cle and cannot be merely a question of policy. 
A 1965 Raj 149051) : 1965 RajLW 49 (DB). 


(8) Under S. 33 (1) <b> notice must be serv¬ 
ed by Regd. Post A. D. Where the addressee 
claims not to have received a notice even 
though it was sent by Regd. Pest A. D., the 
Department must prove before suspending the 
registration certificate that there had been 
a refusal to receive the Regd. letter by the 
owner or in the alternative it must prove that 
the petitioner gave a false or fictitious address 
with a view to avoid service. If either of 
these facts is not established it could not be 
held that he bad been served with notice and 
in absence of notice it cannot be said that 
the owner had reasonable opportunity of 
making representation. A 1971 Orissa 120(122) 
(DB>. 


(9) Suspension of a certificate of registra- 
ion cannot be the result of any hasty or 
n-coneeived action without material to sup¬ 
port the conclusion. Where all that the check 
ep o r t stated was the names of the persons 
een inside a car and a mere assertion that 
he persons found in the car were being cam¬ 
el for hire, it was not stated in the report 
hat he questioned any of the persons ortney 
fated that they hired the vehicle nor any 
tafements were retarded from these persons, 
rn such materia! action could not betaken. 
971 KerLT 981 : 197T KerLT 7521753). 

(10) Action for suspension of licence was 
akea by Peputy TVnnsport Ccmimwoaei 
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OBJECTS AND REASONS 


Sub-section (l) as substituted in 1956.— "At 
nresent the power-to suspend the certificate 
of registration can be exercised only when 
a vehicle is in such a condition that its use 
in a public place* would constitute a danger 
to the public, or if the vehicle fails to com¬ 
ply with the retirements of Chapter V oi 
the Act and rules framed thereunder relat¬ 
ing to the construction, equipment and 
maintenance of motor vehicles. There is an 
increasing tendency on the part of owners 
of vehicles (particularly private cars! to use 
them without a valid permit for the earn 
age of passengers for hire or reward. In 
order to check this growing abuse, it is pro¬ 
posed to empower the registering or other 
prescribed authorities to suspend the regis¬ 


tration certificate of a vehicle engaged in 
operation for hire <»r reward v*ilh<nit .. valid 
permit for a period not exceeding four 
months. 


"Under the existing provisions of Section 
33. a registering authority has to give the 
owner of a motor vehicle an opportunity to 
make a representation before he suspends the 
certificate of registration in respect of the 
vehicle. In practice, the owner is often un- 
traceabie and many unnecessary formalities 
have to be observed. This clause It hat is. 
Section 29 of the Amending Act 100 of 19561 
provides that the registering authority shall 
take only such action as is reasonably pos¬ 
sible to trace the owner.”—S.O.R. 


Section 33 — Note 1 (contd.) 

(Passenger Taxi but in rules providing for 
appeals against order under S. 33 no provi¬ 
sion was made for an appeal against an order 
of the Deputy Transport Commissioner (Pas¬ 
senger Tax), In fact there was no provision 
made for appeal to a competent authority in 
the rules. S. 35 (1) provides that an owner 
aggrieved by order of suspension under Sec¬ 
tion 33 may appeal against the order to the 
prescribed authority. An appeal was filed be¬ 
fore the appellate authority which declined to 
entertain the appeal on the ground that he 
had no authority to hear such appeal. It was 
held that even though the order of suspen¬ 
sion could be passed by the Deputy Transport 
Commissioner (Passenger Tax) having been 
duly authorised, in absence of provision of an 
appellate forum by exer/rise of its powers by 
tne State Government the order of suspension 
could not be enforced. In other words it was 
held that in order that an enforceable order 
of suspension or cancellation of a registration 
certificate to be passed under S. 33 it was in¬ 
cumbent on the State Government to pre¬ 
scribe an appellate authority which could 
entertain such appeal and in absence of such 
appellate authority being available the order 
of suspension will not be enforceable. A 1968 
All 349(353). 

(11) Suspension or cancellation of registra¬ 
tion under — Bona fide purchase of truck — 
No objection certificate submitted by a prior 
purchaser found to be false — Cancellation of 
registration — Held that the ground on which 
registration was cancelled was not one of Ihe 
grounds provided under S. 33 or 34 — Can¬ 
cellation unjustified — Provisions of S. 21. 
General Clauses Act (1897), not applicable. 
ILR (1976) AndhPra 1212(1216. 1218). 

2. “For hire or reward.” 

(1) It is only when a motor vehicle is used 
for hire or reward without a valid permit for 
being so used that the registering authority 
is empowered to suspend a registration certi¬ 
ficate. Thus one of the essential facts to be 
proved is that carrying of persons was for 
hire or reward. In absence of proof that 
motor vehicle was used for hire or reward 
provisions of S. 33 (1) (b) are not attracted. 
It is not enough that the motor vehicle was 
not covered by a permit when it was check¬ 
ed. The mere fact that the motor vehicle per* 


formed a journey on a road without n permit 
does not raise a presumption that the journey 
was made for hire or reward A 1963 Mys 257 
(256) : 1967 2 MysLl 267 (DB> ** (1941) 45 
CalWN 111(112). 

(2) The word “hire" imports an antecedent 
contract to pay for the journey. On the other 
hand reward may be any compensation, 
monetary or otherwise, which the owner of 
the vehicle obtains in return for carriage of 
the person offering the reward. Where a 
hotelier sends car to the station for brining 
customers without any extra charge such 
carriage of a passenger cannot be said to be 
for a reward if both such passen¬ 
gers making the use of the vehicle and others 
not required to make use of the vehicle are 
charged the same price for the services of the 
hotel. (1966) 9 GujLR 171(174. 175). 

(3) Even where the vehicle has a permit for ' 
a particular route but the vehicle is run on a 
different route which is not included in the 
permit it would amount to using the vehicle 
without a valid permit and would attract the 
penalty under S. 33 (1) (bl A 1971 Orissa 153 
(154) : (1970) 1 CutWR 211 (DB). 

(4) A fight motor vehicle which is used as 
a delivery van for the purposes of one's own 
business by the owner cannot be said to be 
plied for hire or reward. I960 RajLW 491(491). 

(5) Where the vehicle covered by permit 
which only authorised it to carry goods, 
carried passengers for hire or reward, the 
owner not only committed violation of the 
condition of the permit but also used the 
vehide to the express prohibition contained 
in S. 33 and Dy. Superintendent of Police had 
jurisdiction to suspend the registration certi¬ 
ficate of the vehicle (1982) 2 KantLJ 54(55, 
56) : ILR (1962) 1 Kant 519. 

3. “Suspension of the certificate*. ) 

(1) Under S. 112 of M. V. Act a general 
power to punish for contravention of any pro¬ 
visions of the Act has been given to punish 
for such contravention as an offence But the 
power of suspension under S. 33 is not a 
penalty within the meaning of S. 122 of toe 
M. V. Act. Independent action can th•'refore 
be taken both under S 33 (1) as well as under 
S. 112 of ihe AL V. Act fo»* the same type of 
contraventions. Penalty mentioned in S 112 It 
a punishment awarded by a C riminal Coiut 
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ed ofhas C b"'f’'iT 0f . reSiS,Pa,i0n r (1) " S m0, ° r vehicle has be “ ^“^oy- 

in fourteen day ’ ot -s nT™” ’L ,MapMe ot ,he owncr sha11 ' with- 

card issued io^ho ,0ke " ’ 

nrit J 2 [ The , r ? 8ist€rin 8 authority shall, if it is the original registering auth- 

shaVl'forward 1 ^L r r? Str f 10n H a ,T 1 <he c | rtificate of registration, or, if it is not. 
nan forward he report and the certificate of registration to the original re- 

cert ifirat p a ut hon ty and that authority shall cancel the registration' and the 
certificate of registration. 


. 3 4 5 6 7 ! u Any re fi ls,erin g authority may ordc-r the examination of a motor vehi- 
■‘J ' V ' hm 1,s Jurisdiction by such authority as the -‘(State Government] may 
V Ider appoint and. if upon such examination and after giving the owner 
an opportunity to make any representation he may wish to make *>[(by send¬ 
ing to the owner a notice by registered post acknowledgment due at his 
address entered m the certificate of registration)] it is satisfied that the vehi- 
c |e is in such a condition that “fit is incapable of being used or] its use in a 
public place would constitute a danger to the public and that it is beyond 
reasonable repair, may cancel the registration of the veh : cle. 

(4) If a registering authority is satisfied that a motor vehicle has been 
permanently removed out of •’(India], the registering authority shall cancel 
the registration. 


Section 33 — Note 3 (eontd.) 

and not a departmental punishment. 1971 AH 

LJ 105 : 1970 A11WR (HC) 899(890). 

(2) A transferee of motor vehicle pending 
action under S. 33 by the registering authority 
against the previous owner cannot claim that 
registration certificate could not be suspend¬ 
ed for the default committed by the previous 
owner. (1970) 2 MadLJ 251(253) 

(3) Where motor vehicles covered by con¬ 
tract carriage permits are found to bo used as 
stage carriages the provisions of S. 60 are 
attracted and S. 33 (1) <b» has no application. 
A 1982 AndhPra 339(341. 342) : (1982) 2 APLJ 
(HC) 362 (DR). 

(4) Where vehicle is found plying beyond 
route authorised by permit S. 33 is not at¬ 
tracted. A 1981 Kant 62 (63) : (1981) 1 Kant 
LJ 26. 

(5) The action under S. 33 being in the 
nature of a departmental proceeding it is 
permissible for an authority succeeding the 
authority which has initiated the action to 
continue (he proceedings. There is no analogy 
between such departmental action and a case 
before a criminal Court which cannot he 
tried by another Magistrate unless it is 
referred to him. A 1968 All 349(351). 

(6) Since the decision of a civil or criminal 
court of competent jurisdiction binds quasi¬ 
judicial authorities in matters pertaining to 
identical questions, the order of the criminal 
court acquitting the owner of the offence of 
using the vehicle for transporting rice with¬ 
out a valid permit would bind the R. T. O. 
and therefore his order suspending the regis¬ 
tration certificate made on such ground could 
no longer be sustained. A 1981 Kant 244(245): 
<1981) 2 KantLJ 521. 

(7) The liability for suspension of the certi¬ 
ficate accrues under the section when condi¬ 
tion mentioned in clause (b) is satisfied and 


it is not dependent on the existence of any 
mens rea on the part of the registered owner. 
The liability is not affected by any transfer. 
In the case of the transfer of ownership of a 
vehicle it is subject to action u/s. 33 (1) (b) 
in respect of its certificate or offence com¬ 
mitted prior lo the transfer and the succeeding 
owner will be bound. The Question whether 
the transferee, in such a case can claim to be 
a bona fide purchaser without notice of 
pendency of the proceedings is not relevant 
in determining the liability for suspension. 
A 1977 Ker 16(19) : 1976 KerLT 337 (DB). 
'1904 KerLT 112. Overruled.) 

(8) Suspension of registration certificate by 
other authority than registering .authority — 
Fact of suspension order not intimated • to 
original registering authority — Held, non- 
compliance with provisions of S. 33 (2) does 
not confer any legal right on the vehicle 
owner as the provision is not mandatory. 
(1982) 2 KantLJ 54(56) : ILR (1982) 1 Kant 
*19. 

Section 34 ' 

(1) Whenever a motor vehicle is registered 
it must be taken for granted that at the time 
of its registration it is suitable for use on 
roads. (1965) 2 MysLJ 465(470)(DB). 

(2) If the certificate of registration in res¬ 
pect of a motor vehicle is current, it shall be 
deemed to be a motor vehicle suitable for use 
on roads. (1965) 2 MysLJ 465(470)(DB). 

(3) This section imposes a duty on the owner 
of the motor vehicle to get its registration 
certificate cancelled as soon as a motor vehicle 
becomes unsuitable for being used on roads. 
(1965) 2 MysLJ 465<470)(DB), 

(4) The scheme of the Motor Vehicles Act 
would indicate that S. 21 of the General 
Clauses Act was not intended to be made ap¬ 
plicable to cancellation of registration. 1U< 
(1976) AndhPra 1212(1215, 1216, 1220). 
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d [(4A) If a registering authority is satisfied that the registration of a 
motor vehicle has been obtained on the basis of documents which were, or by 
representation of facts which was, false in any material particular, the regis¬ 
tering authority shall after giving the owner an opportunity to make such 
representation as he may wish to make (by sending to the owner a notice 
by registered post acknowledgment due at his address entered in the certifi¬ 
cate of registration), and for reasons to be recorded in writing, cancel the 
certificate of registration of the vehicle.] 

(5) A registering authority cancelling the registration of a motor vehicle 
under section 33 or under this section shall communicate the fact in writing 
to the owner of the vehicle and the owner of the vehicle shall forthwith 
surrender to that authority the certificate of registrat ; on of the vehicle and 
any token or card issued to authorise the use of the vehicle in a public place. 

(fi) A registering authority making an order of cancellation under this 
section shall, if it is the original registering authority, cancel the certificate of 
registration and the entry relating to the vehicle in its records, and, if it is 
not the original registering authority, forward the certificate of registration 
to that authority, and that authority shall cancel the certificate of registra¬ 
tion and the entry relating to the motor vehicle in its records. 

(7) The expression "original registering authority” in this section and in 
sections 30, 31, 32 and 33 means the registering authority in whose records 
the registration of the vehicle is recorded. 

* l [(8) In this section, "certificate of registration" includes a certificate of 
registration renewed under the provisions of this Act.] 

[a] Substituted for the words Provincial Government’ by A.L.O.. 1950. 

[b] Inserted by the Motor Vehicles (Amendment) Act. 1956 (100 of 1956). S 30 

(w.ef. 16-2-1957). 

[cl Substituted for the words "the State" by the Part B States (Laws) Act. 1951 
(3 of 1951), S. 3 and Sch (1-4-1951). 

[d] Inserted by the Motor Vehicles (Amendment) Act. 1978 (47 of 1978). Section 17 
(16-1-1979). 

OBJECTS AND REASONS 


Clause 17.— "This clause seeks to amend 
section 34 of the Act for empowering a re¬ 
gistering authority to cancel a certificate of 
registration of a motor vehicle where it has 
reason to believe that the registration was 


obtained on the basis of documents which 
were, or by representation of facts which' 
was. false in any materia) particular—S.O.R.. 
Gaz. of India. 17-8-78. Pt. II. S, 2. Ext. 
d 1122. 


35. Appeals.— (1) Any owner of a motor vehicle aggrieved by an order 
of refusal under section 27 ^to register a motor vehicle or to renew the cer¬ 
tificate of registration in respect of a motor vehicle (other than a transport 
vehicle) or under Section 29A to issue a no objection certificate] or under 
sub-section (1) of Section 38 to issue a certificate of fitness or by an order 
of suspension or cancellation made under Section 33 or 34 or by an order of 
cancellation under sub-section (3) of Section 38 may, within thirty days of 
the date on which he has received notice of such order, appeal against the 
order to the prescribed authority. 


I Section 35 

(1) It is the duty of the State Government 
to provide for an appellate forum to which 
an appeal can be taken against orders men¬ 
tioned in S 35 and if no such provision has 
, been made by the State Government which is 
empowered to prescribe the appellate auth* 
rity, a writ of mandamus will lie directing the 
constitution of such an appellate authority. 
Until such appellate authority is constituted 
an order adverse to an owner which is liable 
to be challenged may not be enforced. A 1968 
All 349(352). 


(2) An order refusing to record a transfer 
under S. 31 of the M V. Act is appealable 
A 1959 Raj 175(177) : 1959 RajLW 231 (DB). 

(3) An order refusing to record transfer of 
ownership is not appealable. A 1974 Andh 
Pra 292(294) : (1974) 1 AndhWR 34P (DB). 

(4) The Motor Vehicles Act being a special 
law benefit of Ss. 4 to 25 of the Limitation 
Act, 1963 is therefore available in considering 
’imitation for appeal. 1972 AssamLR 6. 

(5) The appellate authority constituted for 
the purposes of S. 35 or for the matter of that 
other appellate authorities constituted under 
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„ Ith ' 2 ’ Th? appellate authority shall give notice of the appeal to the ordinal 
oellan? ^ a h d h f e a op P° rtunit y to the original authority and ttufap- 

£d," as i^.hinSi m r PerS ° naUy " by P ' eader m the app “* »« 


b f* ' * « * • •] 

fa] Substituted for words "to register a motor vehicle" 
(Amendment) Act. 1978 (47 of 1978). S. 18 (16-1 1979 ) 

(b] Proviso to sub-section (2) was omitted by the Motor 
Act. 1956 (100 of 1956). S 31 (16-2-1957). 


by the Motor Vehicles 
Vehicles (Amendment) 


OBJECTS AND REASONS 


Clause 18.— This clausa seeks to amend 
sub-section (1» of section 35 of the Act to 
enable a person to prefer an appeal if he is 
aggrieved by an order under section 27 re¬ 
fusing the renewal of a certificate of regis¬ 


tration in respect of a motor vehicle, other 
than a transport vehicle, (clause 11 ) or an 
order refusing to issue a no objection certi¬ 
ficate under section 29A (clause 13).—SO.R., 
Gaz. of India. 17-8-78. Pt. n. S 2. Ext, 
p 1123. 


a [36. Special provisions in regard to transport vehicle.— (1) Having re¬ 
gard to the number, nature and size of the tyres attached to the wheels of a 
transport vehicle, other than a motor cab, and its make and model and other 
relevant considerations, ^the Central Government mayi by notification in the 
Official Gazette, specify in relation to each make and model of a transport 
veh cle the maximum safe laden weight of such vehicle and the maximum 
safe axle weight of each axle of such vehicle. 


(LM A registering authority, when registering a transport vehicle other 
than a motor cab, shall enter in the record of registration and shall also enter 
in the certificate of registration of the vehicle the following particulars, 

namely:— 


(a) the unladen weight of the vehicle; 

(b) the number, nature and si^e of the tyres attached to each wheel; 

(c) the registered laden weight of the vehicle and the registered axle 
weights pertaining to the several axles thereof; and 


Section 35 (contd.) 

different provisions of the Act though not a 
Court of Law exercises quasi-judicial func¬ 
tions It follows that the appellate authority 
must apply its mind to the facts of the case 
and observe principles of natural justice; if 
there is an infringement of this principle bv 
the subordinate authority against whose 
orders the appeal is entertained to conform 
to the principles of natural justice, 
jt is not permissible to uphold in a mechani¬ 
cal manner the orders passed by the original 
authority. A 1970 Goa 116 (118, 119>. 

(6) Appeal — Order of suspension passed 
bv R T O Chittoor and sent for enforcement 
to R. T. O’ Shimoga — In appeal filed only 
against order in execution by R T O. Shimoga; 
aj>pellate authority could not consider whe- 
tiier original order of suspension was justified 
in law and on facts A 1980 Kant 152(153) : 
(1979) 2 KantLJ 396.' 

Section 16 I 

(1) A clear recital in a Notification under 
S. 36 (1) that the notification has been issued 
with the approval of the Central Government 
should be presumed to be correct until in any 
proceeding the contrary is established- Tf this 
has not been challenged the Notification does 
not suffer for want of approval. A 1965 Raj 
175(177)(DB). 

t2> The provisions of S. 36 which occurs in 
Chapter III of the M. V. Act relating to 


registration of motor vehicles are enacted 
with a view to help the authorities in control¬ 
ling the use of the motor vehicle. The auto¬ 
mobiles while on the one hand afford a 
modem means of transport ministering to the 
needs of the community through introduction 
of the latest model, at the same time results 
in a"potential risk to the life of its occupants 
as well as other users of the road. These 
elaborate provisions are therefore designed 
for the purpose of ensuring the safety and 
convenience of both the users of the vehicles 
as well as others. A 1965 Raj 175(176. 178) 
(DB). 

(3) Prior to the amendment of 1956 the 
registering authority had the power to certify 
laden weight of a transport vehicle As a 
result of a person in charge of the lorry was 
entitled to contend that he was at liberty to 
the maximum lading capacity fixed in the 
permit in respect of his lorry and to carry a 
load up to the limit fixed by the makers of 
the lorry. A 1951 TVav-Co 171 (2)(DB). 

(4) After the amendment the State Govern¬ 
ment is empowered to prescribe the maximum 
safe laden weight of transport vehicles by a 
notification. As a consequence a registering 
authority cannot now certify the laden weight 
in respect of a transport vehicle in excess of 
the maximum safe laden weight prescribed 
in relation to that vehicle in the Notification, 
ILR (1962) Cut 175(177, 178). 
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(d) if the vehicle is used or adapted to be used for the carriage of passen¬ 
gers solely or in addition to goods, the number of passengers for whom 
accommodation provided: 

and the owner of the vehicle shall have the same particulars exhibited m ihe 
prescribed manner on the vehicle. 

(3) There shall not be entered in the certificate of registration of any 
such vehicle any laden weight oi the vehicle or a registered axle weight of 
any of its axles ' [different from that] specified in the notification under sub¬ 
section (1) m relation to the make and model of the vehicle and to the num¬ 
ber, nature and size of the tyres attached to its wheels: 

Provided that where it appears to b [the Central Government] that heavier 
weights than those specified in the notification under sub-section 111 may be 
permitted in a particular locality for vehicles of a particular type **fthe Cen¬ 
tral Government] may. bv order in the Official Gazette, direct that the provi¬ 
sions of . this sub-section shall apply with such modifications as may be speci¬ 
fied in the order. 

(4) When by reason of any alteration in such vehicle, including an altera¬ 
tion in the number, nature or size of its tyres, the registered laden weight of 
the vehicle or the registered axle weight of any of its axles no longer accords 
with the provisions of sub-section (3), the provisions of section 32 shall apply 
and the registering authority shall enter in the certificate of registration of 
the vehicle revised registered weights which accord with the said sub-section. 

(5) In order that the registered weight entered in the certificate of regis¬ 
tration of a vehicle may be revised in accordance with the provisions of sub¬ 
section (3), the registering authority may require the owners ef transport 
vehicles in accordance with such procedure as may be prescribed to prod ? ice 
the certificates of registration within such time as may be specified by the 
registering authority. 

[a] Section 36 was substituted for the former Ss. 36 and 37 by the Motor Vehi¬ 
cles (Amendment) Act. 1956 <190 of 1956), S. 32 <15-1 1959). 

fb] Substituted for the words "a State Government may. with the approval of the 

Central Government” in sub-sec (1). "a State Government” and "the State 
Government” in the proviso to sub sec. (3V by the Motor Vehicles (Amend¬ 
ment) Act, 1962 (47 of 1962). S. 7 (1-10-1982). 

fc] Substituted for "in excess of that” by the Motor Vehicles (Amendment) Aet> 
m9 <56 of 1969). S. 14 (2-3-1970). 

OBJECTS AND REASONS 


’Under the nrovisions of Ss. 36 and 37 of 
the Act, a registering authority has to rely 
upon a document signed by the maker or 
assembler of the vehicle for determining the 
maximum laden weight and axle weights for 
which the vehicle and axles are designed. It 
Is thus passible for a manufacturer to b*d 
up as a "selling point.” the certified weights 
to the limit of the capacity of the lyres as 
somewhat liberally allowed in the Seventh 
Schedule. Misunderstanding and confusion 
have also been caused owing to technical de¬ 
fects in these sections • in respect of the load 


distribution. It is. therefore, now proposed 
that State Governments should be empower¬ 
ed to specify the maximum safe laden 
weight and axle weight in relation to any 
make or model of transport vehicle and that 
the registering authorities shall enter in re¬ 
gistration certificates the laden weight, elc., 
as specified by the State Government It is 
proposed that the Central Government shall 
obtain recommendations regarding laden 
wrights. etc, from motor vehicle manufac¬ 
turers in India, and work them out within 
the limits of weight specified by the manu- 


Section 36 (contd.) 

(5) Rule 140- A of the Motor Vehicles Rules 
M39. carries out the object of S. 36 read with 
& 40 of the Act Under both these previsions 
the authorities concerned are required to 
place the requisite conditions in the registra 
Ron certificate or in Die permit as the case 
may be. There is no indication in any of those 
provisions ttut the conditions can be placed 
only if an applicant for registration mi a 


vehicle or tor the grant of stage carriage per¬ 
mit applies for it. The authorities are direct¬ 
ed to place the statutory condition mentioned 
in those sections in the registration certificate 
or in the permit as the case may be. 
Buie 140-A cannot hence be inter pr eted to 
give a discretion to the registration authorities 
to be exercised only when the applicant for 
registratio n of vehicle so desires. 1933 UFTC 
494(465) ODD) < Ail). 
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facuiieis or the basis of a formula approv¬ 
ed by the Technical Committee of the Trans- 
p °rt Advisory Council A consolidated list 
wi i then be furnished to the State Govern- 
ments for their guidance in'notifying speci¬ 
fications. The Seventh Schedule will be de¬ 
leted. The amendments proposed are expect- 

h ' s . erve _f*- a check on the srowing ten¬ 
dency to certify exaggerated weights ignor- 

1 *^. s ? fe ty margin, and also to safeguard 
against the possibility of fixation of maxi- 


37. [See foot-note fa] given under section 36 ] 
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mum permissible weights at an unwarrant¬ 
able figure by merely fixing tyres of large 
sizes. In consequence, some vehicles on the 
road will have a registered laden and axle 
we,ght in excess of that allowed in respect 
of vehicles registered after the date on 
which this provision becomes law; the c'ause 
[see sub-section (5)1. therefore, provides that 
the registering authorities may require certi¬ 
ficates of registration to be revised in ac¬ 
cordance with these new provisions.’'—S.O.R. 


- . 38- ^ ertifica <e of fitness of transport vehicles.—(1) Subject to the rro- 
°ns o section 39, a transport vehicle shall not be deemed to be validly 
registered for the purposes of section 22, unless it carries a certificate of fit- 
ness m Form H as set forth in the First Schedule, issued by the prescribed 
authority, to the effect that the vehicle complies for the time being with all 
e requ’rements of Chapter V and the rules made thereunder. Where the 
prescribed authority refuses to issue such certificate, it shall supply the 
owner of the vehicle with its reasons in writing for such refusal. 

a f(2) Subject to the provisions of sub-section (3), a certificate of fitness 
shall remain effective for such period, not being in any case more than two 
years or less than six months, as may be specified in the certificate by the 
prescribed authority under sub-section (1):] 


[Provided that this sub-section shall, in respect of a certificate of fitness 
relating to a new transport vehicle registered for the first time and 
not plying in hilly areas, have effect as if for the words "six months", the 
words "one year" were substituted. 


Explanation.— In this sub-section, the expression "hilly areas" means 
such areas as the State Government may, having regard to the elevation and 
tonnrtraphv bv notification : n the Official Oa7otte, declare to be hilly area*.] 


SECTION 38 — SYNOPSIS 

1. “Duty to obtain certificate of fitness”. 

2. “Effect of absence of certificate of 

fj f r*<*SS.” 

3. “Requirements of Chapter V.” 

1. “Duty to obtain certificate of fitness.” 

(1) Failure to secure a fitness certificate as 
required by S. 38 in addition to making 
registration certificate invalid till such fitness 
certificate is obtained also exposes the owner 
or user of the transport vehicle to other penal¬ 
ties provided in the Act and the Rules. A 1954 
Assam 155(156) : 1954 CriLJ 1180 (DB) # 

(2) Under sub-section (1) of S. 38, absence 
of a certificate of fitness nullifies registration 
obtained under sub-section (1) of S. 22. The 
effect of S. 22 rend with Ss. 38 and 41 is that 
no motor vehicle can he deemed to be duly 
registered in accordance with S 22 unless it 
has a certificate of fitness. 1977 CriLJ 122 
(1229) : 1977 All CriR 225. 

(3) A condition to produce a fitness certi¬ 
ficate for the vehicle is in the interest of pub¬ 
lic generally and can be imposed while ? r * 
ing a permit under S 47 of the M V Act and 
if the condition is not complied with within 
the period fixed the grant of the permit may 
be validly revoked A 1971 Pat 409(411) . 
1971 BUR 756. 

(4) Though the duration of fitness certificate 
is prescribed by the Act where application is 
made for renewal of the certificate before ex¬ 
piry of the period and the vehicle is required 


to be produced for which time has been ex¬ 
tended the owner of the transport vehicle 
cannot be prosecuted for not possessing fitness 
certificate for the vehicle during the period 
the time has been extended. In other words 
extension of time for production of the vehi¬ 
cle implies extension of the duration of the 
permit to that extent. A 1963 All 351(352) : 
1963 (2) CriLJ 6. • ' 

fSee also 1981 KerLT 855 : ILR (1981) 2 
Ker 620(625). (Use of a motor vehicle with a 
fitness certificate which has been suspended, 
is not an offence.)] 

(5) A State Transport Authority in U. P. 
while granting permit to a taxi cab attached 
a condition that no vehicle more than four 
years old as counted from the date of its 
registration should be plied. The applicant ap¬ 
plied for fitness certificate under S. 38. Vehi¬ 
cle was found fit and roadworthy, but certi¬ 
ficate of fitness was refused as the vehicle 
was more than four years old from the date 
of first registration Tt was held such a condi¬ 
tion in permit was wholly irrelevant for 
purpose of granting or withholding certificate 
of fitness 1978 TAC 439(446)(DB)(A11). 

2. “Effect of absence of certificate of fitness”. 

(1) Absence of fitness certificate under 
S. 38 will not justify suspension of a permit 
under S. 60 (1) (a); under that clause trans¬ 
port authority which grant a permit may 
cancel or suspend it on breach of any condi¬ 
tions specified in sub-section (3) of S 59 or 
the M. V Act. A 1959 All 489(491) : 1959 All 
LJ 190 •• A 1962 Cal 498(499). 
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(3) The issuing authority or other prescribed authority may for reasons 
to be recorded in writing cancel a certificate of fitness at any time, if satis¬ 
fied that the vehicle to which it relates no longer complies with all the re¬ 
quirements of this Act and the rules made thereunder; and on such cancella¬ 
tion the certificate of registration of the vehicle and any permit granted in 
respect of the vehicle under Chapter IV shall be deemed to be suspended 
until a new certificate of fitness has been obtained. 

c [(4) A certificate of fitness issued under this Act, shall, while it remains 
effective, be valid throughout India.] 

[a] Substituted for the former sub-section (2). by the Motor Vehicles (Amend¬ 
ment) Act. 1956 (100 of 1956). S. 33 (16-2-1957). 

[b] Added by the Motor Vehicles (Amendment) Act, 1969 (56 of 1969), Section 15 
(2-3-1970). 

[c] Substituted by the Central Laws (Extension to Jammu and Kashmir) Act, 

1968 (25 of 1968), S. 2 (2) and the Sch. (15-8-1968). 


OBJECTS AND REASONS 


Sub-section (2) as substituted in 1956.— 
"Section 38 (2) of the Act has proved to be 
defective. Under its provisions, a certificate 
of fitness must remain effective for three 
years unless a shorter period, in no case 
less than six months, is specified. Even in a 
period of six months, a transport vehicle 
may run 20.000 miles and develop a number 
of serious defects while in a period of three 
years it is not unlikely to outrun its useful 


life altogether. In order to ensure that 
transport vehicles, especially public service 
vehicles, are maintained and kept in a fit 
mechanical condition it is essential to pro¬ 
vide for inspection at shorter intervals. It is, 
therefore, proposed to reduce the maximum 
and minimum limits to one year and three 
months [raised by the Joint Committee to 
two years and six monthsl respectively, and 
to place in the hands of a responsible auth- 


Section 38 — Note 2 (contd.) 

(2) Under the Mysore Motor Vehicles Taxa¬ 
tion Act S. 3 the explanation provided that a 
motor vehicle of which the certificate of 
registration is current shall for the purposes 
of the Act be deemed to be a vehicle suitable 
for use on roads. This explanation was relied 
upon to demand a tax in respect of o vehicle 
for which there was no valid certificate of 
fitness in force The demand was held unten¬ 
able because the R. T. O. had cancelled the 
fitness certificate granted to the vehicle on 
the ground that it was not suitable for use 
on roads. A 1967 Mys 139(140) : (1966) 2 Mys 
LJ 649 (DB). 

(3) The effect of S. 38 of the M. V. Act is 
that even though* in fact a transport vehicle 
is registered under S 22 of the Act and such 
registration would be otherwise valid, it is 
treated as invalid registration if the transport 
vehicle does not carry a certificate of fitness 
and thus treated as one which has so valid 
registration. If the registration itself is in¬ 
valid by the fiction created under S. 38 of 
the Act registration cannot be said to be cur¬ 
rent in the case of a transport vehicle with¬ 
out a certificate of fitness as contemplated by 
S. 3 (2) of the Bombay Motor Vehicles Taxa¬ 
tion Act. In such a case the presumption that 
the transport vehicle shall be deemed to have 
been, used or kept for use under S. 3 (2) can¬ 
not arise and no tax is payable after expiry 
of the certification of fitness. 1972 CriLJ 1615 
(1618) : 74 BomLR 800. 

(4) In the absence of a fitness certificate 
the Certificate of Registration issued to an 
owner of the vehicle would be no more cur¬ 
rent under S. 38 of the Motor Vehicles Act. 
(1975) 1 KantU 206(208)(DB). 


(5) By the explanation to sub-section (1) of 
S. 3 of the Mysore Vehicles Taxation Act the 
Legislature has provided that motor vehicles 
so long as the Certificate of Registration are 
current shall be deemed io be suitable for 
use on roads The legal fiction created under 
S. 38 of the Motor Vehicles Act is only for the 
purpose of S. 22 of that Act and cannot bo ex¬ 
tended to the Taxation Act. (1971) 2 MysLJ 
319(322). 

(6) Once a certificate of fitness is issued by 
the Transport Authority it must be presumed 
that the vehicle complies for the time being 
with all the requirements of Chapter V and 
the rules made thereunder. Mere absence of 
endorsement in respect of compliance with 
the particular rule which may be due to 
negligence on the part of the authority does 
not invalidate the certificate. (1966) 32 CutLT 
1065(1067). 

(7) In order that a fitness certificate may be 
retained or obtained the transport vehicle has 
to satisfy not only the requirements of rules 
under S. 41 but also the requirements of 
Chapter V and the Rules made under S. 70 ot 
that Chapter A 1967 AndhPra 288(290) : 
(1967) 1 AndhWR 1. 

3, “The requirements of Chapter V*\ 

(1) Sub-section (3) of this section, em¬ 
powers the authority to cancel the certificate 
of fitness if it is satisfied that the vehicle to 
which it relates no longer complies with all 
“the requirements of this Act and the rules 
made thereunder.” It is therefore clear that 
the fitness certificate is always issued to the 
effect that the vehicle complies for the time 
being with all the requirements in Chapter V 
and the rules made under the Act and not 


a A” la the citations stands for ABt 
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ority. the power to fix the period of vali¬ 
dity. subject to pr«scribed condition* In 
practice the minimum period will probably 
oe specified only when vehicles are very old 
or have a bad accident record or when it is 

SlW 6 .? e jy e „ an owner to replace a 
vehicle —S O. R (l©0 of 195«) 

has been pointed out that 
v e ,° f f,tnC5:s in respect of new trans¬ 
port vehicles are granted for different 
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periods in the different Statos. Sinoe ae w 
vehicles are expected to remain road-worthy 
for at least one year from the date of their 
registration, it is considered desirable to pre- 
senbe this minimum period in the Act itself 
It is however, felt that the certificate of 
transport vehicle licensed to operate in hilly 
areas should b e subject to review after every 
six months because such vehicles arc nut to 
greater strain than the vehicles operating in 
Plains”.—S. O. R. (Act 5« of 1969) 


(11 The autWbt vehicles, the property of the Central Government.- 

v l ! spec.fied >n Part B of tho Fourth Schedule may register 

exc lusive 1 not "?-k h n the propprt y a ’f° r for ,he time being under the 
, tontr °n of the Central Government; and any vehicle so registered 

Of n T ,°~ g as ' remains thp property a [or under the exclusive control 1 
of the Central Government, require to be registered otherwise under this Act. 

hr! ., ran !P 0rt vehicle registered under this section shall carry a certifi- 
ca o lto the effect that the vehicle complies for the time being with all the 
requirements of Chapter V and the rules made thereunder] issued by the au¬ 
thority referred to in sub-section (1). 


(3 An authority registering a vehicle under sub-section (1) shall assign a 
registration mark in accordance with the provisions contained in the Fourth 
, hedule and shall issue a certificate in respect of the vehicle that the vehi¬ 
cle has been registered under this section. 

(4) If a vehicle registered under this section ceases to be the property 
» nr under the exclusive control] of the Central Government, the provisions 

of section 23 shall thereupon apply. 

(5) The authority registering a vehicle under sub-section (1) shall fur¬ 
nish to any State Government all such iriformation regarding the general na¬ 
ture. over-all dimensions, and axle weights of the vehicle as the State Gov¬ 
ernment may at any time require. 

fa] Inserted by the Motor Vehicles (Amendment) Act. 1942 (XX of 1942). Sec¬ 
tion 11 (3-4-1942). 

fb] Substituted for "of fitness in Form H as set forth in the First Schedule” ibid, 


1956 (100 of 1956). S. 34 (16 2-1957). 


40. Application of Chapter ITI to trailers* — (1) The registration mark as- 
sioned to a trailer shall be displayed in the prescribed manner on the side of 

fhe vehicle. 

(2) No person shall drive a motor vehicle to which a trailer is or trailers 
are attached unless the registration mark of the motor vehicle so driven is 
displayed in the prescribed manner on the trailer or on the last trailer in 
the train, as the case may be. 

41. Power to make rules.—(1) A a fState Government] may make rules 
for the purpose of carrying into effect the provisions of this Chapter. 


ection 38 — Note 3 (contd.) 

nly the rules made under Chapter V. A 1967 

kndhPra 288(290) : (1967) 1 AndhWR 1. 

(2) An issue of a certificate of fitness 
stablishes by necessary implication that all 
ic statutory requirements have been corn- 
lied with The absence of endorsement in 
he certiorate that the requirement of a par i- 
ular rule has been complied with cannot, 
hcrefore establish violation of tne ru 
1966) 32 CutlT 1065(1067). 

Section 44 

(1) When a trailer is attached to a motor 
>ehiole. the registration mark of the motor 
’chicle has to be displayed also on the trailer 
n the manner prescribed by the rules fr am™ 
w the State Government. This reauirement 
is to the displaying of the registration mar* 0 
the moter vehicle en the trailer postulates 


that a trailer can be drawn only by a regis¬ 
tered motor vehicle. A 1964 Orissa 1(6) : 33 
CutLJ 1006 (DB). 

(2) Sub-section <2) of this section does not 
abridge or override the requirement of regis¬ 
tration of trailer. Thus, merely because a 
trailer is attached to a motor vehicle, the 
requirement of separate registration of such 
trailer is not rendered unenforceable. 1958 All 
LJ 698(700) : 1958 A11WR (HC) 756. 

SECTION 41 — SYNOPSIS 

1. Fewer te frame rules in respect •• 
*• registrar#* ef meter vehicles. 

2. "Ambit ef rule-making pewers." I 

1. Fewer te frame rules in respect ef regie- 

tratien ef meter vehicles. 

(1) This section empewers the State Gev- 
emmeet te frame rules for the purposes of 
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(2l Wiithout prejudice to the fenerality of the foregoing power, such rules 
may provide for— 

(a) the conduct and hearing of appeals that may be preferred under this 
Chapter, Ithe fees to be paid in respect of such appeals and the re¬ 
fund of such fees]; 

(b) the appointment, functions and jurisdiction of registering and other 
prescribed authorities; 

°((ba) the period within which an application for renewal of a cer¬ 
tificate of registration in respect of a motor vehicle other than a 
transport vehicle may be made and the period for which such certifi¬ 
cate may be renewed]; 

«f(c> °fthe issue or renewal] of certificates of registration and fitness and 
duplicates of such certificates to replace the certificates lost, destroyed 
or mutilated; 

(cc) the production of certificates of registration before the registering au¬ 
thority for the revision of entries therein of particulars relating to the 
registered weight or the colour or colours of the body, wings and 
front end of vehicles]; 

(d) the temporary registration of motor vehicles, and the issue of temporary 
certificates of registration and marks; 

e{(da) the form in which and the manner in which an application for no 
objection certificate may be made under sub-section (1) of section 29A 
and the form of receipt to be issued under sub-section (21 thereof]; 

(e) the manner in which registration marks and the particulars referred to 

in ^sub-section [(2)1* of section 36], and other prescribed particulars 

shall be exhibited; 

(f) the fees to be charged for ^the issue or renewal] or alteration of certi- 

cates of registration, •'{for making or cancelling an endorsement in re¬ 


section 41 — Note 1 (contd.) 
carrying into effect the provisions of Chap m 
which lay down requirements which a motor 
vehicle must fulfil in order that a certificate 
of fitness and registration may be granted to 
it. A 1959 All 469(491) : 1959 AUU 190, 

(£> A rule framed for such purposes can¬ 
not travel beyond what it has been specifi¬ 
cally directed to provide for. S. 11 of the 
1914 Act did not empower the Local Govern¬ 
ment to frame rules in respect of duration or 
term of validity of the registration certificate. 
Rule 6 of the Bombay Rules as framed there¬ 
under making such provision was therefore 
held ultra vires A 1882 Bom 42(43) ; 23 Cn 
LJ 160 (DB). 

(3) The effect of S. tZ read with Ss. 38 and 
41 is that do motor vehicle can be deemed to 
be duly rtgistered in accordance with S. 22 
unless It has a certificate of fitness. 1977 Cn 
LJ 1226(1229) : 1977 A11WR 225. 

(4) The authorities exercising powers under 
the rules against private persons must observe 
strictly all the technicalities as provided there¬ 
in. A 1937 Lah 23(25) : 38 CriLJ 762. 

fSee a !so A 1926 Mad 1084(1088) : 61 MmdU 
446 (DB).l 

(5) Power to frame rules under sub-sec¬ 
tion (2) (f) of this section for prescribing fees 
for the issue of certificates of registration etc., 
includes a power to frame roles for prescrib¬ 
ing fees Tor renewal' of those certificates and 
also for 'refund' of such fees. (1955) 21 Cut 
LT 50(52, 53)(DBV 

(6) Rule 7 framed by Bombay Government 
under S. ll, Motor Vehicles Act 1914, which 


provided that certain annual fees had to be 
paid for renewal of certificate of registration 
was not ultra vires as the words, “incidental 
to registration* in S. 11 were wide enough to 
cover renewal of certificates A 1923 Bom 460 
(461) : 35 BomLR 1027 (FB). 

(7) A rule requiring the owner of a motor 
vehicle to produce certificate of registration 
on demand does not apply to cars registered 
outside the State. A 1930 All 34(35) : 31 Cri 
LJ 40 : 1930 AULJ 527. 

(8) Where a rule prohibits the driving of a 
motor vehicle during a period commencing 
half an hour after sunset and ending half an 
hour before sunrise except with lights from 
three lamps namely two in front, one on 
each side of front portion, and one at the rear, 
a person driving the car during aforesaid 
period without lighting the headlights does 
not contravene this rule. A 1918 All 258(1) 
1258) : 19 CriLJ 860 : 16 A11LJ 623. 

(9) Where a rule about fixation of a re¬ 
flecting mirror to a motor vehicle does not 
require that it should be fitted in a particular 
position except that it should be capable of 
reflecting traffic approaching from its rear, 
the fixation of mirror to a truck in any posi¬ 
tion does not contravene the rule so long as 
it is capable of reflecting the rear traffic. 
A 1937 Pat 3(4) : 38 CriLJ 291 (2). 

(10) Where a rule requires that the number 
including letters, figure and marks as assigned 
by the authority concerned must be exactly 
reproduced on the number plates, the re¬ 
production of the arithmetical number and 
letters iff a language other than that assigned 
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spect of an agreement of hire-purchase or hypothecation on a certificate 
of registration], for certificates of fitness for regisfration marks, and 

such fees Xarmnatl ° n ^ inspection of motor vehicles, and the refund of 


Hfff) the exemption of prescribed persons or prescribed classes of persons 

from payment of all or any portion of the fees payable under this 
Chapter); 


(Rl the forms, other than those set forth in the First Schedule, to be used 
for the purposes of this Chapter: 

(h) the communication between registering authorities of particulars of cer¬ 
tificates of registration and by owners of vehicles registered optside the 
State of particulars of such vehicles and their registration; 

•|(i) the amount or amounts under sub-section (1C) of section 30 or sub- 
section (1C) of section 311: 

(,i) *he extension of the validity of certificates of fitness pending considera¬ 
tion of applications for their renewal: 

(10 the exemption from the provisions of this Chapter, and the conditions 
and fees for exemption, of motor vehicles in the possession of dealers; 


(1) the exemption of road-rollers, ‘[graders and other vehicles designed and 
used solely for the construction, repair and cleansing of roads] from all 
or any of the provisions of this Chapter and the rules made thereunder, 
and the conditions governing such exemption; and the exemption of 
] \goods vehicles, being light motor vehicles] from the provisions of 
*ect : on 38 and the conditions governing such exemption; and 

r fMa) the cond ; tions governing the registration of re-built vehicles]; 

(m arfy other matter which is to be or may be prescribed. 

fal Substituted for the words 'Provincial Government* by A.L.O., 1930. 

|b| Added by the Motor Vehicles (Amendment) Act. 1942 (20 of 1942). S. 12 (3-4- 
1942). 

fc] Inserted by the Motor Vehicles (Amendment) Act, 1978 (47 of 1978). Sec. 19 
M 6-1-1979). 

fd» Substituted ibid. 1956 (100 of 1956), S. 35 (16-2-1957). 

[c] Substituted for the words "the issue” by the Motor Vehicles (Amendment) 
Act. 1978 (47 of 1978), S. 19 (16 1-1979). 

[f] Substituted for the words, brackets and figures "sub-section (1) of section 31 
by Repealing and Amending Act, 1960 (58 of 1960), S. 3 and Sch. II (26-12- 
1960). 

fgl Substituted for brackets and figures (3) by Motor Vehicles (Amendment) Act, 
1969 (56 of 1969), S 16 (a) < 1-10 1970). 


|hl Inserted ibid. S. 16 (b). * 

[i] Inserted by the Motor Vehicles (Amendment) Act. 1942 (20 of 1942). Sec. 12 

3-4-1942). % . 

(i) Substituted for .be words "delivery vans” by the Motor Vehicles (Amend- 
meat) Act. 1956 MOO of 1956), S. 35 ( 16-2 19a7). 


«i on _ \ote 1 (contd.) 
not sufficient compliance with the rule. 

. . a « aa i « O A T I 1(1 * 


193.3 All 820(820. 821> : 34 CriL.T 1029 

3 A11LJ 1239 <DB). 

2 "Ambit of rule-making powers. 

)> The Motor Vehicles Act unlike other 
irtmerits authorises the State Government 
frame rules under various Chapters and 
Jer various Sections. It may be that the 
U Government may frame rules under one 
tion and prepare another set o: rules 
ich they are authorised to make unoer 


another Section Instead of having two or 
more separate sets of rules prepared sepa¬ 
rately at different times the State Govern¬ 
ment can also make rules at one time under 
various Sections under which they are em¬ 
powered to frame rules and bring them into 
force simultaneously. No fault can be found 
in such process. It may also be that some 
rules may. fall both under S 68 as well as 
under S 70. but on that account it cannot oe 
said that they have not been validly framed. 
A 1967 AndhPra 263(280) : (1967) 1 AndhWR 1. 
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OBJECTS AND REASONS 


Clause 19 .—Section 41 of the Act em¬ 
powers a State Government to make rules »n 
respect of the provisions contained in Chap 
ter III relating to registration of motor vehi¬ 
cles. Consequential amendments are propos¬ 


ed to be made in sub-section (2) of this sec¬ 
tion to empower a State Government U 
make rules in respect of the new prnv isi°n 
contained in Ss. 24. 29A. 30 and 31 and to 
provide the conditions governing the regls- 
‘ration of rebuilt vehicles —S. O. R. 


•TATF. AMENDMENTS 


Assam: 

tn its application to the State of Assam, in clause If) of sub-section (21 of S«- 
tion 41, after the words -alteration of certificates of reg.strat.on . add .he _ words, 
"for making or cancelling an endorsement in respect of an agreement of hire-pur¬ 
chase or hypothecation on a certificate ©f registration .- Assam Act b of 1969, Sec 

lion 4. 

Wes! Bengal: 

Same as in Assam— W. B. Act 14 of S. 4 (2-6-1967). 


Printed by D. W. CHITALEY at the A. I. R. Rotary Printing Press, and pub¬ 
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K. I. R. Commentaries Judicially Appreciated 
CONSTITUTION OT INDIA 

K.I.*. H72 Ker. 27 (35) (Pr. 24) — Krishna Iyer J.— "Chitaley W Hi 
Constitution of India has made a critical reference to this aspect of the deeh 
■Ion (A. I. R, 1952 Bom. 84) excluding personal law from Art, 13 (I)” (Com 
■titution of India 2nd Edn. Vol. 1 P. 702). 

A.I.R. 1961 Manipur 1 (4) (Pr. 11) (V 48 C 1] — Tirumalpaa J. C.— 
“What is prohibited (in Art. 23 (1)) is begar and other similar forms of forced 
labour. The A.I.R. Commentaries on the Constitution of India at p. 635 define 
•begar’ as a system under which persons are pressed to carry burdens for In¬ 
dividuals or public or to perform other forms of menial service under conn 
pulsion”. 

A. I. R. 1956 All 341 (345) (Pr. 33) [V 43 C 126] (DB) — Desal X— 
"Shri Jagdish' Sahal could not cite any authority in support of his contention 
that the right given to the Court to draw an adverse inference is equal lo 
compelling the accused to be a witness against himself. We notice that 
CHfaley in his Commentary on Constitution. Vol. I, pp. 497-498, does not see 
any conflict between the provisions of Art. 20 (3) and those of S. 342, Cr.P.C." 

A. I. R. 1956 J. & K. 1 (10) (Pr. 34) (V 43 C 1] (F. B.) — Kilam J.— 
"The learned author Chitaley in his luminous commentary on the Constitution 
Has after discussing almost the whole case law on the subject, enunciated 
some principles which I might give more or less in his own language. Ac¬ 
cording to the learned author.” (Points from Note 8 (g) under Art J51, 

p. 533 quoted.) ' • • . r .r! 

CIVIL PROCEDURE CODE, 1908. 

A.I.R. 1953 S. C. 23 (27) rv 40 C 7] — (Touching tKe revisional Jurisdic¬ 
tion of the High' Court set out in S. 115. Civil P. C.] — Mahajan J.—• "X 
large number of cases have been collected in Edn. 4 of Chitaley & Rao's 
Code of Civil Procedure (Vol. I) which' only serve to show that the High 
Courts have not always appreciated the limits of the jurisdiction conferred 
by this section.” 

AIR 1980 A. P. 283 (287) (DB) (Pr. 4) — Madhava Roddy J.— "As staled 
In the commentary on the Civil P. C. by Chitaley the genera! trend of 
Opinion of the other High Courts (except Allahabad and Patna) is that O. 40, 
Is not applicable to mortgage suits and a receiver can be appointed even II 
the mortgage is simple mortgage”. 

Air 1980 Raj. 202 (206) (Pr. 13) — M. C. Jain J.— "Chitaley In his com¬ 
mentary on the Code of Civil Procedure. 9th Edition. Vol. 2 at page 520 has 
enumerated the following interlocutory orders, in which the High Courts 
have interfered under S. 115.” 

AIR 1979 A. P. 273 (274) (Pr. 3) — Narasinga Rao J.— "The Rule (O. ST, 
H. 35) contemplates only a symbolical possession. It does not contemplate 
the delivery of physical possession. It is useful to refer in this context to 
AIR Commentary by Chitaley to the said order. The relevant passage lh 
Note '6 reads as follows.(8th‘ Edition Vol. 3 P. 283.) 

1978 Jab'. L. J. 769 (775) (Pr. 11) — MisKra J.— "The view of Allahabad 
High Court on the point (effect of order by lower Court rending revision) Is 
condensed in th'e AIR Commentaries CPC, 9th Edition, Vol. II at page 578 
under (Note) T6B as under.” 

1977 K. L. T. 117 (119) (DB) (Para. 3) — Gopnlan Nnmbiyar, Act*. C. J.— 
On the question whether application under O. 33, R. 3 is to be presented 
personally to the presiding officer of Court it was observed, "we are unable 
to discern any convincing reason in insisting on such requirement. In 
Chifaley’s Code of Civil Procedure, 8tH Edition, Vol. 3, Page 1156 if Is stated. 
"The object of the rule (O. 33, R. 3) Is to enable the Court to examine the 
petitioner, apparently with a view to satisfy itself prima facie that the ap¬ 
plicant is a real pauper .’" 

4 A.M.—SP—1(82 (4 pp.) 




I ll«, COMMENTARIES JUDICIALLY XPPBECIXTEl 

_ t *. mI DelEl 41 f48) (Pr. 5) (FB) - V. S. DeabpanHe J._"S hn, 
M O)mmenfator has, therefore, opined that Order VI, Rule If is also In fwa 
parts, namely (a) ^.^....and (b) The suggestion is that (a) is 'disci*- 

Konary while (b) is mandatory (A. I. R, Commentaries on the Code of Civil 
Procedure, 8th Edn„ Vol. n Page 800)," 

A.I. R. 1175 Goa, Daman and Din 24 (25) (Pr. 5) — K. N. Shukla, Addl. 

f. C.— "Executing Court has no Jurisdiction to go behind the decree and 
ip*Il out something which' may amount to negation of the decree (See A.I.R, 
Commentaries 7th Edn., S. 38, N. 8. the Code of Civil Procedure by Chitaley 
and Appu Raol,” 

A. I. R. 1970 Manipur 34 (36) (Pr. 6) [V 57 C 10] — R. S. Bindra J. C.— 
"At page 1569 of A. I. R. Commentaries on the Code of Civil Procedure, ftK 
Edition, it is stated that. These observations of the learned commenta¬ 

tors are founded on a Targe number of authorities mentioned in the foot¬ 
note, and, if I may say so with' respect, are quite helpful in understanding 
IKe true scope of cl. (cl of section 115”. 

X. I R. 1968 J. & K. 13 (14) (Pr. 7) (V 55 C 4] — 7. N. Bhaf J.— TR« 
principle as laid down in certain authorities as summarized in the Commen¬ 
tary on Chitaley’s Civil P. C. (7th' Edn., Vol. 2, Page 1327) is that the Court 
fits to see whether the suit cannot be determined in the absence of th'e person 
who applies to be made party or whether his interests will not be prejudic¬ 
ed by not being Joined as a party." 

X. I. R. 1965 All. 527 (531) (Pr. 28) fV 52 C 148] — Date J.— "Mr. BriJ 
Ea! Gupta pointed out that the Court dealing with' the matter in April 19'4f 
was a Munsif. The present suit was tried by a Civil Judge. The valuation 
of the suit was Rs. 35.000. The Munsif had no Jurisdiction to try the pre¬ 
sent suit. Under S IT. C. P C . the Court trying the former suit should 
have been competent to trv the subsequent suit itself (See Chitaley’s Com¬ 
mentary on the Code of Civil Procedure. Volume I. Page 415), (Now see 1963 
fffh' Edn 1 pn 379-3801 " 

X.I.R. 1965 Pun) 494 (496) (V 52 C 157 Pr. 7] — Sh'amsfier Bahadur J.— 
"The words ’for any other substantial cause’ (in O 41, R. 27 (bll must be 
read with' the word ’requires’ in the beginning of the sentence and need not 
he construed in the narrow sense suggested bv the doctrine of ejusdem 

Reneris.Reference mav be made to Chitaley’s Commentary on the 

Code of Civil Procedure, Vol. IV. at page 4319" _ 

COURT-FEES ACT. 1870 & SUITS VALUATION ACT, 1887. 

' X.I.R. 1965 Pun) 1 (11) (Pr 25) rv 52 C 1] (FB) - P. C. Pandit J.— 
"With' regard to this definition (of ’consequential reliefl Chitaley in his Com¬ 
mentaries on the 'Court-fees Act and the Suits Valuation Act (Second Edi¬ 
tion). on page 135 has observed thus—", _ ^ 

CRIMINAL PROCEDURE CODE. 1898. 

' 1973 Ratdhnni L. R. 684 (687) (Pr. 6) — R. N. Aggarwal. J.— "ChitaTe? 

!n VoT. 5 of Commentary on the Code of Criminal Procedure 6th' (1966) Edi¬ 
tion at p. 3563 has ohservpd that latter part of the proposition in Purshottam 
Das Banarsi Das (A 1 R 1952 All. 470) is too sweeping inasmuch as in some 
rases for example, where property is stolen, even an innocent transferee o 
the property will not be entitled to possession of it as against the ^ real 
Owner I am inclined to agree in the observations of the commentator.” 

X.I.R. 1969 Manipur 56 (57) (Pr. 5) fV 56 C 19] — C. Jagannadha- 

rharynln, J. C.— "There is divergence of opinion as to whether a Joint com¬ 
plain! can be filed bv two or more persons. Vide Note 19 af page 
X T R Commentaries on the Criminal Procedure Code — VoT. I, 1965 Eat- 

^" x’ l. R. 1969 Orissa 56 (57) (Pr. 5) (V 58 C 23l — S. Acharya J.— 
Lordships of the Madras High Cour! in their decision reported in A. I. R. 

Mad 21? in quoting a passage from Chifalev and Annaji Rao’s Criminal Pro- 
endure Code, observed as follows: *Bul a Criminal Court, as well polnfed 
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ffia exhaustive analysis in Chitaley and Annaji Raos Criminal Procedure 
Code VoL m, 4th (1950) Edn. at page 2862, is not expected, under theproa 

Visions of S. 517 to 'try* civil cases.This view has been reiterated K 

■ decision of this Court in (1967) 33 Cut LT 868,” 

1967 Current L. J. 717 (719) — Sbamsher Bahadur J.— ''Prior to the W* 
actment of this amendment (S. I39-A), the Court had by Judicial 'decision 
engrafted a law which according to Chitaley’s Commentary on the Coda W 

Criminal Procedure, Vol. I, Page 590 was this._ __ 

CRIMINAL PROCEDURE CODE, 1973 


' X. I. R. 1980 S. C. 898 (932) (Pr. 148) — Sarbaria J. (Majority view)— 
"For such’ capital offences, it was left to the Court, on the facts of each 
case, to pass, in its discretion, for reasons to be recorded, the sentence of 
death or the lesser sentence. This led to some difference of opinion whether 
even after the amendment of 1955, in case of murder the normal punlsHn 
men! was death or imprisonment for life: (See A. I. R. Commentaries on IKi 
Code of Criminal Procedure, VoT. 3, Page 585 by D. V. Chitaley anil 
5. Appurao). 

LIMITATION ACT, 1963 ' ’ " 


ILR (1977) Ker 15 (47) (Pr. 33) — Chandrasekhara Menon J.— "Th* 

question has often arisen whether the co-heirs of a single debtor will b« 
Joint contractors within the meaning of section 20. There is a wide 'diver¬ 
gence of opinion with' regard to this in the decisions of the various High 
Courts. This is because of the diverse meanings given to the word Soinl con¬ 
tractors, occurring in sub-section (2) of section 20. This difference of opinion 
on the point has been well summarised in Chitaley and Rao’s 'Limitation 

Act’ at p. 635, VoT. I of the 4tH (1964) Edition. We may extract that here." 

1969 All. L. J. 1095 (1100) (Pr. 10) (DB) — Per Gangeshwar Prasad J.— 
*’TKe principle is so firmly established that if does not appear necessary to 
cite decisions In support of If and we will onTy extract the following passage 
from VoT. II. page 1314 of the Commentary on the Limitation Act by Chitaley 
and Rao 11965 Edition)..,...” TPomts 7 to 10 from Note 56, auofed.j 

A. I. R. 1963 Punl. 457 (459) (Pr. 7) [V 50 C 127) — Grover J.— "Xs 
stated in Chitalev’s Limitation Act, (3rd Edition), Volume I. Page 52?, the 
words 'Stayed by an injunction or order* Have reference to an order of 1 
Court and not to a "disabilifv to sue or to annTv arising from other causes." 

_ „ TRANSFER OF PROPERTY ACT. 1882 

P * .i- 971 Andhra Pra - 139 ^421 (Pr. 30) (V 61 C 28) (FB) — Ekbote 

• , .‘ Th , e law m Tndia ^ regard to the waiver Is the same. See the cases 

collected at page 2066 of Volume m of Transfer of Property Act by D. V, 
vpitalev and S. Apmi Rao.” 


eV?- l 3 l 31> (Pr - ™ - V - B - J— "TKo rixfit 

fwtnl! dTOI ?- ?0 ,° T ut aI l lh J c °- ?enanfs as Tia ^e to nay rent to him and, 
ESS! K* 88 be - ,T V* ,ia P e !o be evicted We landlord is not. therefore, al¬ 
iened by any internal partition among the co-tenants (See Note S X IR 

ToS r ,eS °* ?\ Tr »:1 Pr ° f Pr0Derty Act. S. 108 (Fourth EdiHonl.)" 
1969 Current L. J. 989 (990) (Puni) - D. K. Mnhajan J. - "In fad K 8 

JTE pH? 8de ! ° ° f Chitaley ’ s Tra nsfer of Property Acl (TV of 

78R21 3rd edition page 1737, if will be found thaL the view eo-nciat 
the Orissa High Court is the Preponderant vie(||M BX cfoW 

A. I. R. 1964 p un t. 210 (211) (Pr 4) rv 51 jfllW® V 

Vo,’ ? ’r 3 '?! W - CHf^f s* 

Trtnsfef of Propertyw'J W t " 0vW «“ ? ! . ® 







